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The Honorable Vernon A. Williams

Secretary

Surface Transportation Board - Case Control Unit
1925 K Street, N.W.

Washington, D. C. 20423

Re:  Docket No. 42070, Duke Energy Corporation
v. CSX Transportation, Inc.

IO

Dear Mr. Secretary:

Complainant Duke writes to object to Defendant CSXT’s efforts in the
above-captioned proceeding to introduce new -- and unfounded -- “evidence” in post-
evidentiary oral argument materials and briefs in violation of the Board’s proscriptions on
the introduction of such new evidence in its orders in the proceeding served August 11,
2003, at 1, and December 13, 2002, at 2, respectively.

The violations have become particularly acute. After the September 10,
2003 oral argument, CSXT submitted to the Board the PowerPoint slides for its oral
argument, including nine slides, Nos. 6, 14-7, 20, and 27-29, that CSXT did not present at
all during its argument, and at least one slide, No. 26, that CSXT displayed briefly, but
did not really address. Duke had no opportunity to respond to those slides, especially
considering the constraints Duke faced for its oral rebuttal. Any reliance by the Board on
such materials is plainly improper for that reason alone.

Moreover, CSXT’s materials are substantively misleading and unfounded.
One example is particularly instructive. CSXT Slide Nos. 12-14 (attached hereto as
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Exhibit I), building upon a vague criticism in CSXT’s April 14, 2003 Brief at 11 n.21,
falsely depict Duke as having based its rebuttal earthmoving expense on equipment
classified as a “dragline” in Chapter 29 of Means Heavy Construction Handbook
(“Means”) (attached hereto as Exhibit II, not in evidence). Reliance on Means data is
common in rate cases, especially when, as here, railroads fail to present data concerning
the equipment they actually use in construction and the associated costs, and Duke thus
relied on Means for earthmoving cost data, as shown in Duke Rebuttal I1I-F-46 and
Rebuttal Workpapers Vol. 1, pp. 0152-0155 (both attached hereto as Exhibit III) and
electronic workpaper “\iiiF2Roadbed\[[I-F_Grading ACW Rebuttal. XLS” tab “IIIF Unit
Costs.” However, Duke plainly specified that its rebuttal equipment was a 3 cubic yard
power shovel, which is described and depicted in Chapter 27 of Means (attached hereto as
Exhibit IV, not in evidence). CSXT’s claim that Duke advocated the use of a dragline is
a fabrication.

CSXT introduced other new and unfounded “evidence” in its slides and
brief, including allegations regarding turning distances (see CSXT Slide No. 17 and
CSXT Brief at 11). Additionally, CSXT’s efforts to project costs under previous stand-
alone cost decisions (CSXT Slide Nos. 23-24) rest on confidential data not included in
reported agency decisions.

Duke brings these matters to the Board’s attention so that the Board may
issue a decision that rests upon evidence of record, as distinguished from unfounded and
misleading assertions presented for the first time in post-evidentiary submissions.

7rely,
William L. Slover
WLS:kfm

Enclosures
cc: G. Paul Moates, Esq.
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Cliapter 29
Backhoes, Draglines,
Gradalls, and
Trenchers

These excavators usually dig below their sitting
plane, although the backhoe and gradall do have a
limited capability of reaching above that surface. All
can be either wheel- or crawler-mounted. All operate
by pulling their buckets toward themselves rather
than pushing, as is done by shovels and loaders.

The backhoe (Figure 29.1) is the most commonly
used, and horsepower for horsepower, can move the
most CY/HR. It is used to cut trenches for pipe or
other longitudinal structures, to dig foundations, or
to do other digging that permits pulling the bucket
close to the chassis. It can reach high enough to
dump the bucket into many types of hauling
machines (though not as efficiently as shovels/
loaders). Narrow compacting devices (vibratory and
impact) can be mounted in lieu of a bucket for
consolidation of trench backfill or similar small area
jobs. Some small endloaders can be equipped with a
rear backhoe to become a versatile, small odd-job
machine. A backhoe is generally rated by bucket LCY
size, usually the same size as the shovel to which it
can be converted. (See Chapter 16, “Trenching and
Pipes,” for further information on the backhoe's

role in pipe work)

The dragline is essentially a crane with cables
contrived such that a dragline bucket can be used.
The long reach, plus the rotation on the
undercarriage, means that a large area can be
excavated from one position. This feature is an
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advantage in excavating swampy areas or lake/stream
bottoms because the dragline can rest in a stable
area and reach out to excavate around itself. Scrapers

(Courtesy Caterpillar Corporation)

Figure 29.1

Backhoe Leaders




CHAPTER

TV LN

N

Gradalls

EXHIBIT 11
Page 5 of 5

N I NFE Iy —————1
- with the sometimes exception of crawler-pulled -
would bog down in such conditions. and backhoes or
gradalls lack the needed reach. The dragline can
either load haui units with excavated material, or pile
it up for future removal. Like the shovel, the

dragline has an optimum face area in which it works
best, as shown in the illustration. The operator can
throw ("cast”) the bucket beyond the point beneath
the boom tip, but this practice is hard on the bucket,
and reduces the CY/HR of production. (See Figure
29.2)

The “gradall” {Figure 29.3) is a very versatile machine
combining features of the backhoe, dragline, and
motor grader. Like all versatile machines, however, its

R
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Figure 29.2
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that can be used in this territory or even that grading in the ACW’s territory has ever been
done with such high-cost equipment. Duke’s experts have reviewed CSX1’s evidence
and concur that equipment other than that used by Duke could be used to accomplish the
earthwork requirements for the ACW north of Bostic. However, based on a review of the
Means Handbook, Duke’s experts conclude that the more appropriate equipment to use
for this operation is not the high-cost equipment selected by CSXT but rather a 3 CY
shovel at $1.07 per cubic yard and an off highway 42 CY rear/bottom dump at $1.94 per
cubic yard.”> This equipment is equivalent to the equipment selected by CSXT, but, in
keeping with the least cost premise of the SARR, this equipment is more suitable and
results in a lower cost per cubic yard for excavation. More specifically, the shovel is the
type of equipment used for the economical movement of excavated material from the
embankment to the haulers both in heavy construction projects and in rock quarries. A
hydraulic excavator is more useful in digging a trench for a sewer or water line. As an
example, in the Means Handbook Reference Section under Site Preparation - Excavating

Equipment, the 3 CY power shovel, compared to the 3 CY hydraulic excavator, has a

* Substitution of this equipment (combined with the need for a bulldozer to spread
the waste material) increases the cost per cubic yard for common excavation north of
Bostic from $3.10 per cubic yard to $3.24 per cubic yard (after application of the Means
Handbook location factor and the index from 2002 to 1Q02), less than a five percent
increase. See Duke Rebuttal electronic workpapers, file “IlI-F-Grading ACW
Rebuttal . 123," sheet “IIIF Unit Cost” for the calculation of rebuttal earthwork unit costs.

11I-F-46
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‘Power Shovels and

Off-Road Haulers

Certainly scrapers are the dominant method of
moving earth on larger jobs, but there are other
special situation earthmovers with which the heavy
construction manager must also be familiar. Among
these, the power shovel is the most used.

Scrapers could be considered surface excavators since
they fill their bowls from the surface of an earth
mass. In Chapter 29, subsurface excavators, like the
familiar backhoe. are discussed. That leaves afove
surface machines, like the shovel and endloader, that
reach for a load above the surface they rest on.

Power shovels are primarily used for earth, sidehill
cuts; unrippable, blasted, solid rock cuts: and mixed
rock/large boulder/earth cuts, none of which lend
themselves to efficient scraper loading.

The power shovel {Figure 27.1) almost always has a
crawler undercarriage plus two front arms and a
digging bucket which is thrust (“crowded") into a near
vertical face of soil or blasted rock pile. Ideally, the
working face is of "optimum depth,” whereby the
bucket will be 100% filled by one complete, vertical
pass through the face without undue crowding. If the
face is higher than optimum, a shelf will develop
above the machine reach which will eventually
collapse onto the surface and retard, or even
endanger, the operation. Similarly, if the cut is too
shallow, the shovel will have to make more than one
pass to get a bucketful. (Note: optimum depth

does not apply to blasted rock)
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The shovel swings the bucket, and dumps it into the
target hauler, usually an off-road hauler or - an
ordinary dump truck. The greater the swing angle
traversed by the bucket. the greater the swing time
needed.

Shovel size ratings are based on the LCY {struck and
heaped) capacity of the bucket that the machine
can handle efficiently. As with many other types of
heavy equipment, there is a transportability problem
once a cettain size is exceeded. Shovels over 3/4 to

1 LCY in size are too wide and/or too heavy to be
hauled on trailers over pubiic highways, and
therefore, have to be partially dismantled first, then
reassembled at the destination. This process is too
costly for short duration projects.

Most shovels have the same engine, cab, and
undercarriages as a similarly-rated crane or backhoe.

(Courtesy Caterpillar Corgeraton) Power Shovel

Figure 27.1
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Thus, the front arms and bucket can be removed, and
a crane boom or backhoe front-mounted in ics
place

Off-road haulers serve shovels, endloaders, or other
loading machines when standard dump trucks are too
small or too lightly built to do the job. Most large
excavation projects require the use of rough,
unpaved, job-site roads and loading of large rock,
and thus are too much for ordinary dump trucks to
handle. There are two types of off-road haulers. The
rear-dump, (Figure 27.2) essentially a very heavy
dump truck, is best-suited for rock and sticky soils.
The bottom-dump (or "belly” dump) (Figure 27.3)
discharges its load by opening under-mounted,
longitudinal gates. It is best suited for dry, fast-
moving materials. It leaves a longer, lower pile than a
rear-dump.

Off-road haulers are rated by capacity in tons, LCY
struck, and LCY heaped. The volumetric capacity can
be increased by mounting side-boards, but this
should not be done except to haul super-light
materials such as coal. The excessive wear and tear
costs, plus slower haul time engendered by exceeding
the weight capacity, will not be compensated for by
the extra load.
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