GOLLATZ
FOUR PENN CENTER

SUITE 200 GRIFFIN

1600 JOHN F. KENNEDY BLVD.
PHILADELPHIA, PA 19103-2808 & EWING

TELEPHONE 215.563.9400
FACSIMILE 215.665.9988 ATTORNEYS - AT - L AW

WWW.GGELAW.COM

ERIC M. Hocky
DIRECT DIAL 215.320.3720
emhocky@ggelaw.com

August 8, 2003

Hon. Vernon A. Williams
Secretary

Surface Transportation Board
Mercury Building, #711

1925 K Street, N.W.

Washington, DC 20423-0001
34367/

Re: STB Finance Docket No. 34255
Portland & Western Railroad, Inc.
— Trackage Rights —
Union Pacific Railroad Company

Dear Secretary Williams:

In accordance with the provisions of 49 C.F.R. 1180.4(g)(i) and 1180.6(a)(7)(ii),
enclosed is a copy of the executed trackage rights agreement pertaining to the transaction that

is the subject of this proceeding.

Please time stamp the extra copy of this letter to indicate receipt, and return it to me in
the stamped self-addressed envelope provided for your convenience.

Respectfully, A S

LCAOT

RIC M. HQLCKY

Enclosure

GOLLATZ. GRIFFIN & EWING. P.C.

WEST CHESTER PHILADELPHIA WILMINGTON
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TRACKAGE RIGHTS AGREEMENT

i

i
i THIS AGREEMENT, made and entered nto this _ /27 dayof ﬁaﬁz , 2003
- by anc b‘Etwcen UNION PACIFIC RAYLRUZD COMP.” 1Y, a Delaware corporation, hereinafter
called{“UP” or “Owner”, and WILLAMET1}. & I'A CIFil. RAILLROAD, INC., a New York
corpotation, and PORTLAND & WLETERN RAILRGAD, INC., 2 New York corporation,
herein%aﬁier collectively called “PNWR” o “Usz,”, and ALBANY & EASTERN RAILROAD, an
Oregon éorporation, hereinafter cailed “AERC”,

; 1 WITNESSETH:

i

{ WHEREAS, UP is the owner and operato. of wcrtain lines of railroad ox the Brooklyn
Subdiyision, including main line trackage bevwep P s Altany Yard, Milepost 691.24, and the
point ¢f connection with The Burlington Norther: and Santz Te Railway Company owned trackage
(the fqimfer Oregon Electric Railroad and hereinafter “BNSF™), Milepost 691.53, in Albany, Oregon,
a distd@ude of approximately 0.29 miles and approximatelv 0.20 miles of rail line constituting the
north leg of the wye track connecting ti.e Trledo Branch Line to the UP main line near Milepost
691.35 (hercinafter defined as the “Joia: fvackage™, 2,

N

] WHEREAS, UP and AERC sniered mto the Albany to Lebanon, Oreyon Trackage Rights
Agreeinent Jated May 19, 1998 that terminaied the as>'gnment of the BNSF s Operating Agreement
dated October 1, 1985, and provided trackage rights to AZRC to use the oint Trackage to access
BNSFis flbany yord, and;

.
- J| WHEREAS, UP and PNWR enter:d 110 1 Shaied Use 4y reemuen For Albacy Yard, dated
Februg i20, 1993, as amended, under which P,V is abligated tc previde interchange tracks for
the sole purpose of interchange beiween L'F a. the Willsmi = Valiey Railroad Company,
predecil!ssTor in interest to AERC, separate from ?ntercharge trooks vetween UP and PNWR, and;

4]

ﬂWHEREAS, UP, PNWR, and AERC entered inio an [atermediate Interchange Agreement
dated May 19, 1998, that provided separate tracks to be uszd L1 the Albany Yard for the sole purpose
of inte cﬁa.ngc between UP and AERC, and;

i

”WHLREAS PNWR and BNSF have entered 110 a lease agreercnt with BNSF effective
as of qeqember 29, 2002 where PNWR has assumed the operations ¢i BNSF in: Albany, and;

il

| WIZZREAS, PNWR desires to obtain opeiztiag 1:zhts from UE over the jomr. Trackage (the
“Trackage Rights”) iu order to access the BNYF « lrused trach and yard to provide for mere fluid
operati#j‘on"s; and;

b

3 HEREAS, UP is agrccable tr gran~ng suid 7 acks o Lighis v« PNWR for this purpose,
but only on the terms and conditicrs hev :inatter set fc rith -

A

1NpW, THEREFORE, it 1s mutuallv a;rend by aud between the parties., -

'
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Section 1. TRACKAGE SUBJECT TO AGREEMENT.
i

Attached hereto, marked Exhibit " A’ ~ud by this reference incorporated herein, is a print
dated %Ju‘he 24, 2003, which depicts in red the v:c+ 11 03 line of railroad of UP over which PNWR
will be granted the Trackage Rights, this line ¢f rail: oad is hereinafter referred to as thc “Joint
Track,f‘ig ” (as further defined in Exhibit “B” of this Agreement, attached hereto and by this reference
incorgoqated herein).

l
Sccti(%n IB GRANT OF OPERATING RIGH]I 5.

f
1
4

e General Conditions covering the grant of operating rights are set forth in Exhibit “B”.
If any%c nflict between Exhibit “B” and this Agr-ement shall arise. the provisions of this Agreement
shall ér ail. Subject to the terms and conditions of Exhibit “B” and this Agreement, UP grants to
PNWR the non-exclusive right to use the Joint Trackage for the operation by its employees of
Equipinent (as defined in Exhibit “B” of this Agreement) that is in its account, or the account of
AERG, while moving over the Joint Trackage in coinmon with UP and such other railroad company
or companies as UP has heretofore admitted or may hereafier at any time admit to the joint use of
any andall of the Joint Trackage, such other railroad company or companies t hereinafter be
consicier?d UP for the purpose of this Agreement.

:} I:i is understood and agreed that PNWR shall not have the right to:
1

1
1 (8) set out, pick up or store rail cars, or switch upon the Joint Trackage, or any part thereof,
exce:pt]1 a!‘; necessary for handling Equipment that is bad ordered en route; or

(b) serve any industry, team or house track now existing along the Joint Trackage; or

L

;1 (£) permit or admit any third party to the use of all or any portion of the Joint Trackage, nor
have t%le‘ﬁght to detour trains of any other railroad over or upon the Joint Trackage, nor under the
guise ¢f doing its own business contract or make an agrecment to handle as its own Equipment over
or upo}n tbe Joint Trackage, or any portion thereof, the Equipment of any third party, other than that
u'afﬂc:ﬂha:.ndlcd on behalf of AERC under its agreement with BNSF, which in the normal course of
business onuld not be considered the Equipment of PNWR; provided, however, that the foregoing
shall o  prevent PNWR, pursuant to a run-through agreement with any railroad, from using
locom%atives and cabooses of another railroad as its own under this Agreement.

:5 (ll) handle Equipment loaded with revenve freight for which UP has not or shall not receive
line ha;iulLrevenucs (either under tariff, exempt, or contract arrangements), except for Equipment
handled on behalf of AERC for delivery to BNSF, reciprocal switch traffic, and PNWR local traffic
between PNWR stations adopted by UP and contractually subject to UP linehaul provisions unless
authorized in writing by UP. Section 2.6 of the Shared Use Agreement for Albany Yard is hereby
suspcxfdc:}»d during the term of this Agreement to allow for the interchange of BNSF traffic between
PNWER a}nd AERC.

I (q':) interchange, directly or indirectly, revenue freight rail cars or other Equipment with any
i E

1 2
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I
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railro diother than UP.

LS e R S

f) interchange, directly or indirectly, revenue frejght rail cars or other Equipment from or
to UP& w!lnch does not have a prior or subsequoent iiue kaul movement on UP routed (A) solely over
UP ifisuch revenue freight rail cars or other Equipment are moving to or from destination or origin
pointg served by UP, or (B) via UP’s long haul route if such revenue freight rail cars or other
Eqmp‘mént are moving to or from destination or origin poiuts not served by UP, except as otherwise
provig e&i in rail transportation contracts of UP or tariffs.

'] |

i I]Jpon execution of this Agreement, AERC shall suspend its rights under the Lebanon to
Albarﬂy Oregon Trackage Rights Agreement and work out its own arrangement to interchange its
BNSH ic to the PNWR at the Albany Yard for delivery to the BNSF s Oregon Electric Railroad
Yard. The obligation to pay UP the annual UP Main Line Charge of $700.00 as called for in this
Agream{:nt shall likewise be suspended.

|

Sectl%n |b MAINTENANCE AND OPERATION OF TRACKAGE.

1

j (}JP at its expense, shall maintain the Joiut Trackage except that PNWR shall maintain that
pomon d)f the Joint Trackage referred to herein as the north ieg of the Toledo Branch wye track.
Such ﬁoimal maintenance shall include ail expenses fur maintaining tracks, signals, grade crossings,
and o qr track related appurtenances, associated engineering costs, and repairs in any area where
the repairs are the responsibility of a third party. In the event that for, operating convenience,
necessity or emergency, UP permits or directs PNWR to use adjacent UP track and track connections
betweenior beyord the terminal of the Joint Trackage as an alternative route, then and in such event,
such t& e, track connections and appurtenances shall be deemed to be part of the Joint Trackage
and sl‘%a],, be governed by all the provisions of this Agreement.

I
Sectid,fn ‘h COMPENSATION.

4
i UP and PNWR acknowledge that for the purposes of this Agreement, the compensation will
be as foliows.

|
]
1L PNWR shall assume the payment of the annual UP Main Line Charge of $700.00,
i | previously paid by AERC, that covers maintenznce (normal and program) and operation,
depreciation, taxes, and interest rental of the Joint Trackage relative to the movement of
traffic by PNWR. The UP Main Line Charge will not be prorated and is due upon
execution of this Agreement and annually thereafter.

2l PNWR shall designate Track Number 603 in the Albany Yard as the UP/AERC
Interchange Track that is to be used soiely for the interchange of rail cars between UP
and AERC, This UP/AERC Interchzi:ge Track can be used for rail cars that are hauled
or switched by PNWR on behalf ¢t UP for delivery to or received from AERC. The
UP/AERC Interchange Track shall not be used for rail cars that are interchanged between
UP and PNWR, reciprocal switch traffic, or BNSF rail cars interchanged between AERC

|
3
§
1
1
i
]
|
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and PNWR for BNSF linehaui. Ji: zadition, PNWR shall provide such additional
trackage in the Albany Yard for the interchange between UP and AERC in the event
Track 603 is insufficient to hand!s =il ¢ # {%+ «a1] cars being interclianged. AERC currently
pulls rail cars from the interchange wack in ¢ic morning at approximately 9:00 AM while
UP pulls rail cars from the interchauge track in the evening between 7:00 PM and 9:00
PM. AERC and UP agree to regulaily pull rail cars from Track 603. However, if there
are rail cars that are placed on [rack 633 cutside of the regularly scheduled interchange
times, PNWR agrees to make tr.¢i's available in order for AERC to place their rail cars
to be interchanged to UP.

. PNWR shall ensure that Track Number 603 and all other tracks used in the Albany Yard
for interchange purposes are maintained per FRA Class 1 standards and will
accommodate the interchange of any number of hazardous rail cars.

PSS SIP SMENUE T S UE I S St P

|
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|

The desired effect of this Agreemert is tc free up space in the Albany Yard to increase
capacity and provide better equipment utilization. While there may be times when Items
2 and 3 above cannot be met due to an occasional operational problem, i.e. derailment,
PNWR shall make its best efforts to clear up the problem that arises. Notwithstanding
anything to the contrary herein, failure to meet the conditions set forth :i:: Items 2 and 3
above three times or more in a consecutive fifteen-day period shall constitute default
under this Agreement.

_341._...,_____, e - _1IL.

Pursuant to its lease agreement with BNSF effective as of December 29, 2002, PNWR
performs reciprocal switching service on behalf of BNSF at Eugene, OR, American, OR,
Albany, OR, and Salem, OR. UP is billed by BNSF for that reciprocal switching service.
PNWR hereby agrees that it will not impose any charge above the reciprocal switch
charge assessed against UP by BNSF for this service at the above locations or other
similar locations that arise, and the reciprocal switch charpe assessed against UP will not
be any greater than the system wide reciprocal switch charge mutually agreed to between
UP and BNSF,

Section 3. CONNECTIONS AND ADDITIONS.

P e MTAC L mZatazaoecio..@n =
———— —

j P and PNWR do not believe that any additional connections are necessary to conduct the
operating rights described in this Agreement. [f it is determined at some later date that an additional
conne¢tion(s) is necessary, and UP in its sole discretion is agreeable to such connection(s), then the
entire fi:ost of construction of any such connection shall be at PNWR’s sole expense, UP, at PNWR’s

expens;:e,Jshall construct, own and maintain the part of any connection on UP’s property.

| Any future Additions (as defined in Exhibit “B” of this Agreement) to the Joint Trackage,
such a&, %ut not limited to, sidings, CTC, grade separations and new connections, shall be handled
as up f_li'o,]nt expenditures. When any future Addition is made that is for the benefit of both parties,
then both parties shall share in the cost of the Addition in the proportion which the number of its rail
cars that :are run over the Joint Trackage during the previous twelve month period immediately prior

4

LTI AT g Tt i s




05/08/2003 019:45 FAX 5033657787 PW iTEM ‘SP33657737 005/025
! |
i

i

to the §d.4‘te work on the project is commernced, bears to the total number of rail cars for both parties

that anze fun over the Joint Trackage during the same period; provided, however, that in the event an
‘ Add;j;ﬁ is necessitated by the additional use of the Joini Trackage by PNWR, then the entire cost
~ thereaf ghall be paid by PNWR. Should any futuic ~Additiun be for the sole benefit of UP, then UP

shall éa)'l' the entire cost of such Addition.

Sectid%n F LIABILITY
;:1

| Any liability for loss, damage, injury or death which arises from the operation under this
Agreement shall be assumed, settled and paid as provided by Exhibit “B”, General Conditions,
attachid hereto.

4 [
Secﬁojh “7 TERM AND TERMINATION.

1 ﬂubject to the provisions of Section 7.2, 7.3 and 7.4 of Exhibit “B”, this Agreement shall
beconie é{effective July 2, 2003, subsequent to PNWR having secured all necessary consent, approval
or autfiofity from appropriate governmental agencies upon terms and conditions satisfactory to
PNWL‘L and shall remain in effect for a term of one (1) year and thereafter or until terminated by UP,
PNWR ¢r AERC upon ninety (90) days written notice.

hould the PNWR default under this Agreement as denoted in Section 4, Item 4, above,
AERC s}%nall have the right to terminate this Agreement upon thirty (30) days written notice received
withind ten (10) days of the default. Failure to provide notice of default by AERC within the
prcscrﬁbfld time will require another default to occur before another notice can be submitted by
~/  AERG ;
} Sihould this Agreement be terminated as provided in this Section 7 or if PNWR defaults as
pmvid?:df;in this Section 7 UP is authorized by PNWR to take any and all action UP deems necessary
in the ?ame of PNWR at the Surface Transportation Board (“STB”) deemed necessary by UP to
termim.ltt% and/or abandon any and all Trackage Rights which PNWR has under this Agreement.
PNWE. further agrees that PNWR hereby grants to UP the power of attorney to act on behalf of
P  tb terminate and/or abandon said Trackage Rights before the STB or any other applicable
govcmﬁmgntal agency or entity; and PNWR further agrees that it shall cooperate, concur with UP and
shall Hot contest or in any way challenge UP’s termination and/or abandonment of PNWR’s
Track%g; Rights.

i

i

] IJotwithstanding the foregoing, in the event of termination of this Agreement, all rights of
AERC] a.hd PNWR shall revert to the rights and conditions prior to the effective date of this
Agreei;:le;m.

||
’II‘N WITNESS WHEREOF, the parties hereto have executed this Agreement in triplicate
the day and year first above written.

|
U 5
|
|
!
1
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wrrjsxéss: WILLAMETTE & PACIFIC RATLROAD, INC.
P PORTLAND & WES RAILROAD, INC.
~—/ By: J‘ BY;
Title: Tiifes
:
WITHESS: ALBANY & EASTERN RAILROAD
‘; COMPANY
Title: Tltle WZ«S \D@m
; .
WITIKESS: UNION PACIFIC RAILROAD COMPANY
By: Sk ML By: W‘/r/r/
Titl -MJJ@M»—»—M&“ Title: TZI/ UUO EVFO
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‘ EXHIBIT "B
GENERAL COND!TIONS

— Secti%n 1. DEFINITIONS

l' "Agreement” shall mean that certain agreement to which this Exhibit "B" is appended.
The térm "Apreement" will include this Exhibit "B".

J 1.2 "Owner" shall mean the party granting the right to use the Joint Trackage (as that term
is herq*maﬁer defined).

T

) ]1 .3 "User" shall mean the party grantea by the Agreement the right to use the Joint Trackage.
Wherqa ore than one party is granted by the Agreement the right to use the Joint Trackage, User
shall Tefn those parties collectively.

;‘]i? "Joint Trackage" shall mean trackage of Owner as described in the Agreement including
necessary right-of-way and appurtenances and support facilities thereof, and all Changes in and/or
Addxtiods to (as that term is hereinafter defined), thereto now or in the future located as are required
or desyra,'ble for the operation of the trains of the parties hereto.

| alr};s "Equipment” shall mean trains, locomotives, rail cars, cabooses, vehicles, and machinery
whu:hl capable of being operated on railroud tracks, or operated on right-of-way for purpose of
the mdmjtcnance or repair thereof.

il
N , 1*6 "Annual” shall mean a calendar year.
1L7 "Car" shall mean one (1) rail car; provided, however, that each platform in an articulated

rail ca# of two (2) or more platforms shall be counied as one (1) rail car, subject to modification by
mutua; agresment of the parties based upon changes in railroad technology.

: 1‘8 "Property Accounts” shall mean accounts so designated under the Uniform System of
Accoui-m% for Railroad Companies prescribed by the Surface Transportation Board, (hereinafter
called; 'STI'B "), or any replacement of such system prescribed by the applicable federal regulatory
agencj and used by the parties hereto.

‘ 1 9 "Changes in and/or Additions to” snd "Additions” (including retirements) shall mean
work proge;.ts the cost of which is chargeable in whole or in part to Property Accounts as defined
by Uniffofm System of Accounts for Railroad Companies as prescribed by the STB as of the effective
date oﬁ the Agreement.

d

!

ladmga

} l

0 "GTM" shall mean gross ton riitc, which is the weight in tons for Equipment and
sported ove: one (1) mile of track included in the Joint Trackage.

11 "GTM Handled Proportion” shall mean the GTMs handled over the Joint Trackage by

j
7
|
1
j
|
?
|
|
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i
or fo ajparty divided by the total number of GTMs handled by or for all parties using the Joint
Track?a . during the same period. For the pﬂn «:se of computing such GTMs Handled Proportion,
Eqmgmem engaged in work service pertainir~ . - 1:trtion, maintenance or operation of the Joint

Trackige or Changes in and/or Additions to Lbe Joint Trackage shal! not be counted and GTMs of
third p ies shall be attributed to the Owner.

.l 1.12 "Mill” shall mean one-tenth of ». cent (30.0:21 US). |

-13 "STB" shall mean the Surface Transportation Board of the United States Department
of Trahqportatlon OT any Successor agency.

Secthn 2. MAINTENANCE CHANGES IN AND/OR ADDITIONS, OPERATION AND

{ CONTROL
e

4 .1 User shall construct, maintain, repair, and renew, at its sole cost and expense, and shall
own suc portions of the tracks which connect the espective lines of the parties at the termini of the
Joint + ackage as are located on the right- of-way of User and to the clearance point in right-of-way
of Ov}n r. Owner grants to User a Jicense over that portion of Owner's property between right-
of-waﬂ lme and clearance point in order for User to mairtain such trackage. Owner shall construct,
mmnumi repair, and renew, at the sole cost and expense of User, and shall own the portions of the
track gornections between said tracks of the parties hereto between the headblock and clearance
point 30 ated on the right-of-way of Owner.

j.z The construction, maintenance, repair, and renewal of the Joint Trackage shall be under

~ the exél sive direction and control of Owner. Owner shall make any Changes in and/or Additions
to the iImn’( Trackage, which may be required by law, and progressively during construction these
shall b"e me part of the Joint Trackage. Owner may make any Changes in and/or Additions to the
Joint ’ﬂ'r ckage which Owner deems necessary or desirable for the safe, efficient, and economical
use ofa,thé Joint Trackage by the parties, and these shall progressively during construction, become
part 01I e Joint Trackage. User may request Changes in and/or Additions to the Joint Trackage
whlch’U ser shall deem necessary or desirable for the safe, efficient, and economical use of the Joint
Trackdge by the parties, and Owner shall, if it concurs, construct the same upen such terms and
conditions as may be agreed upon and they shall become part of the Joint Trackage. Owner shall
make 1%10 retirement, withdrawal, elimination or disposal of any part of the Joint Trackage, which
wouldip¢rmanently or materiaily impair the usefulicss thereof to User.

-l

i 2.3 The maunagement and operation of tire Joint Trackage shall be under the exclusive
dlrecu«)n and controi of Owner, Owner shall have the unrestricted power to charge the management
and oppr ations on and over the Joint Trackage as in its judgment may be necessary, expedient, or
properifar the operations thereof herein intended. Trains of the parties hereto shall be given equal
dispatcih, according to their class.

;24 Owner shall employ all persons necessary to copsiruct, operate, maintain, repair, and
renew the Joint Trackage. Owner shall be bour * 1o use only reasonable and customary care, skill,
and mhg?nce in the construction, operation, n.aintenance, repair, and renewal of the Joint Trackage

! 8
l
|
|
|
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and ih Lnanaging same. The Joint Trackage shall be kept in a state of reasonable repair and
reaso.glalL)ly suitable for the combined requirements of the parties and of such other railroad
companies as Owner has heretofore admitts? : v ;vry ke after admit to use of the Joint Trackage.
In the% event there are conditions from time to fine which require emergency slow orders with respect
to an% lbcation on the main tracks comprised in the Joint Trackage, Owner shall, with reasonable
promptiess, repair such conditions so as to permit the removal of such emergency slow orders.
Notwg’t tanding anything to the contrary contained in the Agreement, User shall not, by reason of
Owndr's performing or failing or neglecting to perform any construction, operation, maintenance,
repah%, renewal, or management of the Joint Trackage, have or make against Owner any claim or
demaii'ld for any loss, damage, destruction, injury. or death whatsoever resulting therefrom. User shall
be gh’}er the same advance notice of maintenance plans and schedules as is provided to Owner's
persoanel.

]
i 2.5 All officers, agents, and employees o1 Owner engaged in the management, operation, and
mainté:n%ince of the Joint Trackage shall perform their duties in a fair, impartial, and just manner.
1

’ i.ﬁ User, at its expense, shall install and maintain upon its Equipment such equipment,
radios, dr devices as may now or in the future be necessary or appropriate, in the reasonable
judgnterit of Owner, for operation of trains upon the Joint Trackage. User will not, however, be
requiréd to install any equipment or devices not in use on Equipment of Owner. Owner shall consult
with L}qur prior to the adoption of new communication or signaling systems to be employed on the
Joint ?‘r?!ckage which have not theretofore been generally adopted in the railroad industry.

‘J .7 If the use of the Joint Trackage shall at any time be interrupted or traffic thereon or
thereower be delayed for any cause, neither party shall have or make any claim against the other for

loss, d ! age, or expense of any kind, caused by or resuiting from such interruption or delay.
i

I

| 2.8 Owner may from time to time substitute any track or tracks for those delineated in the
Agreement for use by User provided there shall at all time be afforded User a continuous route of
equal ittility for the operations of its Equipment within the termini of the Joint Trackage. When such
tracks] which are not part of the Joint Trackage, are used as provided herein, the Agreement shall
govert for purposes of direction and control and liability as if all movement had been made over the
Joint ']%'rackagc.

El
] 2\9 Each party shall be responsible for furnishing, at its own expense, all labor, fuel, and
train swpplies necessary for the operation of its own Equipment over the Joint Trackage. In the event
a party Hereto does furnish such labor, fuel, or train supplies to another party hereto, the party
receiw;;n same shall promptly, upon receipt of billing therefor, reimburse the party furnishing same
for its ﬁreTsonable costs thereof. '

|

'} 2410 The operation by User on or along the Joint Trackage shall at all times be n accordance
with tlfie tules, instructions, and restrictions of Owner, but such rules, instructions, and restrictions
shall b reasonable, just, and fair between all parties using the Joint Trackage and shall not unjustly
discrirpinate against any of them.

i
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¢ 2.11 User shall be responsible for the reporting and payment of any mileage, per diem, use,
orrerital charges accruing on Equipment in User's account on the Joint Trackage. Except as may be
spec:ﬁxcally provided for in the Agreement, nothing herein contained is intended to change practices
with respect to interchange of traffic between the parties or with other carriers on or along the Joint

Track}a e.

; 12 The total cost of clearing a derailment, cleaning up any Hazardous Materials released
dunng suich derailment, and/or repairing the Joint Trackage or any other property damaged thereby
shall ﬂ)e )*bome by the party or parties liable therefor in accordance with Section 4 of these General
Cond x?ns
* 2 13 In the event of release of Hazardous Materials caused by faulty equipment or third
pame.., J:Ieanup will be conducted and total costs resulting therefrom shall be borne by the parties
as staﬂed in Sections 2.11 and 2.12 of these General Conditions.

i 14 All employees of User engaged in or connected with the operations of User on or along
the J&nj Trackage shall be required to pass periodic examination on the rules of Qwner related to
the Join: Trackage, provided, with respect to such examinations that, upon request of User, owner
shail uzf}hfy one or more of User's supervisory officers on said rules and such supervisory officer
or officers so qualified shall examine all employees of User engaged in or connected with User's
operations on or along the Joint Trackage. Pending qualification of train and engine crews of User,
Owncﬁ shall furnish a pilot or pilots, at the expense of User, as deemed necessary by owner to assist
in ope;;raimg trains of User over the Joint Trackage.

—’ ' 215 If any employee of User shall neglect, refuse, or fail to abide by Owner's rules,
mstruc*ﬂ ns, and restrictions governing the operation on or along the Joint Trackage, such employee
shall, up(m written request of Owner, be prohibited by User from working on the Joint Trackage. If
cither barty shall deem it necessary to hold a formal investigation to establish such neglect, refusal,

or failf ari on the part of any employee of User, then upon such notice presented in writing, owner

and User|shall promptly hold a joint investigation in which all parties concerned shall participate and
bear ke expense for its officers, counsel, witnesses, and employees. Notice of such investigations
to emy bfees of User shall be given by User's officers, and such investigation shall be conducted in
accor with the terms and conditions of schedule agreements between User and its employees.
If, in the judgment of Owner, the result of such investigation warrants, such employee shall, upon
writter réquest of Owner, be withdrawn by User from service on the Joint Trackage, and User shall
releasq d indemnify Owner from and against any and all claims and expenses because of such
wnhd:‘awal

I} the disciplinary action is appealed by an employee of User to the National Railroad
Adj us&n:l=nt Board or other tribunal lawfully created to adjudicate such cases, and if the decision of
such bbard or tribunal sustains the employee’s position, such employee shall not thereafter be barred
from s%;rvice on the Joint Trackage by reason of such occurrence.
12416 If any Equipment of User is bad ordered enroute on the Joint Trackage and it is
necessary that it be set out, such bad ordered Equipment shall, after being promptly repaired, be
10
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promptly picked up by User. Unless otherv:se zgreed, Owner may, upon request of User and at
User's expense, furnish the required labor and materia! and perform light repairs to make such bad
ordered Equipment safe for movement. The emplorees and Equipment of Owner while in any
— manngr so engaged or while enroute to or renuning to Owner's terminal from such an assignment
shall Se considered Sole Employees (as hereinafter defined) of User and Sole Property (as hereinafter
defin "d)] of User. However, should Owner afier repairing such Equipment for User, move directly
to perjform service for Owner’s benefit rather than return to Owner's terminal, then User's exclusive
time and liability will end when owner's employees depart for work to be performed for Owner’s
benefét In the case of such repairs by Owner to freight rail cars in User's account, billing therefor
shall%‘el in accordance with the Field and Office Manuals of the Interchange Rules adopted by the

Association of American Railroads, hereinafter called "Interchange Rules”, in effect at the date of
perfor; énce of the repairs. Owner shall then prevare and submit billing directly to and collect from
the cay owner for car-owner responsibility items as determined under said Interchange Rules. Owner
shall dlso submit billing to and collect from User any charges for repair to freight rail cars that are
car—o\%nér responsibility items, as determincd ander said Interchange Rules, should said car owner
refuse%or otherwise fzil to make payment therefor.

1 2.17 If Equipment of User shall become derailed, wrecked, or otherwise disabled while upon
the Joint JTmckage, it shall be re-railed or cleared by Owner, except that employees of User may re-
rail Uiers derailed Equipment on the Joint Trackage whenever use of motorized on or off track
equjpnbem is not required and prior permission has been granted by Owner. The costs and expenses
of clearing derailments and wrecks shall be at User's expense unless otherwise provided for in
allocatjoh of liability in Section S of this Exhibit 'B"

4
~ 12,18 In the event Equipment of User shall be forced to stop on Joint Trackage, and such
stoppa'ge} is due to insufficient hours of service remaining among User's employees, or due to
mechahical failure of User's Equipment, or any other cause not resulting from an accident or
derailnient, and such Equipment is unable to proceed, or if a train of User fails to maintain the speed
requi:q;d y Owner on the Joint Trackage, or 17 in ¢mergencies, crippled or otherwise defective
Equiprhent is set out of User's trains on the Joint Trackage, Owner shall have the option to furnish
motiveipdwer or such other assistance (including but not limited to the right to re-crew User's train)
as may he necessary to haul, help or push such Equipment, or to properly move the disabled
Equiprjent off the Joini Trackage. The costs and expenses of furnishing miotive power or of
rcnderf?p% such other assistance shall be at User's expense.

;2.'219 In the event any accident, derailment, or wreck, hereinafter called "derailment"
invo]vipg\Units on or in a train operated by User or fcr User by Owner carrying hazardous materials,
substafgces, or wastes, as defined pursuant to fed: val or state law, hereinafter called "Hazardous
Materidls! shall occur on any segment of the “oint jrackage, any report required by federal, state or
local authbrities shall be the responsibility of User. Usar shnll also advise the owner/shipper of the
Hazardpus Materials involved in the derailment, ané Owner, immediately.

iUnless otherwise agreed by ihe parties, Owner shall assume responsibility for cleaning up
any relgase of such Hazardous Materials from User's rail cars in accordance with all fe@eral, state,
or local régulatory requirements. User may have representatives at the scene of the derailment to
i 11
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obsexlk' ejand provide information and recommezdations co- =eming the characteristics of Hazardous

Matetials release and the cleanup effort. Such . osts shel be borne in accordance with Section 4 of
the Gineral Conditions.

If Hazardous Materials must be transferred to undamaged rail cars, User shall perform the
transfer] provided, however, that if the Hazardous Materials are in damaged rail cars that are
blocking the Joint Trackage, Owner, at its option, may transfer the Hazardous Materials. Transfers
of Hazardous Materials by User shall only be conducted after being authorized by Owner.

d

i
Sectid;;n }3 BILLING DEFAULT

agreec t¢ between the parties. Such billing form shall contain sufficient detail to permit computation
of paygm] nts to be made hereunder. Billing shel} be prepared according to the rules, additives, and
equipihept rental rates as published by the Owner. User shall pay to Owner at the Office of the
Treasgrer of Owner or at such other location as Owner may from time to time designate, all the
compensation and charges of every name and nature which in and by the Agreement User is required
to pay in lawful money of the United States within sixty (60) days after the rendition of bills
therefer. Bills shall contain a statement of the amount due on account of the expenses incurred and
servic;és L‘endered Juring the billing period.

B
%.1 Billing shall be accomplished on the basis of data contained in a billing form mutually

!

3 3(2 Errors cr disputed items in any bill shall not be deemed a valid excuse for delaying
payment, and payments shall be made subject to subsequent adjustment; provided no exception to
any biil shall be honored, recognized, or considerzd if filed afier the expiration of three (3) years

e from the| last day of the calendar month duric,, which the bill is rendered and no bill shall be
renderijed'later than three (3) yenars (i) atter the 'ast day of il calendar month in which the expense
coverT ' erchy is incurred, or (ii) if in < onnection with a project for which a roadway completion
report is required, after the Jast day of the ca'cndar month in which the roadway completion report
is made (covering such project, with retirements and Additions being reflected as appropriate
adjustments to valuation bases refroactive up to three (3) years from date of billing, or (iii) in the
case of claims disputed as to amount or liability, after the amount is settled and/or the liability(ies)
establiﬂ;h:ed. This provision shall not limit the retroactive adjustment of billing made pursuant to
exception taken to original accounting by or under authority of the STB or retroactive adjustment
of wage qates and settlement of wage claims.

1

.’3.:3 So much of the books, acceunts, and yecords of each party hereto as are related to the

subjectimatter of the Agreement shall at all 1eusonable time:s be open to inspection by the authorized
represé;nt*atives and agents of the parties hereto.

QAII books, accounts. and records shall be mainiained to furnish readily full information for
each itém|in Accordance with 49 U.8.C. Section 11161 et seq. and the related regulations of the STB
in 49 F;R. Part 1201, 1-3, ct sea.

i

-# Should any amount become payabie by Owner to User under the Agreement, the
provisifns of Section 3.1 through 3.3 of this Exhibit "B" shall apply with User as the billing party

12
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and Ciwlber as the paying party.
3 .5 Should User fail to make any payment when due which User is obligated to make under
the Apreement, or fail in any other respect to perform as required under the Agreement, and such
defauit shall continue for a period of six (6) months after notice in writing of such default is given
by Owner to User, owner may at its election exclude User from the use of the Joint Trackage.

The Fn User shall surrender to Owner all said Joint Trackage and shall have no claim or demand

upon it, by suit at law or otherwise, on account of said exclusion, provided that failure to make any
paym}én which is the subject of arbitration or litigation between the parties shall not be deemed,
pendi?gg]the decision in such arbitration or litigation, cause of forfeiture hereunder.

b

‘*l Owner may waive such default subsequcnt, but no action of Owner in waiving any default

shall dffect any default of User or impair any nigi:ts of OQwner resulting therefrom.

§od
i

Sectioin 14 COMPLIANCE WITH LAWS
|
1 4.1 User shall not treat, store or dispose of petroleum products or hazardous waste or
hazarcﬁ.ou.‘is substances, as defined in (i) the Resource Conservation and Recovery Act, as amended,

or (i) ih? Comprehensive Environmental Response Compensation and Liability Act, as amended,
or (iii}{ subsequent legislation regulating discharges into the environment, on the Joint Trackage.

“

'
1 iz Responsibility for Environmental Clairmns (as Gefined in Section 4.6, below) as between
the paties shall be borne as follows:

]

} a) User shall be responsible for Environmental Claims to the extent they resuit from (i) the
use of} dr presence upon, the Joint Trackage by User or its contractors or invitees, or (ii) the
negligénee or willful misconduct of User. its contractors or invitees in operations on or over the Joint
Track qgT

i
1 b) Owner shall be responsible for Environmental Claims to the extent that User is not
resporéil}ble for such claims pursuant to Section 4.2.a, above.

i 413 Each party shall release the other party to the extent it is responsible for an
Envircnmental Claim, and, to the extent o such responsibility, shall defend, indemnify, protect and
save harmless such other party from and ageinst such Environmental Claim and costs associated
therew;itl;, including, but not limited to, envirormental cocsuitart fees, Attorneys' fees and third
party 1 1ms

i ]4 In the event of any incident, accident, derailment, or vehicle striking or being struck by
Equipxileht (hereinafter "Derailment") invqlving Equipment operated by a party hereto carrying (i)
hazardbus materials, substances or wastes, as defined pursuant to Federal or State Law, or (ii)
pollutants (kereinafter collectively referred to as "Hazardous Materials") shall occur on the Joint
Tracké?ge»r any report required by Federal, State or local authorities shall be the responsibility of such

party. _;:Ea‘ch party shall advise the other party imriediately of the occurrence of a Derailment

3
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invol< inig Equipment operated by the party cz:yying Hazardous Materials.

1 Unless otherwise agreed by the parti=t Owner shall undertake any Response Action (as
deﬁned in Section 4.5, below) in accordance with all Federal, State, or local regulatory requirements
necesqmned by a release of Hazardous Materials on Qwner's right-of-way underlying the Joint
Trackige from Equipment operated by either party hereto upon the occurrence of a Derailment. User
shall hiave data or a representative available at the scene of any Derailment involving Equipment
operated|by it to provide information concerning the characteristics of Hazardous Materials released.

|

1 If following a Derailment upon the Joint Trackage Hazardous Materials must be transferred
t0 un ged rail cars or other vehicles, unless otherwise agreed by the parties, the party whose
Equip%ne nt was involved in such Derailment shall perform the transfer; provided, however, that if
the Hazardous Materials are in damaged rail cars of a train of User that are blocking the Joint
Track4ge, Owner shall transfer the Hazardous Materials; provided further that transfers of Hazardous
Matcri?al.; by User shall only be conducted after being authorized by Owner.

i 4 S In the event any cleanup, response, removal or remediation of any environmental
condxtﬂoﬂ on the Joint Trackage is necessary (collectively referred to herein as "Response Action"),
neithej phrty shall be entitled to any damages, actual or consequential, by reason of the Response
Action! 8linterference with the other party's use of the Joint Trackage. Owner and its contractors shall
have f&ll, unrestricted and unconditionai access to the Joint Trackage for the purpose of completing
or engégjng in a Response Action for which Owner has any responsibility or, at Owner’s option, a
Resposse Action which Owner has undertakzn should User fail to diligently pursue and complete
such ESporse Action to the satisfaction of Owner; provided, however, that any Response Action
@) shal 1 Iqe undertaken and completed pursuant to a work plan (including a schedule) submitted to
the othier } party for its review and, in the case of Owner, approval, and (ii) shall not unreasonably, in
terms (Jof uration or otherwise, restrict the other party's use of the Joint Trackage. Either party's
complémpn of any of the other party's obligations hereunder shall not be deemed a waiver of such
obhgaiﬁio ns under the Agreement. Owner shall have the right, but not the obligation, to conduct
reasongble inspections of any Response Action of User and User shall provide Owner all information
requesd by Owner regarding any Response Action of User or any Environmental Claims for which
User isjresponsible.

4.6 The term "Environmental Claim" means the direct costs of any cleanup, response,
removzl, remediation, natural resource damage, closurc and/or post-closure required by any
envirofmental conditions affecting the aur, soil, surface waters, ground waters, streams, sediments
and sixixilar environmental conditions caused by, resulting from, arising out of, or occurring in

e . .
conneciion with this Agrcement.

1
n

4.7 The liability and indemnity provisions of this Section 4 shall continue in full force and
effect rggardless of whether this Agreement is terminated pursuant to any other provision, or the
Joint Tjackage is abandoned ard vacated by User.

?4 $ The total cost of clearing a Derailiient, cteaning up any Hazardous Materials released

\
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during such Derailment, and/or repairing the Joint Tracks or any other property damaged thereby
shall %)e borne by the party or parties liable therefor pursuant to the allocation of liability in Section
5 of 1§ Exhibit "B". .

Sectl niS. LIABILITY
i

.1 For the purpose of this Section 5, the fo]lowmg dcﬁmuons shall apply:

e m s @unes
e i

'1Loss or Damage" shall mean without limitation all claims, liability, cost, and expense of
every J,haracter including amounts paid under any State or Federal compensation law incident to loss
or desiruction of or damage to property and injury to and death of persons arising from the operation
by t.h %.mes to the Agreement on the Joint Trackage.

Uomt Employees" shall mean one or more officers, agents employees, or contractors of
Owne while actually engaged in maintaining, repairing, constructing, renewing, removing,
inspeg ﬂg, or operating the Joint Property (as hereinafter defined) or in making Changes in and/or
Addlti*bn% thereto for the benefit of all of the parties hereto, or while preparing to engage in, enroute
to or frdm, er otherwise on duty incident to performing such service. Such officers, agents,
employees, or contractors shall not be deemed Joint Employees while enroute from the performance
of such work as hereinbefore described to perform service for the benefit of less than all of the
partxc% hereto.

3 “Joint Property” shall mean the Joint trackage and all Equipment while engaged in
ma.muﬁmng, Tepairing, constructing, renewing, removing, inspecting, or operating the Joint Trackage
~ or in ndaking Changed in and/or Additions thereto for the benefit of all the parties hereto, or while
preparing to engage in, enroute to or from, or otherwise incident to performing such service. Such
Equiprhent shall not be deemed "Joint Property” while enroute from the performance of such work
as hermnbeforc described to perform service for the benefit of less than all of the parties hereto.

; " $oxe Employees" and "Sole Propeorty” shall mean one or more officers, agents, employees,
contrac%to:rs, or Equipment, while engaged in, enroute to or from, or otherwise on duty incident to
perforrgnTg service for the benefit of one or more, but fewer than all, of the Parties hereto. Pilots
furnishbd|by Owner to assist in operating Equipment of User shall be considered the Sole Employees
of Usef\ 4\.11 such officers, agents, employees, contractors, or Equipment, while engaged in, enroute
to or fmql or otherwise on duty incident to repairing Equipment, re-railing, or clearing wrecks or
derallnﬁems or engaged in the repair or renewal of the Joint Property subsequent to any such wreck
or derajlment shail, for the purpose of this Section 5, be deemed the Sole Employees and/or Sole
Propergy f the party bearing the cost of repair or of the other Loss or Damage of the wreck or
dera:lrrie it. Such officers, agents, employees, contractors, or Equipment while enroute from
perforImdg such repair, rerailing, or clearing of wiecks or derailments or renewing the foint Property
to perforr another type of service shall not be deemed to be performing service incident to the
instant yepair, rerailing. or clearing of a wreck or derailment.

1 . .
5.2 As between the parties hereto only, each partv sha!l bear all cost of Loss or Damage to

15
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its Sofgle Employees, patrons, invitees, and others on its Equipment, or on or about the Joint Property
in trapsaction of business for or with such party, its Sole Property, or property in its care, custody,
or contrpl, except when the Loss or Damag: 1~ ¢ il d to by the acts or omissions, negligent or
otherwise, of the Sole Employees and/or Sole £ropeity of one or more other parties hereto, with or
withgutithe concurring acts or omissions of Joint Employees and/or Joint Property, in which event
the pﬁ;rtiles whose Sole Employees and/or Sole Property contributed to the name shall bear all of the
costs bfisuch Loss or Damage equally. ‘

|
% Loss or Damage to third parties, Joint Employees, or Joint Property contributed to by the acts
or omﬁiss}ions, negligent, or otherwise of Sole Employees and/or by defects in the Sole Property of
one dr more of the parties hereto, with or without the concurring acts or omissions of Joint
Empli)y ees and/or Joint Property, shall be borne by the party whose Sole Employees and/or Sole
Prop%rty contributed to the same, or equally if more than one party's Sole Employee and/or Sole
Property shall have contributed to the same. Loss or Damage to third parties, Joint Employees, or
Joint ?r?perty involving only Joint Employees, Joint Propesty, or occurming in such a way that it
cannat be determined how such Loss or Daag* :ame about shall be apportioned among all of the
parties an the basis of their respective GTM Hatdled Proportion during the month in which such
Loss ér Damage occurged, or it the month of eccurrence cannot be determined, then the month in
whicki the Loss or Damage was first discovered.

E]

3.3 It is understood and agreed that a number of vehicular and pedestrian crossings of the
Joint 3 r%llckage presently exist, or may be constructed. User agrees to accept all vehicular and

pedesfrign crossings in whatever condition they may be during the term of the Agreement and will
not astqt any claim, demand, or cause of action against Owner and will hold Owner harmless from
any claimn, demand, or cause of action arising out of any vehicular or pedestrian crossing accident
on lhej,‘J lint Trackage in which the engines, rail cars, or train of User only is involved.

B‘ 5:L4 For the purpose of this Section 5, Ecaipment of any third party railroad company or
comp#i?s being detoured over the Joint Track:ge aud all persons other than Joint Employees
engaged in moving such Equipment, shail be considered the Equipment and empleyees of the party
heretoﬂur]ider whose detour agreement or other auspices such mevement is being made.

1]
Eixliquipmc:nt, and other property teing handled for or used by any party hereto shall, unless
Joint Eroperty, be considered the Sole Property of that party for purpose of this Section 5.

]|

7

manage
of or fbr

nt, maintenance, repair, renewal, removal, improvement, operation, or similar function

Eiﬁh party hereto agrees that the acts and decisions of the party hereto performing any
e
o1 the Joint Property shall be deemed acts and decisions of a Joint Employee.

i
!5/5 Each party hereto shall have the right to settle, or cause to be settled for it, all claims for
damages ffor which such party shall be liable under the provisions of this Section 5 and to defend or

cause to be defended all suits for recovery of any such damages.
1 .
1
{In case a suit shall be commenced agaizst zither party hereto for or on account of damages
i
! 16
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for wmch the other party hereto may be solely or 1ointly liable under the provisions of this Section
5, the! party so sued shal] give notice to such cther party of the pendency of such suit and thereupon
such cbtﬂer party may assume of join in the Jefonse of sach suit.

]

14 n the event that more than one of the parties shall be liable hereunder for any damages and
the s all be settled by a voluntary payment of money or other valuable consideration by one
of th:gzmcs so jointly liable therefor, release from liabi.ity shall be taken for and in the name of all
pamey sb liable. In the event of any settlement in excess of Fifty Thousand Dollars ($50,000), the
seftlirig party shall notify the other parties prior to settlement. Failure of the settling party to so
notif)%thk other parties prior to settlement shall not relieve the other parties of their obligation under
the seftiément agreement, so long as the settling party’'s failure to potify did not prejudice the other
partie%' alnd then only to the extent of such prejirdice.

3’ Ig' a judgment shall be recovered against ar.c satisfied by cne party involving a liability which
shoul@ dnder the Agreement be bomne enticly or participated in by the other parties, then all
expem:eé of whatsoever nature, including costs and fecs connected with such judgment and with the
proseqution of the suit upon which it was based, shall be settled between the parties in strict
accorgarice with the provisions of the Agreement and the party against which such judgment shall
have bdeem recovered shall be promptly reimbursed by such other parties to the extent to which the
latter is mdebted

Sccnoguéi ARBITRATION

[ [

ﬁ6’l If at any time a qglestion or controversy shall arise between the parties hereto in
conncchan with the Agreement upon which the parties cannot agree, then, upon the written request
of enhz;r party sefting forth the issue in dispuic. such question or controversy shall be submitted to
arbitration. If the parties involved in such dispute arc able to agree upon a single arbitrator
expenén ed in matters of the character iu dispute within thirty (30) days after the party desiring such
arbma“lop (the "Demanding Party") shall notity in writing the other party or parties to such dispute
(the "Noticed Parties), such dispute shall be submitted to such single arbitrator. Otherwise, the
Demardlhg Party shall appoint an arbitrator and notify the Noticed Parties in writing of such
appomgnqent Within twenty (20) days after receipt of said notice, the Noticed Parties shall each
appmm ap arbitrator and notify the Demanding Party in writing of such appointment. Should any
Notice; Earty fail within twenty (20) days after receipt of such notice to name its arbitrator, the
arbitrat qfor the Demanding Party and the arbitrators for the other Noticed Parties, if any, shall
select Ane tor the Noticed Party so failing and, if they cannot agree, said arbitrator may be appointed
by the Chief Judge (or acting Chief Judge) of the United States District Court for the District in
which the headquarters office of the Demanding Perty is located upon application by any party after
ten (105 j;ays' written notice to all other parties. The arbitrators so chosen, if an even number, shall
select ¢n¢ additional arbitrator, to complete ihe board. 1f they fail to agree upon an additional
arbitrator] the same shall, upon application cf 2w party, be appointed by said judge in the manner
herctof%fart.;é stated.

Ll
§U}'Jon selection of the arbitrator(s), said arbitrator(s) shall with reasonable diligence
1 ’
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determpine the questions as disclosed in said notice of demand for arbitration, shall give all parties
rcaszgable notice of the time and place (of which the arbitrator(s) shall be the judge) of hearing
evidef ce and argument, may take such evidense a7 *he deem reasonabie or as either party may
submit with witnesses required to be sworn, and mray hear arguments of counsel or others. If any
arbitréltqr declines or fails to act, the party (or parties in the case of a single arbitrator) by whom he
was cﬁnifen or said judge shall appoint anotr.er to act in his place. After considering all evidence,
testin“i_o ly, and arguments, said single arbitraios of the majority of said board of arbitrators shall
promptl¥ state such decision or award in writing which shail be final, binding, and conclusive on all
partiek to the arbitration when delivered to therr. Until the arbitrator(s) shall issue the first decision
or a upon any question submitted for ariitration, performance under the Agreement shall
contirjue in the manner and form existing prior to the rise of such question, After delivery of said
first c§e i1sion or award, each party shall forthwith comply with said first decision or award
imme%li tely after receiving it.

p]

‘ éach party to the arbitration shall pay the compensation, costs, and expenses of the arbitrator
appoiated in its behalf and all fees and expenses of its own witnesses, exhibits, and counsel. The
compénsation, cost, and expenses of the single arbitrator or the additional arbitrator in the board of
arbinéto}fs shall be paid in equal shares by al! paties to the agbitration.

i

T

2 The books and papers of all parties, as far as they relate to any matter submitted for
arbitrziiti n, shall be open to the examination ¢ the arbitrator(s).

o

SectidZu . GOVERNMENTAL APPROVAL. ABANDONMENT

17 ; 1 User shall, at its own cost and expense, initiate by aprropriate application or petition and

therea%'tet diligently prosecute proceedings for the procurement of all necessary consent, approval,
or autHority from any govemnmental agency for the sanction of the Agreement and the operations to
be cangiedﬁ on by User thereunder. Owner, at its expense, shall assist and support said application or
petition ?nd will furnish such information and execute, deliver, and file such instrument or
insmnijlehts in writing as may be necessary or appropriate to obtain such governmental consent,
approval, or autherity. User and Owner agree to cooperate fully to procure all such necessary
conse , approval, or authority.
37.2 In the event Owner shall be involuntatily dispossessed, including threat of condemnation
by conipetent public authority, of tie right to o;'erate upon and maintain any portion of the Joint
Trackage, Owner shall have no obligation hereunder to provide tracks for User's use, and User shall
have aid shall make no claim of any kind, legal or otherwise, against Owner for failure to provide
such tracks for User's use.

i

17.3 Under the terms hereinafter stated, and to the extent that Owner may lawfully do so,
owner eserves to itself the exclusive right, exercisable at any time during the life of the Agreement
without chncurrence of User, to elect to abandon all or any part of the Joint Trackage by giving six
(6) mo: tljs prior written notice to User « fits intention so to do.

18
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f. at the time of such election, User is the only party (other than owner) having the right to
oint Trackage, Owner shall, concurreritly with its Notice of Abandonment, and to the extent
Ity able to do so, give to User the option to purchase said Joint Trackage or the part or parts
o be abandoned at the net liquidation value thereof, on the date of said notice. "Net
Liquici.at on Value" shall mean fair market value of land and salvage value of track components less
estimdted cost of removal. User shall have three (3) months from the date of receipt of Owner's
noticeita exercise its option and shall evidence the exercise of its option by giving owner written
notice; tlilercof. Thereafter User shall immediately make appropriate application to secure all
necesdary governmental authority for such transaction. Within thirty (30) days following the
effective|date of all requisite governmental approval of the transaction, User shall pay to owner the
amougt of money required to purchase said Joint Trackage to be abandoned at the aforesaid Net
Liquioiat on Value. Upon the receipt of payment of such sum, the Agreement shall terminate as to
the pa@t of the Joint Trackage so purchased by User. Contemporaneeusly with such payment, by
instrurnent or instrument, Owner shall convey and assign by good and sufficient quit claim deed or
deeds,%bills of sale or other instruments, all of Owner's right, title, interest, and equity, in and to the
Joint _ralpkage so purchased. Owner agrees that it shall promptly take all necessary action to obtain
from the trustees of its mortgages all releases or satisfactions covering the same and shall deliver to
User sijlch instruments. .

3 Iﬁ User fails to exercise the option herein granted within the time and in the manner above
specifizd, Owner may forthwith proceed free of all obligation to User to make appropriate
applicz’;in'én to secure all necessary govermnmental authority for such abendonment. User agrees that
at suck ti[me it will concurrently make application for all necessary governmental authority for
abanddnment of its right to operate over the Joint Trackage. The Agreement shall terminate as to the
sectio olf Joint Trackage so abandoned upon the effective date of such approval by governmental

authordly|

i

J7?4 Upon termination of the Agre=ment, or any partial tertnination, as the applicable case
may bél hjowever the same may occur, User shall be released from any and all manner of obligations
and shsill ;bc deemed to have forever relinquished, abandoned, surrendered, and renounced any and
all right possessed by User to operate over that part of the Joint Trackage to which such termination
appliedjB nd as to such part, User shall forever release and discharge Owner of and from any and all
manner of obligations, claims, demands, causes of action, or suits which User might have, or which
might jubsequently accrue to User growing out of or in any manner connected with, directly or
indirec%l , the contractual obligations of Owner under the Agreement, in all events provided,
however, the aforesaid relinquishment, abandonment, surrender, renunciation, release, and discharge
of User shall not in any case affect any of the rights and obligations of either Owner or User which
may h vﬁ;c accrued, or liabilities accrued or otherwise, which may have arisen prior to such
termingtion or partial termination. Upon any termination, Qwner will remove from Owner's
right-of-way any connecting track, and any exclusive facility of User, at User's expense with salvage
to be dé']i\‘ered to and retained by User. Upon any partial termination of the Agreement, however the
same miay occur, the terms and conditions hereof shall continue and rernain in full force and effect
for the palance of the Joint Trackage.
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?.5 Each party shall be responsible for any labor claims of, and shall bear the cost of
emplgyee protection payable to, its own employaes, a.nd the employees of companies affiliated with
it, to the extent resulting from the entry inic < -2 + 1w+ cf the Agreement. However, in the event
the pmﬁes agree that Owner should retain emplcyees or provxde additional employees for the sole
beneflt of User, the parties shall enter into a separate writ'en agreement providing that User shall
bear #ll| cost and expense for any such retained or additional employees, including, without
limitatjon, all cost and expense associated with labor protection payments which are made by Owner
and wtui;h would not have been incurred had such retention or provision of employees for the sole
beneﬁ?t of User not been required.

secmgn 8. OTHER CONSIDERATIONS

: q 1 Nothing in the Agreement contained shall limit the right of Owner to admit other
compdnies to the use of the Joint Trackage or any part thereof on such terms and conditions as are
satisfactory to Owner, provided such admittance shall not materially hinder or obstruct the fair and
reasot a&le exercise of the rights granted in the Agreement. Such other companies presently or
hereafter admitted to the use of the Joint Trackaze or any part thereof by Owner shall be considered
Owne§ for the purpose of the Agreement, User shall have no sight to admit any person, firm, or
coxpoTtxon to the use of the Joint Trackage.

.2 The Agreement shall be binding upon and inure to the benefit of the parties hereto, their
respec}me successor lessees, and assigns, but no sale, assignment, mortgage, or lease by User of any
mtere§1 mr right given it under the Agreement, separate and apart from a corporate merger, sale,
umgnmcmt mortgage or lease of User's railroad in its entirety, shall be valid or binding without the
prior \mten consent of Owner, which consent will not unreasonably be withheld.

; 83 The Agreement and each and every provision hereof is for the exclusive benefit of the
parties hereto and not for the benefit of any third party. Nothing herein contained shall be taken as
creahrg or increasing any right in any third person to recover by way of damages or otherwise
aga.ms1 apy Of the parties hereto.

1 814 All notices, demands, requested, or submissions Which are required or permitted to be
given pufuant to the Agreement shall be given by either party to the other in writing by serving the
same dpon the Vice President of Operations of each company.

\

1 815 If any covenant or provision of the Agreement not materia!l to the right of User to use the
Joint ‘Iérackage shall be adjudged void, such adjudication shall not affect the validity, obhgauon, or
perforqnapce of any other covenant or provision which is in itself valid. No controversy concerning
any covenant or provision shall delay the perforinance of any other covenant or provision. Should
any coﬁvenant or provision of the Agreement be :uljudged void, the parties will make such other
anang?mems as, under the advice of couns: 1, 37" ctfect the purposes and intent of the Agreement.

18l6 In the event there shall be any contlict between tae provisions of this Exhibit "B" and the
Agree: ert the provisions of the Agreement shall prevail.

20
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1
37 All Section headings are mserted for conwmence only and shall not affect any
tion or interpretation of the Agreemar:

;\ END OF EXHIBIT “B”

p
SN -:m-_..g.,,-_:_;-gm.,g,_.._,a_t,‘__gga._‘—_ﬂﬁz .
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