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Re:  Finance Docket No. 34192 (Sub-No. 1)
Hi Tech Trans, LLC -- Petition for Declaratory Order --
Rail Transload Facility at Oak Island Yard, Newark, NJ

Dear Secretary Williams:

Enclosed for filing in the above-captioned proceeding are an original and ten
copies of the Petition of Hi Tech Trans, LLC for Declaratory Order, dated June 16, 2003. A
check in the amount of $1,400, representing the appropriate fee for this filing, also is enclosed.

An extra copy of the Petition and of this transmittal letter are included as well. I
would request that you date-stamp those items to show receipt of this filing and return them to
me in the provided envelope.

Should any questions arise regarding this filing, please feel free to contact me.
Thank you for your assistance on this matter. Kind regards.
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HI TECH TRANS, LLC
-- PETITION FOR DECLARATORY ORDER --
RAIL TRANSLOAD FACILITY AT OAK ISLAND YARD, NEWARK, NJ

PETITION OF HI TECH TRANS, LLC
FOR DECLARATORY ORDER

Hi Tech Trans, LLC ("Hi Tech") hereby seeks issuance of a declaratory order that
the Board has exclusive jurisdiction over a rail transloading facility at Oak Island Yard in
Newark, New Jersey operated by Hi Tech as a licensee of Delaware & Hudson Railway
Company, Inc., d/b/a Canadian Pacific Railway ("D&H"), and that the attempted regulation and
closure of that facility by the New Jersey Department of Environmental Protection ("DEP") is
preempted under federal law pursuant to 49 U.S.C. § 10501(b).

This case is a companion to Hi Tech Trans, LLC -- Petition for Declaratory

Order -- Hudson County, NJ, Finance Docket No. 34192 (STB served November 20, 2002) ("Hi

Tech 1"), in which the Board determined that local regulation of truck movements from various
points in New Jersey to the Oak Island Yard transload facility were not preempted under the
relevant provisions of the ICC Termination Act of 1995, Pub. L. 104-88, 109 Stat. 803
("ICCTA"). While the Board in Hi Tech I strongly implied that operations at the Oak Island
Yard transload facility itself fell within the preemptive scope of ICCTA, the Board did not
formally reach that issue. DEP has now abruptly sought to shut down the Qak Island Yard
transload facility, claiming that Hi Tech has failed to obtain required state environmental permits

and certificates for the rail transloading operation it conducts as D&H's licensee. It thus has



become necessary for the Board to resolve the issue that it addressed but did not conclusively
decide in Hi Tech I.

As the Board knows well, judicial and agency precedent overwhelmingly
establishes that rail transload facilities like the one at issue here are integral components of "rail
transportation"” and are subject to the exclusive jurisdiction of the Board under 49 U.S.C.
§ 10501(b). DEP has itself expressly recognized the binding and preemptive scope of the
Board's jurisdiction in this area, and has proposed draft regulations that would exempt rail carrier
transload facilities and operations from the very permitting and licensing requirements that DEP
now seeks to impose on the Hi Tech rail transloading facility at Oak Island Yard. The distinction
on which DEP would seemingly rely -- between transload facilities operated by rail carriers
themselves and identical facilities operated by third parties as agents, contractors or licensees of
rail carriers -- has no basis in the statute, in precedent or in logic. The Board should issue the
requested declaratory order finding that the rail transloading facility at Oak Island Yard operated
by Hi Tech falls squarely within ICCTA's preemptive scope.

As is explained in Hi Tech's petition for emergency relief filed concurrently
herewith in this proceeding and in Finance Docket No. 34192, it is imperative that the Board take
whatever immediate action is necessary and appropriate to avoid a forcible state-imposed shut-
down of the Oak Island Yard rail transloading facility while the Board considers and rules on this
declaratory order request. In the absence of such emergency action, DEP will apparently move
to shut down the rail transloading facility on or soon after June 17, 2003 -- thus depriving the
public of access to important interstate rail service, likely causing the demise of Hi Tech, and
effectively depriving this agency of its exclusive jurisdiction over that facility. Hi Tech similarly

requests that the Board act on this declaratory order request at the earliest possible time.



FACTUAL BACKGROUND

The Board is likely familiar with the facts regarding the Hi Tech rail transloading
facility at Qak Island Yard as a result of the proceedings in Hi Tech I. Oak Island Yard is a
major freight classification yard located in Newark, New Jersey that is owned by Consolidated
Rail Corporation ("Conrail”). D&H has leased a portion of the yard from Conrail for many
years, and conducts a range of intermodal and bulk commodity transload operations there. D&H
was interested in developing a transloading service for construction and demolition ("C&D"™)
debris at Oak Island Yard, and in November of 2000 entered into an Operational License
Agreement with Hi Tech under which Hi Tech would develop and operate such a transload
facility at Oak Island as D&H's licensee. Service at the rail transloading facility commenced in
September, 2001. Verified Statement of David C. Stoller ("Stoller V.S.") at 1-3 and Exhibit A
thereto.’

Operations at the rail transload facility are relatively straightforward. Trucks
carrying C&D debris from locations across New Jersey and New York arrive at Qak Island Yard
and proceed to a large hopper located adjacent to a yard track. The C&D debris is dumped into
the hopper and then is conveyed by Hi Tech from the hopper into gondola cars spotted on the
adjacent track using an excavator. Stoller V.S. at 2. The gondola cars are leased by Hi Tech and
dedicated to this service. D&H crews spot and pull the gondolas on the yard tracks, and D&H
handles the cars in line-haul service to interchange with other carriers pursuant to a long-term

transportation contract between Hi Tech and D&H. Stoller V.S. at 2.

! Mr. Stoller's verified statement is attached to Hi Tech's petition for emergency order and

other relief filed concurrently herewith in this docket and in Finance Docket No. 34192, and
is incorporated herein by reference.



Hi Tech's operations at Oak Island Yard do not involve -- and have never
involved -- processing or storing any C&D debris. Title to the C&D debris remains with the
customer. Hi Tech merely transloads the materials into the rail cars for movement by D&H, as
would be required for any rail transportation of this commodity. Stoller V.S. at 2. The Hi Tech
rail transloading facility at Oak Island Yard is now utilized by a large number of C&D debris
customers in New Jersey and New York, many of whom would otherwise have no access to rail
transportation for shipment of their traffic. Stoller V.S. at 2.

While Hi Tech has always believed that any state licensing or environmental
permitting processes that otherwise might apply to the Oak Island Yard transload facility were
preempted under ICCTA, Hi Tech sent extensive information regarding the facility to DEP, and
DEP officials have inspected the facility and met with Hi Tech. Stoller V.S. at 4. DEP
confirmed that the facility fell within the Board's exclusive jurisdiction under ICCTA and would
not require any state permit or license. Stoller V.S. at 4. Hi Tech also sought and received two
informal opinions from the Board's Office of the Secretary advising that the transload facility
would be within the exclusive and preemptive jurisdiction of the Board. Stoller V.S., Exhibits B
and C thereto.

After operations began, several New Jersey counties approached Hi Tech
regarding alleged violation of state and county "flow control" regulations by motor carriers
delivering C&D debris to Oak Island Yard. Stoller V.S. at 4-5. "Flow control" laws require that
all C&D debris in a specified county be delivered to one or more designated transfer points or
disposal facilities. In response, Hi Tech sought a declaratory order from the Board in Finance
Docket No. 34192 that local flow control requirements were preempted under ICCTA to the

extent they were applied to trucks transporting C&D debris to the rail transloading facility at Oak



Island Yard. The two relevant New Jersey counties and DEP were each parties to the declaratory
order proceeding in Finance Docket No. 34192. Hi Tech also commenced a constitutional
challenge to the flow control scheme in federal court in New Jersey. Stoller V.S. at 5.

On November 20, 2002, the Board issued its decision in Hi Tech I. The Board
concluded that it did not have jurisdiction over the trucking operations that were the subject of Hi
Tech's declaratory order petition -- i.e., the transportation by trucking companies of C&D debris
to the Oak Island Yard transloading facility. Hi Tech I at 3-4. As a consequence, the Board
concluded that ICCTA did not preempt the application of the New Jersey flow control laws to
those trucking operations. Hi Tech I at 4.

In its decision, the Board did not formally determine whether the Oak Island Yard
rail transloading facility itself was subject to the Board's jurisdiction under 49 U.S.C. § 10501(b),
nor whether ICCTA has preempted New Jersey environmental permitting requirements to the
extent those requirements would otherwise be applicable to the facility. However, the Board
hinted rather strongly at what the outcome on that question would be:

[I]t will not be necessary for the Board to institute a declaratory

order proceeding here, because it is clear that the Board does not

have jurisdiction over those activities described here that extend
beyond the rail-related activities at the CP transloading facility.

Preemption under section 10501(b) hinges on what can reasonably
be considered part of "transportation by rail carriers" under section
10501(a) . . . . The only Hi Tech activity that might be considered
integral to the rail transportation of C&D debris would be transfer
of C&D debris from trucks to rail cars at the CP transload facility
itself.

Hi Tech I at 3, 4 (emphasis added).



On April 1, 2003, in the course of an order denying a Hi Tech motion for leave to
amend its complaint, the judge in Hi Tech's federal court lawsuit against the flow control laws
reviewed the Board's decision in Hi Tech I and concluded that the Board had determined that Hi
Tech "is not a rail carrier." Stoller V.S., Exhibit D at 3. That order apparently caused DEP to
reconsider its position concerning the applicability of ICCTA preemption to the Hi Tech rail
transloading facility at Oak Island Yard -- which had not been an issue since the commencement
of transloading operations in September, 2001, and had never been raised by DEP as a concern
during the Board proceedings on Hi Tech I.> Without warning, on May 28, 2003, DEP served a
cease and desist order on Hi Tech with respect to the Oak Island Yard facility. Stoller V.S. at 6-7
and Exhibit E thereto.

In its cease and desist order, DEP concludes that Hi Tech has violated New Jersey
law by failing to obtain a construction or operating permit for its rail transloading facility or a
state "certificate of public convenience and necessity" to engage in the business of transloading
C&D debris from trucks into railcars at Oak Island Yard. DEP has ordered Hi Tech to "cease
and desist the operation of the illegal solid waste facility," and given Hi Tech 20 days to shut
down the Oak Island Yard rail transloading operations. Stoller V.S., Exhibit E at 3. At the end
of that period, DEP has made it clear that it will commence an enforcement action against Hi

Tech and Mr. Stoller. Stoller V.S. at 7.

See DEP Reply to Amended Petition for Declaratory Order, June 6, 2002, filed in Finance
Docket No. 34192, at 6-7 (arguing with respect to the application of ICCTA preemption to Hi
Tech that the Board did not have jurisdiction over "the activities of Hi Tech in arranging for
truckers to gather such debris from construction sites and to transport that debris to a truck-
rail transfer facility," over "the activities of the construction companies that generate such
construction/demolition debris," or over "the activities of the truckers that haul that debris
from construction sites," without mentioning or addressing rail transloading operations at the
Hi Tech facility in Oak Island Yard).



In response to the May 28, 2003 cease and desist order, Hi Tech has asked both
the Board and the federal court to prevent DEP from closing down the C&D debris rail
transloading facility at Oak Island Yard until the scope of the Board's exclusive jurisdiction and
ICCTA's preemptive reach with respect to the facility can be determined. Hi Tech is filing this
petition for declaratory order in order to obtain such a determination: that the Oak Island rail
transload facility and Hi-Tech's operation of that facility are within the exclusive jurisdiction of
the Board under 49 U.S.C. §10501(b), and that ICCTA has preempted New Jersey
environmental permitting requirements to the extent those requirements are otherwise applicable
to that transloading facility.

DISCUSSION

1. A Declaratory Order is Warranted

Under 5 U.S.C. § 554(e) and 49 U.S.C. § 721, the Board may issue a declaratory

order to terminate a controversy or remove uncertainty. See, e.g., North San Diego County

Transit Development Board -- Petition for Declaratory Order, Finance Docket No. 34111 (STB

served August 21, 2002) at 4 (declaratory order proceeding instituted and decided where "there is
controversy on the present record regarding the applicability of 49 U.S.C. 10501(b)."). Here,
DEP has issued a cease and desist order against an existing rail transloading facility that will take
effect on June 17, 2003. That order is predicated on a misconstruction of a prior Board decision,
and if allowed to go into effect would have severe adverse consequences on rail operations at
Oak Island Yard and on interstate rail transportation service provided through that facility. There
is certainly sufficient controversy and significance here to warrant issuance of a declaratory

order.



2. ICCTA Preemption Applies Here

Almost since the moment that ICCTA was enacted, decision-makers of all stripes
have recognized the expansive nature of the Board's jurisdiction and of state law preemption
under the new act. Indeed, one of the very first courts to address the subject explained that "it is
difficult to imagine a broader statement of Congress' intent to preempt state regulatory authority

over railroad operations." CSX Transp., Inc. v. Georgia Public Service Comm'n, 944 F. Supp.

1573, 1581 (N.D. Ga. 1996).

Under 49 U.S.C. § 10501(a)(1)(A), the Board has jurisdiction over "transportation
by rail carrier that is . . . by railroad . . . ." The definition of "railroad" includes "a switch, spur,
track, terminal, terminal facility, and a freight depot, yard, and ground, used or necessary for
transportation,” 49 U.S.C. § 10102(6)(C), while the definition of "transportation" includes:

(A) a locomotive, car, vehicle, vessel, warehouse, wharf, pier,

dock, yard, property, facility, instrumentality, or equipment of any

kind related to the movement of passengers or property, or both, by
rail, regardless of ownership or an agreement concerning use; and

(B) services related to that movement, including receipt, delivery,

elevation, transfer in transit, refrigeration, icing, ventilation,

storage, handling, and interchange of passenger and property . . . .

49 U.S.C. § 10102(9) (emphasis added).

As broadened by ICCTA, the Board now has exclusive jurisdiction over
"transportation by rail carriers" as well as over the "construction, acquisition, operation,
abandonment, or discontinuance of spur, industrial, team, switching, or side tracks, or facilities,
even if the tracks are located, or intended to be located, entirely in one State . . . " 49 U.S.C.
§ 10501(b)(1) and (2). ICCTA's express preemption clause provides that "[e]xcept as otherwise

provided in this part, the remedies provided under this part with respect to regulation of rail

transportation are exclusive and preempt the remedies provided under Federal or State law." 49
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U.S.C. § 10501(b). As numerous courts have held, the statutory preemption conferred by the
language of Section 10501(b) applies to the construction and operation of ancillary railroad
facilities covered by 49 U.S.C. § 10906, even though the Board lacks licensing authority over
such projects and therefore does not conduct its own environmental review. E.g., Flynn v.

Burlington N.S.F. Corp., 98 F. Supp. 2d 1186, 1189-1190 (E.D. Wash. 2000); Borough of

Riverdale -- Petition for Declaratory Order -- The New York, Susquehanna & Western Railway

Corporation, Finance Docket No. 33466 (STB served September 10, 1999) ("Riverdale I") at 5-9
(collecting cases). The rail transloading facility at issue here plainly falls into that category.’

In the face of the pervasive jurisdictional and preemptive reach of ICCTA, local
efforts such as that being undertaken by DEP to regulate rail facilities out of existence simply
cannot stand.  "State and local permitting and preclearance requirements (including
environmental requirements) have been found to be preempted because, by their nature, they
interfere with rail transportation by giving the state or local body the ability to deny the carrier

the right to construct facilities or conduct operations." Green Mountain Railroad Corporation --

Petition for Declaratory Order, Finance Docket No. 34052 (STB served May 28, 2002) at 4-5

(citing Auburn and Kent, WA -- Pet. for Declar. Order -- Stampede Pass Line, 2 S.T.B. 330

(1997), affd sub nom. City of Aubum v. STB, 154 F.3d 1025 (9" Cir. 1998), cert. denied, 527

U.S. 1022 (1999)). Far from being a construct of the Board or the courts, this outcome is directly

mandated by the statute itself: "[CJongressional intent to preempt a state or local permitting

* E.g., Joint Petition for Declaratory Order -- Boston and Maine Corporation and Town of
Ayer, MA, Finance Docket No. 33971 (STB served May 1, 2001) at 7 ("Indeed,
'[t]rackage . . . used in the loading, reloading, storage and switching of [rail] cars incidental to
the receipt of shipments by the carrier or their delivery to the consignee . . . is 'spur,
industrial, team, switching or side tracks" under section 10906." (citing Railway Labor
Executives Ass'n v. City of Galveston, 849 F.2d 145, 148 (5" Cir. 1988) (internal citation
omitted))).

11



process for prior approval of rail activities and facilities relating to interstate transportation by
rail is explicit in the plain language of section 10501(b) and the statutory framework surrounding
it." Aver at 8, n.24 (citing City of Auburn, 154 F.3d at 1030-1031).

This precedent has been specifically applied to rail transload facilities like the one
at Oak Island Yard operated by Hi Tech as D&H's licensee. The seminal Riverdale proceeding
involved a rail transloading facility used to heat and transfer materials from railroad tank cars to
trucks waiting adjacent to the yard track. Riverdale I at 2. The Board found that local zoning
ordinances, land use restrictions and permitting conditions that affected where, when and
whether such a facility could be operated were just "the type of interference that Congress sought
to avoid in enacting section 10501(b)" and were preempted. Riverdale I at 7. With respect to the
precise type of environmental permitting process that DEP seeks to impose on the Hi Tech rail
transload facility at Oak Island Yard, the Board explained that "to the extent that they set up legal
processes that could frustrate or defeat railroad operations, state or local laws that would impose
a local permitting or environmental process as a prerequisite to the railroad's maintenance, use, or
upgrading of its facilities are preempted because they would, of necessity, impinge upon the
federal regulation of interstate commerce." Riverdale I at 8.

Numerous other decisions directly addressing rail transload facilities are to the

same effect. See Green Mountain, supra (bulk cement transloading facility); Ayer, supra

(automobile loading facility); In re Vermont Ry., 769 A.2d 648 (Vt. 2000) (salt transfer facility);

Norfolk Southern Ry. Co. v. City of Austell, 1997 WL 1113647 (N.D. Ga. 1997) (intermodal

transfer facility).
None of this is news to DEP, which on February 21, 2003 sent a letter to

"Railroad Proposal Stakeholders" enclosing a draft proposal that would amend the very

-10-
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regulations that DEP now seeks to enforce against Hi Tech and the Oak Island Yard rail
transload facility to reflect the preemption of those regulations by ICCTA. See Exhibit A hereto,
February 21, 2003 letter at 1 ("In reviewing several recent cases involving the scope of the
preemption under the Act [i.e., ICCTA], the Department has concluded that its authority to
permit a facility owned by a rail carrier that is used for transferring shipments of solid waste to or
from rail may be preempted by this Act [ICCTA)."); Exhibit A hereto, Draft DEP Proposal at 4
("It has been determined that the Department's authority to permit a transfer facility owned by a
rail carrier and used for transferring shipments of solid waste to or from rail is preempted by the
ICC Termination Act."). DEP's own understanding of the preemptive effect of ICCTA confirms
that its environmental permitting requirements cannot be applied to rail transloading facilities
like that at Oak Island Yard operated by Hi Tech.
3. The Board Has Exclusive Jurisdiction Over Rail Facilities Integral

to the Provision of Interstate Rail Transportation Service Regardless
of Whether Such Facilities are Operated Directly by a Rail Carrier

The fact that the Qak Island Yard transload facility is operated by a non-carrier
(Hi Tech) as the licensee of a carrier (D&H), rather than by the carrier itself, is a distinction
without a difference. 49 U.S.C. § 10102(9) defines transportation to include a "yard, property
[or] facility . . . of any kind related to the movement of [property] by rail, regardless of

ownership or an agreement concerning use." (emphasis added). As this provision makes explicit,

the important criterion is the rail-related function served by a particular facility, not the

denomination of the entity that may own and/or operate it. Cf. Riverdale I at 9 (regardless of
ownership, test is whether facility is integrally related to provision of interstate rail service).
The Board has issued several declaratory orders construing the preemptive scope

of ICCTA with respect to rail-related actions of non-carriers. Fletcher Granite Company, LLC --

-11 -
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Petition for Declaratory Order, Finance Docket No. 34020 (STB served June 29, 2001) (return to

service of shipper-owned spur trackage); North San Diego County Transit Development Board --

Petition for Declaratory Order, Finance Docket No. 34111 (STB served August 21, 2002)

(finding that public transit authority which proposed to construct passing siding was a rail carrier,
but alternatively finding that passing siding would benefit freight carrier and that "[bJecause of
this benefit to BNSF's common carrier interstate rail freight operations, there is no doubt that we
have jurisdiction and that this case falls within section 10501(b)."). And, of course, the Board's
statement in Hi Tech I (at 4) that "[t]he only Hi Tech activity that might be considered integral to
the rail transportation of C&D debris would be the transfer of C&D debris from trucks to rail
cars at the CP transload facility itself' would have been entirely non-sensical if rail-related
activities of non-carriers were automatically excluded from ICCTA's preemptive reach.
Ironically, the ability of non-carriers to invoke ICCTA preemption in appropriate
circumstances is conclusively established in the federal court proceeding taking by far the most
unduly (in the eyes of many) restrictive view of the scope of ICCTA preemption. See Florida

East Coast Ry. Co. v. City of West Palm Beach, 110 F. Supp. 2d 1367 (S.D. Fla. 2000)

("FEC I), aff'd, 266 F.3d 1324 (11" Cir. 2001) ("FEC II"). FEC involved a third-party tenant on
railroad-owned property who was ultimately determined not to be operating a facility or
providing service "integrally related to the provision of interstate rail service." Along the way,
however, the District Court indicated that whether a carrier or a non-carrier was conducting the
operation at issue was irrelevant to the analysis:

FEC devotes significant space in its post-trial brief to arguing that

the 15" Street operations fall within the scope of the ICCTA's

preemption clause whether conducted by FEC or Rinker. The

Court agrees that the phrase "regardless of ownership or an

agreement concerning use" suggests that the distinction is
meaningless. 49 U.S.C. § 10102(9)(A). However, the Court need

-12-



not speak definitively on this point, having based its conclusion on
the nature of the operation, not who was at the helm.

FEC I, 110 F. Supp. 2d at 1378, n.4. On appeal, the Eleventh Circuit took a slightly different
approach, ultimately concluding that whether the operation was conducted by a carrier or a non-
carrier could be one factor that was considered in determining whether ICCTA preemption
applied. The court went on to stress, however, that:

In emphasizing that the scope of the preemption provision is

limited to the direct regulation of rail transportation, we do not

mean to suggest that only regulations applied against railroads are

preempted by the ICCTA. Certain local regulations applied

against a third-party may be so intertwined with the provision of

rail transportation services to the public so as to frustrate the

objectives of federal railroad regulation.
FEC], 266 F.3d at 1337, n.9.

As indicated above, in many ways the FEC decisions are inconsistent with the
vast majority of ICCTA preemption precedent in their overly-restrictive interpretation of 49
U.S.C. § 10501(b). Yet even under the stricter test adopted by FEC, it is clear that rail-related
operations of non-carriers can fall within the scope of ICCTA preemption when they are
integrally related to the provision of interstate rail transportation service. Here, the transloading
services performed by Hi Tech at Oak Island Yard are one of the most integral components of
interstate rail movements -- it is elementary that C&D debris cannot be transported by rail if it
cannot be loaded into rail cars. The court in FEC I recognized just these characteristics in
concluding that the third-party activities before it were not "integrally related to the provision of
interstate rail service":

In reach this conclusion, the Court relies in part on the narrative

direct testimony of the City's expert, [who] maintains that 15"

Street [yard] could continue to be used as a transportation facility

in the face of the City's regulations. According to [the expert], the
City has not prohibited FEC from delivering rail cars to the tracks

-13-
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at the 15" Street facility or Rinker [i.e., the third party] from

unloading the aggregate into trucks for movement to Rinker

customers or Rinker facilities. He describes such an arrangement

as "a traditional 'team track' situation" in which a "railroad delivers

cars to one of its tracks and the consignee unloads the commodity

from those cars into a vehicle to take the commodity to the

consignee's location."

FEC 1, 110 F. Supp. 2d at 1378-1379 (citations omitted). Hi Tech's transloading operations at
Oak Island Yard involve the loading rather than the unloading of rail cars, but otherwise are
substantially similar to the "traditional team track situation”" that the parties and court in FEC I
plainly considered within the scope of ICCTA -- regardless of whether the party involved is a rail
carrier.

There is no policy or regulatory rationale for any other result. As is explained in
the Verified Statement of D&H's Steven Lawrance ("Lawrance V.S8."),* D&H has entered into
third-party transloading arrangements similar to that with Hi Tech for numerous commodities at
numerous D&H facilities. Lawrance V.S. at 1-2. Presumably this is the case for other Class I
and Class II rail carriers throughout the nation as well. These arrangements become an integral
part of the rail transportation service provided by the railroad, and materially benefit both the
railroad and the shipping public. Lawrance V.S. at 1, 2. Forbidding the application of ICCTA
preemption to such rail-related activities conducted by third parties would significantly burden
such arrangements -- if not eliminate them altogether in some instances. Creating such a

distinction would be flatly inconsistent with the incontrovertible statutory goals of ICCTA to

both deregulate and strengthen the nation's railroad industry.

*  Mr. Lawrance's verified statement is attached to Hi Tech's petition for emergency order and

other relief filed concurrently herewith in this docket and in Finance Docket No. 34192, and
is incorporated herein by reference.
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The Board should enter a declaratory order confirming what the decision Hi

Tech I implied: that the Hi Tech rail transload facility at Oak Island Yard falls within the

exclusive jurisdiction of the Board, and that DEP's attempt to enforce environmental permitting
and licensing requirements against that facility is preempted under ICCTA.

WHEREFORE, Hi Tech Trans, LLC respectfully requests that the Board grant

this petition and enter a declaratory order as provided herein.

: -

JamésAd Fletcher

William C. Sippel

Thomas J. Litwiler
Fletcher & Sippel LLC
Two Prudential Plaza, Suite 3125
180 North Stetson Avenue
Chicago, Illinois 60601-6721
(312) 540-0500

ATTORNEYS FOR HI TECH TRANS, LLC

Dated: June 16, 2003
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. 'with mafiroad nperaﬁcns. Pusuagt io New Jeracy law, the New Jersey Department-of
Environmenta! Hroleption [Depa:lmem) vwsilly wgulatu oll tenofers sEeolid wasta
from ons mode of transportation § 1o Enothar, 2nd requires-all solid wasts tra.nsf&ﬁc:lit.!:cs
to bbtein ¢ pernit.end obtain spprovel from the Departnent pior to recelving, processing
or trapsfering solid wests. In reviewing several recent cuses involving the acope of the
preemption itndsr the Act, mtaepmm:hns coficluded thet ité itthority-to permit'a :
facility' owned by g rail amder thit is used for ersfem:-xg lhxpmqm of solid waste Lo or

_ﬁ’omndmybcpmemgmdbytmsm 5

’l‘hcﬂqvmm is qurrently dmftmg a rcculsxm:y p:opesalta address thts partml feé.eml
‘presmption: of regulaticn over raflrouds, and, al the’ same time, jiinplementing its esseqlial |
oversight responsibilities pertaining to'the variods environmental laws mnd- regula.ttons .
This proposal would provide an cx=mption to ﬂ:c permit reguirements.of thé

Department’s solid waste regulations (N.J.A.C. 7:26-1 et seq;) Bar rxil cacriers (as defined
5249 U,5.C.§10102) thet tremsfer solid weste 10 or-from rail cars. Tb.cDEPﬁrtmsnI is
further proposing to add en exemption o the regulations poverning the autharization. and'
,Operatwu of m.tarrnodzk cantainer faci}zur:s for raH camu's Thls proposal may du'ectly ‘

. i ' ' oo : EXHIBIT
) Nawkner banEqua}Oppoan.Wﬂ . . o ot
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cmen e

impact Your clients ii‘they s.lread.y are or are plmwng to' engxga m the transfer of
solid waste. . _ . .

- As part-of the rulemaking procuss, lhe De'_azrtment is holdlng ] stakeholder meatmg :
specifically for railroad entiliss opm.ngmthesmquancrsey 'I‘hismceﬁngwﬂl _
taks place ort Wednesday, March 12, 2093 Fom 10:00 aan. to 12:00 p.m. in the -
conference room krows es Prodence Hall, Thomes Edisop Collegs, on 101 W, State -
. Street In downtown Trenlon. Parking near this facility is limited 85 indicatod-on the. . -
enclosed directions, As m effested enfity, your inpat into this rulemeking is valuable and
we hiape Hist you will chooss to att=ad. Mbreover, this mesting will ofier ym e .
opporum_ytc provids comments onthzs pmpesal zh.mcﬁytn the Depe:tment’ -
'Aeopyofﬂ:erefwamedpmposdma&anhed&:yourrmewasamdmcumwﬂm
facility, Should younsed to revisw the Department’s owrent-solid wasts tranafer.

:mgﬂmmmadmoeoftbcmeyb:g.theymavﬂhbleonowmsmat
s.him lesconizstTm'iSImkofmymﬁ'ﬂ'

(605) 984-611 or 6880 to comimn your att=ndanse, T you &6 st able to stiend the
mesting and would ke tg subm!tcomm.en’canuthosﬂaahedpmpo&l, plessqa:ndyuur

wmm!wmnattheabovcaddmuwmnm_&.ml
' ’ Smcemly. h S
‘ J . .'- '.. . . o .
-Joth.Caxmerm L

. - Division ofSaHd&Hamdows Wa.stc : ‘
CMnheIIeDeBa.ssw/am!.

‘W0 encloéures-

. Braxk Coolick

ThomasShcnnm

 Targes Meriin, DAG:

Wolfgang Skecef -

. Anthony Fontana’

TR .
Chdei it
2 ]
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(VIRONMENTAL PROTECTION
(VIRONMENTAL REGULATION
VISTON OF SOLID AND HAzARDovs WASTE

154 Waste-Asthvitics at szl Vards

o!goaie'#!;memﬁimentx: . -NJAC 72621, 3.6, end
— . - N.JAC. T:26H-16 . -

wRale: NJA.C.726:2D

faorizdBy:© . © ' . Bradiey M. Campbell, Comiissioner,
- K :Depar;,:‘nént SfEﬂvirdnmgnml Prot.ecﬁon

thority: NISA 13181 of ser., 13:18:3, 13; 113-1

et 5., 13:1D-125-et seg., 13 155, 26:2C-1 g

otseq, 47-1A-] etseq,ss 10«23 11,and

s8; 10A—1 g : B
lender Reforence: - - . ,izoozg_:"u;u_z_' ' B
"Pb;c.‘kq:No: . L -
iposel Number: . . PRN2003- '
mbhchmmgoonnezmgthzspmposalvnﬂ b_c'heldo;n .

Dat:
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TmQOOam xﬁtﬂ;lpseofmu&:_ﬁ:h‘s ' T L

‘New Jersey Depanmnnt of Enviraamcntal Proteduon

. Pub&cf:LmngRoem
40.'_:EastStat=Sﬁ_'ut _
Trenton, New Jersey 08625 SR S e

bonlt written comements by (oo later thari 30 duys fter piiblication) to:

AﬁemmDEPDockctNumber . S L
OﬂﬁoeofLagelAf&ns o R
RO/Bex402 - < e o
: Tmtm.NwIerscyosszS-M-Uz e S '
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TheDspmment of Buwronmental Protzcaon (‘Depa.mmt)requemthat commentets _
hgveaccessﬁo word pmcessmg sofiwars subit comments on fhis pmposall’.otha C
.arbm:ntonpapez as well 4s on disk. The Department will uie the peper version fo ensure
:hcuploatﬂngwas accomphshad mccasfuﬂy, Submission af the disk js zot & reqmmmmt‘
Depadmmwlmptaummmtssnbmmdmvmtngpnmbﬂneudoﬁhewmmmt
: mbepmmpmmmmsoﬁwmw Word?ed'ccts.xarso andASCl'Lbutcan
v:rta.ndremwmmyotbm-fommsasw:n MaoImnshfmns.tuhwidnmbemed Any .

wwrwﬁomsheswm soﬂwarenotmatrbnnedabov-mnycomw%nc Canuzlﬂ 81(609) 2

-6880 to checkcompalibmty
Tact enhammm such as u.uderhms md bolds mofta not uamrertad cormtly

veen sofrwurs u’ooummts ‘Therefore, w’hensuggesnng tm:wxsxons. eommmrs should
wthetextasthsydesmtosee;tmthenﬂa e : :

QommentsunﬂnpmposslmmyshuNEbemsmdedehwmmm:smﬂwm
wnofﬂ:nnﬂehznwhmezpossiblamelmmauduphmnwcmmnmdﬁcmmtkz
ammx’smskoforgmngandmponmgmcmm Smnecmnmnmswﬂ[bcsoﬂzd'
f:omcallyﬂmfollawiagfomztshanldbeusadﬁoceanhm L

ﬁqz__:(ta.h)com: Cammani‘. text (_Cémpaﬁme).: _ :
aéaaspje_z_ K

2. l(a) COMMENT Thzcxmptto&ﬁwnsohdwmfacihtypm‘mngfwuaﬂcamuas
ned in 49 U.S.C, 510102 thai uats&ls cantammzed or non-conwnenmd aohd waste to- or
:z‘aﬂcamzssupponed(ABCCorpom) oo : '

Copies of t‘ms pmposal domn'nant can be dawnloed:d electromcaﬂy from the

ariment's web pagc at m,g gl,ggzdeggdshw

t.

@045
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¢ agency proposal follows: o
© Sgmmary
ThsElmtadS’eaﬁes Cengressmactedtheinturmc:ommme Cnmzmssmn 'I"armmauon
t of 1995 (Pube No. 104-88, 109 Stat. 803, codiﬁadﬁtlSUS €. §10101 arsaq)(the “Az't")
me&mtarcdu:efsdaralmgulmmofraﬂmads. ThcAztabohshsdtthmwdSm e
mnCammeComwmmmdmﬁcuadmuufmﬁmc;msm the UmtedStatca
:&ce'rzmxpoﬁauoaBomd("STB”),mmdapendemfedm agemywthjunsd:ctmnwnr
tanmﬂrcadmgulmmymmxs. ‘I'haA::tgrmtumsdis‘ﬂontotheﬂTB over&anaportahonby
ﬂaqtmunlybynﬂmad,orbymheadandwuswh:nthamﬂomﬁonumdw .
n.manmnol,mmgemmf, mmanmm:faraaonﬁnuouscuﬁag:orsthmm 49US,
0501(z). mmmmmmtafpmpmgmﬂndlwutngﬂmmmﬂmm
mmm°pm49usc §10501(b).butmugmmﬂm=mporm:olcstntemd
ﬂgmmmmmmesmuﬂp!aymanfomg&dammemdloedm\dmmﬂnmim
ugu!sﬂcns R - ; .
. A:.N.I.A.C 7:26, theNewImeyDepa:tmmofEnmnmmmlPromcuon(Dspamad‘)
uﬂymuim;:u mmmafwﬂdwmﬁommmdeofhanspomhmww md
siros all solid wests transfer :'am’liﬁsto obtzin & permit and cbiain approval from the - '
mmhmﬂgmwmfmgmhdm Ibhas‘bcendamined&m
Dapmﬁswmvmmnamhﬁuﬁhyomedbyamﬂmrmdmadﬁar '
sfen:ngshxpmcuts ofmhdwa&boruommﬁspz:empbdbytbalcc TmnananAct
'I'hzougbthemtmtpmposaLthaDuparmmhsmposmzmmdm:asuhhonsby '
Lng(a&NJAC 7:26+2.1(c) anx exemnption tothepemnreqtuamam ofits solid waste
tlations for reil carriacs (as defined &t 43 U.S.C. §wmz)ma:mmsuhdwm(uaeﬁnéd
"J.A.C, 726<14) 10 or Fronrrail cars (“rail eema:s"} TthﬂpartmsntIs ﬁ:.rﬂ:nrprapaﬂng to -
ad its mgulaﬁons byadd.mg(atNIAC 726-3 6}an :xsmpuanto&leregulmnm gavemmg
mﬂ:nnzauonemdope,raaon of intemodzl aonmmoz faollitics forrell carriers, The - .
a.rtmanm ﬁ.u'thm proposing to aménd its reuulanons by adding (st N.J.AC: 7:26H-1.6) an
r;p{:an to the requuement_'of ohtamu_tg,e. certificate of gubhc convenience and mnessyty for :

046
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caTriers engs.gad. mthcbumms of sohdwasmdlwosﬂ- These propesed sxcmptions are
snded to recogaize the JLLI‘lSdiCﬁD’ﬂ of the STB cver rail construction, pernunmg and
sations. Thess exeraptions are spplicable onlytorai] ce:rnars mdwﬂlnntapplyto sohd
mhaulzxs thattranspoﬁcontdnzﬂzzdo:non-conwimruc& sulid wamtcmﬂ oarriery win
ak, barge or ather non-rail medes. These hzulmshaﬂmmnmbjecttonﬂapphueblc sohd
:benbgulamom.m:hmagbthHmtwdmngxmonanddmdsohdmwﬂmvconml :
wisions. . : .
) TheDepmamLsﬁ:rﬂ:srpmpcsmgtoaddanswnﬂ- NJAC, 7:26-2D, to eosure -
ﬁnhﬂiaebyﬂ:memﬂ namsrswithﬂmvmous mmmmdmnesthata;emtmdedtc
uctt'nahmlth mdsefetyofNewJemeyzamdants and prsven: deg-adauan af the' smte'snn-'
} water FESOTITES. Ductosigmﬂeauspubhnbsdﬁx,sa.ﬂety s.nd:nvmonmenm}canccmsﬂxat -
stbeaddrsssedvnththe ope:aﬁonofaohdwusta trmsfasﬁmﬂdesﬁstﬁnﬂmthlnﬂ:euaw
notwiths&ndmgtbepmposedsmptwm,lbancpartmmtwmm tnreqmmfhstmb
mhasopem:eé’oyml csnimbegzbjecttoﬂmsoﬂdwmﬁamyopmtng recnrdbeping
lrcpomng fequiremerits ﬂm: are 5pp1wab1c o nun-exempttramfer stations, 'meexempuon
!bumuhpuwdmtb.atammpwdsoﬁémte m&wm&mmmﬂcomptym .
muswmonmmtalatunduﬂsmaludmg.bmmthmwdm.ﬂwmqmmmmﬂmﬂl sohdmsm
mmmmmmofmmammmmmmm
fiewater conirols bo protest humeh health, sefoty and the civironment. R
Thqu’ﬂimnfm ﬂacnght,howevar.bmke these mccmpuons Fthe STB ars
fewing court, dete:mmasthatsoﬁdwtemiﬂtydeﬂgnmdpemtnngmqummam azenm
arnp‘:adbyﬂ us.c §10501(b}ar1fan aempted m’lcmdoes natcomplymththe
alicablc sohd wasts regulatwnsordistuct flow w:um} pmmons. . :

N,

By clarifying the acopc of the Departmen: 5 regulat:on ofrml amars m;ga.g-dm ‘the
fer of solid waste'to or from rail cars, the regula.tud eammumtywxﬂ be better gbléto
ierstand it regulaf.ory obhgahons In addition, the p:oposad cxcmption &om the Dapa:tm:m‘
id wasts mgulauons for raﬂ oamzrs cnnaged in ﬂ:s tmmi‘eraf soljd waste to ot from rail cars o e P
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y om.w incaptives for such antmcs to begm ar expand handling of sohd wasta, thmby
utnggr:a‘wrcompanuonmmamdustry Ca

Es.o.ng.raic_hsr_wm

Depa.mnmt expent: gn overall pcsiﬂve economic mpactto the regulmd commumty. '

iﬁzeyubhobymanphngnﬁmdmangagedmthetansﬁ:tnfsohdwsmmorﬁamwl

smhavmgnobmnapamli&cmﬂ:chpmampﬁorbmmmmgmnsmcﬁon or.
muun_ofasohdmsteﬁaﬂny Gma&rccmpeuuonmtbesohdmindmmy {e2d 1o

lunedwastadmposalramsfor&wpubhc:f'sucbactmhesmexmpmdﬁ:omugncpmmv o o
id wasts regulations. - Addinomﬂyrailmmmthnmgagemaudaamvzuasmﬂexpenma-

it sevings bybehgecempt&omprepanng and submitting facﬂnyapphuﬂam forth:
parmns:nt’s approval mdpaymg the assosmmd !’eerr .

' Enviro umehtalm Rot

Bmewast.baudladbyexmpmd camm wﬂlmmahmﬂnngedmancardmemﬂ:lhc '

mmnalraquiremunfs remuzud‘ﬁut pemmteé soh& Wnstzﬁ'ansfet.fscﬂines mv:;onmemal
pactahmldbem:mmaL S . ) N )

cinlSj:m grds: al

Exmnve Order 27 (1994) an&NJ.S.A. 53: 14B-1 2 5eg, (P.L. 1995 s. 65), regiire sm:
miica whm'lz adopt, readopt ot amend’ sme regtﬂahansthatmedanyr-edcral stenderds or
mrezngntstc inciuds § in the rul:mskmgdocumaut aFadnﬂS'mndm'ds Am.lysxs . The purposé
h:smlnmahngxs wammdtbzbepartmm:spmm.gmgﬂanmtocxcmptmdcamm '
ating unda-the Junsdzctzon of the STB that transter solid weste to or from ail- caTs from
id Waste pummmg :egulnuom. The proposed am.ndmm't udll aot exered pny Fed:m]
mds.rﬂ or reqmrm:n: bemuse it creates-en exemption ﬁ'om Stat: regulmon. Thmfm,
aparison with Federal standards i reqmred ' : : e

do4s

25



08/13/03 15:57 FAX

DRAFI -
qus. : s.'ct. - ‘ '

- The propcsed exempﬁon shnuld hsve a positive xmpact on the creation of jobs in New -
ey, TheDﬂpBIiman’ﬂexpeDfs refl carrier facilites hanfiling the t:a.nsfa'ofsaﬁd wastcto or

u;gﬂaazstoopano:sxpandopmuans gs ‘a result of the exemptmn. whzchshoﬂdmﬂt{n ‘

h&zngofwwemployses Tb.enumberofemployeshn-edwﬂldependon th:scopenf
rahonlstsunhﬁnmuos '
vrimll_. e Ijdlust Im act

I‘hebcpam-nmbehavu ﬂ:eyropasalbo mptrﬂea;da:smz,ﬁmngmhdwmto or -
nmﬂcam&omsohdwasmmgulmonmnhmmu@actmﬂmagnmnmmlmdum :
auseﬂmndusuyaa & whole s.‘n:.ps agncultu:e.lfproaunfs, notweste, byml :

s_éateuie'ui ,

Lt sbéordanos with the New Jorsey Flexibility Act, N.1.8.A. 52:14B-16 s poqt. the,
»artmert hes da‘lermmed fhnt'thc proposed acamgupn wﬂinotmposeraporﬁ.ng, record

phgmohmpbmqmmmmmmﬂbmasbm&spopcu&mmdm'

mp‘rs ell busincsses whzz:hmet s apphoable =mmphm fequirements, inc.ludmg amall

inasss.ﬁnm&:esohdwastapammngngﬂanans Nonewraqrmemchtsmbemgaddad. '

s;ngn-t act Statema

Fxbcuﬁw Orde:No 4. (2002)reqmms State &gencm wb.mh aéopt, amend orrepealany o .
» adopted purs'uanrw Seeﬂon 4(8) of the Adm:mgmw Procaduze Act (N J‘ .S.A. 52 14B-4(a)) :

lzstn'ﬁsfbg m:pa;t of the proposcd ndls on ths. aohwvcm..nt of smert ‘growth a::d

J]emsaﬁaﬁon of the New Jersey Stats Develapmcm andRede've‘lapment Plan (Sta.t: Plan). The " ~

pmanthassvaluated ﬂus rulemighing to dctcrmlnz then.atureand axtent of the proposed
&éndmexits’ and new rule’s unpsct on smart growth and thqm;.pIcu;gntaﬂoq of tha State Plan, -

ido4g

Y
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canse thess amendments aad new ruls do not invalve land use policies or infrastructre
velopment, they are not expeoted to have eny.impact on fhe achievement of smaxn g.m'wrth;cr
jmplemtentation of the Smts Plan. < R S . e

.F;B'qé#dftﬁépmpusad.msﬁdmenﬁféﬂoﬁn ' - | o B

..~ 'CHAPTER2
SOLID WASTE REGULATIONS.

ﬁ-ZISaopeanda.pphaabﬂtty T ‘ |
(s)MsubathtumdNJAC 726-2A[and],za,_z.§,p_.g shalluonsbm!.e ﬂ:r.emls : Ly

1wguhnowof$ebepamwscmhgthn&=pmdcfnonhamdousmhdmmmlss ) P
niﬁcaﬂyuxeuzptedbyNJ.A.C 7.26-‘11 17 ort8 " - . o - -
B Cocimge) . . - L A A

. . cw' P o .

P
) -
- T
>
i >
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CERTIFICATE OF SERVICE

I hereby certify that on this 16™ day of June, 2003, a copy of the foregoing
Petition of Hi Tech Trans, LLC for Declaratory Order was served by overnight delivery
upon:

Edward D. Greenberg, Esq.

Galland, Kharasch, Greenberg, Fellman & Swirsky, P.C.
Canal Square

1054 Thirty-First Street, N.-W.

Washington, DC 20007-4492

and by first class mail, postage prepaid, upon:

Benjamin Clarke, Esq.

DeCotiis, Fitzpatrick, Cole & Wisler, LLP
Glenpointe Centre West

500 Frank W. Burr Boulevard

Teaneck, NJ 07666

Jonathan M. Broder, Esq.

Vice President and General Counsel
Consolidated Rail Corporation

2001 Market Street, 16" Floor
Philadelphia, PA 19130

Paul Samuel Smith, Esq.

Senior Trial Attorney

United States Department of Transportation
400 Seventh Avenue, S.W.

Washington, DC 20590

Carolyn V. Wolski, Esq.
Leonard, Street & Deinard, P.A.
150 South Fifth Street

Suite 2300

Minneapolis, MN 55402

"~ THomas J. Litwiler
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