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TONGUE RIVER RAILROAD CO.--CONSTRUCTION
AND OPERATION--WESTERN ALIGNMENT

REPLY TO PETITION FOR SUBSTITUTION OF PARTIES

Protestants, United Transportation Union-General Committee

/

. 1 . . .
of Adjustment (UTU/GO-386),~ and United Transportation Union-

2/

Montana State Legislative Board (UTU-MT),~’ jointly submit this

reply to the joint petition by Tongue River Railroad Company
(TRRC) and Tongue River Railroad Company, Inc. (TRRC Inc.), filed
May 1, 2003, that TRRC Inc. be substituted for TRRC, as applicant
in this proceeding. TRRC is a partnership, whereas TRRC Inc. is a
corporation, according to the TRRC/TRRC Inc. petition.;/
The TRRC/TRRC Inc. petition is filed pursuant to 49 CFR §

4
l,—/

1117. and makes reference to language employed by the Board in

1/ John D. Fitzgerald, General Chairman, with offices at 400 E.
Evergreen Blvd., Vancouver, WA 98660.

2/ Francis G. Marceau, Director, with offices at 98 Sussex Drive,
Kalispell, MT 59901.

3/ However, all of the TRRC Inc. stock is held by TRR Limited
Partnership. (TRRC Supp. Evid., 5/1/03, Gustafson, 2).

4/ §1117.1 of the Board's Rules of Practice is an extraordinary
procedure, where " (a) party seeking relief not provided for in any
other rule may file a petition for such relief."
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Finance Docket No. 33644, TRRC Acquisition,5/
and an unopposed

substitution in Finance Docket No. 34110, Montreal, Maine &

Atlantic Railway, LLC--Acquisition and Operation Exemption--Bangor
& Aroostook Railrocad Company, Canadian American Railroad Company,
The Northern Vermont Railroad Company, Inc., Newport & Richford

Railroad Company, and Van Buren Bridge Company (not printed)
(served Dec. 18, 2002) (MMA) .

The Board should deny the petition for substitution. TRRC and
TRRC, Inc. should amend the application, and provide full
corporate, ownership and identity information for TRRC, Inc. 49
CFR 1150.3(d)-(i).

1. The reliance of TRRC/TRRC, Inc. upon language in TRRC

Inc.Acquisition is misplaced. The Board merely stated that the
form of ownership from partnership to corporation had nothing to
do with any issue decided by the ICC, or by the STB in the pending

Western Alignment case. In MMA, the Board simply stated that the

change in corporate form would not change the substance of the
information provided pursuant to the Board's regulatiomns.

2. The prior proceedings involving the railroad project
inquired into the nature of applicant TRRC. Attached hereto as
Appendix 1 are pp. 2-7 of the Administrative Law Judge (ALJ)
initial decision, concerning TRRC's structure, in Finance Docket
No. 30186 & Sub-No. 1, Tongue River Railroad Companv--Rail Con-

struction and Operation--In Custer, Powder River, and Rosebud

5/ Tongue River Railroad Company, Inc.--Acquisition and Operation

Exemption--Tongue River Railroad Company at 5 (not printed) (served
Nov. 13, 1998). The exemption earlier was noticed at 63 Fed. Reg.

54186 (Oct. 8, 1998).




Counties, MT (served September 4, 1985) (Miles City/Ashland). The
ICC's final decision served May 9, 1986 in Miles City/Ashland,
reproduced several of the ALJ's corporate charts.

3. The joint TRRC/TRRC Inc. petition for substitution
does not indicate, and does not fully describe, the changes made
for the ownership and structure of TRRC, Inc., from those found by
the ICC to govern TRRC. Miles City/Ashland, supra. There are a
number of new entities mentioned in the TRRC Supplemental
Evidence, filed May 1, 2003, e.g. Gustafson, 2-3, but the real
interests are not set forth. Full corporate disclosure should be
forthcoming. 49 CFR 1150.3.

The petition for substitution of parties should be denied in
the absence of full disclosure as required by the Board's rules
for a new application, and by prior precedent in these line
construction proceedings.

Respectfully submitted,

GORDON P. MaCDOUGm

1025 Connecticut Ave., N.W.
Washington DC 20036

Attorney for United Transportation
Union, General Committee of Adjust-
ment _on The Burlington Northern and
Santa Fe Railway Company, and

May 15, 2003 Montana State l.egislative Board.

Certificate of Sexvice

I hereby certify I have served a copy of the foregoing upon

all parties of record by first class mail postage-prepaid.

Washington DC Gordon P. MacDouggll
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purpose of sestion 2(o. in (tas decision in this
proceeding.

Section 2(¢) providea in pertinen: part that:

No company or ocorporation operating a oommon-
carrier rallroad shall de g:ven or hold a permit
or lease under the provisisna of [the Mineral
lands Leasing Act) * ® ¢ 7o~ any coal deposits
excepted for its own ume for railroad purposes
.88,

Protestants believe that TRRC will coxbine coa) leesing and coal
transportation. They wuassert thac <Ixo of TRRC's affiliated
corporations, Thermsl Energy, Inc., and Wesco Rescurces, fnc., each
owr. a {ederal coal lease and are affiliated with TRRC. Purther, they
state that Wesco will operate TRRC ard that the resulting dual coal
ownership and transportation is uniawf:l under 3ection 2(c).

Protestants also contend that ttere *s no public need for the
proposed rail line and that 1mpertant ritigating mesasures are required
prior to any rell construction and operaztion.

Pursuant to the Commission ordar aerved November 15, 1984, the
applications were reset for hearing. Oral hearing was held before me
on January 16-23, 1985, at Miles City. Opening and reply briefs were
riled. Additionally, a T[inal ZEnvironmental laopact Statement,
including recommended mitigative measurss was sarved.

STATEMENT OP THE PACTS

The applicant In this proceeding seeks authority to construct an
eighty=-nine mile ocommon carrier rallrosd from points near Ashlané, MT
to a1 point near Mlles City, MT. The proposed railroad is to sarve
future cosl mines in the Ashlana arsa and will connect with the
Burlington Northern rail line at Miles City for shipments of coal to
points east and weet. The rallrocad generally will follcw the valley
of the Tongue River orossing private, state, and Pederal lands between
the termini points. The intervenors Northern Plains Resource Council,
Tongue ' River Agriculture Proteotion Acsoctation, Rosebud Protective
Asaociation, and Powder River Protec:ive Associstion (collectively
"NPHC") have members whose proper.v will be directly affected by the
proposed railroad.

The applicant also seeks authori:y to issue approximately 175
million dollars of securities for conatruction financing. The TRRC is
a limited partnership. Tha general partners are D. 3. Cartaga
Corporation, Transportaticn Proper-ies, and Otter Creek
Transportsetion. The limited partner ig Tongue River Holdings.

The financial plan conalsts primar:iy cf the issuance of three
series of short-term construction notes .o be replacsd by three sertes
of long-term notes 1ssued at the conciusion of coastruction. Each
series of notes will bes the obligationc o each general partner and
v1ll reflect, approximately, the proporticnal irtereats of the general
partners' interest in the Tongu=s PR Ratlroad Company. Por
instance, TRRC general partner D. S. ¢ ge will be liable for 42.5%
of both the short-term and lcng-tert nc ; Transportation Properties
will de liable for approximately 42.5%1 ¢ the short-tern and long-term
notes; and Otter Creex Tranaportacicn Coupeny will bdbe lisble for 15%
of the short-term and 1long-term notea. These Cilgures correspond
closely to the proportionate ownarshlp »>f tha TRRC Yy the seneral
pariners. Purtrer, under the propos=¢ ’:nanclal plen the obligations
of D. S. Cartage will Dbe guarsnteed by !ty perent rompany, Jtamond
$hanmrocr Corporation, and the obligation: aof Transportaticn Propercies
will De guaranteed by the parent corpcrsiisn of cne of lia gereral
partners, the washington Energy Company. 7Thw obligazions nf the Ohter
Creek Transportation Company »1li be gua teed Dy its purent E. I. du
Pornt de Nemours and Company. In this strict ftinenclal sense, looking
through the maze ol corporate struciursn~ subsecue y desncribed, the
controlling partners are three large rcr,,rutlons or sh!lppers, ecach an
indepencdent (orce in {ts own right. ™ are, ui wouwded, Waohington
Energy, Diamond Shamrock, and Du Pcnt, "e guarantors 3 the proposed
financing.
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The basis for these applisationa (s the intended development of
low-aulphur cosl reserves loc3ited in the Tongue River Valley 1in
south-~eastern MNontana. Theec reserves are said by applicant to
contain several (up to .10) billion tons of mineadle coal, and are
owned by various public-and private interests, including the Pederal
government and the State of Montana. Ohe Pederal coal leass has bdeen
granted in the TRRO's ‘proposed service arsa and another 1s pending.
One private coal aining venture, the Montco project, recently received
a permit to mine coal from the Montana Department of State Lands. A
transportation syatea to serve these privats and public coal reserves
18 non-existent. There 1a no rail service to the area and the use of
the presant rosd network $o haul coal by truck 1s not feasible. Mine-
mouth. generation of coal, or the movement of coal by slurry line also
are not viable alternatives to haulage by rail. :

The TRRC initially was forn:ed in March 1980 and organized in 1its
present form as a limited partnership under the laws of Montana on
June 19, 1981. The decision to organize the TRRC was prompted by a
desire to secure transportation service to the coesl reserves located
in the Tongue River Valley. The local initiative for this project was
undertaken by Wesco Resources, Inc. ("Wesoo®"), a Montana corporation
holding economic interests in iome of the pertinent PFederal coal
land. Although an initial affort was mede to interest the Burlington
Northern Railrocaa to partioipate in the project, BN deslined to do so
in the absence of a flrm contraact betwees: c¢oal reserve holders and a
utliiity. The proposed forwation of g raiiroad, the TRRC, thus arose.

As noted, the Tongueé River railroad would extend 89 miles down
the Tongue River Valley, linking Miles City om the north with two
southern origin points one 2t .tl'¢ Montco mine site and the other at
Otter Creek holdings. The rail line wauld be constructed of 132 1b.
continuous welded rail and would be placed on & prepared grade
occupying a right-of-vay gveraging 200 ft. There would be six astidings
conatructed on the proposgd rail iine: one at Miles City, four along
specific points of the rail line, and one at the proposed Montco Mine
site. The TRRC pruposes two options for facilities at the north end
of the line to support the railroad. One option would be to renovate
the abandoned Milwaukee rgil yardz at Miles City. The other would be
to construct new rail yards at a site ourrently owned by the Montana
Department of Pish, Wildlife, and Parks, commonly known as Branum
Lake. Either would result in a connection with the BN at Miles City.
The TRRC also proposes to construct a maintenance facility in the town
of Ashland near the southern terminal points which would consist of a
signals and communication shop and maintenance-of-way facility.

The TRRC also proposes two options for traversal of the Ashland
area. One east and the other west. The Otter Creek extension align-
ment would remain he same under either of the Ashland optiocns.

The route chosen by applicant extending north along the natural
corridor of the Tongue River Valley from the Montco and Otter Creek
areas via Ashland to Miles City ts superior to all other possible
routes. Negative featurss of salternative routes consist of steep
grades which would result in greater construction and operating
costs. Moreover, the alignment to Miles City provides a shorter
overall haul to the primary markets for Tongue River Valley coal in
the upper midwest.

The operstionsl design of the rallroad envisions the use of two
3,000-hp locomotives and 100-110 unit traina, which appears ressonable
given the northbound downhill corridor of the Tongue River Valley and
the resulting favorable gradea under load.

ORGANIZATIONAL STRUCTURE QP APPLICANT

The Tongue River Railroad Company is a so-called limited pertner-
ship comprised as prsviously stated of Transportation Properties, of
Billings, MT, D. S. Cartage Corporation, of Lexington, XY, Otter Creek
Transportation Company, of Pittsburgh, PA (the general partners), and
Tongue River Holdings, Inc., a Montana Corporation (the 1limited

fag:ner). The Tongue River Railroad Conpanii was formed on June 19,
981, under the provialons of the ¥ontane Unlform Limited Partnerahlp
Act.
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Transportation Propertfes 18 in partnership composed of WesRafl
Limited, a limited partnership, and ThermRail, Inc., a corporaticn.
ThermRail, Inc. 18 a wholly-owned subsidiary of the Washington Znergy
Company, which also owns Thermal Ener.y, Inc., a corporation. The
WesRail Limited partnership general psctner 1s Wesco Transportation,
Inc., a corporation, which is a wholly-owned subsidiary of Wesco
Resources, Inc.; the limited partner of WesReil Limited 1s Bellford &
Company. Wesco Resources and Bellford % Company are also partners in
the limited partnership of Wesbel, Lt¢. which together with Thermal
Energy, Inc., comprise the partnership of ThermWest, which In turn is
the dominant partner in Cook Mountain tartnerzhip. The other pariner
to the Cook Mountain Yartnership 1is Tcngue River Resources, Inc., &
wholly-owned subsidiary of the Diamon¢ Shamrock Coal Company. There
are plans to equalise the partnership share of the latter in Cook
Mountain with the share of ThermWest or Tharmal Energy.

Thermal Energy, Inc., holés a Jederal coal. lease (M-54T1%)
pursuant to a successful bid 1in April 1982. Purthermore, Wesco
Resources, Inc., also submitted a successful April 1982 bid on =
Pederal coel lease which haz not yet been iasued, apparently because
corresponding surface rights heve not been obtained by Wesco. The
Thermal Energy Federal coal lease and thes Wesco Resources pending coal
lease are contiguous traots near Ashland 1in the "Cook Mountain® area
and could bes developed Jjointly. The Zook Mountain Partnership, in
which Thermal Energy, Inc., presently has dominant control, has
acquired surface rights overlying ths Federal coal whioh Thermal
Energy has acquired by Pederal coal lesse. The Tongue River Rallroad
Company will act as the means of transparting the coal, including the
Pederal coal, from the Cook Mountain devaslopment. Thermal Energy
additionally” is a partner in the proposed Montoo Mine 1in Rosebud
County. The coal reserves within <¢the Montco project area are
privately owned and, as mentioned, are :0 be directly served by TRRC.

D. 8. Cartage Corporation {s a lontana corporation and {s a
wholly-~owned sudsidiary of the Diamond Shamroek Coal Compeny. Diamonad
Shanrock has surface and coal interests in the Tongue River Valley
region and is a partner with Therms. Energy 1in the Montco Mine
venture. None of the Diamond Shamrock enterprises have a Federal coal
lease. An affiliate of Dlamond Shamrock, Tongue River Resources,
rholds a minority partnershlp intercst in the Cook Mountain
Partnership, which owns aurface rights.

Otter Creek Transportation Company 18 a wholly-owned subsidiary
of Consocl Transportation Compeny, which 18 a subsidlary of
Consolidation Coal Sales Company, whoze parent company 1s Conoco,
Ina. Consolidation Coal Company, an afriliated company, has private
surfe. e and coal interests in a portion of Fowder River County that
would be served by the proposed rail line. It also has a Pederal coal
lease in Bighorn County, MT, but THRC could not serve this Pederal
coal lease area.

Each of the partners of TRRC has invested in the carrier in order
to create a transportation system in the= Tongue River area eand fer
investment purposes. The jartnership agreement, signed June 19, 1981,
provides for the overall monagement and conduct of the partnership
through a management oosmittee. Thus, the day-to-day operating
menagement of the TRRC will have a savbordinate role and will not
exercise management control.

The respective ownership intersests =/ the general partiners ere:

Transportation Pi‘oportie: - Washington Energy 42.075¢%
D. S. Cartage Corporatinn - Diamond Shamrock 42.075%
Otter Creek Transportation Company - Du Pant 14.85C2

The limited partner (Tongue River Hecidings, Inc.) int2rest is
1.000%.

Charts I, II and III following ati:mapt to deplict the connection
between the various partnershipt created =y appillcant's owners.

-0 -
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CHART III

SOURCES, INC., OWNERSHIP

Mike Gustafson Robert Hanley The Bxploratica,
President of owns 19 percent Inc., a subdbsidiary of
Wesco Resources of oompany . of Wesbington ERnergy,
Company owns Inc., ~wns 20 percent: -
57 percent of . of company

company ’

Bellford
& Company
owns 20
percent of
company

Gustafson, Hanley and Bellford & Company ulso have royalty interests in the

Montco mine. :

07
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