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JOHN D. HEFFNER, PLLC
1920 N St.. NW.

SUITE 800
‘WaASHINGTON, D.C. 20036
202) 263-4180
Fax (202) 296-3939
1. heffner @ verizon.net

07775

May 8, 2003

BY FAX AND MAIL

Hon. Vernon A. Williams P-a"wford
Surface Transportation Board Public Ree
1925 K Street, N.W.

Washington, D.C. 20423

RE: Docket No. AB-596, New York City Economic Development
Corporation — Adverse Abandonment - New York Cro arbor
Rallroad, Inc.

Dear Secretary Williams:

I am writing on behalf of the New York Cross Harbor Railrocad
(*NYCH"} in connection with a letter reply filed by the New York
City Economic Development Corporation (“NYCEDC”) in the above-
capliovuned proceeding. NYCH submits this letter to correct a
statement made by NYCEDC’s counsel and requests that the Board
waive ita unaunal prohihition against filing a reply to a reply' in
order to accept this letter.

At page 4 of Mr. Spitulnik’s letter, he suggests that the
Board has no jurisdiction over the 65 Street float bridges
beccouoe the City “ie not a rail carrier providing transportation
subject to the jurisdiction of the Board under this part” and
because “no party has yet secured the right to use them.”

I am enclosing for the Board’'s reference a copy of the
Interstate Commerce Commission’s July 15, 1983, decision
authorizing NYCH to conduct a rail and marine gervice in the
Borough of Brooklyn, NY and between Brooklyn, NY and Greenville
Yard in Jersey City, NJ. The properties subject to that decision
include “tracks, locomotives, a tug, floats, floatbriges

! See, 49 CFR 1104.13(c).
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[emphasis supplied] and shop, work and office equipment. NYCH
will also lease 4 carfloats to NYCH. NYCH has arranged to lease
(1)... (2) New York City’s Brooklyn Army Terminal, Bush Terminal,
and 65" Street (when completed) [emphasis supplied].” NYCEDC’s
counsel is obviously aware of that declsion inasmuch as he cited
it in his Memorandum supporting the abandonment application at
page 4.

As NYCEDC’s counsel is also aware the term “railroad” is
defined in the ICC Termination Act to include a “bridge, car
float, lighter, ferry, and intermodal equipment used by or in
conneccion with a raillrocad.” 49 U.S.C. 10102(6)Aa). Furthermorc,
the Board has held on occasions almost too numerous to cite that
when a railroad obtains authority to operate over track and other
railroad facilities owned by another party, that party has a
residual common carrier obligation as to that property. See, FD
No. 31536, Jackson County Port Authority - Construction ExemplLion
- Pascagoula, MS (gerved Aug. 21, 19%0). Thus the subject float
bridges became a railroad asubject to the ICC’'s [and now the
STB's] jurisdiction in 1983, if not before, and the NYCEDC is a
rail carrier subject to the Board’s jurisdiction.

The subject float bridges replaced deteriorated facilities
built and operated long ago by Lhe New York Connecting Railway,
an affilijate of the New Haven and Pennsylvania Railroads. They
wera subsequently conveyad to Conrail under the Fipal Svstem Plan
of the U.S. Railway Association? and were, to the best of NYCH's
recollection, eventually acquired by the State of New York
through an offer of financial assistance proceeding in the 1980's
when Conrail sought to abandon them. While the State paid to
rebuild these facilitica, they have never been abandoned.

Accordingly, the subject floatbridges are subject to the
Board’'s jurisdiction for the purpose of entertaining a request to
set terms and conditions for their use.

Please date stamp and return one copy of this letter for my
records.

Sincerely yours,

Enclosures

cc: All parties (by fax)

See, Final System Plan at 245-6, copy attached.
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This portion of the Harlem Line, formerly part of
the New York Centra]l RR, extends from A {llerton
(Milepost 94.8) to Ghent, ¥.¥. (Milepost 126.8), a dis-
tance of 31.6 miles. in Dutchess and Columbis. Connties,
N.Y. A northerly continnation of this line extends from
Ghent to Chatham, where it connects with the Boston-
Albany Line, PC. A southerly continuation extends
from Millerton to Mott Haven Junction (see Line Nos.
66c, 66b, 662 and 686). .

Troffic and Operating Information
Stationg (with their 1973 carloads) served by this line:

Copake Falls...-. 16
HiNSAR)e me e cam e o cmmmm e ——————— 31
Philment oo o - ——— 28

Total catloads generated by the Uine occamecanaaae K]

Avergee carloads per week, 1.4
Average catloads per mile 24
Average carloads per train.. - 3.0
1973 operating information :
Number of round trips per vear. 25
Tstimated time per round trip (hours) ______________ 12.0
Locomotive horscpower 1. 760
Train crew size. 3

Public Comments on Preliminary System Plan

According to the Columbia County Pomona Grange,
this segment serves a high-impact agricultural area with
550 commercial farms. They are operated on 125,000
acres with the annual gross income of $30 million.

Consolidsted Edison Corp. reported that this seg-
ment is necessary for shipment of overdimensional
electric equipment. It noted that reduced maintenance
on this line has slready made it inaccessible to the com-
pany’s shipments.

The Harlem Valley Transportation Association in-
troduced nuinerous letters from area private schools and
environmental organizations which favored resumption
of passanger service from Pittsfield, Mass. to New York
City over this line.

Doneld Walsh reported that the following companies
use rail sevvice at Millerton : Suburban Propane, Wayne
Feeds, Bloch’s Furniture, Inc., and Samuel Deuvll Lum-
ber Co.

Information for Line-Transfer Decision

Revenue received by PC -
Average revenue per carload..cmaacaeacaan

925, 639

Varlable (avoidabla)
service:
Cost incurred on the branch line__._____.
Cost of upgrading bhranch line to FRA
Class I: (1/10 of total upgradiog enst) -
Cost incurred berond the branch line__ 21,488

cost of contlnued

Total varlable (2voldable) cost__ - ______

Net contrihution {Inss): tntal_______________ (238, 271)
Average perearload . _____.__.__ (3,170)

PAGE 04
NEW YORK
68

This line would require upgrading to meet the re-
quirements of the Federal Railroad Administration's
minimum safety standards (Class I track, which has a
maximum safe operating speed of 10 m.p.h.). Pased
on available information, this upgrading would include
the replacement of a total of 7,426 crossties (an average
of 235 crossties per mile).

RSPO testimony pointed out the necessity to keep
this line ag a clearance ronte. A connection will be built
at Brewster which would be less expensive than re-
building and operating this line.

Service to this line generated a loss of $233.27) in
1973. Recovery of this loss would require approximately
a thirty-fourfold increase in trafic or an 835-percent
rate increase.

Dispesition

This portion of the Harlom Line ic nof designated
for transfer to Consolidated Rail Corp. and is available
for subsidy pursusnt to section 304 of the Act. Public
officials have recommended that certain rail rights-of-
way be used for other public purposes if rail service is
diacontinued. For line-specific recommendationa, oce
section C of this appendix.

PORTION OF THE BAY RIDGE SECONDARY
TRACK

USRA Line No. 68

Penn Central

South Brooklyn Ry

Portion Bay Ridge
Secondary Track, PC

\4- 3. 4mies "’\ -
PARKVILLE
BAY RIDGE

PORTION BAY RIDGE
SECONDARY TRACK. PC

This portion of the Bay Ridge Secondary Track,
formerly pasl of the T'ennsylvania RR, extonde from
Bay Ridge (Milepost 0.0) to Parkuille, N.Y. (Milepost
3.4), o distance of 5.4 miles, in Kings County, N.Y. A
continustion of this line runs in a northeasterly direc-
tion from Parkville to Fremont. At Parkville this line
connects with the South Brooklyn Ry.
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NEW YORK
70, 72, 76

Traffic and Operating Information
Stations (with their 1978 carloads) served by this line:

Bay Ridge 45
Parkville? 142
Total carloads generated by the line____________ 187
Averape carloads per week e 8.6
Average carloads per mile - 56.0
Average carloads per train 3.6
1953 operating information :
Number of round trips per year 52
Estimated time per round trip {(hoUTS) cevoaoceeccoo- 0.8
Locomotive horsepower. 1, 500
Train crew size.. -— 4

1 Includer only trafilc on segment.

Public Comments on Preliminary System Plan

According to the New York DOT, G&R Packing
Cu., the only shipper on this line, generates 187 car-
loads annuslly. GSRA attributed only 76 carloads to
G&Rin1973.

The following companies testified that continned
service by the New York Dock Railway is essential to
their operation : Prudential Lines, Xnc. ; Suprems Equip-
ment and System Corp.; Guide Systems Supply; Hel-
lenic Lines; Moore-McCormack; American Export
Lines; Universal Maritime Services and Warshaw Man-
ufacturing Co.

Beveral witnesses pointed out that discontinuing serv-
ice on this line, coupled with the surcharge on float op-
erations in New York Harbor, conld ruin New York as
a port city.

Northeast Marine Terminal reported that it handled
568 cars in 1974. When fully devcloped, tho tormins]
will cover 280 acres and have facilities for 20 ships at
once.

lnformation far Line-Transfer Decision

Revenue received by PO -
Average revenuc per carload___.____________  $719

$124, 538

Variable ({avoidable)
service :
Cost incurred on the branch dne________ 29,813
Cost of upgrading branch line to FRA
Class T (1/10 of total upgrading cost).. 1,841
Cost incurred beyond the branch line..-- 83,076

cost of continned

Total variable (avoidable) cOStooa o _____ 114, 529
Net contribution: total 20, 007
Average per carload___ el 107

This line would require upgrading to meet the require-
ments of the Federsl Railroad Administration’s mini-
mum safety standards (Class I track, which has/a maxi-
mum ssfe opersting speed of 10 m.p.h.) Based on avail-
able information, this upgrading would include the 7e-

placement of a tots] of 460 crossties (an average of 135
crossties per mile).

PAGE B85
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Most of the traffic on the Bay Ridge Secondary Track
is handled on the castern portion (East of Parkville)
of the track. The G&R Packing Compsany, located in
Bay Ridge, is the only shipper using this segment. Its
product is foodstuffs, usually government contracted.

The above reanalysis indicates that the line is viable
based on 1973 LrafBic. However, it alsu hias been shown
that the port development activities will result in im-
mediately increasing revenues.

Dispasition
This portion of the Bey Ridge Secondary Track shall
be transferred to the Consolidated Rail Corp.

CLAVERACK SECONDARY TRACK

USRA Lline No. 70
Ponn Central

The Claverack Secondury Track, sxteundisy [run
Hudson (Milepost 0.0) to Claverack, ¥.¥. (Milepost
4.2), a distance of 4.2 miles, in Columbis County, N.X.,
a linc which was recommended for inclusion on page
606 of the Preliminary System Plan, shall be trans-
lerred tu the Cunsolidated Rail Corp.

—

AQUEDUCT BRANCH
USRA Line No. 72

Penn Central

The Aqueduct Branch, extending from Schenectady
(Milepost 0.0) to dqueducs, N.T. (Milepost 4.1), a dis-
tance of 4. males, in Schenectady County, N.Y., 2 line
which was recommended for inclusion on page 608 of
the Preliminary System Plan, shall be transferred to
the Consolidated Rail Corp.

ALBANY SECONDARY TRACK
USRA Line No. 76

Penn Central

Tho Albany Secondary Track, extending from Sei-
kirk (Milepost 3.7) to Port of Albany, N.Y. (Milepost
10.8), s distance of 7.7 miles, in Albany County, N.Y_,a
line which was recommended for inclusion on page 607
of the Preliminary System Plan, shall be transferred
to the Consolidated Kail Corp.
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. SERVICEDATE
.:’ el INTEZRSTATT COMMFROZ 20MMISSION JuL s € sees .
e =Ty Je
DECISION ;L_ ..) J ¢
FLnance Jocke:t No. 30183 i 5'

. NEW IORK CROSS ZARBOR IAIZROAD TERMINAL SORP.-— IXEVPTION T0R
OPTRATION AND ISSUANCE J7 SZZURITIES

Mo. 42219 (Sub-¥o. 2)
NEW YORK DOCK RATLWAY -~ ABANDONMENT -- XING3 SOUNTY. N2

Decided: July 3, 1283

3y applicatian filed June 3, 19283, the New Tork Zrass 3arpar
Railroad Terminal Ccrp. (b{YCH) seeks a certillcate of publle
zonvenlience and neesssiny urnder U9 U.8.C. 10901 %0 operese s
terminal sailroad in she New Zork, NY area. NYCH alsc sesis (1)
an exempticen to is33us securlties; (2) a2 waiver of filing fess;
and- (3) a waiver of any ;l.:\bl:.c hearting. I3 a2ddZiion, NYCH flied
a petitiocn on May 3, 1983 seeking wativer ¢f anviromment and-
energy data recuired under %8 C.7.3. 1150.7. I =he zltermative
. NYZH sesks 2n exemption under 29 U.8.C. 10505. The Srotherhood
4 Sf Lacumwilve Ingizeers {3LZ) protests the appl:cat15n~ =e New
ferk Department of Transporvtatiogn (NYDUT) has filed cecmments on :
the propesal. Numderous lecal businesses and sot'errmentai_b;diés '

nave {iled lstters in support af the proposal.

NZCH seek3 authority to conduct a rail and marine service

the 3orough of 3Jrackiyn, N7 and setae=a Zrooklyn, . NY andrf““

Greenvells Yard in Jersey Gity, NJ. Operaiions are presently .
caonducsad oy the New York Deock Railway (NYD). NYD has aqught..y’
however, authority to abandon all operations. in:Docket No. :48-215-°
(Sub~No. 2}, S

New Yark Dosk Rallway — Abandonment == Tin

Gounmty . NY.
NZD has agresd to sall assets lecedsary 50, csndues.

descrived operssions ra:,‘SI.i--millic‘z_z'.l . The. 3388ts L4

-

tracks, locomotives, a ug, floacts, *loatbrid3es
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Finance Docket No. 30183
2nd offire aquipmenc. NYD ~111 also lease ! carisats =oc NYOH.
NIC1 has arranged toiiggde (1) Coasoiidated Pail Corparation’s
Greenville 7ard in Jersey City, NJ (2) New Tork Cit7'3s 3rooklyn
Army Terminal, Sush Terminal and 55:h St eetr Zird (when
completed): 2ad (3) the Atlantic TérmEmal owned by the Sort
luthoricy of New Tork and New Jorsey.

inanze The purchase of NYD assets, NYCH 4as reached an

v

-1 ras
agreement with Northbrook Leasing (Noc=hbrook). Under this
agreement, Northbrook will advance 21.5 million So purchase Shc
NYD assets. The property will 3e leassd to NYCH for 5 years. At
the end Af This poriad NICH will recelve Iitle To the assets Srom
Northnrock for a nominal fze. NYCE has alsc arranged a loan of
5300,000 from she Naciormai 3ank of North amerise for s rking
capital. BSoth agreement3 will require NITH to 1s3ue promissory
notes.

The Commisainn =ay begin *n exempblon proceedfing on L1338 own

%<{Ebtion.. L9 U.S8.C. 16505(b}. While NICE has applied for
La-.ucncrizy to operate under 49 J.5.C. 109C1, 1t hes altermasively
squested an sxempsion. It i3 appropriatae To treat its
applicatidn 23 a peti:zén for exésp:icn Srom 49 T.S.C. 10901
under 49 U.S.C. 10505.1/ We alan note tha% under the serms of the

lcan agr=ement, Northbrook will azcquire title to various NYD

o

essess ilncluding “track" located at warious terminal facilicles.
Commigdion authorizaticen i3 required if a none=carrier acguires
rail iine unless the acquiaition involves spur, indussral, team,
3wltehing, or side tracks and the tracks are loegstaed or ilatended
toc te located entirely in ome 3tate (49 T.S.C. 10907). 3ecause

1% is unolear whetler Northdrook's track acguisitien i3 wizhin

1/ We w11l dismizs NTYCH's petitions to waive: (i) snvirconment and

- energy data under 13 C.F.R, 1150.7 because thls regulation 13 net
applicable In sxemption praceedings; (2) oral hearing beoguoc
oral Oearinga are generzlly not sequired in =xemption processdings
and no need £as Been shown £or one ners; and (3) Jiling Cses
becaude ezemption Jetitions 4o not require any fa2e. NYCH's fee
“lll Be refuuadmd.

—2-
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Flaance Dccke= No. 10183

ur jurisdiztion, on our own motion we will Zmisiate a Proce2ding
to exempt Northbronk from 49 T.S.C. Jubtitle IV, and wiLl

consider this exemption in this decision. : "

fursuant to 49 J.5.C. 10903, the Commission shall =temct a
cransaciion when it (inds that (1) confinued cegulation t3 not
lecessary o carry out the transportation policy of 48 J.S.C.
10101a, and (2) =ither (a} the transaction 15 of limited scope or
(b) ~egulation Is not aecessary to protact shippers from the
aduse of zarket powar.

The rail Cranspersation policy wiil he Snstored by the
proposed exemptions. Ezemption willl minimize the nesd for
Tader=l T3gRi=tory csotrol over i@ T8il Iransportaziioca system,
expedite regulatory decisicng, and reduce regalatory barrlers for
enTry into and exit from the indussry.

Regulation of the proposed transaction L§ not neesssary 9
protect ahippérs from the abuse of market power. Exemption w»ill
nerely allew NYCH to gsubs3ilute its servlices for tiose currently
provided by NYD. Zxempticn willi also further the intesrest of.
2x13Tlng shippers 3y assuring eontinued serrice over lines which ’
atharwise would Se subjeet to abandonment. We note that aumersus
shippers support this proposal.2/ Since we have decermined that
regulation 13 10t necessary %o protect shippera from an abuse of
market power, Lt 13 got necessary ta conazder whether the
transactions are of limited scope. However, We note that the
operation i3 limited to small szectlionz of 3rooklyn and Jersey

C1ty.3/

2/ Monarch Wine Ce., Inc.; Consolidatad =dison Company of New
Tork, Iaé.; Guases Manufacturing, Ine.; Cumberland Parking
Corporation; New York Rail Car Corporation; Gem 2arking
Corporatien; Tri-Bossugh T-ansportatilon Corperation; f..xpr:::
Haulage Carporation; Davidson Pipe Supply Co., Ine.; 73
businesses ~epresented by Southwest Brooklyn incustrial
Development Corp.; the 3rooklyn Chamber of Commarece; and z2any
dusinesses 413 3rsoklyn By thé Borsugn of 3rooklym.

3/ NTDOT has £iled comments addresgsing NICE's ability %o serform
The descrlbed services and assume certain NYD contractual
odligations. NYDOT has not demonstrated =hat axemption shou}d be
denied. In lLight of ¥¥D's announced iantentien 3o abandon c?;a
line and “he ahsencs »f aay otber cuatitute rall carvierd, «©
continue to conciude Tthat exemption should be granted.

s
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Firnance Docket MNo. 20183

The 2xemption zsre will 2natle NICH tc substitute iis
e N e

a? services Ior NiJ. Accordaingly, NYD'sS abandoenment Bpplicallun Ls

Q
=
[9]
=)
[12]
m
8]

appropriate and w#ilili 5e 4ismissed.
3LE reguests that cthe Commisz’on impose tae concitions

eontained in Vew ¥York Dock 27. - fontrol ~ Bracklyn Sasze-n

Dist. 360

(9]

50 (1673 2ad reguise NYCE ¢

o
]
4]
w
-
1}
n
3o
“3
L]
o

r.2.c.
sreference to VYD and 3rooklyn Zaster: District Terminel
employees. Under 49 7.35.C. 10305(3) ~e cannot reileve 2 garriler
of 1Ts cobligation te protect =smploya=sz. The imposition of
omalinyea aranractiva ecnnditlions in proceedings under 19 U.S.C.
10901 is diseretionary. No need has bheen shown for theirs
iapositzon.lt/

Qur tial review of the proposal indizates that che
exemptions will not affsc¢T either the quaiicy of =he human
anvironment Sr energy consumptioen.

It 1s ordered:

1. New Tourk Cooss Hacoor Reil-oed Terminel Zorp. 13
2xempted from the ~equirements <f 49 ¥.5.C. 10901 <o concuct The
cdeseribed termilai rtaiirsad sperations 1= the New Tork, N7 ares.

2. NICE's ts3uapce of securivies under the describded
agreements are exempted Srom She requirements of 49 U.S.C. 11301.
3. Nor‘chbrook- Leasing's asguisition of the described line

13 exempted from the requir=ments of 43 U.S.C. Subtitle IV.

4. Doelkat No. AB-21§ (Sub~No. 2) New Zork Dock Railway --

Abandomment -— Kings Couwnty, NZ, i3 dismissed.

L, Tuc remsining axemptions do not imavolve any action for which
labor protectlion 13 required.

i —.




85/88/2003 13:24 2022963939

F2nance dacket Ho. 30133
9- NYCH's petlitlouun fov waiver filled May 3, 19R3 and Juae
3, 1983 are dssmissed.

3. Notize 3hall he pubiished in the Pederzl Jegister.

7. The partiea shall notifly the Commission within 30 days
of consummation. )

8. These exemptions shall be 2Cffective va July 18, 1983,

9. Petitionz to ~eopen must de {ilad by iugus®t 8, 1983.

3y the Cemmisaisn, Division 1, Commissioners Andre,. Tayloz,
and Sterrett. Coammiasiocner Tavlier i3 as’igned te this Divisioen
for the purpose of reaslving tle votes. Slance there was no tie

in thiz master, Sammissister Tarlor did nev participats.

tgactha L. Mergenovich

(3SZAL) Secratary

5~

PAGE 18
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JOHN D. HEFFNER, PLLC
1920 N ST., N.W., Suite 800
WASHINGTON, p.C.

20036
PHONE: (202) 263-4180 FAX: (202) 296-3939
EMAIL: j.heffner@verizon.net
TELEFAX
DATE: f{ ¥ ‘07
T0: Tavid [Conschnik Direct Line: (202) 263-4180
FROM: John D. Heffner & Number of Pages; Cover + <
FAX Number: 65 - A0y Client/Matter: {(J-4-¥

The information contained in this facsimile transmittal is information intended only for the use of
the individual or entity named above, and may be subject to the attormey/client privilege and is
confidential. If the reader of this message is not the intended recipient, you arc hereby notified
that any distribution or copying of this communication is strictly prohibited. If you have received
this communication in crror, please notify ue by telephone and destroy the facsimile message
recetved. Thank you.

MESSAGE:

If you have any problems with this fax, please call (202) 263-4180




	Directory: "Q:\dfFile\Batch10497"

