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BEFORE THE

SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 34311
UNITED STATES STEEL CORPORATION
--ACQUISITION OF CONTROL EXEMPTION

--DELRAY CONNECTING RAILROAD COMPANY

REPLY OF NATIONAL STEEL CORPORATION
AND
DELRAY CONNECTING RAILROAD COMPANY
TO PETITION OF

AK STEEL CORPORATION TO REVOKE EXEMPTION

National Steel Corporation (“National Steel”) and Delray Connecting Railroad
Company (“Delray”), jointly, “Respondents”, file their reply to the Petition of AK Steel
Corporation (“AK Steel”) to revoke the exemption previously authorized in this
proceeding and in support thereof state as follows:

1. STATEMENT OF THE CASE

On March 6, 2002 National Steel and forty-one of its domestic subsidiary

companies filed voluntary petitions for reorganization under Chapter 11 of the U. S.



Bankruptcy Code in the United States Bankruptcy Court for the Northern District of
Illinois, Eastern Division (“the Bankruptcy Court™), at Case Nos. 02-08697 et g:_q.1
National Steel and the petitioning subsidiaries have continued to operate as debtors and
debtors-in-possession pursuant to the U. S. Bankruptcy Code.

Delray is a Class III common carrier railroad and is a wholly-owned subsidiary of
National Steel. Delray has not filed a bankruptcy petition and is not a party to the
National Steel bankruptcy proceeding.

On January 9, 2003, United States Steel Corporation (“U. S. Steel””) announced the
execution on that date of an Asset Purchase Agreement with National Steel and twelve of
its subsidiaries (“the Initial Agreement”). Pursuant to the Initial Agreement, U. S. Steel
would purchase substantially all of the steel making and finishing assets of National Steel
and its subsidiaries, including all of the issued outstanding stock of Delray, a wholly-
owned subsidiary of National Steel. The proposed acquisition was subject to a number of
conditions precedent, including the approval of the Bankruptcy Court and any other
necessary regulatory approvals.

On January 30, 2003, National Steel and AK Steel entered into a similar Asset
Purchase Agreement which was also subject to the approval of the Bankruptcy Court and

other contingencies and which Agreement was subsequently terminated.

! The bankruptcy proceedings are being jointly administered under the caption “National Steel Corporation,

et al., Case No. 02-08699 (Jointly Administered)”.



U. S. Steel is a non-carrier. However, it owns 100% of Transtar, Inc., a non-
carrier holding company, and as a result indirectly owns and controls one Class II and
four Class III railroads as more fully set forth in the Notice of Exemption.”

On January 21, 2003, U. S. Steel filed a Notice of Exemption (“Notice”) with the
Board pursuant to the class exemption provided for in 49 U.S.C. §10502 and the
implementing regulations at 49 C.F.R. §1180.2(d)(2).

On February 19, 2003, the Board published the Notice in the Federal Register.
The Notice acknowledges that U. S. Steel has met the exemption requirements of
49 C.F.R. §1180.2(d)(2) and that the transaction is exempt from the prior approval
requirements of 49 U.S.C. §11323. Pursuant to 49 C.F.R. §1180.4(g), the proposed
transaction could be consummated seven (7) days after the Notice was filed, or on or
about January 28, 2003.

On April 9, 2003, AK Steel filed a petition with the Board requesting revocation
of the Notice.’

On April 21, 2003, the Bankruptcy Court entered its order (“the Bankruptcy Court
Order”) approving the purchase by U. S. Steel of substantially all of the assets of
National Steel, including Delray. Simultaneously National Steel and its subsidiaries and

U.S. Steel executed a modified asset purchase agreement (“the Final Agreement”). A

Notice of Exemption, Footnote 2.

Although Delray was shown as a party on the Notice, it was not served with a copy of the Petition. Delray
became aware of the Petition on or about April 18, 2003 when it received a copy of the U.S. Steel response.
Counsel for AK Steel has subsequently advised that the failure to serve the Delray was due to the fact that
the Notice did not show legal counsel for Delray as parties of record.



copy of the Bankruptcy Court’s Order is attached as Appendix A.* Upon the entry of the
Bankruptcy Court’s Order, any interest which AK Steel may have had in this proceeding

was effectively terminated.

II. SUMMARY OF THE POSITIONS OF THE PARTIES

Essentially, AK Steel argues that since “three material events occurred” (which
will be treated in more detail below) between the filing of the Notice (January 21, 2003)
and the date that the Board published the Notice (February 19, 2003) and since certain of
the provisions of the Final Agreement differ from those in the Initial Agreement, the
Notice should be revoked. The Petition does not allege that any of the transportation-
related facts which bear on the criteria for exemption set forth at 49 C.F.R. §1180.2(d)(2)
were modified to any extent by the Final Agreement.

Based on these factual allegations, AK Steel argues that (1) the Notice contains
“incorrect, false and misleading” information and is therefore void ab initio (Petition, p.
4) and (2) alternatively, the Board should issue a “clarification decision” (sic) providing
that the Notice applies only to the proposed transaction contemplated at the time the
Notice was submitted by U. S. Steel to the Board. (Petition, p. 6).

The position of Respondents is summarized as follows:

1. AK Steel does not have standing to file the Petition to Revoke and is not

“an interested party” within the meaning of 49 U.S.C. §10502.

Because of their volume, the Exhibits to the Bankruptcy Court’s Order are not included.
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2. AK Steel as the moving party has failed to meet its burden of proving that
there is a factual or legal basis for the revocation or “clarification” of the Exemption.

3. As a result of the Bankruptcy Court’s approval of U. S. Steel’s acquisition
of National Steel’s assets, the Petition to Revoke is moot.

III. ARGUMENT

A. THE ESSENTIAL FACTS DEMONSTRATE THAT AK STEEL DOES

NOT HAVE STANDING TO FILE A PETITION TO REVOKE AND IS NOT “AN

INTERESTED PARTY” WITHIN THE MEANING OF THE STATUTE.

At the time the Petition was filed by AK Steel, it was engaged in competition with
U. S. Steel to purchase substantially all of National Steel’s assets, including the Delray.
The filing of the Petition was a blatant attempt to interpose an obstacle to U. S. Steel’s
securing approval of its transaction by the Bankruptcy Court, since Board approval would
be a necessary condition precedent to U. S. Steel’s ability to fully consummate the
transaction with National Steel.

The provisions of 49 U.S.C. §10502(d) provide that the Board may revoke an
exemption if it finds that regulation of the transaction at issue is necessary to carry out the
rail transportation policy of 49 U.S.C. §10101. It is submitted that 49 U.S.C. §10502 was
never intended to be used for the ulterior purposes advanced by AK Steel in this
proceeding.

In 49 U.S.C. §10502(b) Congress provided that the Board, the Secretary of
Transportation or “an interested party” may initiate a proceeding to obtain (and

presumably, to oppose) an exemption. As discussed in more detail below, AK Steel has



not alleged that any transportation-related facts have changed since the Notice was filed
nor has it provided any persuasive arguments as to how its interests would be adversely
affected if the notice is not revoked. Accordingly, there is no basis for finding that AK

Steel was “an interested party” at the time its Petition was filed.

The significant developments which have occurred subsequent to the filing of the
Petition make it abundantly clear that AK Steel is clearly not “an interested party” at the
present time. Specifically, the action by the Bankruptcy Court on April 21, 2003
approving U. S. Steel’s acquisition of National Steel’s assets establishes that AK Steel
has no interest to be protected in this proceeding and is not “an interested party” within
the meaning of the statute.

B. AK STEEL HAS FAILED TO MEET ITS BURDEN OF ESTABLISHING

THAT THERE IS A FACTUAL OR LEGAL BASIS FOR THE REVOCATION OR

“CLARIFCIATION” OF THE EXEMPTION.

In support of its position that the exemption should be revoked or “clarified” AK
Steel makes two basic arguments. First, it asserts that between the date of the filing of
the Notice (January 21, 2003) and its publication by the Board (February 19, 2003) “three
material events” occurred which were not disclosed to the Board by U.S. Steel.
Specifically, (1) AK Steel submitted a proposed Asset Purchase Agreement to National
Steel; (2) National Steel and AK Steel entered into an Asset Purchase Agreement; and (3)
the Bankruptcy Court issued an order granting “stalking horse” status to AK Steel. It also
argues that certain of the provisions of the Initial Agreement between National Steel and

U. S. Steel were modified in the Final Agreement.



It is Respondents’ position that none of these events changed in any way the
transportation-related facts disclosed in the Notice. Accordingly, there was no obligation
on the part of U.S. Steel to bring these matters to the attention of the Board even if U.S.
Steel were in a position to do so. Of course, there was nothing to prevent AK Steel,
which was primarily involved in the “material events”, from disclosing that information
to the Board if it believed it to be relevant.

In support of its position that the Board has found that parties are under a
continuing duty to disclose changed circumstances to the Board, AK Steel cites in a
footnote Railroad Ventures, Inc.--Abandonment Exemption--between Youngstown, OH
and Darlington, PA. Docket No. AB-556 (Sub No. 2x) served April 5, 2000. The
footnote implies, by the use of the expression “analogous context”, that the facts of
Railroad Ventures are similar to those in this case. On the contrary, Railroad Ventures
involved an abandonment proceeding and the “changed circumstances” related directly to
certain statutory asset valuation issues before the Board, unlike the present situation
where the changed circumstances are completely unrelated to the transportation issues
before the Board.

AK Steel’s second argument is that the above stated developments subsequent to
the execution of the Initial Agreement “rendered incorrect, false and
misleading all of the material representations” U.S. Steel included in its Notice (Petition,
p. 4), thereby rendering the notice void ab initio pursuant to 49 CF.R. §1180.4. A
careful reading of the AK Steel Petition does not disclose any specific references to any

transportation-related facts that changed from the time of U.S. Steel’s filing of the Notice.



In fact, the provisions of the Initial Agreement are substantially the same as those
contained in the Final Agreement, except for the purchase price and certain other non-
transportation issues described in the U. S. Steel response.
U. S. Steel has clearly set forth in its response to the Petition its position with
respect to AK Steel’s allegation that the Notice contained “incorrect, false and
misleading” information. Suffice it to say that at the time the Notice was submitted, the
information was accurate and complete and reflected the status of the negotiations
between U. S. Steel and National Steel as of the time of filing.” We know of no
requirement that the parties must wait until a transaction is finalized before seeking a
Notice of Exemption. There is also no obligation on the part of the parties to continually
update a proposal, especially where, as here, the modifications have no bearing on the
transportation-related issues before the Board.
The Interstate Commerce Commission (“ICC”) has interpreted the phrase “false or
misleading information” to require that the information be a “material” part of the
transaction. In affirming the ICC’s interpretation, the U.S. Court of Appeals stated:
“[A]n exemption is void ab initio if the notice of exemption contains false
or misleading information. The ICC has interpreted the regulation to require that
such information concern a “material” part of the transaction.”

Berkshire Scenic Railway Museum, Inc. v. Interstate Commerce Commission, 52 F. 3d

378, 381 (1st Cir. 1995), citing Mendocino Coast Ry., Inc., 1988 WL 224486, at 3 (ICC

July 14, 1988).

5 AK Steel’s Petition acknowledges that “U. S. Steel’s description of that transaction was generally accurate

at the time U. S. Steel filed its Notice”. (Petition, p. 4).



The Berkshire Court further refined this point when it stated that “A statement is
material if, for example, the transaction would not have otherwise qualified for an
exemption”. Berkshire, at 381, citing Sagamore Nat’l Corp., 1994 WL 487589, at 2 (ICC
Sept. 9, 1994).

AK Steel’s factual allegations in support of its position fall far short of meeting
this definition of “materiality”. Even if U.S. Steel had amended its Notice to reflect the
terms of the Final Agreement, it is clear that the proposal would still qualify for the class
exemption.

As noted, AK Steel does not allege that there have been any changes in the
essential transportation facts required to satisfy the criteria for an exemption as set forth
in the Notice and pursuant to 49 C.F.R. §1180.2(d)(2) as follows:

(2)  Acquisition or continuance in control of a nonconnecting
carrier or one of its lines where

(i) the railroads would not connect with each
other or any railroads in their corporate family,

(i)  the acquisition or continuance in control is
not part of a series of anticipated transactions
that would connect the railroads with each other
or any railroad in their corporate family, and

(ili)  the transaction does not involve a class I
carrier,

The Petition also does not challenge the Notice on the grounds that the proposed
transaction fails to meet the statutory standard for the exemption of certain rail
transactions, viz, that the Board’s prior review and approval of the transaction is

necessary to carry out the rail transportation policy of 49 U.S.C. §10101 and either (A)



the transaction is not of limited scope or (B) regulation is necessary to protect shippers
from market abuse as provided in 49 U.S.C. §10502.

The simple answer to AK Steel’s failure to raise such issues is that the Petition
meets all of the statutory and regulatory standards for exemption and there have not been
any changes in the transportation related facts that would justify a revocation or
“clarification” of the Notice.

C. AS A RESULT OF THE APPROVAL BY THE BANKRUPTCY COURT

OF U.S. STEEL’S ACQUISITION OF NATIONAL STEEL’S ASSETS, THE

PETITION TO REVOKE IS MOOT.

As demonstrated, it is Respondents’ position that even before the entry of the
Bankruptcy Court’s Order, AK Steel was not “an interested party” within the meaning of
49 U.S.C. §10502(b) and did not have standing to seek the relief requested in its Petition.
Even if AK Steel were found to have standing, AK Steel as the moving party has the
burden of proof and has failed to establish any facts or the legal bases for the revocation
or “clarification” of the Notice.

As noted above, on April 21 the Bankruptcy Court entered its Order approving the
purchase by U.S. Steel of the assets of National Steel and certain of its subsidiaries.

The effect of the Bankruptcy Court’s Order is to moot the issues raised by AK
Steel. It clearly has no further interest in this matter. It would be ill-conceived for the
Board to grant any of the relief sought in the Petition since the effect of such action
would merely require U.S. Steel and Delray to initiate a new exemption proceeding. The

Board should not lend its assistance to such administrative inefficiency.
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IV. CONCLUSION

For all of the foregoing reasons, it is respectfully requested that the Board deny

AK Steel’s Petition to revoke and/or for clarification and permit the Notice of Exemption

to remain in effect.

Respectfully submitted,

Ve - 7
By: 76—‘11/&4/ 2/ /i K'rl/i—/}ﬂ L
Ronald J. Werygyak, Esq.
Senior Vice President, General
Counsel & Secretary
National Steel Corporation
4100 Edison Lakes Parkway
Mishawaka, IN 46564
574-273-7601
Attorney for National Steel
Corporation and
Delray Connecting Railroad
Company

/25843
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CERTIFICATE OF SERVICE

I hereby certify that on this 30th day of April, 2003, I have caused a copy of the
foregoing reply to be served by first class U.S. Mail, postage prepaid, upon the following:

Richard J. Munsch, Esq.
Assistant General Counsel
United States Steel Corporation
600 Grant Street

Room 1500

Pittsburgh, PA 15219-2800

Vincent P. Szeligo, Esq.
Wick Streiff Meyer
O’Boyle & Szeligo, P.C.
1450 Two Chatham Center
Pittsburgh, PA 15219-3427

John H. LeSeur, Esq.

Andrew B. Kolesar III, Esq.
Slover & Loftus

1224 Seventeenth Street, N.W.
Washington, D.C. 20036

Ronald J. Werﬁlyak, Esq. /







APPENDIX A

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION
In re: Case No. 02-08697
through 02-08738
(Jointly Administered)
NATIONAL STEEL CORPORATION Chapter 11

etal., Hon. John H. Squires

Debtors.
ORDER AUTHORIZING AND APPROVING (I) THE SALE OF CERTAIN OF
THE DEBTORS' ASSETS FREE AND CLEAR OF LIENS, CLAIMS AND
ENCUMBRANCES, (II) THE ASSUMPTION AND ASSIGNMENT OF CERTAIN
EXECUTORY CONTRACTS AND UNEXPIRED LEASES,
AND (IIT) THE ASSUMPTION OF CERTAIN LIABILITIES
Upon the motion, dated January 9, 2003 (the "Motion")! of the above-
captioned debtors and debtors-in-possession (the "Debtors"), for, inter alia, entry of an
order under 11 U.S.C. §§ 105(a), 363, 365, and 1146(c) and Fed. R. Bankr. P. 2002,
6004, 6006, and 9014 authorizing and approving (i) the sale (the "Sale") of certain of the
Debtors' Assets free and clear of liens, claims and encumbrances, pursuant to the terms of
that certain Asset Purchase Agreement dated as of April 21, 2003 among United States
Steel Corporation (the "Buyer") and National Steel Corporation and certain of its

Subsidiaries (the "Agreement")?, (ii) the assumption and assignment of certain executory

contracts and unexpired leases, as described in the Agreement, and (iii) the assumption of

! Unless otherwise defined, capitalized terms used herein shall have the meanings
ascribed to them in the Motion or the Agreement, as the case may be; as to any
conflicts with respect to such terms, the meanings contained in the Agreement
shall control over the meanings contained in the Motion.

2 The Agreement is attached hereto as Exhibit A.



certain liabilities, as described in the Agreement; and the Court having entered an order
on January 30, 2003 (the "Sale Procedures Order") approving the Motion; and a hearing
on the Motion having been held on April 21, 2003 (the "Sale Hearing"), at which time all
interested parties were offered an opportunity to be heard with respect to the Motion; and
the Court having reviewed and considered (i) the Motion, (ii) the objections thereto, and
(iii) the arguments of counsel made, and the evidence proffered or adduced, at the Sale
Hearing; and it appearing that the relief requested in the Motion is in the best interests of
the Debtors, their estate and creditors and other parties in interest; and upon the record of
the Sale Hearing and these cases; é.nd after due deliberation thereon; and good cause
appearing therefor, it is hereby

FOUND AND DETERMINED THAT:?

A. The Court has jurisdiction over this Motion and the transactions
contemplated by the Agreement pursuant to 28 U.S.C. §§ 157 and 1334, and this matter is
a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A) and (N). Venue of these cases
and the Motion in this district is proper under 28 U.S.C. §§ 1408 and 1409.

B. The statutory predicates for the relief sought in the Motion are sections
105, 363, 365, and 1146(c) of 11 U.S.C. §§ 101 et seq. (the "Bankruptcy Code"), and Fed.

R. Bankr. P. 2002, 6004, 6006 and 9014.

3 Findings of fact shall be construed as conclusions of law and conclusions of law shall
be construed as findings of fact when appropriate. See Fed. R. Bankr. P. 7052.
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C. As evidenced by the affidavits of service and publication previously
filed with the Court, and based on the representations of counsel at the Hearing,

(i) proper, timely, adequate and sufficient notice of the Motion, the Sale Hearing, the
Sale, and the assumption and assignment of the Assumed Contracts has been provided in
accordance with 11 U.S.C. §§ 102(1), 363 and 365 and Fed. R. Bankr. P. 2002, 6004 and
9014 and in compliance with the Sale Procedures Order, (ii) such notice was good and
sufficient, and appropriate under the particular circumstances, and (iit) no other or further
notice of the Motion, the Sale Hearing, the Sale, or the assumption and assignment of the
Assumed Contracts is or shall be required.

D. As demonstrated by (i) the testimony and other evidence proffered or
adduced at the Sale Hearing and (ii) the representations of counsel made on the record at
the Sale Hearing, the Debtors have marketed the Business and conducted the sale process
in compliance with the Sale Procedures Order and the Auction was duly noticed and
conducted in a non-collusive, fair and good faith manner.

E. Each Debtor (i) has full corporate power and authority to execute the
Agreement and all other documents contemplated thereby, and the sale of the Business by
the Debtors has been duly and validly authorized by all necessary corporate action of each
of the Debtors, (ii) has all of the corporate power and authority necessary to consummate
the transactions contemplated by the Agreement, (iii) has taken all corporate action
necessary to authorize and approve the Agreement and the consummation by such

Debtors of the transactions contemplated thereby, and (iv) no consents or approvals, other
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than those expressly provided for in the Agreement, are required for the Debtors to
consummate such transactions.

F. Approval of the Agreement and consummation of the Sale at this time
are in the best interests of the Debtors, their creditors, their estates, and other parties in
interest.

G. The Debtors have demonstrated both (i) good, sufficient, and sound
business purpose and justification and (ii) compelling circumstances for the Sale pursuant
to 11 U.S.C. § 363(b) prior to, and outside of, a plan of reorganization in that, among
other things, absent the Sale the value of the Acquired Assets and the Business will be
harmed.

H. A reasonable opportunity to object or be heard with respect to the
Motion and the relief requested therein has been afforded to all interested persons and
entities, including: (i) the Office of the United States Trustee; (ii) counsel for the Buyer;
(i1i) counsel for the Creditors' Committee; (iv) counsel for the United Steelworkers of
America; (v) counsel to the trustee of the First Mortgage Bonds; (vi) counsel for
Mitsubishi Corporation; (vii) counsel to Marubeni Corporation; (viii) all entities known
to have expressed an interest in a transaction with respect to the Acquired Assets during
the past six months; (ix) all entities known to have asserted any Interests in or upon the
Acquired Assets; (x) all federal, state, and local regulatory or taxing authorities or
recording offices which have a reasonably known interest in the relief requested by the

Motion; (xi) all parties to Assumed Contracts; (xii) the United States Attomey's office;
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(xiii) the Securities and Exchange Commission; (xiv) the Internal Revenue Service; (xv)
the Department of Justice; and (xvi) all entities on the 2002 Service List.

. The Agreement was negotiated, proposed and entered into by the
Debtors and the Buyer without collusion, in good faith, and from arm's-length bargaining
positions. Neither the Debtors nor the Buyer have engaged in any conduct that would
cause or permit the Agreement to be avoided under 11 U.S.C. § 363(n).

J. The Buyer is a good faith purchaser under 11 U.S.C. § 363(m) and, as
such, is entitled to all of the protections afforded thereby.

K. The Buyer is not an "insider" of any of the Debtors, as that term is
defined in 11 U.S.C. § 101.

L. The consideration provided by the Buyer for the Business pursuant to
the Agreement (i) is fair and reasonable, (ii) is the highest or otherwise best offer for the
Business, (iii) will provide a greater recovery for the Debtors' creditors than would be
provided by any other practical available alternative, and (iv) constitutes reasonably
equivalent value and fair consideration under the Bankruptcy Code and under the laws of
the United States, any state, territory, possession, or the District of Columbia.

M. The Sale must be approved and consummated promptly in order to
preserve the viability of the Debtors' Business as a going concern.

N. The transfer of the Acquired Assets to the Buyer will be a legal, valid,
and effective transfer of the Acquired Assets, authorized pursuant to the Bankruptcy

Code, and will vest the Buyer with all right, title, and interest of the Debtors to the
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Acquired Assets free and clear of all Interests (as defined below), including, but not
limited to those (A) that purport to give to any party a right or option to effect any
forfeiture, modification, right of first refusal, or termination of the Debtors' or the Buyer's
interest in the Acquired Assets, or any similar rights, (B) relating to taxes arising under or
out of, in connection with, or in any way relating to the operation of the Business prior to
the Closing Date, and (C) (i) all mortgages, deeds of trust, security interests, conditional
sale or other title retention agreements, pledges, liens, judgments, demands, encum-
brances, rights of first refusal or charges of any kind or nature, if any, including, but not
limited to, any restriction on the use, voting, transfer, receipt of income or other exercise
of any attributes of ownership and (ii) all debts arising in any way in connection with any
agreements, acts, or failures to act, of any of the Debtors or any of the Debtors’ predeces-
sors or affiliates, claims (as that term is defined in the Bankruptcy Code), obligations,
liabilities, demands, guaranties, options, rights, contractual or other commitments,
restrictions, interests and matters of any kind and nature, whether known or unknown,
contingent or otherwise, whether arising prior to or subsequent to the commencement of
these bankruptcy cases, and whether imposed by agreement, understanding, law, equity or
otherwise, including but not limited to claims otherwise arising under doctrines of
successor liability to the extent permitted by law (collectively, “Interests”).

O. The Buyer would not have entered into the Agreement and would not
consummate the transactions contemplated thereby, thus adversely affecting the Debtors,

their estates, and their creditors, if the sale of the Acquired Assets to the Buyer and the

6



assignment of the Assumed Contracts and Assumed Liabilities to the Buyer was not free
and clear of all Interests or any kind or nature whatsoever, or if the Buyer would, or in the
future could, be liable for any of the interests, including, without limitation, the Excluded
Liabilities.

P. Except as expressly set forth in the Agreement, the Buyer shall have no
liability for any liability, claim (as that term is defined in section 101(5) of the Bank-
ruptcy Code) or other obligation of or against the Sellers related to the Acquired Assets
by reason of the transfer of the Acquired Assets to the Buyer. The Buyer shall not be
deemed, as a result of any action taken in connection with the purchase of the Acquired
Assets, to: (1) be a successor to the Sellers (other than with respect to the Assumed
Liabilities and any obligations arising under the Assumed Contracts (as such term is
defined below) from and after the Closing Date); or (2) have, de facto or otherwise,
merged with or into the Sellers. The Buyer is not acquiring or assuming any liability,
warranty or other obligation of the Sellers, except as set forth in the Agreement or in any
of the Assumed Contracts.

Q. The Debtors may sell the Acquired Assets free and clear of all Interests
of any kind or nature whatsoever because, in each case, one or more of the standards set
forth in 11 U.S.C. § 363(f)(1)-(5) has been satisfied. Subject to the rights of Mitsubishi
and Marubeni with respect to the Great Lakes Caster Lease (as defined in the Intercreditor
Settlement Term Sheet (attached as Exhibit B hereto)) contained in the Intercreditor

Settlement Term Sheet, which rights of Mitsubishi and Marubeni do not affect, diminish,
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or impair the right, title, or interest acquired by the Buyer in the Acquired Assets, those
(i) holders of Interests and (ii) non-debtor parties to Assumed Contracts who did not
object, or who withdrew their objections, to the Sale or the Motion are deemed to have
consented pursuant to 11 U.S.C. § 363(f)(2). Those (i) holders of Interests and (ii) non-
debtor parties to Assumed Contracts who did object fall within one or more of the other
subsections of 11 U.S.C. § 363(f) and are adequately protected by having their Interests,
if any, attach to the cash proceeds of the Sale ultimately attributable to the property
against or in which they claim an Interest.

R. The sale of the Business to the Buyer is a prerequisite to the Debtors'
ability to confirm and consummate a plan or plans of reorganization. The Sale is a sale in
contemplation of a plan and, accordingly, a transfer pursuant to 11 U.S.C. § 1146(c),
which shall not be taxed under any law imposing a stamp tax or similar tax.

S. The Debtors have demonstrated that it is an exercise of their sound
business judgment to assume and assign the Assumed Contracts to the Buyer in connec-
tion with the consummation of the Sale, and the assumption and assignment of the
Assumed Contracts is in the best interests of the Debtors, their estates, and their creditors.
The Assumed Contracts being assigned to, and the liabilities being assumed by, the Buyer
are an integral part of Business being purchased by the Buyer and, accordingly, such
assumption and assignment of Assumed Contracts and liabilities are reasonable, enhance

the value of the Debtors' estates, and do not constitute unfair discrimination.



T. Subject to the rights of Mitsubishi and Marubeni with respect to the
Great Lakes Caster Lease (as defined in the Intercreditor Settlement Term Sheet (attached
as Exhibit B hereto)) contained in the Intercreditor Settlement Term Sheet, which rights
of Mitsubishi and Marubeni do not affect, diminish, or impair the right, title, or interest
acquired by the Buyer in the Acquired Assets, the Debtors have (i) cured, or have
provided adequate assurance of cure, of any default existing prior to the date hereof under
any of the Assumed Contracts, within the meaning of 11 U.S.C. § 365(b)(1)(A) and (ii)
provided compensation or adequate assurance of compensation to any party for any actual
pecuniary loss to such party resulting from a default prior to the date hereof under any of
the Assumed Contracts, within the meaning of 11 U.S.C. § 365(b)(1)(B), and the Buyer
has provided adequate assurance of their future performance of and under the Assumed
Contracts, within the meaning of 11 U.S.C. § 365(b)(1)(C).

U. Those non-debtor parties to Assumed Contracts who did not object to the
assumption and assignment of their Assumed Contract are deemed to have consented to
the assumption and assignment of their Assumed Contract to the Buyer.

V. Approval of the Agreement and assumption and assignment of the Assumed
Contracts and consummation of the Sale of the Acquired Assets at this time are in the

best interests of the Debtors, their creditors, their estates and other parties in interest.



NOW THEREFORE, IT IS HEREBY ORDERED, ADJUDGED, AND
DECREED THAT,

General Provisions

1. The Motion is granted, as further described herein.

2. All objections to the Motion or the relief requested therein that have not
been withdrawn, waived, or settled, and all reservations of rights, except as expressly
provided herein (including, without limitation, those in the Intercreditor Settlement Term
Sheet and it being understood that any such objection of Mitsubishi and Marubeni does
not affect, diminish, or impair the right, title, or interest acquired by the Buyer in the
Acquired Assets), hereby are overruled on the merits.*

Approval of the Agreement

3. The Agreement, and all of the terms and conditions thereof, are hereby
approved.

4. Pursuant to 11 U.S.C. § 363(b), the Debtors are authorized to perform
their obligations under and comply with the terms of the Agreement, and consummate the

Sale, pursuant to and in accordance with the terms and conditions of the Agreement.

The Intercreditor Settlement Term Sheet attached hereto as Exhibit B is incorpo-
rated herein in its entirety as part of this Order and is approved and authorized in
all respects by the Court as if fully set forth herein in its entirety. Nothing in this
Order shall affect, diminish, or impair the rights granted to Mitsubishi and
Marubeni in sections II.D, ILE and ILF of the Intercreditor Settlement Term Sheet.
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5. The Debtors are authorized and directed to execute and deliver, and
empowered to perform under, consummate and implement, the Agreement, together with
all additional instruments and documents that may be reasonably necessary or desirable to
implement the Agreement, including but not limited to the Assignment and Assumption
Agreement, Deposit Escrow Agreement, Headquarters Lease, Trademark License
Agreement, and Transition Services Agreement and to take all further actions as may be
requested by the Buyer for the purpose of assigning, transferring, granting, conveying and
conferring to the Buyer or reducing to possession, the Acquired Assets, or as may be
necessary or appropriate to the performance of the obligations as contemplated by the
Agreement, including the payment by Debtors to Buyer of the Working Capital Adjust-
ment, if any, on the Working Capital Payment Date, which obligation shall be an allowed
administrative claim pursuant to 11 U.S.C. § § 503(b) and 507(a)(1), and be payable by
the Debtors in accordance with the Agreement without further order.

6. This Order and the Agreement shall be binding in all respects upon all
creditors (whether known or unknown) of any Debtor, all non-debtor parties to the
Assumed Contracts, all successors and assigns of the Buyer, the Debtors and their
affiliates and subsidiaries, the Business, and any subsequent trustees appointed in the
Debtors’ chapter 11 cases or upon a conversion to chapter 7 under the Bankruptcy Code
and shall not be subject to rejection. Nothing contained in any chapter 11 plan confirmed
in these bankruptcy cases or the confirmation order confirming any such chapter 11 plan

shall conflict with or derogate from the provisions of the Agreement or this Order.
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7. The Agreement and any related agreements, documents, or other
instruments may be modified, amended or supplemented by the parties thereto in
accordance with the terms thereof without further order of the Court; provided that any
such modification, amendment, or supplement is not material.

Transfer of Assets

8. Except as expressly permitted or otherwise specifically provided for in
the Agreement or this Order, pursuant to 11 U.S.C. §§ 105(a) and 363(f), the Acquired
Assets shall be transferred to the Buyer, and upon consummation of the Agreement (the
"Closing") shall be, free and clear of all Interests of any kind or nature whatsoever with
all such Interests of any kind or nature whatsoever to attach to the net proceeds of the
Sale in the order of their priority, with the same validity, force and effect which they now
have as against the Acquired Assets, subject to any claims and defenses the Debtors may
possess with respect thereto.

9. Except as expressly permitted or otherwise specifically provided by the
Agreement or this Order, all persons and entities, including, but not limited to, all debt
security holders, equity security holders, governmental, tax, and regulatory authorities,
lenders, trade and other creditors, holding Interests of any kind or nature whatsoever
against or in the Debtors or the Acquired Assets (whether legal or equitable, secured or
unsecured, matured or unmatured, contingent or non-contingent, senior or subordinated),
arising under or out of, in connection with, or in any way relating to, the Debtors, the

Acquired Assets, the operation of the Business prior to the Closing Date, or the transfer
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of the Acquired Assets to the Buyer, hereby are forever barred, estopped, and perma-
nently enjoined from asserting against the Buyer, its successors or assigns, its property, or
the Acquired Assets, such persons' or entities' Interests.

10. Nothing in the Order or the Agreement releases or nullifies any
liability to a governmental entity under police or regulatory statutes or regulations that
any entity would be subject to as the owner or operator of property after the date of entry
of this Order.

11. The transfer of the Acquired Assets to the Buyer pursuant to the
Agreement constitutes a legal, valid, and effective transfer of the Acquired Assets, and
shall vest the Buyer with all right, title, and interest of the Debtors in and to the Acquired
Assets free and clear of all Interests of any kind or nature whatsoever.

12. If any person or entity that has filed financing statements, mortgages,
mechanic's liens, lis pendens, or other documents or agreements evidencing Interests in
the Debtors or the Acquired Assets shall not have delivered to the Debtors prior to the
Closing Date, in proper form for filing and executed by the appropriate parties, termina-
tion statements, instruments of satisfaction, releases of all Interests which the person or
entity has with respect to the Debtors or the Acquired Assets or otherwise, then (a) the
Debtors are hereby authorized and directed to execute and file such statements, instru-
ments, releases and other documents on behalf of the person or entity with respect to the
Acquired Assets and (b) the Buyer is hereby authorized to file, register, or otherwise

record a certified copy of this Order, which, once filed, registered or otherwise recorded,
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shall constitute conclusive evidence of the release of all Interests in the Acquired Assets
of any kind or nature whatsoever.

Assumption and Assignment
to Buyer of Assumed Contracts

13. Pursuant to 11 U.S.C. §§ 105(a) and 365, and subject to and condi-
tioned upon the Closing of the Sale, the Debtors' assumption and assignment to the
Buyer, and the Buyer's assumption on the terms set forth in the Agreement, of the
Assumed Contracts is hereby approved, and the requirements of 11 U.S.C. § 365(b)(1)
with respect thereto are hereby deemed satisfied.

14. The Debtors are hereby authorized and directed in accordance with 11
U.S.C. §§ 105(a) and 365 to (a) assume and assign to the Buyer, effective upon the
Closing of the Sale, the Assumed Contracts free and clear of all Interests of any kind or
nature whatsoever and (b) execute and deliver to the Buyer such documents or other
instruments as may be necessary to assign and transfer the Assumed Contracts and
Assumed Liabilities to the Buyer.

15. With respect to the Assurhed Contracts: (a) the Assumed Contracts
shall be transferred and assigned to, and following the closing of the Sale remain in full
force and effect for the benefit of, the Buyer in accordance with their respective terms,
notwithstanding any provision in any such Assumed Contract (including those of the type
described in sections 365(b)(2) and (f) of the Bankruptcy Code) that prohibits, restﬁcts, or

conditions such assignment or transfer and, pursuant to 11 U.S.C. § 365(k), the Debtors

14



shall be relieved from any further liability with respect to the Assumed Contracts after
such assignment to and assumption by the Buyer; (b) each Assumed Contract is an
executory contract of the Debtors under Section 365 of the Bankruptcy Code; (c) the
Debtors may assume each Assumed Contract in accordance with Section 365 of the
Bankruptcy Code; (d) the Debtors may assign each Assumed Contract in accordance with
Sections 363 and 365 of the Bankruptcy Code, and any provisions in any Assumed
Contract that prohibit or condition the assignment of such Assumed Contract or allow the
party to such Assumed Contract to terminate, recapture, impose any penalty, condition
renewal or extension, or modify any term or condition upon the assignment of such
Assumed Contract, constitute unenforceable anti-assignment provisions which are void
and of no force and effect; (¢) all other requirements and conditions under Section 363
and 365 of the Bankruptcy Code for the assumption by the Seller and assignment to the
Buyer of each Assumed Contract have been satisfied; (f) upon Closing, in accordance
with Sections 363 and 365 of the Bankruptcy Code, the Buyer shall be fully and irrevoca-
bly vested in all right, title and interest of each contract; and (g) each non-Debtor party to
an Assumed Contract that has not objected to the assumption and assignment of such
Assumed Contract to Buyer is deemed to have consented to the assumption and assign-
ment of such Assumed Contract to Buyer and is forever barred from arguing otherwise.
16. All defaults or other obligations of the Debtors under any Assumed
Contract arising or accruing prior to the Closing Date (without giving effect to any

acceleration clauses or any default provisions of the kind specified in section 365(b)(2) of
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the Bankruptcy Code) shall be cured by the Debtors by the payment of the Cure Amount
associated with such Assumed Contract at the Closing of the Sale or as soon thereafter as
practicable, and the Buyer shall have no liability or obligation arising or accruing prior to
the date of the Closing of the Sale, except as otherwise expressly provided in the Agree-
ment.

17. Each non-Debtor party to an Assumed Contract hereby is forever
barred, estopped, and permanently enjoined from asserting against the Debtors or the
Buyer, or the property of either of them, any default existing as of the Closing Date of the
Sale.

18. Except as provided in the Agreement or this Order, after the Closing,
the Debtors and their estates shall have no further liabilities or obligations with respect to
any assumed liabilities and all holders of such claims are forever barred and estopped
from asserting such claims against the Debtors, their successors or assigns, their property
or their assets or estates.

Additional Provisions

19. The consideration provided by the Buyer for the Business under the
Agreement shall be deemed to constitute reasonably equivalent value and fair consider-
ation under the Bankruptcy Code and under the laws of the United States, any state,

territory, possession, or the District of Columbia.
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20. The consideration provided by the Buyer for the Business under the
Agreement is fair and reasonable and may not be avoided under section 363(n) of the
Bankruptcy Code.

21. On the Closing Date of the Sale, each of the Debtors' creditors is
authorized and directed to execute such documents and take all other actions as may be
necessary to release its Interests in the Acquired Assets, if any, as such Interests may have
been recorded or may otherwise exist.

22. This Order (a) shall be effective as a determination that, on the
Closing Date, all Interests of any kind or nature whatsoever existing as to the Debtors or
the Acquired Assets prior to the Closing have been unconditionally released, discharged
and terminated, and that the conveyances described herein have been effected and (b)
shall be binding upon and shall govern the acts of all entities including without limitation,
all filing agents, filing officers, title agents, title companies, recorders of mortgages,
recorders of deeds, registrars of deeds, administrative agencies, governmental depart-
ments, secretaries of state, federal, state, and local officials, and all other persons and
entities who may be required by operation of law, the duties of their office, or contract, to
accept, file, register or otherwise record or release any documents or instruments, or who
may be required to report or insure any title or state of title in or to any of the Acquired

Assets.
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23. Each and every federal, state, and local governmental agency or
department is hereby directed to accept any and all documents and instruments necessary
and appropriate to consummate the transactions contemplated by the Agreement.

24. All entities who are presently, or on the Closing Date may be, in
possession of some or all of the Acquired Assets are hereby directed to surrender
possession of the Acquired Assets to the Buyer on the Closing Date.

25. This Court retains jurisdiction to enforce and implement the terms and
provisions of the Agreement, all amendments thereto, any waivers and consents thereun-
der, and of each of the agreements executed in connection therewith in all respects,
including, but not limited to, retaining jurisdiction to (a) compel delivery of the Acquired
Assets to the Buyer, (b) compel delivery of the purchase price or performance of other
obligations owed to the Debtors, (c) resolve any disputes arising under or related to the
Agreement, and (d) interpret, implement, and enforce the provisions of this Order.

26. The transactions contemplated by the Agreement are undertaken by
the Buyer in good faith, as that term is used in section 363(m) of the Bankruptcy Code,
and accordingly, the reversal or modification on appeal of the authorization provided
herein to consummate the Sale shall not affect the validity of the Sale to the Buyer
(including the assumption and assignment of any of the Assumed Contracts), unless such
authorization is duly stayed pending such appeal. The Buyer is a Buyer in good faith of
the Acquired Assets, and is entitled to all of the protections afforded by section 363(m) of

the Bankruptcy Code.

18



27. The terms and provisions of the Agreement and this Order shall be
binding in all respects upon, and shall inure to the benefit of, the Debtors, their estates,
and their creditors, the Buyer, and its respective affiliates, successors and assigns, and any
affected third parties including, but not limited to, all persons asserting an Interest in the
Acquired Assets to be sold to the Buyer pursuant to the Agreement, notwithstanding any
subsequent appointment of any trustee(s) under any chapter of the Bankruptcy Code, as to
which trustee(s) such terms and provisions likewise shall be binding.

28. The failure specifically to include any particular provisions of the
Agreement in this Order shall not diminish or impair the effectiveness of such provision,
it being the intent of the Court that the Agreement be authorized and approved in its
entirety.

29. The Agreement and any related agreements, documents or other
instruments may be modified, amended or supplemented by the parties thereto, in a
writing signed by both parties, and in accordance with the terms thereof, without further
order of the Court, provided that any such modification, amendment or supplement does
not have a material adverse effect on the Debtors' estates. In the event that there is a
conflict between the terms of this Order and the Agreement, the terms of the Agreement
shall control, except in the case of paragraph ten of this Order which shall control in the

event that paragraph ten of this Order and the Agreement are in conflict.
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30. The transfer of the Acquired Assets pursuant to the Sale is a transfer
pursuant to section 1146(c) of the Bankruptcy Code, and accordingly the sale, transfer,
assignment and conveyance of the Acquired Assets shall be entitled to exemption from
taxation as provided in Section 1146(c) of the Bankruptcy Code. Each and every federal,
state and local government agency or department is hereby directed to accept any and all
documents and instruments necessary and appropriate to consummate the transfer of any
of the Acquired Assets, all without imposition or payment of any stamp tax or similar tax.

31. This Court retains jurisdiction to enforce and implement the terms and
provisions of this Order, including the provisions of paragraph 30 above.

32. To the extent that the Debtors do not dispute the amount, validity, or
priority of the known claims of (i) taxing authorities for real and personal property taxes,
and (ii) mechanics' lien claimants (the "Tax/Mechanics Lien Claims"), the Debtors shall
pay in cash at closing such Tax/Mechanics Lien Claims. To the extent that the Debtors
have previously instituted an action in any court, tribunal, or other administrative body
disputing the amount, priority, or validity of any Tax/Mechanics Lien Claim and/or
dispute, in good faith, the amount, priority, or validity of any Tax/Mechanics Lien Claim,
the Debtors shall escrow the disputed amount of such Tax/Mechanics Lien Claim pending
resolution of such Tax/Mechanics Lien Claim.

33. On the Closing Date, the Debtors shall be authorized and directed to
(x) make the payments described in the Intercreditor Settlement Term Sheet attached

hereto as Exhibit B and (y) (i) terminate all obligations and commitments of the agents,
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lenders and other secured parties under the $450,000,000 Secured Super Priority Debtor
in Possession Credit Agreement, dated as of March 6, 2002, among National Steel
Corporation, as borrower, and the Subsidiaries of the Borrower Party Thereto, as Guaran-
tors, the Lenders and Issuers Party Thereto (the "DIP Facility"), (ii) pay any and all
Obligations (as defined in the DIP Facility) including, without limitation, any accrued
interest and fees under the DIP Facility, and (iii) cash collateralize all outstanding letters
of credit in the amount equal to the sum of 105% of all outstanding Letter of Credit
Obligations (as defined in the DIP Facility). Upon payment of the Obligations and the
cash collateralization of the Letter of Credit Obligations, any liens or security interests
granted, created, or imposed under the DIP Facility (other than the lien in respect of the
cash collateral securing the Letter of Credit Obligations) shall be deemed released. The
administrative agent under the DIP Facility shall cooperate with the Debtors in executing
any documentation necessary to evidence the release of such liens and security interests.

34. As provided by Rules 6004(g) and 6006(d) of the Federal Rules of
Bankruptcy Procedure, this Order shall not be stayed for 10 days after the entry of the
Order and shall be effective immediately upon entry.
D o1, 2008 ENTERED

APR 2 1 2003

John H. Squires Bankruptcy Judge
UNITED STATES BANKR JUDGE
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