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TELEPHONE:
(202) 347-7170

FAX:
(202) 347-3619

WRITER'S E-MAIL:

Via: HAND DELIVERY

The Honorable Vernon A. Williams, Secretary
Surface Transportation Board - Case Control Unit
1925 K Street, N.W.

Washington, D. C. 20423

Re:  Docket No. 42069, Duke Energy Corporation
v. Norfolk Southern Railway Company

Dear Secretary Williams:

Under the guise of a reply to a reply, counsel for NS now attempts to engage
in unauthorized surrebuttal in the above-referenced proceeding through correspondence to
you dated January 24, 2003. We ask that you reject counsel’s letter pursuant to your
authority under 49 C.F.R. §§ 1104.8 and 1104.10. In the unlikely event that you accept it,
we ask that you also accept the enclosed Comments.

Very truly yours,

Gllee 7

William L. Slover o
An Attorney for Complainant -

Duke Energy Corporation
WLS:kfm ]
Enclosure Office ofN;ERED '
cc:  Counsel for Defendant roceedingg
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COMMENTS BY DUKE ENERGY
ON NORFOLK SOUTHERN’S PROFFER OF
“ACTUAL TRAFFIC DATA” FOR 2002

NS’s timely disclosure of its coal traffic data and the integrity of that data
are among the many issues before the Board in this proceeding. See Duke Rebuttal ITI-A-
7-13. On January 20 and 24, 2003, NS tendered for inclusion in the record in this
proceeding some data which it describes as “actual traffic data for the second half of
2002” together with argument thereon. These self-serving materials represent a one-sided
expansion of existing disputes into a new time frame (3Q02 and 4Q02).

In its evidence, Duke contends that NS’s coal traffic data is contrived, self-
serving, and in conflict with similar data released to the public (Duke Rebuttal at III-A-13
to 25). While Duke has insufficient information to evaluate NS’s newest compilation of
unverified data, it vigorously challenges NS’s representation that it constitufces “actual
traffic data” or that it is “the best evidence of actual traffic volumes for the second half of
2002.”

As best as Duke can determine from NS’s proposed filing of January 20®,
the so-called “actual traffic data” is, in reality, NS’s latest version of movements of coal
over the stand alone railroad involved in this proceeding. The size and scope of these
movements are amongst the principal issues in dispute in the evidence of record. NS’s
proffered actual data illustrates its chameleon-like quality. For example, NS claims in its

January 20" filing that Duke received 5,645,950 tons in 2002 at its Belews Creek facility.

-1-




Yet when NS’s “actual” data for the second half of 2002 is combined with “actual” data
for the first half, the same total for Belews Creek is 5,283,248 or 7 percent less. This

anomaly is illustrative of the problems which afflict all of NS’s “actual” data. No useful
purpose is served by permitting NS to place additional biased evidence in the record and

extol it as the best evidence. The only actual coal traffic data which exists for NS for

2002 was released by NS on January 29, 2003 and is attached hereto as Exhibit A. Duke

has no objection to the inclusion of Exhibit A in the record.
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