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BEFORE THE
SURFACE TRANSPORTATION BOARD

BOLEN-BRUNSON-BELL LUMBER

)
COMPANY, INC,, )
' Complainant, ) .
V. ).  FINANCE DOCKET
) NO. 34236
CSX TRANSPORTATION, INC., )
‘ )
Defendant. )

OPENING STATEMENT

Pursuant to the Board’s procedural decision served September 5, 2002, BOLEN-
BRUNSON-BELL LUMBER COMPANY, INC. (BBB) hereby files this Opening Statement in
support of its Formal Complaint filed July 19, 2002.¥ '

BACKGROUND

It is alleged in the complaint that on or shoftly after March 1, 2001 to date, and on é
continuing bas’is,v CcSX Transportation, Inc. (CSXT) has failed to provide rail transpoftatiqn to:
BBB’s place bf business on reésonable request in violation of 49 U.S.C. § 11101(a). A cease and
desist order and damages are sought.

| "BBB is a family-owned wholesale distributor of lumber and forest products. Its place of‘ :

business, commonly knoWn as Bellwood Reload, is located at 3 l 75 Johnson Avenue, in Me'rﬁphié,

Simultaneously with the filing of the coinplaint, BBB filed a petition for partial
revocation of the general exemption for rail transportation of lumber and wood products, which
otherwise would prevent the Board from entertaining the complaint. '

v

-



Tennessee. Bellwood Reload is located at Milepost (MP) 233.1 on CSXT’s Cordova rail line. v That

4 line extends 13.34 miles from point of connection with a main line at Memphis (MP 224.0) to -

Cordova, TN (MP 210.66).
v - On March 1, 2001, CSXT embargoed the Corddva line, citing unsafe conditions in bridges
at MP 223.3 and MP 218.5. That embargo remains in effect at present, 20 months later.

On August 24, 2001, CSXT filed a petition for exemption of abandonment of the Cordqva
line. BBB partiaHy opposed that petition as to the approximate 1-mile segmént between the main
l'inevand Bellwqod Reload. The Board denied that petition as insufficiently suppo'rted.‘ CcSX
Transportaﬁ'on, Inc. -- Aban. Exempt. -- (betw. Memphfs and Cordova) in Shelby County, TN. 2001
STB LEXIS 943 (STB Docket No. AB-55 [Sub-No. 590X], dec. served Dec. 12, 2001). |

On March 29, 2002, CSXT filed a petition for exemption of discontinuance of rail service

_- on the 12.24-mile portion of the Cordova line between MP 222.9 and Cordova (MPk210.66). That

) petition, which did not include Bellwood Reload, was unopposed. The Board granted kthat petitibn.

CSX Transportation, Inc. -- Discon. Exempt. -- (betw. East of Memphis and Cordova) in Shelby

: County, TN, 2002 STB LEXIS 422 (STB Docket No. AB-55 [Sub-No. 615X], dec. served July 17,

2002).

On Iuly 10, 2002, CSXT filed an application for authority to discontinue rail service on the '
remaining 1.1-mile segment of the Cordova line between MP 224.0 and MP 222.9. The proceeding’

in regard to that application has been docketed as CSX Transportation, Inc. -- Discontinuance -- at

' Memphis, in Shelby Coimly, TN, STB Docket No. AB-55 (Sub-No. 618). That application, which

includes Bellwood Reload, was opposed by BBB. The evidentiary record in that proceedirig has

- been completed. A Board decision on the merits of that application is pending. -
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The complaint in the subject proéeeding was filed on July 19, 2002. The Board’s pfoCedural |
decision in the matter was issued on September 5, 2002. This is BBB’s Opening Statement filed
bursuant to fhat decision.

BBB’S complaint was not filed until after Iéngthy negotiations for settlement were
unsuccessful. It would not be productive for the Board ‘to provide for further negotiaﬁon inview of
those prior extensive efforts to resolve this matfer informally. -

BBB’S POSITION

BBB hereby clarifies that it does not challenge the rcasdnableness of ‘CS‘XT’S initial
embargo of the Cordova line. BBB recognizes that as a matter of safety policy, rail carﬁers ﬁlﬁst be
giyen substantial Ieeway to determine in the first instance that unsafe condiﬁons warrant an
efnbargo. Thérefore, BBB acknowledges that when ﬁr’stb imposed, the embargo justified CSXT’é
failure tb provide rail service.? However, the effect of that acknowlédgment is mote conceptual than
practicalq because the embargo became unjusfiﬁable in short order. |

BBB?’s position is that as applied to rail transportation to. Bellwood Reload, the embargo

: became ﬁnreasonable no more than four days after it was first declared. That is the maximufn :

| length of time that it would have taken for CSXT to make interim repairs to Bridge ONI 223.3 to
restore rail service. As will be shown, such repair was dictated upon a balancing of the criteria to be

' considered in determining whether an embargo continues fo be reasonable. CSXT was phySically
and ﬁnanc1ally able to repair the br1dge Repair of the bndge would not have required it to incur

substantial costs in either time or money. The embargo thus ceased to be a valid defense to CSXT’

¥ That acknowledgment constitutes a partial amendment of the complaint (e.g.,
Paragraph IX: “From its inception, the embargo of rail service to Bellwood Reload was not
Justlﬁed by the alleged unsafe condition of Bridge 223.3”). '

-9-



failure to provide rail service as of the time thn repairs to Bridge ONI 223.3 should have beeﬂ
completed. The Board should order CSXT to restore rail service forthwith, and to pay‘damages as
established in the record, plus interest.

APPLICABLE LEGAL PRINCIPLES

A.  Liability.

Rail carriers are required by 49 U.S.C. § 11101(a) to provide transportation or service on

reasonable request. That is a statutory expression of the rail common carrier service obligation that

has existed at common law since the onset of rail transportation in the United S:tates.v The provision

of the statute stating the service obligation was not changed by the ICC Termination Act of 1995.

The statute is not violated without a request for rail transportation, but such a request need

~ not be formal nor in writing. Where rail service has been embargoed, expressions of desire and-

intent to use the rail line and requests for reinstitution of rail service are tantamount to specific
requests for rail transportation. Overbrook Farmers Union - Petition for Declar. Order, 5 LC.C.2d

316, 325 (1989). A shipper is absolved from making a request for rail transportation when a carrier

k - has repudiated the shipper’s right to that transportation. Montgomefy Ward & Co. v. Northern Pac.

Term. Co., 128 F.Supp. 475, 502, n.47 (D, Ore., 1953). The sﬁfﬁciénc‘y ofa re(‘.juest for rail

transportation is established by a carrier’s knowledge of a shipper’s demand for service, the

_ shipper’s known necessities and the carrier’s own previous practice of receiving goods from the

shipper for transportation. Id.

The statutory service obligation is not absolute. A valid embargo relieves a carrier of its

obligation to provide service. ICC v. Chicago, Rock Island & Pacific RR Co., 501 F.2d 908, 911

(8" Cir. 1974). An embargo is a temporary emergency measure issued on a rail carrier’s initiative

-10-



when a dlsablhty makes it unable to properly perfonn its common carrier duty. ICC v. Baltzmore &

. Annapolzs R.R. Co., 398 F.Supp. 454, 462 (D Md., 1975); ajj’ d. 537 F.2d 77 (4" Cir. 1975), cert.

den 429 U.S. 859 (1976); Chicago N.W. Ry. Co. v. Union Packing Co., 373 F.Supp. 734, 736-‘737‘ :

(D, Neb., 1974). A Valid embargo is an appropriate defense to an action for failure to provide

transportation under § 11101(a). ICC v. Baltimore & Annapolis R.R. Co., supra, 398 F.Supp at 467.

Although a valid embargo excuses the service obligation, it does not términate the carrier’s'
duty. Gibbons v. United States, 660 F.2d 1227, 1234 (7" Cir. 198i), To be valid, an embargo mus:t
gt all times be reasonable. If an embargo becomes unreasonable, thé carrier is no longer excused

_from its duty to provide serviée énd may be liéble for damages for failure to provide fransportation »
on reasonable request. ICC v. Baltimore &Annapohs RR Co., supra, 398 F. Supp at 463; Ethan
Allen, Inc. v. Mame Central RR Co.,431F. Supp. 740, 743 (D, Vt., 1977).
Whether an embargo has become unreasonable revolves largely around the length of thc :
service cessation and the intent of the rail carriéf. An intent quickly to restore service would
suppoft 'a legitimate embargo, while a lengthy embargo with ;io intent to restore service in a
. .reasonable time would favor a finding that the embargo becahle unreasdnable, ‘ Oftenv,k the cost df _
. Tepairs, compared to both the amount of traffic on the line and the ﬁnéncial condition of the carﬁer,
has been critical to the conélusion. Usually, where the embargo isa ldng éne, and the cost of .
fepairs not substantial, invalid embargoes have been found. Overbrook Fa}‘merg ‘Unio'n - Peﬁtio:h ‘
for Declar. Order, supra, 5 1.C.C.2d at 322-323 and note 15 (1989).

The Board balances those criteria in determining the reasonableness of an embargo.

Howevef, the balancing process in embargo cases is considerably different from the more familiar v

abandonment balancing process. ‘The abandonment process balances the long—term'éffect of those
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criteria." The embargo process \;\;eighs them in the short-term. That waé receritly madé clear in GS »
: Rooﬁng Products Co. v. STB, 143 F .3d 387 (8™ Cir. 1998) (“GS case™). The Court there reversed
the Board’s finding in Giﬁ"ord—Hill & Co. et al. v. Arkansas Midland RRetal,2 S.T.B. 89 (1997),
that an embargo continued to be reasonable as a defense to an action for failure to provide |
transportation on reasonable request. The Court emphésized that the Boﬁrd’s de(v:isio‘n erfongously :

considered the long-term effect of the embargo balancing criteria.

Thus, the Court in the GS case held that the “cost-of-repair” criterion refers to “‘minokfb
interim repairs™ that would permit short-term resumption of service while long-term options are . -
considered, not major repairs that might be necessary for successful long-term operations, viz. (143
F.2d at 393-394, emphasis added):

. .. (N)otions of long-term feasibility have no place in a proceeding to

determine the reasonableness of an embargo. An embargo becomes unreasonable if
e v ~ arailroad is physically and financially able to resume services (citations omitted).

e : ‘ This is true regardless of the long-term prospects of a particular line. If service can
be resumed at safe levels without substantial expenditure of time ot money, a

railroad should not be permitted to refuse to resume service simply because
extensive improvements might be necessary for the long-term success of the line.

* * *
... Arkansas Midland could have made minor interim repairs that would
have allowed the line to operate as it had. To make those repairs would not have
required Arkansas Midland to incur substantial costs in either time of money . ..
In a similar vein, the Court in the GS case stated that the “amount-of-traffic” criterion does
not refer to long-term profitability of a rail line. The Court explained that while future

* unprofitability is a proper consideration in abandonment proceedings, a rail carrier cannot justify an

embargo on the ground that operations would be unproﬁtgble or less profitable than other '
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operations in the long term, citing Ethan Allen, Inc. v. Maine Céntrql RR Co., supra, 431 F.Supp.‘ at
743 (143 F.3d at 394):
... Profitability of a railroad operation is a proper considerationin
determining whether public necessity and convenience permit the granting of
approval to abandon (citation omitted). Here, however, we are not dealing with a
- case in which a railroad is seeking to abandon a line. The sole question before the
‘Board was whether Arkansas Midland’s embargo was reasonable. An embargo may

not be justified ‘solely on the grounds that to continue to provide service would be

inconvenient or less profitable...” '

The Court in the GS case also made it clear that an embargo cannot be justified on the
ground that the rail carrier is pursuing long-term options for the line, such as abandonment, sale for
continued rail operation or raising funds for rehabilitation. The Court explained that the rail carrier |

 is to first restore service if the repairs required to do so can be made without substantial cost, and
‘only then consider those long-term options, viz. (143 F.3d at 394, emphasis added):
. .« Arkansas Midland could have made minor interim repairs that‘WOuld

have allowed the line to operate as it had. To make those repairs would not have

required Arkansas Midland to incur substantial costs in either time or money. In the

meantime, the railroad was free to explore its long-term options, including the

possibility of selling the line, pursuing abandonment proceedings; or raising funds

for a rehabilitation project.

The Court was following established precedent in so holding. A rail carrier cannot avoid liability
for an unreasonable embargo by seeking abandonment authorization. ICC v. Maine Central
Railroad Co., 505 F.2d 590, 595 (D, Vt., 1974); Overbrook Farmers_ Union - Petition for Declar.

‘, Order, supra, 51.C.C.2d at 322. The mere search for a substitute rail operator offers no solace to a

- shipper, nor does it meet a carrier’s common carrier obligation. Louisiana Railcar, Inc. v. Missouri

Pacific R. Co., 5 1.C.C.2d 542, 547 (1989).
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The Court in the GS case identified overriding considerations in determining the
reasonableness of an embargo, as follows (143 F.3d at 392):
. .. If such conditions (that prevented service) can be easily rectified, the
embargo will not be valid beyond a reasonable time necessary to restore services.
- See Ethan Allen, 431 F.Supp. at 744. The cost of repairing a line to safe operating

condition, and the carrier’s ability to physically and financially catry out such repairs,
are keys to the continuing reasonableness of an embargo . . . ‘

B.  Damages

It is provided in 49 U.S.C. § 11704(b) that a rail carrier‘ is liable for damages sustained bya |
o person as a result of a carrier’s act or omission in violation of a provision of the rail pd‘rtion of fhe
Interstate Comme’fce Act, as aﬁlended.

Where a rail cafriér has been shqwn to have violated 49 U.S.C. § 11101(a) by failing to
provide transportation on reasonable request, damages are awarded for the period between the date
on which the rail line should have been r.estoredvfo service and ei’!;hei~ the date on which service was
actﬁally restored, or the date of a final agency decision authorizing abandonment or discontinuance -
of service on the line. Caddo Antoine and Little Missouri R. Co. -- Feeder Line Acq. -- Arkansas
- Midland R. Cé. Line betw. Gurdon and Birds Mill, AR, 2000 STB LEXIS 252 at *38 (F.D‘. No.

32479 et al., dec. served May 5, 2000), (“Caddo Antoine decision™), rev’d on other gfou’nds sub |
nom. GS Roofing Products Co. v. STB, 262 F.3d 767 (8™ Cir. 2001); Ethan Allen, Inc. v. Maine
Central R. Co., supra, 431 F.Supp. at 744.

| Damages awardable for violation of 49 U.S.C. § 11 101(a) are all losses proximately caus'éd
‘by the violation that are sufficiently supported in the record. Lai:isz‘ana Railcafj, Inc. v. Missouri
Pacific R. Co., sﬁpra, 5 I.'C.C.2c_1 'at 548-550, 7 1.C.C.2d 30, 35-43 (1990). Specifically included are

- additional costs incurred as a result of use of alternative transportation. Caddo Antoine decision,
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: ’supm, 2000 STB LEXIS 252 at *48. Alsé inciuded aré io"st’proﬁts on business ﬁo longer Handled |
as a result of loss of rail serﬁce if sufficiently established in the record, GS Rooﬁng Pr(:.)ducts, Co. 'kv.'
STB, supra, 262 F.3d at 778.
| Interest is to be awarded on all damages based on the U.S. deefnment securities réte
cdﬁipounded quarterly, as provided by 49 CFR. $ 1141.1. Louisiana Raz‘lcaf, Inq. kv. Missouﬁ

~Pacific R. Co., supra,71.C.C.2d at 44. |

* Principles governing mitigation of damages are set out in Louisiana Railcar, Inc. v. Ms;souri k
’P‘aciﬁc R, Cb., supra, 7 1.C.C.2d at '34_35. A party suffering aloss from a breach of duty must do
what a reasonable man would do to mitigate the loss. The burden of proof is on a breaching party to
show that a complaining party did not take reasonable steps to initigate aloss. Whileitisa Question

| of fact whéther there was a reasonable effort to mitigate a loss, there are clear 1imits'to what niu’st be | .
done in mitigation. An injured party has no duty to mitigate until a bféaching party has deﬁﬁitively

i ‘répudiatved its duty. Consequently, it may well be reasonable for an injﬁred i’)‘a'rty’ té rely on

performance by thevot'her party evén after a breach of duty, where the breach.is accompanied by‘ ‘

assurances that perfonﬁance willr be forthéoming. An injured party need not tal;e steps to mitigaté a

loss if taking that eiction would cause ﬁndue inconvenience or would dismbt ‘tlylat péj'ty’s bus‘ibnesvs.‘ ; |

Therefore, an injured party need not cease business activity where cessation v§0u1d ﬁnreésonably v

injure some other interest of that party.
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» RELEVANT FACTS
- Liabﬂigg

1. Cost Of Repairs ¥

Rail service could have been safely restored over the subject rail line if minor intérim re‘pairs ;
were made to Bndge ONI 223 3 consisting of posting? Y three pilings (two in Bent No. 3 and one in
Bent No. 4). The cost of those repairs would have been $4,719. It would have taken no more than
one day to complete those repairs. |

A June, 2002 CSXT bridge inspection report stating that critical conditions in Bent Nos. 3
and 4 of Bridge ONI 223.3 warrant taking the rail line out of service cannot be reconciled with a
January, 2001 CSXT bridge inspection report that did not identify conditions in that Bridge that -

- required immediate repair or embargo of the line. Even giving credence to the Jﬁne, 2002 report, it

' ~ does not follow that repairs to all bridge components marked as “reject” in that report were rgq'uired ;
in order fo’ reétoré safe rail ope’rétions. However, assuming that all nine pilings and both caps
marked ’as “reject” in that report required repair for restoratibn of safe rail service, that is the
maximum Quantity of repairs supportable in the re;:ord. The cost of those repairs would have b(_e_én

$17,753. Tt would have taken no more than four days to complete those repairs.

¥ The facts in this subsection are supported by the verified statement of Harvey H.
‘Stone, P.E., an expert on design and repalr of railroad bridges, copy of which is attached to this
Opemng Statement as Appendix 1.
: IR Posting means cuttmg out the decayed portmn ofa p1hng and patchmg it.
~ (Applic., Vol. 1 at 46). \
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2. htent Of The Railroad ¥

Rail carriers rarely acknowledge that in imposing an embargo they intended to cease servwe o

mdeﬁmtely rather than suspend service temporarily. Consequently, it is usually necessary to mfer a

carrier’s intent on the basis of objective evidence in the record. However, that is not necessary here.

In its Answer to the Complaint filed August 8, 2002, CSXT explicitly acknowledged that it had

(and has) no intention of repairing Bridge ONI 223.3 to restore rail service, either before or after its

petition for exemption of abandonment of the line was denied. On both pages 5 and 7 of its
Answer, referring to its intent before and after denial of that petition, CSXT stated:

.. CSXT decided not to expend the funds necessary to repair the Bridge . . .

Wlthout questlon, therefore, CSXT made a calculated decision from the start, Whlch is still its

 intent, to use the embargo as a means to cease rail service mdefimtely

3. - Length Of The Embargo ¢

As of the filing of this Opening Statement, the embargo has been in effect for 20 months.

That length of time is all out of proportion to the short time and minor cost that it would have taken

‘to repair Bridge ONI 223.3 to restore service. The disproportionate length of the embargo = -

corroborates CSXT’s intent to use the embargo as a means to cease service on the line indefinitely..
It is especially meaningful that the embargo has remained in effect for over nine months after the

effective date of the Board’s decision denying an exemption for abandonment of the line. That

¥  The facts in this subséction are supported by statements made in CSXT’s Answer

" to the Complaint, filed August 8, 2002.

¢ The facts in this subsection are supported by publicly-available 1nfonnat10n

regarding the effective date of CSXT’s embargo of its Cordova rail line.
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indicates disregard for the Board’s abandonment process, as well as for the common carrier service

obligation.

4, Amount Of Traffic On The Line

Attached to this Opening Statement as Appendix 2 is a copy of Exhibit G that was filed as
' ‘part of CSXT’s Petition for Exemption of Abandonment of the Cordova line in chkét No. AB-55
~ (Sub-No. 590X). That exhibit shows that 589 carloads were originated or terminated on the
Cordova line in 1999, 483 carloads in 2000, and 44 carloads in the ﬁrSt two months of 2001. No
traffic has been transported over the line since March 1, 2001 due to CSXT’s embalféo.
| All of that traffic except BBB’s originated or terminated on the portion of the Cordova line

on which rail transportation has been authorized to be discontinued by virtue of the Board’s

- decision in Docket No. AB-55 (Sub-No. 615X). Therefore, in the event that rail service were to be

restored on the subject line, that overhead traffic would no longer move over Bridge ON"I» 223.3; :
Instead of 482 cars that moved over that Bridge in 2000, only BBB’s 198 bc‘ars would move over the
Bridge in the future (less than half the prior volume). It stands to reason that Bridge ONI 223.3
Would be bettet able to physically accommodate that lesser volume of trafﬁc than the heavier traffic

volume that historically was transported over that bridge.

v The facts in this subsection are supported by information filed by CSXT ina
related Board proceeding. : ‘

-18-




5. . Financial Condition Of The Carrier ¥

CSXT is a Fortune 500 'transportatior_l company in sound financial condition. kAttached td‘ :
this Opening Statement as Appendix 3 is a copy of CSXT’s “Results Of Operations” for 2001. -
Appendix 3 shows that CSXT had net railway operating income of $360,220,000 in 2000 and
$456,408,000 in 2001. |

6. Physical Ability Of The Carrier To Repair The Bridge ¥ '

CSXT has been physically capable of repairing Bridge ONI 223.3 since the embargo was
+ first declared. In March, 2001, CSXT employed 661 persons systemwide whose duties include the
repair and/or replacement of railroad bridges. Of that total, 111 persohs were employed in the

Midwest Region, which is the Region in which Bridge ONI 223.3 is located.

7. Requests For Rail Service ¥
From the beginning of the embargo and on a cén_tinuous basis, Mr Noonon Greene of BBB
» vmade Mr. Bill Provident, CSXT’s Director of Product Performance, Midwest Region, and later M.
Mike Katula of CSXT, aware that BBB desired and intended to continue to ship by rz‘a.ibly over the v |
line. ‘Mr. Greene réquested those CSXT représentatives to cause CSXT to refnove fhe embargo and

 to restore rail service. CSXT was well aware that prior to the embargo, BBB had been a significant

¥ The facts in thlS subsection are supported by pubhcly—avallable reports filed by
CSXT and submitted in response to chscovery

‘The facts in this subsection are supported by information submitted by CSXT in
response to discovety.

o

= The facts in this subsection are supported by the verified statement of Robert J.

(Bob) Bell, attached to this Opening Statement as Appendix 4, at 5-6.
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and consistent user of the involved rail transportatioﬁ. CSXT failed to reinstate rail service in
response to BBB’s réquests.

On a number of occasions during the pendency of the embargo, CSXT representatiVes stated
to Mr. Greene that CSXT was attempting to arrange for alternate transportation fof BBB. Onone
such occasion, Mr. Katula of CSXT requested that Mr. Greeng identify the physical facilities that
BBB wouldb require to éonduct its reload business at another 10catioﬁ. Although Mr Greéne
provided that information, CSXT did not follow up with any proposal. Throughout the embargo,
CSXT made it known tb BBB that CSXT was not going to repair Bridge’ONI 223.3 m order to

restore.rail service on the line.

B. Damages 1Y

1. v Natare And Extent Of Injury

Damages suffered by BBB as a result of CSXT’s failure to provide rail transportation consist -

‘of lost profits on reload business no longer handled by BBB, and additional charges for reloading

service on business for BBB’s own account.
a Lost profits - feload business
Inability to receive ‘shiphn_ents by rail has resulted in loss pf all ‘B]‘BB’svreload
" business. BBB’s reload customérs were retail lumber dealers in the Memphis afea whorlack
the ablhty to receive forest products directly by raﬂ Traffic i in BBB’s reload business was ‘
k cons1gned to the retail dealers, not BBB. Forest products con51gned to those dealers would

be delivered by rail to Bellwood Reload. BBB would unload and store those products. The

w The facts in this subsection are supported by Mr. Bell’s verlﬁed statement,

Appendix 4 hereto, at 1-5 and Appendlces RJB-1 to RJB-3.
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retail dealers would pick the prociucts' up from time to time in snia]l trucks, as needed. :
When the embargo made it impossible to receive rail shipments at BellWood Reload, BBB"
was no longer able to conduct its reload business.

' BBB received $500 as compensation for each reloaded railcar. Customers were
willing to pay that ambunt because the total of their rail freight charges plus that amount was M
considerably lesé than the total freight charges that they Would have paid for truck ’
transportation directly from origin to their places of business. In paying:a charge for a réload

service, theréfore, retail dealers were paying primarily for BBB’s ability to take rail délivery

at a nearby locéltion, rather than for physical services provided by BBB. Except for minimal

fuel costs for forklifts used in unloading, there were no costs that were directly assignable to

‘BBB’s reload operation. That operation was conducted with personnel and equipment time

and storage space that were available after the conduct of BBB’s business for its own
account. BBB’s costs for personnel, equipment and storage thus were essentially the same

whether or not the reload business was handled. Consequently, the revefxue received by

BBB was tantamount to the profit that was lost when loss of rail service prevented BBB’s

receipt of rail shipments at Bellwood Reload.

But for CSXT’s refusal to provide rail service, BBB was likély té have continued to
have received 180 carloads of forest products per year in its reload business at Bellwoociv
Reload. That is based on BBB’s actual receipt of a total of 198 carloads by rail at Bellwodd v
Reload in 2000 (the last full calendar year before the embargo), 180 of WMch were r'eceived
in BBB’s réload business. The’volum,e of rail traffic actualiy received by BBB in the first

two months of 2001, immediately before the embargo, would also amount to 198 carloads
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v when annualized (33 cars + 2 mos. x 12 mos. = 198). In the probe‘ediﬁg on'CS}iT’é
application for authority to discontinue rail service to Bellwood Reload, CSXT projected
. futur¢ rail traffic to Bellwood Reload at 198 carloads per year, and BBB ‘agreed wrch that '
projection. | ’ | »
Baséd on the foregoing, BBB has lost profits of $90,000 peryearasa result of loss of

its reload business ($500 per éar x 180 cars per year). From the inception of the embargo on
March 1, 2001 through Septeinber 30, 2002, the total of lost profits has been $127,500
($90,000 + 12 x 17 months). Lost profits will continue during the pendency of this
complaint. |

b. Reloading charges - business for BBB’s own account

BBB formerly received forest vproducts by rail at Bellwood Reldad that were fof -

2 BBB’s own account (in addition to railcars for reload cuétorners). That traffic was

consigned to BBB, not retail dealers. Since the embargo, BBB has received those pfoduct's )

» in rail-truck service as a reioad customer. Reloading of that traffic has been pérfor'med at

- Leewood Yard, at the Memphis yard of Canadian Natiénal Railroad (CN) or at a CN team " N

track known as Peebles tréck. Reloading at the CN yard is p’erfdrmed by GST Corporation. -

Reloading at Leewood Yard and Peebles is performed by‘L&D Trmspbﬁs. Inall instané¢s,

BBB has incurredv additional charges on reloaded shipments conipa:red to prior receipf : .

directly by rail. | |
Since'CSXT’s failure to provide rail service to Bellwood Reload, BBB has paici a

Charge of $500 per carload td L&D Transpdrts for reloading of fofest products for BBB’s

own account at Leewood Yard or Peebles that BBB formerly received directly by rail at
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Bellwood Rélo_ad. BBB peﬁd GST Corpération a reloading charge that %/aried between $5.50
and $6.50 per 1000 board feet of forest products. The rail freight charges to the reload
locations were the same as the rail freigHt charges that would have aﬁplied for direct rail

. delivery at Béllwood Reload. Therefore, the reloading chargeé constitute added charges aé a
result of CSXT’s failure to provide rail service to Bellwood Reload.

Between the inception of the embargo and September 30; 2002, inclusive, BBB has
paid a»totalv of $13,500 in reloading charges to L&D Transports and $'1’ 2,106 in such charges -
to GST Ccrporation.r BBB will continue to incur reloading charges on traffic for its owh
account during the pendency of this complaint.

Mitigation
BBB acted reasonably in the circumstances to mitigate its damages.
a. reload business

BBB was not able to mitigate the loss of profits from its reload business. It Wasynokt‘
feasible for BBB to conduct a reload business at another location. Bellwood Reload is_ |
BBB’s only distribution facility. BBB could not successfully conduct a reléad business at

* CSXT’s Leewood Yard or at other rail-served locations in the Memphis a‘reé that lack -
adequate indoor storage space and office facilities. Without indoor storage, forest products
" would have to be transloaded from railcars directly onto trucks. There are approximételjf
three truckloads of forest products for each railcar. The small trucks uséd for inte;‘mitt@nt
customer pickup from indoor storage would not be feasible for that Quantity of continuous
truck transpoﬁation. BBB does not own any trucks of the carrying-capacity rcquired.

Consequently, BBB would have had to hire trucks to deliver the products to reload
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cUstomeré. The resultiné trdéking costs would have more than offset the revenue récci_?ed )
by BBB for its reload service.

. Some of BBB’s former reload business is being reloaded at CSXT’s Leewood Ya'rci,
but that business is being reloaded by a motor carrier, L&D Transports, Wﬁo has sufficient
trucks 6f the size required to conduct that business efficiently. BBB does not derive any
fevenue from that reload business. Railcars being reloaded by L&D Transports .afe
consigned to some of BBB’s former reload cﬁstomérs “care of” BBB. CSXT notifies BBB
of arrival 6f those railcars at Lee§vood Yard. BBB in turn notifies L&D Transports and the

reload customer. L&D transloads the products from railcars to trucks, and transports the

products by truck to the retail dealers’ places of business. BBB does not do any reloading.

The products are not trar_lsported to or from Bellwood Reload. BBB acts only as a “notify”
party as an aécommodation to some of its former reload customers, who remain customers
of BBB’s business for its own account.
(b)  business for BBB’s own account

v The rail-truck transportation used by BBB on traffic for iis own account was the

lowest-cost alternative to direct rail transportation. Direct truck transportation would have

~ been much costlier. BBB thus acted reasonably in receiving shipments in rail-truck service.
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APPLICATION OF LEGAL PRINCIPLES TO THE FACTS

1. CSXT HAS BEEN SHOWN TO HAVE VIOLATED 49 US.C. § 11101(2)

A. BBB Reésonably Requested CSXT To Provide Rail
Transportation, But CSXT Failed To Do So

The Board should find that BBB reasonably requested CSXT to provide rail transportation -
to Bellwood Reload within the meaning of 49 US.C. § 11101(a). The bases for that finding are -
(1) that BBB explicitly made known to CSXT its desire and intent to make rail shipments over the
line; (2) that BBB explicitly requested CSXT to remove the embargo and reinstitute rail service;
(3) BBB’s consistent significant prior use of the rail line; and (4) CSXT’s explicit refusal to repair
Bridge ONI 223.3 in order to restore rail service.

BBB’s actions in the above respects were tantamount to specific requests for rail
transportation in the circumstances. That was made clear in Overbrook Farmers Union - Petition’
Jor Declar. Order, siapr’a, where the ICC said (5 I.C.C.2d at 325):

... Realistically, Overbrook Farmers could only indicate to MP that it was
interested in transporting certain shipments to or from pomts on the ling, assuming -
appropriate arrangements for service from the on-line origin or to the on-line ;
destination could be made. In view of the various MP-imposed strictures, both overt -

- and implied, we believe the particular efforts exerted by the cooperative in its

discussions with MP related to individual rail transportation movements:and the

resinstitution of direct rail service on the line are equivalent to specific requests for

rail transportation service . . .

In addition, the reasonableness of BBB’s requests for rail transportation was established by
virtue of CSXT’s familiarity with BBB’s rail transportation requirements and BBB’s prior extensive

use of the rail line. Moreover, CS_XT’S refusal of BBB’s requests that it reinstitute rail sbrvice was

- arepudiation of BBB’s right to rail transpoftation, which excused BBB from requesting rail service.
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Those points were made by the Court in Montgomery Ward & Co. v. Northern Pac. Term. Co.,
supra, viz. (128 F Supp at 502):
The question of reasonable request for service is next for consideration . ..
As to outbound shipments, there must have been a reasonable request for receipt at
the plant and transportation to the line equipment of the carrier. Such request was
conclusively established by the knowledge of the individual carriers as to the
demands of Watds, its known necessities and the carrier’s own previous practice of
receiving goods from the éstablishment. In any event, repudiation by the carriers
absolved Wards from making the request (footnote omitted).
A contrary finding is not suggested by the Board’s decision in CSX Transp., Inc. -- Aban. --
between Bloomingdale and Montezuma, in Parke County, IN, (embracing Montezuma Grain Co. v.
CSX Transp., Iﬁc. ), 2002 STB LEXIS 535 (STB Docket No. AB-55 [Sub-No. 486], dec. served
Sept. 13,2002) (“Mdntezuma case™). In dismissing a complaint alleging a violation of 49 U.S.C.
§k11 101(a) in that proceeding, the Board said (2002 STB LEXIS 535 at *21): '

A reasonable request (for transportation) is one that is specific as to the
volume, commodity, and time of shipment,

The Board found that the complaining shipper’s generalized re;iuest for replacement of a chssing
diémond and for CSXT to agree to provide cars, rates and service for unspecified traffic at some
unspecified future time did not constitute a request for service requiring an immediate response, ie.,
~ that such was not a reasonable request for rail transportation within the meaning of 49 US.C.
§ 11101(a).

The case at hand is readily distinguishable from the Montezuma case on that point. The
Volﬁme, commodity and time of shipment of BBB’s traffic were well known to CSXT by virtue of
: v BBB;s consistent émd significant use of the rail line right up to the time that it was embargoed. The

rail line in the Montezuma case had not been used for almost four years at the time of the grain
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company’§ retluest fot rail service. Whether or not it was reasonable tdr‘equite the‘ grain eortlpeiny
to deﬁne ﬂj\le peramete'rs of its transportation request in that circumstanceg it ts ‘elear that any such
requiremer;t would not hatze se_rved a legitimate purpose in the case at hand. As stated by the Court
in Montgotnery Ward & Co. v. Northern Pac. Term. Co., supra, 128 F.Supp. vat 502, the |
reasonabletiess of a shipper’s request for transportation can be conclusit/ely established bya

~ carrier’s kﬁowledge of a shipper’s demands for transportation and the carrier’s previous practice of
providing transpoﬂation for that shipper. Thet is the situatiort in the case at hand. ¥

B. . CSXT’s Embargo Ceased To Be A Valid Defense No More Than
Four Davs After It Was Imposed

Apphcatmn of the balancing process described in the GS case establishes concluswely that
CSXT’s embargo of rail service on the subject line became unreasonable 10 more than four days
after it was 1mposed and thus ceased to be a valid deferise to the action for violation of 49 us.C.

§11 lOl(a)tas of that time. Those four days correspond to the maximum length of time that it would

2 ' The statement that requests for transportation under 49 U.sS. C §1 1101(a) ‘must be
specific as to volume, commodity and time of shipment appears to be unduly broad. That
statement is not supported by the two decisions cited by the Board, neither of which arose ‘under
§ 11101(a); The issue in both of those cases was whether class exemptions for abandonment of
; out-of-serv1ce rail lines should be revoked in view of alleged requests for rail service during the

out-of-service periods. The requirement of specificity in that context does not necessarily mean '
that similar specificity is required in regard to requests for transportation under § 11101(a).
There had ﬂeen no prior decisions in which it was found that a request for transportation under
§ 11101¢a) was deficient as insufficiently specific in regard to volume, commodity or time frame
of traffic tow be transported. The broad statement that such specificity is required is difficult to
reconcile Wgth the findings in the Overbrook and Montgomery Ward cases quoted above to the
effect that requests for rail transportation were legally sufficient under § 11101(a) without regard
to specific 1dent1ficat10n of traffic volume, commodity or time frame. Where a carrier has ‘
embargoed a rail line and the shipper has made extensive use of the line right up to the time of
the embargo there is no requirement that the shipper specify the obvious, i.e., that it intends to -
ship the s | e commodity, volume and frequency that it has consistently sh1pped with the
carrier’s direct knowledge. .
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have taken for CSXT to make minor interim repairs to Bridge QNI 2233 to enable bfes‘torvation of
rail service. Of overriding wéight in the balancing process are that (1) thQs‘e interim r'epairs‘ would
not have required substantial coét; and (2) CSXT was financially and physically able to ’can")vf out the
'repaifs. Also strongly pointing to the unreasonableness of the embargo are (3) its extended lehgth;
(4)CSX_T’S acknoWledgment that it made a calculated decision not to expend the funds for fepair,'. :
- even after its petition for exemption of abandonment was denied By the Board; and (5) that a leséer
traffic volume than prior to the embargo would move over the bridge, with corres‘ponding’l reduced
stress on the bridge. |
The cost of interim repairs to restore service was not substantial whether credence were to
be given to the cost of $4,719 identified by BBB’S bridge expert or to the mafcimum cost of $17,753
suggested by the content of a CSXT bridge inspection report. bBoth amounts >a’re Ieés than fhé O
' $18,002‘ cost of »repajr found to be affordable in Louisiana Railcar, Inc. v. Missouri Pacific R. Co.,
| supra, 51.C.C.2d at 546-547. Both amount are in the range of the $10,000 cost of repair fouridv to |
» be modest and warranted in Ovérbrook Farmers Union -_Petitipn Jfor Declar. Ord_er, supra, 5
I.C.C}.Zd at 324, and in the GS case, supra, 143 F.3d at 394.. It Would take only a single day to make
the repairs identified by BBB, and only four days to make the maximum repairs suggested by the »
'CSXT report.

; ‘Without question, CSXT was financially and physically able to make thé repairs. CSXTisa
Fortune 500 company in ;soundbﬁnancial condition. The cost of interim repairs would have been
minute compared to CSXT’s net railwaf operating income of $456,408,000 in 2001. Any number
of the more than 100 employeésvin CSXT’s Midwest‘Region whose duties in‘clude'répair of ra.ilrp"ad ‘

bridges would have been physically able to make the required interim repairs.
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The 20-m0nth le_ngth of the embargo and its current ongoing nature imply that by virtue of
the embargo, CSXT intended to cease rail service indefinitely rather than to suspend rail service
tempofari]y. That is confirmed explicitly by CSXT’s acknowledgment in answer to the complaint
that if rﬁade a calculated decision not to expeﬁd funds to repair Bridge'ONI 223.3 to restore rail |
service, even after the Board denied its petition for exemption of abandonment of the subject rail
line.2

Coilectively, consideration of those criteria compels a finding that CSXT’s embargo became
unreasonable almost from thé start, and consequently did not provide justification for CSXT’S

failure to provide rail transportation except for no more than four days after it was imposed.

C. The Circumstances Cited In CSXT’s Answer Do Not Provide
Justification For CSXT’s Failure To Provide Rail Transportation

In Paragraph V on page 5 of its Answer filed August 8, 2002, CSXT cited the folloWing
circumstances as justification for its decision not to expend the funds necessary to repair Bﬁdgé.
ONI 223.3:

... CSXT had decided to prosecute abandonment of the Memphis—Cofdova »

Line, was actively advancing the abandonment, was attempting to make.

arrangements for alternate service for Complainant, and concluded that it would not

earn the necessary return on its investment to repair and/or replace the Bridge . ..

- Essentially the same circumstances were cited in Paragraph VI on page 7 of the A_nsWer as
justification for CSXT’s decision not to repair the Bridge after the Board’s denial of exemption for

abandonment, except that prosecution and advancement of discontinuance of service on the line

were substituted for prosecution and advancement of abandonment.

W The bridge would be used for less than half the traffic volume than before the
embargo, reducing wear and tear. : '
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None of the circumstances cited by CSXT provides the slightest justiﬁcatién for its failv;xre to
provide transportation at BBB’s requést. | | k
| () deciding and preparing to abandon
It is settled that a rail éarriér cannot avoid liability for failure to provide rail ‘
transportation simply by seeking abandonment authorization. Overbrook Falfme‘r"s Union -
Petition for Declar. Order, supra, 5 1.C.C.2d at 322, citing ICva'. Maine Cenﬁal Railfoad "
Company, 505 F.2d 590, 595 (D, Vt., 1974). If actually seeking abandonment aﬁthorizaﬁon
does not avoid liability under 49 U.S.C. § 11101(a), it follows a forﬁorz" that neither does |
CSXT’s mere decision to prosecute an abandonment or discontinuance, nor “actively |
advancing” an abandénment or discontinuance pﬁor to filing of a petition or application for
authorization. In the Caddo Antoine decision, supra, the Board noted that the Court in the -
GS case held that the rail carrier should have repaired the track as soon és possible, even :

though the carrier made a determination shortl after instituting the embai 0 to abandon the

track or otherwise dispose of it. (2000 STB LEXIS 252 at *6). It is apparent, therefore, that
- CSXT’s decision to prosecute abandonment or discontinuance and its aCtiVe advancement of
abandonment or discontinuance do not provide justification for its failure to provide rail

transportation on request.
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(i)  attempting to arrange for alternate service

Tt is settled that a mere attempt to arrange for alternate transportation service does not
justify failure to provide rail transportation on request. That principle was stated most
clearly in Louisiana Railcar, Inc. v. Missouri Pacific R. Co., supra, 51.C.C.2d at 547, viz. ¥

MP argues that it had no intention to discontinue service to LRC

because it proposed to sell the line to another carrier to provide continued

service. We do not agree with MP that this effort to arrange for another

carrier to provide for rail service fulfills its responsibilities under the Act to

provide transportation in the meantime. While in Overbrook, supra, we

noted that MP could have continved to meet its common carrier obligation by

offering equivalent truck service, the mere search for a substitute rail operator

- offers no solace to LRC, nor does it meet MP’s common catrier obhgatlon
As stated by the Court in the GS case, the rail carrier is to restore rail service first, |
- and then consider long-term options such as sale of the line for continued rail operation.
(143 F. 3d at 394)

Bar Ale Inc. v. California Northern R. Co.,2001 STB LEXIS 633 (STB Finance
Docket No. 32821, dec. served July 20, 2001), is not to the contrary. The Board there took ,
into account unexpectedly lengthy negotiations for sale of the involved line in finding that -
an unusually lengthy embargo did not imply an intent on the part of the rail carrier to cease
service indefinitely (id. at *14-15). However, the Board did not find that the carrier’s
attempt to sell the line for continued rail operation justified its failure to provide rail service.

Instead, the Board found that the rail carrier’s failure to provide rail transportation was not

unreasonable because (1) the cost of required.repairs was substantial; (2) the rail carrier was

W The ICC’s reference to “equivalent truck service” in the Overbrook case was to

. truck allowances that would have put the shipper in the same economic position as if direct rail
service had been provided. (5 1.C.C.2d at 326). The ICC found that adequate truck allowances '
had not been offered (id.).
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vn‘ot financially able to pay that eost; (3) substituted setvice was provided so that the énipper
was not left without a transportation option; and (4) the shipper intended to relocate off fhe .
rail iine (id. at *14-16).

It is clear, therefore, that CSXT’s attempts to make arrangements for alternative
service for BBB do not provide justification for CSXT’S failure to provide rail transportation :

on request.

, (iii) inadequate rate of refurn on the cost of renair nf the bridge ;

| The’COurt in the GS case made it clear, if it was not clear already, that a rail eafﬁer
cannot lawfully refuse to provide reciuested rail transportation on the ground that if would be |
unproﬁtable to perform the tnansportation (143 F.3d at 394). k The Court eiplained that
unproﬁtab111ty of operations is a matter for cons1derat1on in abandonment ot dlscontmuance o
ploceedmgs not in proceedings mvolvmg the reasonableness of embargoes. (]d ).
Numerous decisions are in accord. See, e.g., Ethan Allen, Inc. v. Maine Cenlml R Co.,
supra, 431 F.Supp. at 743; Montgomery Ward & Co. v. Northern Pac. Term. Co.; supra;
New York Central R. Co. v. United States, 201 F.Supp. 958, 959-960',(SD, NY, 1962); and
New Oﬂeans T& TBureau v. Mississippi Value Barge Line Co., 280 I.C.C. 105 (195 1.

In attempting to justify its failure to restore rail service on the ground that it would
not earn an adequate return on its investment to repair and/or replace the bridge, CSXT was
referring to the cost of bndge repair for long-term operations, i.e., for at least 10 years As
the Court in the GS case made clear, the cost of long-term operatlons has no place in " |
proceedmgs to determlne the reasonableness of embargoes In addltlon 1nasmuch as

unprofitability of operations is no defense to an actlon for violation of § 11101(a), it follows |
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a fortz’ori that neither can such an acﬁbn be ‘siiécekssfiﬂ‘ly defénded oﬁ the g;‘OUnd that a rail
Mier would not earn a desired rate of return from an investmeﬁt necessary to resfore rail
service. For all of these reasons, CSXT’s failure to provide requested rail trarisportation
cannot be justified on the ﬁna;ricial grounds put forth by CSXT. |

D.  CSXT Should Be Ordered To Cease And Desist From Vlolatmg
49 U.S.C. §11101(a) :

It having been shown that CSXT is in violation of 49 U.S.C. § 1 llOl(a'),vthe Board shéuld
. enter an order requiring CSXT to ceaée and desist forthwith from such violation.
2. DAMAGES SHOULD BE AWARDED : ~
| A. Proximate Causality Was Shown

The dafnages claimed by BBB have been shown to have been p’roximatelyk caused by
CSXT’s failure to provide requested rail transportation. It was not possible for BBB to conduct a
 reload operation without direct rail service at Bellwood Reload. In Qrder tobeina stitidn to
provide a reload service, an entity must have direct rail service that is not available to its relbéd '
- customers. CSXT’s unlawful embargo deprived BBB of the required rail service at Bellwood |
Rev:load.v Proximate causality is thus shown betweenk CSXT’s failure to prdvide requeéte_d rail
tré.nsportétion and loss of BBB’s reload business and associated profits.

CSXT’s unlawful embargo made it impossible for BBB to receive business for ité owﬁ
account directly by rail at Bellwood Reload. BBB has been forced to receive fhat traffic by rail-
‘ truck reloading service. That service has required BBB to pay added costs compared to its prior

receipt of that ,trafﬁc directly by rail. Proxiniate causality is thus shown befween CSX_T’S failure to
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 provide requested rail transportation and BBB’s paymient of additiorial costs for receipt of business
for its own account.

‘B. The Extent Of Damages To Date Was Shown

There hais'been an adequate showing of the extent of BBB’s damages to date. The $SOQ
‘charge that BBB received for each carload reloaded was shown to be tantamoﬁnt to BBB’s lost
profit. The gross amount received and the net profit weré essentially the same because BB‘B’S
 customers were paying primarily for the economy of receiving shipments at a nearby location by rail
rather than for physical services rendered by BBB, and because except for minimal fuel costs for
forklifts, there were no costs that were directly attributable to BBB’s reload ‘operation.k Reload k
customers were willing to pay BBB’s reload charge because their rail freight charges plus the reload
' charge were considerably less than the charges that they would have paid for, truck _trans’portation .
directly from origin. No costs were directly éttribufable to the ’reload operatibh beéause’ thé
personnel and equipment time and storage space used in the reload Qperatioﬁ utilized available
vcapacity in BBB’s business for its own account. . |
It is necessary to estimate the quantity of reload business that BBB would have handled éfte? e
- . the embargo because no reload businéss could actually be handled during that period due to the
absence of rail service. The most reliable evidence on which to base such an estimate is the actual
quantity of reload business handled by BBB immediately before loss of 4raﬂ service. Inthe most -
reéent calendar year before embargo of rail scrviée, BBB received 198 éarlqads of forest products at
: Bellwood Réload,‘ 180 of whjch‘consisted of reload business. In the proceeding on CSXT’s
"applicatibn for authority to discontinue rail service on the ‘line, CSXT projected future rail ﬁafﬁé on

the line at the same 198 carloads per year. BBB agreed with that projection in the discontinuance
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proceeding, and continues to agree witvh’it here. On thatvbé.sils, itb sﬁould be found that BBB Woﬁld
have received 180 caﬂoadé per year of reload traffic but for imposition of the e‘mvbargo; effective |
- March 1, 2001. BBB thus would have received 255 carloads of reload tr‘afﬁc through September |
30, 2002, as to which it has lost profits of $500 per carload, or a total of $127,>5,00. |
BBB s réceiving traffic formerly received by rail at Bellwood Reloadb for its own account in
- rail-truck reload service via CSXT’s Leewood Yard, CN’s Memphis yard or a CN team tvrack.‘
| While the rail ﬁeiéht charges to those reloading points are the same as BBB paid for rail delivery
_directly at Bellwood Reload, in addition BBB has been required to pay reloading charge's on that
trafﬁc; Be‘;ween the effective date of the embargo and Septémber 30, 2002, BBB has received 27
carloads on which it has paid a total of $13,500 in additional charges to L&D‘Tran‘sports, and 23
carloads on which it has paid a totél of $12,106 in additional charges to GST Corporation.
| As of September 30, 2002, BBB’s total darﬁageé are‘ as follows:
Lost profits - reload business | $ 127,500
Reload charges - L&D Transports 13,500

Reloadkcharges - GST Corporation 12,106 -
TOTAL DAMAGES, 9-30-02 : $153.106 -

C.  BBB Reasonably Mitigated Damagies '

The Board should find that BBB acted reasonably in regard to mitigation of daméges. Thefe f

was nothing that BBB could have done to mitigate the lost profits from loss of its reload business.
It could not conduct its reload business from another location. Bellwood Reload is its only

distribution facility. BBB does not have the truck capacity that is necessary to provide a r;eloadk
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business succeésfully at a rail-served location that doéé nbt have indoor storage. Its proﬁt wduld be
wiped oUt if it were to hire truck transportation from such a location to dealer facilities.
BBB has not provided reload service for customers since the embargo. Shipments by raii to
CSXT Leewood Yard consigned to former BBB customers “care of” BBB are being reloaded by
‘L&D Transports, which also trucks the products to dealer facilities. BBB acts solely asa “nofify”
party 1n regard to thoée shipments. H does not derive reload revenue or reQenue of any oiher kind.in
regard to those shipments.
- BBB acted reasonably in receiving traffic for its own account in rail-truck transportation.
’ That was the lowest—costf alternative to direct rail service. Direct truck service would have cost
o much more than rail-truck service. |

D. The Board Should Provide For A Subsequent Phase Of This
‘ Proceeding For A Final Determination Of Damages Plus Intereést

’ Inasmuch as CSXT is continuing to fail to provide requested rail transportation, dama'ge;s
- will continue fo be iﬁcurred during thé pendency of this compléint. Conséquently, it will be |
necessary at a future time to make a final determination of total damages and to calculate interest-: ‘
: thereon. The Board is urged to provide for a subsequentk phase of this proceeding for that purpose.

~ CONCLUSION AND REQUESTED RELIEF '

WHEREF ORE for the reasons stated, the Board should find that from no more than four

i v days after March 1, 2001 to date, and on a continuing basis, CSXT has failed to prov1de rail
transportatlon to Bellwood Reload on reasonable request in v101at10n of 49 U.S.C. § 11 101(a) | The
Board should enter an order requmng CSXT to cease and desist forthwith from violating that

~ statute. The Board should find that BBB has been damaged as a result of that statutory violation in
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the form of lost profits from reload business no longer able td be handled, and by Virt_ué of added

costs on traffic transported for BBB’s own account, but that a final determination of the amount of -

those damages plus interest cannot be made at this time because of the continuing nature of the

~'that final determination is to be made.

" DATE FILED: October 28, 2002

~ statutory violation. The Board should provide for a subsequent phase of this proceeding in which ,

Respectfully submitted,

BOLEN-BRUNSON-BELL LUMBER COMPANY, INC.
3175 Johnson Avenue S -
P.O.Box 11205 :

Memphis, TN 38111

v Complainant

THOMAS F. McFARLAND

THOMAS F. McFARLAND, P.C.
208 South LaSalle Street

Suite 1890

Chicago, IL. 60604-1194

(312) 236-0204

Attorney for Complainant
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STB Finance Docket No. 34236

- VERIFIED STATEMENT OF HARVEY H. STONE

G My name is Harvey H Stone. I am President of Stone Consul’ung & De51gn, Inc. My : W
| ‘busmess address is 324 Pennsylvania.Avenue West P.O. Box 306 Warren PA 16365. -
Tam a licensed professwnal engineer in 31 states mcludmg Tennes‘see ‘ If es’tabllsbed“ i
: : vStone Consultmg & Design, Inc. in 1996 to provide consultmg service in the: rail mdustry Pr1or
to that time, I was employed by a reglonal engmeermg firm for 28 years From 1980 to 1996 I ‘
‘was President of that company. |
Attached to my statement as Appendix HHS-1is akcopy of my resnnte. I have 32 yeafs of “
: experience in insp'ection, design an_d repair of railroad bridges. My resnnie lists seven raillfoad ‘
eOmpam'es ‘forv whom I have performed bridge insﬁectiOns. Attached tothls Statement as o “
e Appendix HHS-2 isa listing of six additionaf railroad companies for whom 1 have inspeotéd,\

deSIgned or repaired rallroad br1dges

I have been retained by Bolen-Brunson—Bell Lumber. Company, Inc (BBB) to prov1de an o

~ estimate of the cost requlred to make mtenm repalrs to a railroad bridge ona ra11 lme owned by
CSX Transportatlon Inc (CSXT) in order to restore rail service on that embargoed hne and to

“estimate the length of time that would be reqmred to make those répairs.

The railroad bndge in questlon is located at M11epost 2233 on CSXT’s Cordova raﬂ lme L

at Memphls Tennessee That bmdge is known as Bridge ONI 223. 3 Itis a 6-p1le tlmber trestle »
- with 10 bents. Ttis 120 feet in length. I performed a detailed 1nspectlon of Bndge ONI 223.3 on’ |

: August 11, 2002 in conjunction with a verified statement‘ that I submitted in behalf of BBB m ok

APPENDIX I- 0penmg Statementk =

Finance Docket No. 34236
Vs - HarveyH Stone

Page 17
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: STB Docket No AB 55 (Sub-No 618) in whlch CSXT seeks authorrty to drscontmue raﬂ : &;f i S
: k, - service over the line that serves BBB’s place of business. A
CSXT has not 1dent1ﬁed pamcular unsafe conditions in Bmdge ONI 2233 that caused it’
: to embargo rail serv1ce to BBB’s placeof business. The evidence submrtted by CSXTm‘the ;» _’

' ,“c‘liscontinuance proceeding was contradictory in that respect. - Attached to my state'meritvas 8

Appendrx HHS-3 isa copy of a report of an inspection of Bridge ONI 223 3 performed by a
' CSXT brldge mspector on January 9, 2001. That report apPeared as'pages 5 8 and 59 in Volume ?l Gt
: “3 of CSXT’s apphcatron in the discontinuance proceedmg The entrles under the headmg class s
in the report correspond to brldge mspectlon codes in CSXT’s brldge inspection manual._ Ina’
k. response to dis'covery in this proceeding, CSXT provided explanations ro‘;a its _co‘dve entrles as e

- follows:

‘Bridge Inspection Codes
A - Bridge ,component in gdod cOndition * no maintenance frequired vk
B _ : Preventatlve maintenance. for non-structural 1tem Thrs code used for e i

- ,_mlscellaneous items: such as: dnft and: channel condmons, pamt track ahgnrnen : i o
' and profile: ‘ : ‘

. C Brldge structu’ral.» component::

C1 - Structure member in poor condition and requires to be monitored at"each :
_inspection. Structural members noted with this codmg should be o
. considered for maintenance program. :
~ C3- Structural member i is functional with signs of detenoratlon No
. maintenance is expected between inspection intervals. - R
- C5- Structural member is in satlsfactory condrtlon w1th only mlnor e
L deterioration noted. : :

APPENDIX I Opemng Stafement'
. Firiance Docket No. 34236 ...
s HarveyH Stone -
; ’ PageZ : TR S
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D Bridge feature or member requires slow order, immediate repair, or taken out of <~
' service for safety consideration. It is expected that the Inspector or Bridge - :
+ Supervisor finding such a condition will implement the appropriate action “ F SNl
(including proper notification of the Train Dispatcher and the Bridge Desrgn FONT Sae
Ofﬁce or local Road Authority) 1mmed1ately ,

s It is apparent that the only code clas51ﬁcatlon that would warrant 1mmed1ate repalr or takmg a G

= hne out of service for safety con51derat10n iscode D. Itis also apparent from the January 9 2001 i

o 1nspectlon report that CSXT’s bridge mspector did not cla551fy any component of Brrdge ONI o
| 223.‘3 asa code D. In thls bndge 1nspect10n report issued lessthan two mo_nths before CS‘XT ’ :
; .‘e'rnhargoed Service ’on the line in question CSXT’S ovyn bridge inSpector did‘ not 1dent1fy any | e
condltlon in the brrdge that warranted takmg the line out of service for safety reasors. e

Attached to my statement as Appendxx HHS 4 are copies of reports of 1nspect10ns of Bent T

i N_os.\3 and 4 of Brldge ONI 223.3 p’erformed by a CSXT bndge inspector on June- 19, 2_002),} o’nl e
* which the entry “critical” appears. In response to disckovery in thi's pr()ceeding, CSS(T has"statedffi : S '

k i s that the entry “crrtlcal” in those reports “means a defectrve condition requmng 1mmed1ate repalr ;b e

or removal frorn service for safe operatlon of rail traffic”. There ‘Was 1o entry of “crltlcal.” or any S

entry of srrmlar 1mport on the bndge 1nspect10n reports for any: other bents in the Brldge

It is not p0331b1e to reconcﬂe CSXT’s claim: that in- June 2002 condltlons An: tw i bents 1n o s
/ : the bridge Warranted an embargo with the January, 2001 CSXT report that no condltlons in the
: brldge warranted an embargo. It cannot be that bridge condltlons detenorated in the 1nter1m N

e trafﬁc moved over the bndge durlng almost all of the penod in questlon The 11ne Was

o 5 ‘ embargoed effectlve March 1, 2001

‘ APPENDIXI Opemng Statenicnt

: - Finance Docket No. 34236

) VS HarveyH. Stone y

] : ; Page 3 L
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Even glVlné credence to CSXT’s later claim, it does not follow that every defect noted by &
= CSXT would requrre repalr for safe restoration of rail service. Reference to Appendrx HHS 4 7
‘shows that CSXT classified as “rej ect” five of the six pilings and the cap in Bent No. 3 and four |
ofthe six pilings and the cap in Bent No. 4. CSXT did not state whether it claims that all of =

. those pilings and caps require repair for safe restoration of rail service"or’ whether service 'could e

- be safely restored ifa lesser number of those bridge: components were to be repalred It can be -

conc]uded however, that repalr of nine prhngs and two caps is the max1mum reparr that could be b‘ v‘
y clalmed by CSXT to be requrred for safe restoration of rail service.

As a result of my own ins’pection of Bridge ONI 223.3,1 testiﬁed in the di's‘continuance o
X proceedmg that four pllrngs should be posted and the cap should be replaced in Bent No. 3, and

three plhngs should be posted in Bent No. 4, but the cap in that Bent does not requlre

e replacement However that testrmony 1dent1ﬁed repan‘s that would be requrred for ng—te

§ 'operat1ons ie; at least ten years into the future. Lesser repairs would be requlred to safely allow o

o for short-term operatlons. Certauﬂy,.replacementof the.caps.in those,bents,ls.not reqmred for» N ‘

that purpose.. Neither of those caps:hasifailed:. There:is no evidence:of cruShlng;:offe’i‘the‘rfcapfthatg-r = e ¢

e i 'w'ould.indlcateasig:’niﬁcantoverstres’s;an 'Notvall of»thepilings wouldi'require?posting forrsafe?

- ‘ short-terrn operatlon Certainly, operations could be performed safely 1f four of the s1x plhngs in~ L

'each bent were to be in satrsfactory condition. That is evident from the fact that there are many

: rallroad brldges that have only a total of four pilings per bent. Four good pﬂlngs per bent WOuld o

permit safe operation over Bridge ONI 223.3 in view of the light traffic volume of less than200

« APPENDIXI OpenmgStatement iy

F inance Docket No. 34236
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. costs prov1ded by Currie Constructlon include all materlals hardware equxpment and o

g c1ty cost 1ndlces in RS Means. Buﬂdmg Constructlon Cost Data. The pertment pages of the

s “ Means Data appear as: Appendlx HHS 6 attached 1o my Statement My ad]ustment of the 'um

i v“(rounded) are $1 573 per piling for postlng pilings and $1,798 per cap for replacmg caps

: carloads per year. Tt would require posting of onlv two pilings m Bent No. 3 and one piling in i :

~ Bent No. 4 to result in four satisfactory pilings in each bent.

It can be concluded, therefore, that safe rail operations can bb‘e fast 6 fé d(ov“é‘r th'é" "lin’e 1f

= {iinét vinte‘ri:m t'epairs were to be made to Bent Nos. 3 and 4 of Bﬁdge ONI 2233’ jlfiblitsisting 5 f : i G
; Cpos’tlng three p]hngs | o

| Attached to e Statemem as Ap pen le HHS 5 13 a copy Of a quotatlonx of costs for br1dge e 2

: .‘repan’ made by Cutrie Constructxon Company, Inc to Meridian Southern Raﬂway on J anuary 26 |

; 2001 Stone Consultlng & Des1gn, Inc obtained that quotatlon for Mendlan Southem after - %

completlng 1nspect10n of 84 timber bndges on the Meridian Southern i in November, 2000 The
o ,1nstallat10n Mendlan Southern contracted w1th Cume Construction to make most of the repalrs S
"‘quoted by Currie. In determlmng unit costs to be used in my cost estlmate in th1s case I used the , ,‘7
hlghest unit cost per item quoted by Cume, as adjusted to apply to Memph1s, TN on the bas1s of i

fk costs based on the Means Data appears -asmy- Appendlx«*HHS 7: The apphcablewunlt costs

On the foregomg bases rail service to BBB’s place of busmess could have been safely

g . restored 1f three plhngs in Bent Nos 3 and 4 of Bndge ONI 223.3 were posted at a total cost of

. $4 7 19 ($1 573 each X 3) Even makmg the maximum repaJrs that could be clalmed as necessary .5 it

APPENDIX I- Opemng Statement e
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each +2 caps at $1,798 each)

by CSXT, service could havé been safely restored af atotal cost of $17,753 (9 pilings at $1V,573' :

In response to my 1nqu1ry, a representative of Currie Constructlon Company stated that 1t

business.

-43-

“would have taken no more than one day to post the three pilings that I 1dent1ﬁed as requlrmg B
repair, and no more than four days _to.perform‘the‘mammum repalrs.'that could be. cl_almed as, L
: nécessafy hy‘CSXT.‘ That is an informed estimate entitled to aonsidérable‘weight;ﬁ Curne e e
‘ ,Cohstructioh actually perforfned fepairé of the nafurg here involved for Meéridian Southern " : e

‘ Railway in 2001, and feg_ularly performs repairs of that nature in the ordinary co’ursé of its v

““APPENDIX I - Opeining Statemiént =~
: ananceDocketNo 34236 .o
VS - Harvey H. Stone "~
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YERIFICATION

STATE OF PENNSYLVANIA )
) SS:
COUNTY OF WARREN )
HARVEY H. STONE, being duly sworn on oath, deposes and states-that he has read the

foregoing statement, that he knows the contents thereof, and that the-facts:therein stated are true.

and correct.

““uun,,,

.........

& A %
- H RS “Mﬁ‘tCJLi’ “Rlé o XN ’g
£ s AGRICULY eyl =

HARVEY H. STONE 8 @ Poos

tar

T Notanai Seal

Lmdaa Robingon, Notary Public
. . i Warren, Waren County -

My Commission Expires: My Comm res Apr. 7, 2003

jaia: Association ot Notaries
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Stone Consulting & Design, Inc.

Harvey H. Stone, P.E., President

Education: Rensselaer Polytechnic Institute/BSCE ‘

Harvey Stone established Stone Consulting & Design, Inc. to provide a consulting service to the rail
- industry. Prior to forming SC & D, Mr. Stone was with a regional engineering firm for 28 years, president
from 1980 to his leaving in 1996. He has also been employed by the U.S. Army Corps of Engineers and in
the construction sector. Mr. Stone is chief engineer of the firm as well as chief executive officer and acts as
principal-in-charge on major industrial and rail projects.

During Mr. Stone's many years of experience, he has successfully handled large projects involving railroad
“and rail passenger feasibility studies, railroad track and structure design, economic studies and fensibilit’y
reports along with numerous civil works projects in more than fourteen states. He is frequently called
upon to prepare preliminary engineering feasibility studies for industrial development projects and rail
- projects involving federal and state grants. Most of the projects he has recommended as feasible have been

funded and constructed.

Mr. Stone is involved with the Society of Professional Engineers, American Consulting Engineers Council -
(ACEC), American Railway Engineering and Maintenance-of-Way Association (AREMA) and the American
- Society of Highway Engineers through which he has obtained invaluable exposure to the many changes in
~ engineering technology over the years as well as continued awareness of the constantly changing rules,
regulations and grant programs on all governmental levels. He is past chairman of ACEC's Quality

Committee on which he has served over five years.

Mr. Stone is a registered Professional Engineer in over 30 states.

Representative projects:

Bridge Inspections

Meridian Southern Railway, Mississippi

Owego & Harford Railroad, New York

Western New York & Pennsylvania Railroad, New York & Pennsylvania
New York & Ogdensburg Railroad, New York

Southwest Pennsylvania Railroad, Pennsylvania

Allegheny Valley Railroad, Pennsylvania

Arcade & Attica Railroad, New York

Duferco Farrell Corp., formerly Caparo Steel, Farrell, Pennsvlvania

Rehabilitation of the 46 miles of in-plant track facilities for the former Sharon Steel Manufacturihg
Complex. Three phases complete to date, totaling over $750,000.

VS - Harvey H. Stone
Finance Docket No. 34236
APPENDIX HHS-1
“(Page I of 2)
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Stone Consulting & Design, Inc.

rand Valley M ing, Warren, Pennsvlvani
Rehabilitation of manufacturing facility (former Struthers Wells facility) wich 120-ton crane and rail access.
Project included tloors, foundation, heating, electric and building improvements. Project cost - $420,000.

Winner Steel Services, Sharon, Pennsylvani

Design and management of construction of 1400" embedded track siding through an area of contaminated
ground. Provided consulting for coil unloading facility and overhead crane foundation design. Project cost

- $370,000.

Uniflo Building Improvements, Erie. Pennsvlvania
Rehabilitation of 150,000 SF building constructed in 1890, including floors and loading/unloading
facilities. Project cost - $1,250,000.

We: reland County [DC, Gr urg, Pennsvlvania
Design and administration of numerous projects for this client including several large track rehabilitation

projects, rail access with crossings, and grade crossing warning systems. Total project costs to date - $1.7

million.

Portage County Passenger Rail Studv, Ravenna, Ohio

A passenger rail study to evaluate alternative passenger routings and potential ridership for a passenger
connection, which could include Kent, Akron, Aurora and Cleveland, Ohio.

Western Nevada Development District, Carson City, Nevada

Feasibility study to determine the viability of reopening the historic Virginia and Truckee railroad as a -
regional passenger tourist attraction.

Kenosha Harborfront Trolley, Kenosha, Wisconsin

Design of a $2,800,000 trolley system for downtown trolley loop to run from the harborfront to the
railroad station. '

Raj erica, Inc. - Lubbock, Texa

Rail line feasibility study, cost study and negotiations for the relocation of 12 miles of railroad track. .
Estimated project cost is $16,000,000. :

ity of Warren, Warren, Pennsylvani ;
Design of a 425’ five-span bridge across Conewango Creek, including intersections and traffic signals.

Pikes Peak Historical Sereet Railway, Colorado

Design of street track for historic trolley in new bridges and street connections.

Growth Resources of Wellsboro, Wellshoro, Pennsylvania

Railroad rehabilitation project, including drainage improvements, track welding, roadbed improvements,
grade crossing replacements and new track construction. Project construction value close to $1,000,000;

total project value was $2,200,000.

TMPA Rate Case, Slover & Loftus, Atrorneys, Washinoton, DC ’

Preparation of engineering testimony on behalf of the Texas Municipal Power Authority against BNSF
Railroad to establish lower coal shipping rates. '

VS - Ha,—vey H. Stone
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APPENDIX HHS-2

Additional bridge inspections, design and rehabilitation

projects by Harvey H. Stone

South Branch Valley Railroad, West Virginia

West Virginia Centrai Railroad, West Virginia
Knox & Kane Railroad, Pennsylvania

Lzke Shore Railway Association, Ohio

Mohawk, Adirondack & Northern Railroad, New York

Northwest Pennsylvania Rail Authority, Pennsylvania
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T " TIHBER BRIDGE INSPECTION REPORT . EXHﬁBIT B

-

‘REFIX: ONT HILEPOST:  223.30. SRIOGE NUNBER:.223.3 . .

GUBDIVISION: HEHPNIS TERHINAL

QCATION: DISTRICT:. _ * DIVISION: HS
- COUNTY: SHELBY .. -~ TOUM: WULON ST: T ..
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+P TLOCKS/STEEL SPANS .
LTS/00UELS/LAG SCREUS
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EYHIR T G ABSC(Sup-no, fqon)
PETITIont FoR ExEmpTion FILED AUG. LY Logf

Jacksonville, FL August 22, 2001

Ms. N. Rosehberg -J150

RE: TN-12 — CSXT Proposed Abandonment, Midwest Region, Nashville Division,
Memphis Terminal, from Milepost 0NI-210.66 near Cordova to Milepost 0NI-224.00,
near Memphis in Shelby County, Tennessee, a distance of 13.34 miles.

STB Docket No. AB-55 (Sub-No. 590X)

“In preparatidn for filing a Petition for Exemption on the above-referenced line segment, listed
below are the carloads handled over the line for the years 1999, 2000, and 2001 year-to-date:

- CARLOADS
PATRON STATION COMMODITY 1999 2000 2001 (ytd)

Bolen Brunson Bell Memphis Lumber 134 198 33
Mr. Bob Bell
Bellwood Reload
3175 Johnson Avenue
Memphis, TN 38112

Edmonds Material Cordova Brick 414 235 10
Mr. Jerry Edmonds
Edmonds Material, inc.
9400 Macon Road
Cordova, TN 38018

Memphis Gas Light & Water Cordova Transformers 0 1 0
Mr. Tommy Shropshire
Traffic Manager
Tennessee Valley Authority
1101 Market Street
Chattanooga, TN 37402

Whittington Lumber ‘Cordova _Lumber 41 38 1
Mr. Jimmy Whittington ;

- Jimmy Whittington Lumber Co. i : .
9045 Macon Road L {CE ugn, g
Cordova, TN 38018 5 X ﬁ LF%V \L\{-

An embargo was placed on the rail line that serves the above four customers in March, 2001,
citing unsafe bridge conditions. Non-rail transportation options available to the customers
include motor carriers that serve the area. In addition, rail loading and unloading facilities are
available at CSXT’s Leewood Yard in Memphis.

There are no defense installations served by this line or in the immediate vicinity.

%/ yd o

Noel L. Perry
Director
CSXT Sales & Marketing

-58- APPENDIX 2 - Opening Statement
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STB Finance DoekéfNo.dsztzss .
VERIFIED STATEMENT OF ROBERT J (BOB) BEL L
My name is Robert J. (Bob) Bell. I'am Presrdent of Bolen—Brunson—Bell Lumber S
: Company, Inc (BBB) My busrness address is 3175 Johnson Avenue P O Box 11205
e Memphrs TN 381 11. BBB isa wholesale distributor of lumber and forest_products. kBBB,is a S :
o : closely—held company owned solely by me and members of my family. s S
| BBB’s lumber yard is located on the Cordova rail hne of CSX Transportatron Inc i
: (CSXT) at Mrlepost No. 223.1. Thatis BBB’s only place of busmess CSXT embargoed ra11 |
: ,’servrce on the Cordova hne effectrve March 1,2001. Prior to that embargo BBB wasa ‘
E srgmﬁcant user of CSXT’s rail service. In the year 2000, BBB recerved 198 carloads In the ﬁrst k
: :two months of 2001 prror to the embargo, BBB received 33 carloads Onan annuahzed basrs
| that would have resulted in the same 198-car rarl volume asin 2000
The rail trafﬁc received by BBB consrsted of commodrty type forest products, such as
k_two-by-fours that are used for general construction purposes Those are relattvely hrgh—volumce : " ;
low—cost products that ‘can be recelved much less expensively by rarl than by truck BBB a.lso
kreceryed by truck, and »contlnues to receive, specralty—type forest products, such as _one‘-by—SlX' ‘ S

* redwood, that is used in more limited construction applications. Those are snialler-volurne .

o higher-cost products that lend themselves more readily to truck transportatron In the year 2000

77 percent of total forest products recerved by BBB were received by rarl
Most of the rail traffic received by BBB was “reloa i trafﬁc, ie., trafﬁc received in L

‘conjunction with a rail-to-truck transloading business conducted by BBB. BBB’s 'customers in

APPENDIX 4= OpemngStatementT'
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that busmess were retail lumber dealers in the Mernphrs area that do not have the ablhty to

. receive forest products d1rectly by rail. Reload traffic was consrgned to the dealers not BBB

Lt Forest products cons1gned to those dealers would be unlo’aded and stored at Bellwood Reload. : i

fThe dealers would send small trucks to p1ck up quantities of those products from time to trme as o
| needed Of the- 198 cars received at Bellwood Reload in 2000, 180 consrst of reload shrpments .
BBB has lost all of'its reload busmess as.a result of its mabrhty to recerve rarl slnpments
: at Bellwood Reload BBB’s only place of business is Bellwood Reload When BBB lost the s
| ability to transload from rail to truck at Bellwood Reload, it lost the abrlrty to conduct a reload SrELLS
: _business. It was ii'ot 'feasible for BBB to conduct a reload business at CSXT’S Leetvood Yard or"j -

at other rail-served locations in the Memphls area that lack adequate mdoor storage space and

. office fac111t1es ‘Where there is madequate storage, forest products have to be transloaded

5 ' _ 'dlrectly from rallcars to trucks. At three truckloads per railcar, the small trucks used for ’

2 : mtermrttent customer plckup from 1ndoor storage would not be able to handle that quant1ty of - o

~ forest. products on a contrnuous bas1s BBB does not own-any: trucks of the requrred carrylng

: f““”capac1ty Consequently, BBB would have to hire commercial trucks to del1ver the products to’
. reload custom_ers. The resulting trucking costs would more than‘cancel out the r_evenue BBB S
o ‘received for the reload service |
Some of the forest products formerly reloaded by BBB are now bemg reloaded at CSXT’ : ; o

: Leewood Yard. That trafﬁc is bemg reloaded by L&D Transports a motor carrier whrch has

sufﬁcrent trucks of the reqmred capac1ty to conduct the reloading operatlon successfully BBB : B

' vdoes not derrve revenue of any kind from those reloaded shipments. Ra1lcars to be reloaded by

APPEND]X 4 Opemng Statement‘ : :
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'L&D are con31gned directly to retall lumber dealers “care of” BBB CSXT notlﬁes BBB of

lamval of those rallcars at Leewood Yard. BBB in turn nouﬁes L&D and the reta11 dealer L&D e

'BBB does not reload those products. The products are not tr‘ansported toor from Be'llwood <
: Reload. BBB acts solely as a “notify” party as an accommodation to some of its former relo,ad e
‘c&tomers. who remain as customers of the forest productsvbusineSS—ithat‘BBB‘ Operates,kforf_itsxown cag i

*account.

BBB recelved $500 per rmlcar as compensatmn for receiving its customers forest

: products by rall at Bellwood Reload Attached to my statement as Append1x RJB 1 is a copy of |
- va typ1ca1 BBB 1nv01ce in that amount 1ssued to Tom Eubanks Lumber Co on Jan 9 2001 for et s
e reloadm‘g Rarlcar TTLX 856317. Retail dealers w1thout rail service were Wllhng to pay that o ‘
. Tamount becatise 1t ‘would have cost them much more to receive shlpments drrectly by truck from" :
‘ distant origins than by rail to Bellwood Reload plus the $500 reload charge The dealers were . B
| paymg the reload charge in recogmtlon of BBB’s ab111ty to reduce thelr frelght charges asa result s
‘ of receipt of shlpments by rall rather:than: for physrcal services: prov1ded by BBB In fact there ’
| : was Very llttle handlmg of reload shrpments by BBB. Except for minimal fuel costs for forkhfts
k‘used in unloadlng rallcars there were 10 costs that were dlrectly ass1gnable to the reload o
voperatlcn The personnel equlpment and storage space used in the reload operatlon wete takmg
. advantage of excess capacrty in the conduct of BBB’s busmess for 1ts own account The costs for - ‘;‘ . :

- ’personnel,' equipment and storage would have been essentially the same whether;or n'ot the reload

s 'APPENDIX4 Opening Statement™ ="+
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. Bellwood Reload in 2000, the last full calendar year before the embargo of whrch 180 carloads

sk k: ’and stored there untll a purchaser was found

busmess was handled Consequently, the amount recelved by BBB for reloadmg was tantamount
to the proﬁt that it lost when deprlvatlon of rarl sérvice caused BBB to lose 1ts reload busmess -’
'BBB was hkely to have received 180 railcars per year in its reload operatron but for JenE

" 'CSXT s refusal to provide rail servrce That is based on BBB’s actual recelpt of 198 rallcars at

. "were reload cars. That quantity is s also supported: by the 33 rarlcars that BBB recelved in the ﬁrstf

‘two months of 2001 1mmed1ately before the embargo which would arnount to the same 198 -car '3 s

: volume When annuahzed In the proceeding on CSXT’s apphcatlon for authorlty to drscontmue 5‘}; 5 A
" rail servrce to Bellwood Reload CSXT prOJected future rarl traffic to Bellwood Reload at 198 B
o carloads per year 'BBB agreed with that proyectron and continues to do s0 here

On that basrs BBB is losrng proﬁts of $90,000 per year in reload busmess no longer ol

: ‘handled due to loss of rall service (180 X $500) The total lost proﬁts would be $127 500 from ‘
the date of the embargo through September 30, 2002 ($90 000 + 12 X 17) Lost pro ﬁts S ki

i contrnurng dunng the pendency of the complarnt

The remamder of the rail traffic recervedﬁby BBByvasbusi’ness t‘or its owﬁa ,
: trafﬁc was consrgned chrectly to BBB not to retarl dealets. The ultrmate purchaser of that trafﬁc o

 was not known at the time of the rail sh1pment That traffic was unloaded at Bellwood Reload i e

‘ Srnce the embargo BBB has been recelvrng that trafﬁc in rall-truck reload servrce e1ther";

v 'at CSXT’s Leewood Yard at the Memphls rarlyard of Canadran Natlonal Rarlroad (CN), or at a L

~ CN team track l(nown as Peebles, The reloading at Leewood Yard and the Peebles track has e
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‘been performed by L&D Transports at a charge of $500 per railcar. The reloading at the‘tC:N yard . :

has been performed by GST Corporation at a charge that has varied between $5.50 and $6.50 per »

| :’1 ,000 board feet. Those reloadmg charges are caused by the embargo masmuch as the ra11 frelght -
| charges to the pomts of reloading are the same as the ra11 frerght charges to Bellwood Reload w
prior to the embargo | |

My Appendrx RIB-2 consists of copies of all.of L&D’s mv01ces for reloadmg charges

: pald by BBB between the beglnnmg of the embargo and September 30, 2002 Those charges

© fotal $13,500. | ST
| Y My Apperrdix RJB-3 is a compilation of the reloading charge_s baid by BBB t'o; GST ,‘ : o
: Corporation between March 22,2001 and September 30, 2002, inclusive, in the total amouht of
- $12,076. | o ‘ R
’v The ra11-truck transportatlon used by BBB on trafﬁc for 1ts own account was the lowest-
. Acost transportatron alternattve available to BBB It would have been far more costly for BBB to* B
,,,’ : have recelved that- trafﬁc frc)m' orlgmt»dlrectly/ by truck. i : y

From the begmmng of'the embargo and on a: contmumg basrs BBB made CSXT aware A

E2 that BBB desrred and mtended to continue to ship by rail over the- hne BBB spemﬁcally

"requeste_d that CSXT remove the embargo and restore rarl service. Those contacts’were made by i

A Mr. Noonon E. Greene, a BBB employee, to Mr. Bill Provident, CSXT’s Director of Produc_t N

Performance, Midwest Region, and later to Mr. Mike Katula of CSXT.- CSXT was well aware o ‘

that prior to the embargo, BBB had been a significant and consistent user of the raﬂ line‘. Onone o

such occasion, Mr. Katula of CSXT asked Mr. Greene to identify the physical facilitte's that BBB k

: APPENDLY 4- OpemngStatement.'_,
) ‘Finance Docket No.34236 "+ .
L VS- ,R‘obertJ (Bob) Bell .

. . Page3 of6 :
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Woﬁid réqﬁire in'order ‘to be able to conduct its 'ré]oad 'busineés at an alternate i‘ail-séi'ved :
- locatlon Although Mr. Greene prov1ded that mformatlon, CSXT did not follow up w1th any i
proposal Throughout the embargo CSXT made it known to BBB that CSXT was not gomg to

. restore rail service on the Cordova line.

L APPENDLX' 4- Opening Statement L
' Finance Docket No.34236 G
A RobertJ (Bob) Bell .. .
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Oot-20-2002 [i:idee  Frow-T WEFARLABD B2 261 R T-187 P.802f0R2 F-B44

VERIFICATION
STATE OF TENNESSEE )
Y} B8
COUNTY OF SHELBY ]

ROBERT I (BOR) BELL, being duly sworn on oath, deposes and staies that he bas read
the fﬂfegeimg staternent, that he knows the contenis thereof, and that the ficts therein stated are

troe grd correct,

AN
/ ROBERT J. {BOB) BELL

RUBECRIBED AND SWORN 10
before me this 2. { day
of Octoher, 2002,

N S

* Notary Bublic

My Commission Expires: ﬁ -{7—- 5~
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BELLWOOD RELOAD

3175 JOHNSON AVE
MEMPHIS, TN. 38112
(901) 327-8190 FAX (901) 327-8199
' : JAN 9, 20001
INVOICE 10921-2
TERMS: NET 10 DAYS

TOM EUBANKS LUMBER COMPANY
SCOTT STREET
MEMPHIS, TN.

CAR TTZX856317, 2X8 HF. FOR UNLOADING & RELOADING $500.0p

THANK YOU $500.00

VS - Robert J. (Bob) Bell

. .68- . Finance Docket No. 34236
APPENDIX RJB-] .

: (Page 1)



L & D TRANSPORTS

Invoice

P.O.BOX 2143 T —
MEMPHIS, TN 38101 ! —Date o a-‘ff"?‘fi__ B
PH #901-543-9217 9-30-01 | 929 |
FAX # 901-543-2993 i
L Bill To
 BOLEN-BRUNSON-BELL LUMBER CO.. INC
13175 JOHNSON AVE
MEMPHIS, TN 38112
P.O. No. Terms Project
Due on receipt 3 . f
- ftem Qty Description Rate Amount
RELOAD SERVICES
CHTT 273006
ATW 50046
TTZX 863418
TTZX 86483
TTZX 861799
5 CARS UNLOADED FROM CSXT $500.00 $2,500.00
Total so.cé

-69-

VS - Robert J. (Bob) Bell
Finance Docket No. 34236
APPENDIX RJB-2
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L & D TRANSPORTS

P.0.BOX 2143
MEMPHIS, TN 38101
PH # 901-543-9217
FAX # 901-543-2993

Invoice

l Date ‘ Invoice # 1.

11-30-01 1025

{
| Bit To
1
| BOLEN-BRUNSON-BELL LUMBER CO.. INC
13175 JOHNSON AVE
i MEMPHIS, TN 38112
i
5
e
P.0. No. Terms = | Project
— :
I! Due on receipt I: ) i
ftem Qty Description Rate ‘ Amount
ELOAD SERVIICES

CRLE 20649

TTZX 863242

CHTT 273317

¥ TTZX 856674
4 CARS UNLOADED FROM CSXT $500.QO $2,000.00
- | v
i
Total $0.00

-70-

VS - Robert J. (Bob) Bell
Finance Docket No. 34236
APPENDIX RJB-2
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L & D TRANSPORTS ‘ i
Invoice
P.0.BOX 2143 e i e e
MEMPHIS, TN 38101 ! Date : Invoice # .
PH # 901-543-9217 Y19.30-01 | 1220 .
FAX # 901-543-2993 12-30-01 j 1220 ¢
f Bill To
3 e o ——— —— e et
| BOLEN-BRUNSON-BELL LUMBER CO.. ING "™
; 3175 IOHNSON AVE
' MEMPHIS, TN 38112
;
{
,i
[ -
P.O. No. Terms Project
' E Due on receipt’ l
| - i E
fom Qty Description Rate : ; Amount
RELOAD SERVICES
TTZX 861727
SSAM 38724
TTZX 864660 N
3 CARS UNLOADED FROM CSXT $ 500.00 $1,500.00-
|{ Total ' 50.00

-71-

VS - Robert J. (Bob) Bell
Finance Docket No. 34236
APPENDIX RJB-2

(Page 30of 7)



L. & D TRANSPORTS

P.0. BOX 2143 R —
MEMPIIIS, TN 38101 . pate | Invoice#
ST P
PH # 901-543-9217 | MAR .15 ! 3155
- FAX #901-543-2993 Tiisis [0 1o - S0
8ill To -
BOLEN-BRUNSON-BELL LUMBER CO., INC
3175 JOHNSON AVE
MEMPHIS, TN 38112
P.O. No. Terms Project
Duc on remi’pt
ftem Qty Description Rate Amount
RELOAD SERVICES
TTZX 864660
TTZX 863441
TR 165567
CNA 555123
BNSF 559517
AERC 7320
6 CARS UNLOADED AT LEEWOOD YARD $500.00 | $3,000.00
i
L L i
Total 5000

72~

VS - Robert J. (Bob) Bell
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L & D TRANSPORTS

P.O. BOX 2143
MEMPIIS, TN 38161
PH # 901-543-9217
FAX # 901-543-2953

' Bill To

! BGLEN-BRUNSON-BELL LUMBER CO., INC B

13175 JOHNSON AVE
! MEMPHIS, TN 33112

JUNIOI

ftem

Description

Pue on receipt

Rate

CARS

{CNA 554 376
HLSC 2819
LW 74155
SSAM 038678

TTZX 86657

RELOAD SERVICES

PEEBLES
PEEBLES
LEEWOOD
"PEEBLES

LEEWCOD

e g

13-

$500.00

Date

S S

3_ aéc

R oy

lnvmme #

6305

. ey
Pro;ect :
vpee J——, ..__,s
I Amount
i e e

. $2,500.00
: i
|
i !
|

5000 |

VS - Robert J. (Bob) Bell
Finance Docket No. 34236
APPENDIX RJB-2
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L. & D TRANSPORTS
P.O.BOX 2143

MEMPHIS, TN 38101
PH #901-543-9217
FAX # 961-543-2993

e e

-1 BilTo

| BOLEN-BRUNSON-BELL LUMB

13175 JOHNSON AVE
| MEMPHIS, TN 35112

reres ey
ER 0.,

i
i
i
i
|
i
i
1
Il
i

2
6

0iC

: ”3

Date Invaice # |
'7-25-02 7255
| [

)

P.O. No.

|
i
i
i
h
t
i
!

ftem : 3 Qty

Description

S R
Terms Project ;

B Tl |

Duc on receipt ,

- e o g e

Rate ! Amount

S T S,

CARS 3

RELOAD SERVICES

CNA 555082 PEEBLES
| CNA 553292 PEEBLES

DOMAN LONGS PEEBLES

$500.00 | $1,500.00

uu

!
.8
-

-74-

VS - Robert J. (Bob) Bell
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e i,

L & D TRANSPORTS
P.O. BOX 2143

MEMPHIS, TN 38161
PH # 901-543-9217
FAX # $01-543-2993

P

!

Bill To

i BULEN-BRUNSON-BELL LUMBER CG., iNC

" 13175 JOHNSON AVE
I MEMPHIS, TN 38112 -
]

; PDate i
15230-02 |

P.0. No. Terms

ftem

aty

CARS

CN 557275

RELOAD SERVICES

275-

PEEBLES

—1

Totai

Due on receipt -
R SS—

Rate

Invoice

Invoice# |
: Ll

Project

i
H

Amount

|
i

$500.00

i

? L

- |

! SRR
S0.00,E

VS - Robert J. (Bob) Bell
Finance Docket No. 34236
APPENDIX RJB-2
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Remit 70:

1.
o}

—

P.O.Box 2

w

-

38

Mempiis. TN

12878

BOLEN-BRUNSON-BELL
3175 JOHNSON AVE.

i

TN 38112

MEMPHIS

e e ey e e

0€°58Y

L-6S0€6LC

(Page 1)

APPENDIX RJB-3

VS - Robert J. (Bob) Bell
Finance Docket No. 34236
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CERTIFICATE OF SERVICE

I hereby certlﬁ' that on October 25 2002 I served the foregoing document Opemng

' Statement by UPS overmght mail on Louis E. Gitomer, Ball Janik LLP, 1455 F Street N W,

-~ Suite 225, Washington, DC 20005; and on Natalie S. Rosenberg, CSX Transportauom Inc., 500

Water Street, J150, Jacksonville, FL 32202,

CThonmes £ e @MLMASL

Thomas F. McFarland
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