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PREFACE

|
AND SUMMARY OF ARGUMENT

In Decision No. 39 in|this proceeding, served August 27, 2002, the Board denied
|

the Joint Petition! that ATOFINA anb KCS had filed on June 18, 2002, seeking “interpretation
of the Geismar Condition imposed 1111 1999 in Decision No. 37, reopening, and other relief.
September 10, 2002, ATOFINA alox
No. 39. Both Petitioners could have 1sought reconsideration, but only ATOFINA did so within

|
the 20-day period set in 49 C.F.R. § :[1115 3(e). On September 30, 2002, KCS filed what it titles

'This document incorporates by reference all abbreviations and definitions of terms
;J‘Jational Railway Company and Ilinois Central Railroad

contained in the Reply of Canadian
Company to Petition of ATOFINA

September 20, 2002 ( “CN Reconsideration Reply™).

etrochemicals, Inc., for Reconsideration, filed on

ne filed a timely Petition for Reconsideration of Decision

2

On



a “Reply” to ATOFINA’s Petition fc
KCS, one of the initial Joint Petition
nor joined in ATOFINA’s Petition.
Reconsideration is either an untimely
ATOFINA Petition, combined with
use of a “tag-team” approach, seek n
question of reconsideration. The K(
against replies to replies and its time
the Board’s procedures.® It is also re

wrong.

Because the KCS Reﬂly is in substance a second, untimely, request for

reconsideration by the second of the

2See Reply of The Kansas Ci
Reconsideration of ATOFINA Petro

t
C

KCS disingenuously implies
in Decision No. 39. For example, K
ATOFINA’s request” because “AT(
reopened,” and that the Board erred
requirements for reopening a procee
ATOFINA and KCS, and the failure
should be deemed equally responsib]

3See 49 C.F.R. § 1104.13(c)

(petitions for reconsideration limited

for reconsideration must be filed within 20 days of service of Board action in question). K(

“Reply” was filed 34 days after Deci
reconsideration. Together, ATOFIN
amounted to 30 pages (not including
a petition for reconsideration.

[

»JTr Reconsideration.? The KCS Reply does not explain
iers, neither filed its own timely petition for reconsidera
Mat KCS titles a “Reply” to the Petition for
/ petition for such relief by KCS itself, or Volume II of
;reply to CN’s Reconsideration Reply. Petitioners, thy
1?erely to have the last word (and the most words) on thy

*}S Reply, which seeks to evade both the Board’s prohib

Jplete with factual statements that are unsupported or pl

%Joint Petitioners, CN should be entitled under the Boar

by “impos[ing] a requirement that ATOFINA meet the
ding” (KCS Reply at 3). In fact, the request was by bot

and page limitations on petitions for reconsideration, a

y Southern Railway Company in Support of the Petitig
chemicals, Inc. (filed Sept. 30, 2002) (“KCS Reply™).

that it was only ATOFINA whose Joint Petition was de
CS claims that in Decision No. 39 “[t]he Board denied
IFINA had not established that the CN/IC merger shoul

e for any deficiencies in the Joint Petition.

“A reply to a reply is not permitted™); id. §§ 1115.3(d
to 20 pages, not counting summary of argument; petiti

A’s and KCS’s filings in support of reconsideration

th

to meet those requirements was one shared by KCS, which

vhy

tion

the
ough
I .
ition
buses

ain

n for

nied

d be

D-(e)

ons

CS’s
sion No. 39, or 14 days past the deadline for petitions fi

or

summaries of argument), or 50 % in excess of the limit for




rules to respond to such a request. ‘19 C.F.R. § 1104.13(a). Accordingly, CN respectfully
submits this supplemental reply to tﬁe KCS Reply for the Board’s consideration should it decide
to consider KCS’s filing despite its &?vasion of the Board’s rules.

KCS argues (1) that nt was error for the Board to hold Petitioners to the standard
-for reopening an administratively final decision that Petitioners themselves invoked in the Joint
Petition (Joint Petition at 1 n.1 (citir_g 49 C.FR. § 1115.4); (2) that ATOFINA has belatedly
-provided evidence of “substantially éhanged circumstances” that satisfies that standard; (3) that
the Board erred in holding ATOFINA to a “feasibility test” that was not imposed in Decision
No. 39; and (4) that the Board was Vs;rong to suggest the possibility of a negotiated resolution
regarding access to ATOFINA. As CN will demonstrate in the remainder of this supplemental

reply, none of these arguments is valid.*

“KCS calls on the Board to give “full consideration” to the late-filed comments of the
American Chemistry Council (KCS Reply at 4 n.3). The arguments in those comments add
nothing of substance to those already made by Petitioners, and are addressed fully by the C]
Reply, the CN Reconsideration Reply, and this supplemental reply.

z

iii




L IT WAS APPROPRIATE, A

PETITIONERS’ ALTERNA

KCS argues that the E

requirement that ATOFINA meet th
should and could have used its retain
errs in suggesting that the Board add
advanced for their proposed relief. 1
“oversight, interpretation, and enfory

the CN/IC merger decision” (see KC

Petition stated, was one for a determi

to be personal to the requesting com
similarly-situated shippers who [abs

lost . . . competition as a result of th

at 7-8). Far from “cursorily and smnhauily dismissing” Petitioners’ arguments (see KCS R«

at 6), the Board carefully considered

Geismar Condition did not extend, at

ATOFINA, not named in it.> Given

occasion for the Board to do anythin

retained . . . to oversee the conditiong imposed in CN/IC” (see KCS Reply at 4).

In Decision No. 39, th

*Neither ATOFINA nor KCS
Geismar Condition.

ND NO ERROR, FOR THE BOARD TO RULE ON

ARGUMENT

TE REQUEST FOR REOPENING.

Qomd erred in Decision No. 39 because it “imposed a
a}requirements for reopening a proceeding when the Bo
ed Oversight authority” (KCS Reply at 3-4). It is KCS
irmsed only one of the grounds that it and ATOFINA
1‘1 fact, the Board gave full consideration to their reques
:iement of the ‘Geismar Condition” imposed by the Boa
S Reply at 4 (footnote omitted)). That request, as the J
ation of “whether the [Geismar Condition] was inteng
anies or whether the condition . . . is available to all
t the relief sought by Petitioners] would have

1 CN/IC merger and the Access Agreement” (Joint Petit

the issue Petitioners had raised and determined that the

1d should not be construed to extend, to parties, such as
{;his interpretation of the Geismar Condition, there was

é further to exercise the authority it “expressly

| . . .
le Board carried out the commitment it had made, on

alleges that the Board erred in this interpretation of the

ard

that

t for

rd in

oint

led

ion

eply

no




terminating the CN/IC Oversight proceeding, to “remain available to consider and promptly

resolve disputes relating to KCS’ ac :jess to shippers under any of the conditions we have

imposed.” Oversight Decision No. 4 at 3.° When Petitioners filed their Joint Petition, secking

“remedial relief based upon the Geismar access condition,” the Board did indeed “consider and

promptly resolve” the dispute that P ed

ctitioners raised under the Geismar Condition. It reject

 not to Petitioners’ liking is no basis for suggesting, as KCS

their claims. That the resolution w
does, that the Board somehow faile ?to proceed as stated in Oversight Decision No. 4.7

KCS’s claims that Petitioners “never had the opportunity to demonstrate gog

cause for reopening” (KCS Reply at 5), and that the Board issued Decision No. 39 without

giving them the opportunity to addr

Petitioners had every opportunity to

SKCS states that, before the ¢
requested that the Board remain avai
(KCS Reply at 5). In fact, Petitioner
CN/KCS/ATOFINA issue” in gener:
for remedial relief based upon the G
the Geismar condition would apply
Petrochemicals, Inc. and The Kans
2001), CN/IC Oversight. Petitioner

Board ruled in Decision No. 39 that {

they sought.

"In Oversight Decision No. 3

that it had “authority independent of th

conditions as warranted upon reques
suggest that it considered itself free,
conditions that could have been req
oversight proceeding was open, or
§ 1115.4 (requiring “material error,
for a supplemental order under 49 U
the close of formal oversight.

ss the standards for reopening (id. at 6), are not true.

address those standards in the Joint Petition itself, whic

losing of the oversight proceeding, Petitioners “specifig
lable to address the CN/KCS/ATOFINA issue if neces,
s mentioned no intention to bring up “the

al. All they said was that they intended “to ask the Board
cismar access condition” if CN failed “to acknowledge that

cally

ary

ﬁcf) the ATOFINA traffic.” Joint Comments of ATOFIN

|City Southern Railway Company at 3 (filed Nov. 27,
carried out that intention by filing the Joint Petition, but the
e Geismar Condition would not support the remedial relief

kat 4), the Board stated, without specifying such authority.
e formal oversight process to enforce or revise merger
or on our own initiative.” However, the Board did not
&)nce it terminated formal oversight, to impose new merger
sted while the application was pending or while the
th it regarded its standards for reopening under 49 C.F.
‘ew evidence, or substantially changed circumstances”)
S.C. § 11327 (requiring “good cause™) as inapplicable

2

or
after




they specifically asked to be treated

§722(c) and 49 C.F.R. § 11154 or ¢
pursuant to 49 U.S.C. § 113277 (Join
their claim for “oversight, interpretation and enforcement™ might be inadequate to support t

request for mandated haulage access

request for reopening by complying

detail the respects in which the procs

substantially changed circumstances

such a determination.”

Even in their Correcti

address the standards for reopening

that failure, but instead unilaterally 2

for reopening” in a subsequent pleadi
that the Board denied Petitioners the

pass up the opportunities they had to

¥The ICC’s decision in Georg
Rates & Practices of Oneida Motor F
(cited in KCS Reply at 6 n.10), has n
decided, in the exercise of its discret]
present additional evidence that its rz
consistent with the extensive discuss
to the analysis of reasonableness of

1!
|
A

‘as a Petition To Reopen filed pursuant to 49 U.S.C.

s a Request for Issuance of a Supplemental Order filed

?t Petition at 1 n.1). Petitioners obviously recognized tl
1’
‘ yet they did not even attempt to support their alternati
with 49 C.F.R. § 1115.4, which required them to “state
%éding involves material error, new evidence, or

1
justifying and must include a request that the Board mx
|

on/Opposition, filed after CN had noted their failure to
bN Reply at 18-22), Petitioners made no attempt to cu

1
sserted a prerogative to “specifically address the groun

hat

heir

Ve

in

ke

re

ds

ing (Correction/Opposition at 2 n.1). KCS cannot claim

opportunity to address those grounds when they chose

do so.®

ia-Pacific Corp. — Petition for Declaratory Order — Ce
Treight, Inc., 9 1.C.C.2d 103 (1992) (“Georgia-Pacific’

0 bearing on this case. In Georgia-Pacific, the ICC
on, that it would give a motor carrier the opportunity t
tes were not unreasonable, by submitting evidence

aotor carrier rates. 9 1.C.C.2d at 178 & n.166. There i

suggestion that it would have constimted error if the ICC had chosen in its discretion not to

the carrier that opportunity. (In any ¢
approach to questions of competitive

final decision. Nor did Decision No

37, as pointed out above and in the CN Reply (at 22-2

on in that decision of the new approach the ICC would

event, Decision No. 39 in this case did not set forth any
access or to the standards for reopening an administrat

to

rtain

)

D

take
S N0
give
new
ively

5).)




IL NEITHER ATOFINA NOR KCS DEMONSTRATED SUBSTANTIALLY CHANGED

CIRCUMSTANCES JUSTIEYING REOPENING DECISION NO. 39.

Although KCS asserts ‘that the Board erred in holding Petitioners to the standards

for reopening that Petitioners themselves invoked in the Joint Petition, it also claims that “the

Board cannot [now] ignore the evidence [of substantially changed circumstances] that

ATOFINA presented in the Joint Petition, the Correction and Opposition pleading, and its

Petition for Reconsideration” (KCS Reply at 8). As noted above (and in the CN Reconsideration

Reply (at 7-12)), no such evidence could be found in the Joint Petition or the

Correction/Opposition. Only after E[:cision No. 39, which denied Petitioners their first bite at

the apple, did ATOFINA belatedly ek to cure this omission. ATOFINA’s purported evid

came too late; and even if it had becﬂ included in the Joint Petition, it would not have supp

Petitioners’ claim for mandated haul&jige access (CN Reconsideration Reply at 7-12).

Ence

orted

|
KCS echoes ATOFINA’s argument that reopening is justified because Petitioners

could not have anticipated alleged c! ianges in the Board’s policy.® KCS argues that, prior tc

Similarly, the decisions of the Board in South-West R.R. Car Parts Co. v. Missouri
Pacific R.R., No. 40073 (STB served Feb. 20, 1998), and of the ICC in Kansas City Southej

Industries, Inc. — Control — MidSouth Corp., Finance Docket No. 32167 (ICC served May 4,
n.11), do not support KCS’s allegation of error. Although

1994), cited by KCS (KCS Reply at
each case involved a decision to giv
argument supporting its position, th

a party an additional opportunity to file evidence and
€ is no suggestion that such an opportunity was require
“due process.” The fact that KCS cites a dissenting opinion in Jones Truck Lines, Inc. -
Purchase (Portion) — Deaton, Inc., h7 M.C.C. 428, 1978 MCC LEXIS 1 (Dec. 21, 1978) (
in KCS Reply at 7 n.10), rather than|the ICC’s opinion, underscores that the Board is not
required to reopen a decision, even when it is alleged that the Board’s decision constitutes a
change in policy or precedent. :

9KCS alleges that the Board p‘ohcy from which the Board deviated in CN/IC was sta
in BN/Santa Fe and reinforced in Ul /SP Decision 96 (KCS Reply at 9). But UP/SP Decisit
had nothing to do with “provid[ing] hlppers who were losing a build-in or build-out option

ed by

cited

ted
on 96
with




Decision No. 37, Board precedent e
would not be granted unless the ship
connected with the carrier who was

the Board granted relief to Rubicon,

tablished that a shipper’s request for competitive relief]

iner “actually built a line to the point at which it would

l‘nvolved in the merger” (KCS Reply at 9).1° KCS adds

them to build a line out to KCS’s liné, or even “to the point at which they would have conn

with the proposed KCS Geismar line” (id. at 10). This, according to KCS, constituted “a

dramatic shift in policy” that “ATOFTINA could not have predicted or foreseen” (id.).

In other words, KCS

circumstance justifying reopening tl

a matter is not a ‘changed circumstaﬁce’ warranting reopening but, rather, merely the final

in the administrative process.” Tongjue River R.R. — Rail Construction & Operation — Ashland

to Decker, Mont., Finance Docket No. 30186 (Sub-No. 2), slip op. at 7 (STB served Dec. 1

1997). The Board has further stated

Condition to be, is not a sufficient b

asis for reopening an administratively final decision.

Uniroyal, and Vulcan in Decision No. 37 without requiring

iat very decision. But “the issuance of a Board decision on

that a change in policy, such as KCS alleges the Geismar

have

that

ected

fclaims that Decision No. 37 itself is a substantially changed

step

Canadian Pac. Ltd. — Purchase & Trackage Rights — Delaware & H. Ry., Finance Docket No.

31700, slip op. at 4 (STB served Ma‘r 2,2000) (“CP/D&H).

competitive relief” (id.), and KCS (\ﬁzith ATOFINA) argued in the Joint Petition that the
ing was in line with Board precedent as assertedly set forth

mandated haulage access it was see
in BN/Santa Fe (Joint Petition at §-
(1995)).

19K CS asserts that ATOFIN.
Vulcan, and Rubicon should not be

neither provides nor cites evidence

1 (citing BN/Santa Fe, 10 1.C.C.2d 661, 744-45, 781

or this claim regarding ATOFINA’s internal beliefs.

5

10

shared what was then KCS’s own view “that Uniroyal,

iven direct access to KCS via haulage rights, but that these

shippers must first build-out to KCSJ before getting access to KCS” (KCS Reply at 10). KCS
¢




Moreover, Decision No. 37 did not constitute a “dramatic change” in the Bog

policy as reflected in the BN/Santa F

Decision No. 37 is perfectly consistent with the Board’s and the ICC’s actions in those cases,

~Reconsideration Reply at 7 n.5, 8-10

cite these decisions as reflecting existing Board policy that would preclude such a condition

Even if a “dramatic change in policy” reflected in the decision at issue could

the basis for reopening that decision,
that could be anticipated and foresee
ATOFINA'’s present counsel) demon
not initially have anticipated a grant
possibility of such a grant became ev
once the Board granted their request
granted to such shippers. If this truly
ATOFINA could have cited it as the
due within 20 days of the service of {
§ 1115.3(b)(1), (e). Yet ATOFINA
basis for relief during the CN/IC Ove

As the Board has state

permitted for administrative reconsid

"'While KCS made such an argument (KCS-17/GWWR-17 at 70-72), the Board
evidently disagreed and made no reference to these “precedents.”

which in any event involved different circumstances and issues (CN Reply at 17-18, 22-25;

). Indeed, in opposing the Geismar Condition, CN did

and even if Decision No. 37 were such a change, it wa!
n, as Rubicon, Uniroyal, and Vulcan (represented by

strated. Moreover, even assuming that ATOFINA coul

ident and ATOFINA could have made a like request. 4
in Decision No. 37, ATOFINA knew that relief might 1
7 constituted a “significantly changed circumstance,”

basis for a petition for reconsideration of Decision No.

that Decision, seeking like relief. See 49 C.F.R.
rsight proceeding.

d, if it is “to reopen a proceeding long after the time

eration, [it] must be presented with a situation so

6

11

e and US/SP (concerning Enterprise). As CN has shown,

of relief to such shippers, once they had requested it the

CN

not

11

form

S One

d

And,

pe

37,

did not do so. Nor did it claim changed circumstances as a




compelling that the normal interests jof reliance and repose (Which ordinarily militate agains

revisiting prior actions) are overco

situation is simply not present where, as here, the allegedly changed circumstances were pre:
during the time for administrative re : onsideration, and CN has substantial reliance and repose
interests that KCS does not even address.

KCS suggests that ATOFINA should not have been expected to seek relief w

T

lecause, even though it was planning expansion of its pl

the CN/IC application was pending

“economic circumstances did not justify building a line to the point at which it would have |
in the same geographical competitive posture as Rubicon, Uniroyal and Vulcan” (KCS Repl
11). KCS argues that a second “substantially changed circumstance” justifying reopening

Decision No. 37 is that, since issuance of that decision, “ATOFINA’s circumstances have

changed such that recent plant expan

economically justified” (id. at 13).2

seek relief through litigation, not in the material facts bearing on ATOFINA’s entitlement tg

mandated haulage access."

In response to CN’s observation that these allegedly changed circumstances 3

ATOFINA’s own making (CN Reconsideration Reply at 11-12), KCS argues that the Board

2As support, KCS cites “Join
Petition does not contain any evideng

BIn any event, since ATOFIN

1999,” if ATOFINA’s plant expansion truly amounted to a “substantially changed
circumstance,” then ATOFINA could have cited it in a petition for reconsideration at that tir
or during the oversight proceedings in the following three years.

e.” CP/D&H, slip op. at 4 (footnote omitted). Such a

sion now makes a build-out to the proposed line

But this is merely a change in ATOFINA’s incentives

t Petition at 8 (KCS Reply at 13 n.20), but the Joint
e or representation to that effect.

VA began planning for expansion of its facility “[i]n mi

7

12

-+

sent

/hile

ant,

been

y at

to

ire of

“has

‘Th

ne,



never required . . . that the economic change in circumstances be fortuitous . . .” (KCS Reply at

13). In support, KCS cites the build in/build-out condition the Board imposed in UP/SP
Decision 44, in which the Board approved the proposed merger, 1 S.T.B. at 420. But that
condition had nothing to do with circumstances that might justify reopening the proceeding

consider new conditions.'

In connection with its assertions of “substantially changed circumstances,” K

makes several contentions about ATOFINA’s circumstances and activities for which it cites

support and which are not supported by the meager evidentiary record presented. Thus, KC

to

CS

no

asserts, with no support from ATOFINA, that when ATOFINA began planning the expansion of

its plant in “mid-1999” (see Petition at 5) “its economic circumstances did not justify buildis
line” (KCS Reply at 11), and did not 'do so “[u]ntil recently” (id. at 12-13); that ATOFINA’
“changed circumstances” now make @a build-out economically justified; and that ATOFINA
“can afford to construct a line . . .” (id. at 13) because of its “changed financial posture” (id.
14). Indeed, although ATOFINA conceded that it had begun planning its plant expansion in
“mid-1999” (Petition at 5), KCS baldly asserts that ATOFINA “had not . . . even contempla]

its plant expansion at the time” (KCS Reply at 14).”* KCS’s unsupported and inaccurate

To the extent that KCS argues that ATOFINA’s expansion of the plant should entit
to mandated haulage access, in order|to remedy loss of competitive opportunities for the
additional rail traffic resulting from the expansion, the relevant analogy from UP/SP is the ¢
facilities” condition, where the Board declined to alter the terms of the UP/BNSF settlement
agreement under which expansions of existing facilities would be insufficient grounds for
competitive relief. See 1 S.T.B. at 419-20.

SKCS also asserts without support that “ATOFINA believed at the time, as did KCS

"CN, that Uniroyal, Vulcan, and Rubicon should not be given direct access to KCS via haulage

rights” (KCS Reply at 10).

13

nga

now

at

1

ted

le it

nEw

and

D




assertions cannot support its claim o
. THE BOARD DID NOT IM]

KCS, like ATOFINA
part because of Petitioners’ failure t
ATOFINA plant in Carville and the
material error (KCS Reply at 14-17)
decision . . . clearly indicates that faj
Board’s resolutions of these issues”
such thing.!s Out of eight substantiv
feasibility of building a Carville-to-(
stating only that “we have no need t
n.16. The Board did not deny the Jo
establish feasibility of such construc

KCS mischaracterize

f substantially changed circumstances.

POSE A FEASIBILITY TEST ON ATOFINA.

, accuses the Board of having denied the Joint Petition
 demonstrate that construction of a line between the
éeismar area would be feasible, and that this constitute
. According to KCS, “[t]he text of the Board’s
lure to produce evidence of feasibility was a factor in ]
id. at 16). In fact, the text of Decision No. 39 indicate;
€ pages, only two sentences even referred in passing to
Geismar line.!” The Board did not find it to be infeasibl
y determine now whether” it was. Decision No. 39 at 6
int Petition on the ground that Petitioners had failed to
fion.

5 the Board’s precedents regarding feasibility of build-i

from and build-outs to railroads in merger cases. According to KCS, in both BN/Santa Fe 3

15In addition, KCS provides 1
that the Board would consider feasib
most likely presented evidence then

"Decision No. 39, slip op. at
appear to be located as close [as the
build-in line, and, therefore, it is pos
accessed by KCS even if the Geisma
no evidence in this proceeding to sug

1o evidence for its speculation that had ATOFINA “knd
ility in deciding the Joint Petition, ATOFINA would hs
that a proposed build-out is feasible” (KCS Reply at 16

6 n.16 (“But, the Geismar facility of ATOFINA does 1
Rubicon, Uniroyal, and Vulcan plants] to the proposed
sible that the ATOFINA facility could not have been

ir build-in line had been constructed”), 8 (“However, th
ogest that such a line would even be feasible”).

9
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UP/SP, the Board “made it clear thajr‘ if shippers in a i)ost-merger environment would complete a
build-out to the point at which they would have reached a competing railroad (if there had been
no merger), the Board would then grant trackage rights to another carrier to operate” (KCS
Reply at 14-15). KCS further assertsi that “[t]he shipper did not have to file an individual
petition to receive such competitive riail service via the trackage rights,” but “automatically
received such rights when it completed the build-out” (id. at 15).

While it is true that the Board imposed comprehensive conditions in UP/SP
aimed at preserving competition, including extensive trackage rights and a generic build-
in/build-out condition that could be invoked without a separate filing by the shipper, those
conditions were, as CN has pointed out, “exceptional rather than routine” (CN Reply at 23), and
aimed at “remedy[ing] widespread 2-;to-1 effects in that merger.” CSX/NS/Conrail, slip op. at 61.
In CSX/NS/Conrail (which KCS does; not address), the Board made clear that it would require a
shipper to provide specific evidence éf loss of “a particular build-out option” before it would
“impose[] a condition to remedy that specific situation” (id.), just as the ICC had required in
BN/Santa Fe."®

KCS accuses the Board of inconsistency in granting relief to Rubicon, Uniroyal,
and Vulcan without requiring them to demonstrate the feasibility of constructing lines to the
KCS Geismar Line, while imposing the putative feasibility test on ATOFINA. However, in
Decision No. 37, the Board found that the feasibility of “constructing short segments of

connecting track” had been demonstrated. See Decision No. 37 at 33. Moreover, it would have

18See BN/Santa Fe, 10 1.C.C.2d at 744-45 (Oklahoma Gas & Electric Co.), 781 (Phillips
Petroleum Co.). ?
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been pointless to require those shipp
actually constructing that connecting
premise for extending the Access Ag
Geismar Line would not be built, an
haulage service."

KCS argues further th
Carville-to-Geismar line is feasible,
feasibility of construction of the Gei:
Indeed, KCS acknowledges, its own
of [the] CN/IC merger,” given the “s
identified (KCS Reply at 15 (footnof
suggests that the Board may have ers
Vulcan that may not have been meri
Geismar Line, it does not require exj

i whose likelihood of receiving servic
certainly not to “all” shippers who ai

Vulcan (see Joint Petition at 7).

“In other merger proceeding
feasibility of its build-out option by
build-out is to an existing rail line, a
the build-out track to the point of co;
beyond that point.

ers to demonstrate feasibility of their build-out options
j’crack to the location of the proposed Geismar Line, as
yreement to Rubicon, Uniroyal, and Vulcan was that the

d as that track would not be used to provide the mandat

L;at it should be unnecessary to show that construction o
,ngiven thét the Board did not require a demonstration of|
sfmar Line itself when it imposed the Geismar Conditior
f‘build—out proposal was not necessarily feasible at the
?igniﬁcant environmental issues” that the Board had

é omitted) (quoting Decision No. 37 at 33). While this
'jed on the side of granting access to Rubicon, Uniroyal,
t‘ed by the likelihood of their receiving service via the

aﬁanding the Geismar Condition to even more shippers,

¢ via that Line would have been even more remote, and

'iguably are “similarly-situated” to Rubicon, Uniroyal, a

S, in contrast, requiring a shipper to demonstrate the

nd because alternative rail service would be provided o3
r;mection with the existing track, and over the existing t1
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IV. THE BOARD DID NOT ERi{ IN REFERRING TO THE POSSIBILITY OF
NEGOTIATED RESOLUTION

Citing the Board’s b\j:f concluding observation that the parties remain free t

negotiate a mutually satisfactory resolution (Decision No. 37 at 8), KCS contends that this

observation was “overly optimistic,” because “CN has not responded to ATOFINA’s specifi

attempts to negotiate with it” (KCS Reply at 17 (citing Petition at 13 n.40; Joint Petition at

Exhibit E)).

KCS incorrectly equates failure to agree with refusal to negotiate. KCS

complains, for example, that CN rejected ATOFINA’s request that CN “acknowledge that the

Geismar Condition would apply to the ATOFINA traffic if ATOFINA were to build a rail 1

the point where it would have conne, ted to the proposed KCS Geismar build-in” (id. (citing

Joint Petition at 7; id. Exhibit E}). ut the Board’s interpretation of the Geismar Condition

Decision No. 39 confirms that CN was right to do so.

KCS further asserts

East Baton Rouge, Louisiana,?®
negotiated solutions in the absence f regulatory pressure on CN. KCS claims (without

providing any evidence in support o

have been “a win-win for all” (KCS Reply at 18).2! That characterization might be valid if

21linois Cent. R.R. — Construction & Operation Exemption — In East Baton Rouge

Parish, LA, STB Finance Docket N ‘, 33877 (STB served Oct. 25, 2001) (“East Baton Rouge”).

at CN’s pursuit of a build-in to an ExxonMobil facility in

\
'its assertion) that CN rejected a KCS proposal that wo

(¢]

7; id.

Ine to

in

lér demonstrates CN intransigence and the futility of segking

uld

all

2 Under that alleged propos j, KCS would reduce the switching charge for access tg the
ExxonMobil plant, while CN would have amended the Access Agreement to give KCS the right

to serve ATOFINA via haulage (id. t 17-18). (Presumably CN would also withdraw its pe

for build-in authority in East Baton Rouge, or at least would not proceed with its constructi

\
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\
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parties agreed that the proposal would make them better off. CN’s rejection of KCS’s proposal
demonstrates that it would not have b%een a “win” for CN. While it is the Board’s policy to
encourage private settlements, that dbes not mean that where the law and Board policy favor one
side of an issue, it is the Board’s obl,,gation to tilt away from that side simply to make “the
playing field . . . equal” (see KCS Reply at 18) in order to encourage the parties to settle.
KCS’s citation ;)f Eas%‘ Baton Rouge makes it worth recalling that, in that ca#e,
CN sought to enhance rail competition by using its own resources to extend its rail line, not by
using the coercive regulatory power é)f the Bogrd. Here, KCS seeks to use that power to force
CN to provide haulage service again;t its will. As CN pointed out in its Reply to the Joint
Petition (at 36-40), if KCS is truly iﬂf‘terested in a private-sector approach to competition in the
Geismar area, it has the option to res@e its request for build-in authority to allow it extend its

competitive reach using its own resources.?

plans.)

2While there can be no assurance that, if KCS were to seek build-in authority, that would
lead to negotiated haulage access to ATOFINA, it is not the Board’s job to ensure such an
outcome.
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