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September 17, 2222

VIA FAX: 202/565-9004 and Overnight delivery
Mr. Vernon A. Williams

Secretary

Surface Transportation Board

ATTN: STB Finance Docket No. 34379

1925 K Street, NW

Washington, DC 20423-C001

Dear Secretary Williams:
RE:
STB Finance Docket No. 4079
San Jacinto Rail Limited Construction Exemption a:.d the Burlington Northern and
Santa Fe Railway Company Operat: »n Exemption -
Build-out to the Bayport Loop near Houstcn, Harris County, TX

Motions to Sanction, Reopen, and Related Requests for Relief

Please find enclosed an original and 1C copies of rhe Griveston Bay Conservation and
Preservation Association's (GRCPA's) 6 Motions 1nid i wed requests for relief, as wellasa
certificate of service reflecting the latest available infc: ation provided by your office.

Sincerely,
(/
NTERED | J}
OﬁiceEof Proceedings J /7
SEP 1 8 2002  Jum Blackburn
part of ATTORNEY
Public Record for Parmy of Record GALVESTON BAY

CONSERVATION AND
PR SERVATION ASSOCIATION
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Before the Surface Transportaiion Board

STB Finance Docker No. 34079
San Jacinto Rail Limited Construction Exemption aad the Burlington Northern and
Santa Fe Railway Company Operauon Exemption -
Build-out to the Bayport Loop near Houstan, Harris County, TX

The Galveston Bay Conservaton and Pre-ervation Association

Mortion to Strike petitioners' environmental co. unent as perition revision
Motion to Sanction petitioners for ¢x pi.sle communication
Motion to Sanction Board staff employee(s) for ex parte communication
Motion to Sancuon petitioners for failure 1o serve other parties
Motion to Reopen 10502(b) exempuion proceeding
Motion to Reopen environmental review scoping period

and related requests for selief

On August 6, 2002, San Jacinte Rail Lirred 'SJR anc b Buriingier, Northern Santa Fe
and Santa Fe Railway Company (BNSF! ‘collecuvely, "o meners” arrempred 1o
dramatcally alter, without nonce 10 any other parte, i eanton for sxempuon under 49
L.S.C. §10502 in thi: proceeding.

To dare, no cother parnes 10 thus proceeding have receive @ revised p2anon for exemption,
nor any informanon concerning the revision aside from: raar contained i the Board's recent

decision.

According to that decision, served August 28, 20 ‘ & BNSE Lad riodified their
petiton to move the final desnnanon pomt from the Ne. South Yard :n Houston, Texas, to
the CMC Railroad, Inc. Storage Yard in Dayton, Texas distance of roughly 50 miles.’
Further, the deasion notes that BNSF, acung for subsiudo.~v §]R, faled to file and serve the
petition modification, and instead noufled only the Bearc s Sector of Environmental
Analysis (SEA):

This route 15 a change rrom the route deserbel v BNSFs oniz
vreoo cated August 6, 2002,

and was brought to the Board's attenuon =
addressed to our SEA

It 1s the exempnon alone that permuts the constmuctern o operanol of « sew ral ine in the
process at hand. Likewise, the pennon for exernpnon i noens as a pernut applicadon.

! Finance Docker No. 24079 - San Jacinto Ratl Limired C L racuon Exernpoon and the
Burlingron Northern and Sants Fe Rabway Compuny . mnon Esenpuon - Build Ourto
the Bayport Loop near Houston, Harmy County TN - 1o ion, serves August 28, 2002.
Document ID 32140, at3and n. 7.
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Under the Board's own regulations, at 49 CFR 1121374

A party filing a pennon for exempuon shall pro-.

with 11s supportng evidence, werkpapers, and re.s

it files 1ts pention. [Emphasic added]

Filing before the Board 1s dene through riwe Secrerary 4
that any modifications to the peuton require its re-niling |
4

the partes. At the very least, the modificiuon must be
SEA, because the Board alone grants the cxempuon. 1l
encounter subsrannal legal difficulties i 1 regulacly app: .
done environmenrtal analysis fifty miles awasy .

It 1s not difficult 1o determine the underhunded monve: o

that the Board musrt serve the conditional exemption dec
day period for filing responses and motions would apph
unnl the last possible day, August 6% tc send their penm

chose not to notify the parties, and since pednoners haa
GBCPA and cther parties were wrepacebly harmed ane

Ex parte communicanions are profibited w19 CEFR 11
"environmental comment” ictter from sk o the Be
pennon”, CONSttutes an o pars COMINURICENON Of wxly]
the smandard:

¢) Prohibitions.

record proceeding shall engage :r uny
merits of the proceeding with any Board Membe:
board member, employee board member or en.i!
participates, ot who may reasonably be cxpected
decision 1n the proceeding.

No Board Member, heanng otficer joint boarc 1.
member or employee of the Bo:
expecred to parnapate, i the decn

X parte CCN

()
z¢ whe paroap
DR M oan on

invite or knowingly entertan
merits of a proceeding or o
counsel. agent of a party,
COMMUAICATION TO A PArty Or Ditr T

A lerter to SEA informing of significant.:
has actually been revised. SEA cannot revise ity

* This deadline was listed as order #2 ir the Board's dec.
this proceeding. Document ID No. 32325 uc 1
* Starung the first full day afrer receipt

IC45185

c1th the

No party, counsel, agent of a party. or person Wi

T-830 P 04/16

e ts case-in-chief, along
¢ document:s at the time

CFR 1104.1%)). 1t follows then
saght o the Board, not to the

Board, GBCPA subrnits, would
+d pentony for which SEA had

{rhe petiticners here. Knowing

sion” by August 287 and thar a 20

49 CFR 11141304}, they watted

= revision letter 1o the SEA. They
then hoped that SEA would transrmt the lerter o the B

=&, which 1t did. Since the Board
.cintennon of nonfying them,
onved of due process,

zLZAd 2.
=

RNV

The passage of the
ere 1T becomes a "revised
.wnal clanty 2nd brazenness under

mtercedes 1n any on-the-
municauon concerning the
nearing officer, jomnt

cree of the Board who

> parucipate, i the

~nber, emplovee board
o or s reasenably
s-record proceeding shall

ar:on concerming the

LNICAUOT O ANy Party,
coted te transmmut the

only if the pettion
O Tevisit Its own decisions undl

In 18 WArri

1 oserved November 28, 2001 in

F-276

secretary and service on all
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ant representnons of

the applicants file a peuton revision with the Boarc, Apui
impending revision, perhaps to save SEA some tire an 0 w1 redirect the thard-party
contractor, do not replace the act of re-filing the zeunie: self. Such represenmtons
cerrainly cannot "mansform" into re-filed pentions £z s+ A emplovee wailks a letter down
the hall and hands it to the Secretary, whe “would preperly receive such revisions directly
trom the peunoners.

Further, once 1n possession of this "revised peuno .. ~EA, the Board faled o file 11 for
the apphcants - which would have exceeded s auti:onte. Nor did the applicants file 1t
themselves and serve it on all parues - as required unde: 1% CFR 1104.12(a). Thus alone
should invalidare the "revised penuon". If petitioners had indeed filed a proper revision
through SEA, they (pentioners) would have served 1t as weil. Of course, pettioners had no
mtention of completing service obligations, and waited cortenty for the Board's Aungust 28"
decision to condiuonally approve their "revised prudorn” ‘or exempnon

We arrive now at a simanion where the Board and the peninoners claum two differen,
completely exclusive rauonales for the same decisicn:

BNSF and SJR apparently held that an environmenial corinent o 3EA revised ther
peution, and that therefore filing before the Bowre wrd ooolenng servics obligations was
not required.

The Board impliaitly held that an environmental commer - 1o SEA alone did not revise the
P ! : - did

pention, but that SEA's wansmiuttal of the environment comment, placing 1t before the

Board, without either the pentoners or the Board thuy © - completing service obliganons,

did.

GBCPA holds that an environmental comment to SEA a.one does not revise a petimon.
The Board's own rules require petitioners ¢ file thetr perion with the Board's Secretary (49
CFR 1121.3(a)), and to serve all partics {49 CFR 1104.12°. . The only possible way to revise
a filed peunon is to file an amendment or re-nile the pemnn with the Secremary, and serve all
parues. The Board, which must make 1ts decisions bascc =n the record (5 U.S.C. §556),
must base its deaisions on the petitiorn as filed.

BNSF and SJR, on the face of 1t, never filed 2 revised noonion. Oniy after SEA transmined

an environmental comment did the Board base a deci e improperly, o 4 petnion that was
H ~wvronmental comment letter to

X II' ?Cf [evision \Vlth th(‘ SCCfCtﬁII‘,’

serve as a pennon revision. That they have ver o rie
remains the clearest proof. Perhaps they cidn't ger arowr. -5 1m0 ame for the conditional
petition approval on August 28" It swrains any mnso L erson's credulity to believe that
exactly 20 days before the day when the Board would <ot dimonally approve their petition,
the petitioners would tell SEA they were wiening tie peatizn, and then not file a revision
with the Secretary. The purpose was obviously to circument the required 20-day response
and motion penod (49 CFR 1114.13(); using SEA to do -he dirty work of purting the lerter

« o revivr ot 0 Zmion 1 the condinional

* If filed now, the Board would clearly huv
exemption proceeding following  ne'w 20 dav respense . 2 moticn penod.
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in the record and before the Bourc. Ever tner. SEA and ©e pennoners fal, since their
communicaticn with the Board is ex pares in nature and cows not actually amend the penuon.

GBCPA has suffered irreparable hurm und demal of due process as result of the invalid
petition revision, CONCUIrent £ parfe communicanons, anc arcumvenuon of the filing
service process. As 3 result, the Board has made u arbitrury and capncious decsion on the
record for a peution that was never properly amiended, and to their cyes, were 1t not for the
subversion of process by the SEA and the applicans, never existed.” For these reasons, the
Board must reopen the §10502() exempuon proceeding and await a properly tiled penton
revision from the pendoners. The excepnonally brazen uczons of the peutioners here must
not become the accepted procedural rule.

The Board must also, regardless of its decisions or: other mouons now before ir, direct SEA
1o reopen the scopmng process on the altered pennon, oncs peunoners correctly re-file i,
None of the over 800 lengthy and detatied comments submtted” by GBCPA and other
parties address the new route as descnbed in the pedncner  August 6™ environmental
comment letter. Cermain comments and concerns relatec to proposed operanions in and
around the original destinanon, New Soutn Yard, are now either moot or require alteraton.
Most importantly, the Council on Environmenral Quahity CEQ) regulanons implementing
the Nauonal Environmenta Policy Act (NEPA’ at 40 CER 1501.7(c; specitically mandate
reopening the scoping period given the sudstantia natur. ot peuteners desired changes:

An agency shall cevise the determinanons maae under paragraphs (@) and (b)
of this secnon 1if substannal changes are mace later in the proposed action, or
if significant new aircumstances or informanon anse which bear on the
proposal or 1ts impacts. -- 40 CER 1501.7 "Scope’ subsection (c)

The tederal judicial circuit containing the propesed acuen w» also quute clear on the need 1o
supplement the record when a "new circumsrance” anses oresenang 1 "sencusly different
picture of the environmental impact of the propesed protect from what vas previously
envisioned".”

For the informaton and reasons above. as well o0 ~hose iniuded below GBCPA makes the
following motons and requests that the Board provide oo roliowing reliet consistent with

U

s regulanons and power to prevent irreparable narm cnicer 49 US.C 5721002740,
* The fact that the Board did not pause upon recerp: of =i ietter from SEA raises roubling

questions that it must address internally dunng a reconsics
decision.

® Finance Docket No. 34079 - San Jacinto Ral Limited Consrruction Exemption and the
Burlington Northern and Santa Fe Raihway Company Opcraton Exempnon -- Build Out to
the Bayport Loop near Houston, Harns County, TX - Nouce of Avalabihity of Final Scope
of Study for the Environmental Impact Statemen: LIS, verved July 19, 2002, Document
ID 32892, at 12.

7 Sierra Club v. Froeklke, 816 F. 2 d 205, 21¢ '5th Cu 19%7

waon of the August 28, 2002
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L Motion to strike the "pertition revision" environmental comment letter, from
petitioners BNSF and SJR to the SEA, dated August 6, 2002, from the record
in FD_34079.

The Galveston Bay Conservanon and Preservanon Associauon (GBCPA) moves to strike a
lerrer, dated August 6, 2002, from Petitioners Burlington Northern Santa Fe Ratlway
Corporation and/or on behalf of the San Jacinte Ranl Limuted Partnership 1o the Secuon of
Environmental Analysis of the Surface Transpeorraton Board, from the record of Finance
Docker Number 34079.

w

9.

10.

Said letrer is intended by pennoners 1o serve as a revision to the original pettion

filed with the Board Secrerary.

Said letter fails 10 amend onginal filee peunon a3 :f was not tiled by petitioners
with Board Secretary, butinstead as «n environmental comment wath the Secuon
of Environmental Analvsis.

Said letrer is ntended by petiticners o crcumnvent the 20-day response and
mouon period following the filing or re-nling of a petidon with the Board
Secretary (49 CFR 1114.13(4)}

Said letter or any subsequent restatement remains unfiled, well arter the Board's
August 28, 2002 decision, with the Board Secretary contrary to requirements of
49 CFR 1104 and 49 CFR 1121.3(a).

The original petinon on file with Board Secremary therefore remaims unrevised,
and the letter therefore fals as 2 valid penuor revision.

Withour a valid pention revision on tfile with the Board Secrerary, the Section of
Environmental Analysis may not take action to modify the environmental review
process n accordance with the rerms in peuneners' environmental comment
letrer.

Peutioners' lerer therefore alse fails as an ernvironmental comment, as peunoners
have vet to file such a petnion revisicn wnth the Board Secretary, and has no
place in the record.

Neither the Sectuon of Envirormental Analy::s nor petinoners filed said letter
with Board Secretary, yer the Secuon of Environmental Analysis ransmirred the
letter into the record for Firane: Docer Ny, 55079, where the Enure Board
improperly considered 1t as & vaiid peanon revision,

Said letter 15 referenced in note 7 of the Surfuce Transporzarion Board's August
28, 2002 deaision conditionally approving the pentioners penton for exemption
in proceeding Finance Docket Neo. 34077,

Said letter irreparably harms GBCPA if allowed t¢ remairn 1n the record as
GBCPA has been demied due process to respond, comment on, and make
mouons to a new pention that impreperly, based on the letter's improper
mtreducuon ro the record as u wadid oenron revision, the Board has already

conditionally approved

GBCPA theretore requests the following relief:

1. That szud lerrer be smricken from 1he re

i Finence Dockor No. 32079,

F-276



Sep-17-02

£245185 T-830 P 08/16 F-276

o

15:50 From-BLACKBURN & CARTER +7

II. Motion to Sanction Petitioners for ex parte communication

The Galveston Bay Conservadon and Preservavon Assccianon (GBCPA) meves to request

sancrions for Pertioners Burlingron Northern Santa Fe Ralway Corporatcn and San Jacnto
Rail Limited Parmership, ansing from ex parse communicanon with members of the Surface

Transporration Board concerning matters in Finarnor Docrer No. 34979

1. Peunoners presented Secdon of Environmental Analysis with an environmental
comment letter an August 6, 2002, describing desired changes to 1ts onginal
petition, including the relocation of the desunanon pomt by approximarely 50
miles.

Pettioners failed to file their letter as & pennon revisicn with the Board
Secretary, therefore, the environmentl cornment letter does not quabfy as a valid

o

peunon revision.

3. Filing the pednon revision with the Board Secrerary would have mggered a 20-
day response and mouon pericd (49 CFR 1114.130)).

4. Peuuoners were aware of the impending Board deadline of August 28, 2002,
approximately 20 full days after the Section of Environmental Analysis received
their comment, to conditionally approve or deny their existung penuon.

5. Penuoners were aware that impending Board action would condiuonally approve
or deny their petition as filed at the ume.

6. Section of Environmenrtal Analysis transmitred, petiioners’ environmental

comment into the record for Finance Docker No. 24075, vet sad comment

remained insufficient under Board regulanions at 49 CFR 1121.3/a) to modify a

petimon on file.

Entre Board had no cause 1o become aware of such ransmurral, as no fikng had

broughr the pentioners’ environmental comment letter o their awenton.

8. Ennre Board nevertheless, 4t promptng of the recept of pentioners’
environmental commenrt letter rom Sectuen of Environmental Analysis staff,
reviewed and noted it in a decision condivonally approving a revised perinon for
exempuon according to the terms i the peunoners’ environmental comment

=~

letrer.

9. Actions of Secuon of Environmental Analysis in ransmitang petntioners'
environmental comment to the Board through placement in the record and
subsequent norfication of the Board consntute -x parfy communicanon between
peutoners and the Board, an otfense specinically prohibired under 49 CFR
1102.2(c)(1).

10. Pendoners clearly intended for Secuen of Envirenmental Analysis 1o serve as a
condurt for ex parte communication with the Beard, to avoid the required 20-day
response and monon period after fihng, as penmoners failed 1o file thewr revised
pention or ameéndments it e Scoretary and fwled w serve them on other
prUCS.

11. Ex parte communication alleged here wreparablv harms GBCPA if allowed 1o
stand, as penton revision was impreperly inwerporated into the record without
filling, service, or comment requured by Bourd regalatons and us we parte

-6 -
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communicanons have compromised the inteprity of this process under the
Administranve Procedure Act

GBCPA therefore requests the following rehef:

1. That the Board apply sancuons 1o the petioners and their representatives
pursuant to 49 CFR 1102.2(f)(1), parucularly with regard 1o public censure.

2. Thar the Board undertake an internal investganon to determine if more severe
sancuons should apply, paruculary if further evidence of collusion between the
petuoners and Board staff anses

III.  Motion to Sanction Board staff employee(s) for ¢x parte communication

The Galveston Bay Conservanon and Preservaton Assocanon (GBCPA) moves to request
sanctions for Board staff employee(s), arising from their role in aiding and abethng ex parze
communication between petinoners and members of the Surface Transportation Board
concerning matters in Fenance Dockst No. 54079,

1. Petitioners presented Section of Environmenzal Analysis with an environmental
comment letter on August 6, 2002, describing changes to its onginal pertition,
including the relocation of the destinaten point by appro:imately 50 miles.
Petitioners failed to file their letter as a peunon revision wath the Board
Sccrerury, therefore, the environmental comment letter does not qualify as a valid

w

PETITION revisIon.

3. Filing the peuton revision with the Board Secretary would have triggered a 20-
day response and monon period (49 CFR 1114.13(a}).

4. Peunoners and Board statf employee(s) were aware of the impending Board
deadline of August 28, 2002, approximately 20 full days after the Section of
Environmental Analysis received their comment, 1o condiuonally approve or
deny their existing peunion.

5. Pedrioners and Board swff employee(s) were avware of Board action thatr would
be requred to condionally approve or deny their penrmon as it stood at the ume.

6. A Secnon of Environmental Analysis emplovee or employees transmitted,
petitioners’ environmental comment into the record for Finance Docker No. 34079,
yet said comment remained msufficient under Board regulations at 49 CFR
1121.3(a) to modify a peution on file.

7. Board or Section of Environmental Analvsis staff employee(s) advised the Board,
prior to or during their parucipancon in te decision served August 28, 2002, of
the existence of the pentoners’ environmenta. comment lerter in the record

8. Enure Board had no other cause 1o become aware of such twansmitral, as no
filing had brought the penuoners' environmenml comment lereer to ther
atrenuon.

9. Enurc Board nevertheless, at prompung of the receipr of penuoners’
environmental comment letter from Secuorn of Environmental Analysis staff,
reviewed and noted it in a deasion conditionally approving a revised petton for

-l
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exemption according to the terms in the petimoners' environmental comment
letter.

10. Actions of Section of Environmental Anulysis and Board staff employee(s) in
transmitung pennoners’ environmental comment to the Board through
placement in the record and subsequent nouticanon of the Board constitute
invitation and knowledge of ex parie commumcanon between peunoners and the
Board, an offense specifically prohibited under 49 CFR 1102.2(c}(2).

11. Board or Secuon of Environmental Analysis staff employee/s) failed to reporr ex
parte commumcaton as requred under 49 CFR 1102.2(e).

12. Petitioners clearly intended for Secuon of Environmental Analysis 1o serve as a
conduit for ex parte communication with the Board, as pennoners failed to file
their revised petition or amendments with the Secretary and faled to serve them
on other parues.

13. Acuons of Board and/or Section of Environmental Analysis staff employee(s)
willingly and knowingly aided penuoners in arcumventing the 20-day response
and moudon requirement that follows the Bourd Secrerary's receipt of a re-filed or
amended pention

14. Ex parte communication alleged here irreparably harms GBCPA if allowed to
stand, as peuton revision was improperlv incorporated inte the record withour
filing, service, or comment required by Bourd regulations, and as ex parte
communicanions have compronused the .ntegnty of this process under the
Administranve Procedure Act

GBCPA therefore requests the following reliet:

1. Thar the Board apply sanctions to all staff invelved in or furthering ex parte
communication by transmitung penncners' letter, informing Board members,
and failing 10 report ex parze communicanon pursuant o 49 CFR 1102.2(f)(3),
particularly by removal or reassignment of Section of Environmental Analysis
staff members involved in informing the Board of petitioners' environmental
comment.

2. That the Board undertake an mrternal investigaton to determine if more severe
sancuons should apply, parncularly if further evidence of ccilusion benween the
pentoners and Board staff anses

Iv. Mation to Sanction Pertitioners for Failure to Serve all Parties

The Galveston Bay Conservation and Preservanon Asseciarion {GBCPA) moves to request
sancuons for Petitioners, ansing from their failure to properly file 2nd serve vanous
petnons, evidence, venfied statements, and documents m Fizance Docez: No. 33079,

1. The Board Secretary has been designated :n 49 CFR 1104.1 1o receive all
pleadings and filings.

2. Service of pleadings and filings on all parnies is required under 49 CFR
1112.14(a).

3. Peutioners have failed to file a petition revision with the Board Secretary.

.8 -
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4. The Section of Environmental Analysis or any other Board employeels) cannort
file pleadings or other filings for or n place of pentoners.

5. Peutioners have failed to serve a filed peunen revision on ull partes, including
GBCPA.

6. Pentioners have failed to serve numercous filed venfied statements and other
evidence on all parues, including GBCPA, including several statements ated in
the Board's August 28" decision condimicnally approving their petinon for
esempuoen, such as those from John O'Leary of Atofina Chernicals, Inc. and
Mary E. Nave of Old World Industries, Inc.

7. Petmnoners have repeatedly violated 49 CFR 1112 .14(a) during this proceeding.

8. Failure to require proper service of filings irreparably harms GBCPA by denying
the ability to respond and comment to the peuton revision and pentioners' other
materials. GBCPA has already been denied due process since the peunoners
failed to serve what they claim 1s their "revised penron”.

GBCPA therefore requests the following relief:

1. Thar the Board, regardless of whether 1t grants GBCPA's mouon above to swike

the peunoners' environmental comment ‘etter dated Aupgust 6, 2002, orders the

pennoners to serve either thar letter or 4 properly filed pennon revision with the

Board Secretary on all parnes.

Thar the Board order all parties in Finanee Dockst No. 340759 to serve all filings,

including motons, evidence, rephes, responscs, and venfied statements on all

parnes on the Secretary's most recent service hist, which GBCPA has separately

requested.

3. Thar the Secretary, it the Board finds 1t necessary, review the filing record for
Finance Docket No. 34079 and advise partes of filings that may have been
incompletely served.

o

V. Motion to reopen {10502(b) exemprion proceeding

The Galveston Bay Conservation and Preservation Associanon (GBCPA) moves to reopen
the Surface Transportation Board condinonal exempnon proceeding under 49 U.S.C.
§10502(b), tor Finance Dacket No. 34079.

Coinciding with 113 clains and causes under this monon to reopen, GBCPA directs the
Board ro open an inquiry under 49 CFR 11154 "Pention to Reopen', and make
determinations regarding the statements of material error, new evidence, and substantally
changed circumsrances contaned in this document.
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In parnicular, but not 1o the exclusion of any other fact or 1ssue contained herein, GBCPA
directs the Board to determune:

'™

Whether a letter to the Secuon of Environmental Analysis alone, prior o its
conveyance to the Board, consntutes a vahd revision to a filed penton.

Whether the passage of the environmental comment letter to the Board from the
SEA consurutes a valid revision and re-filing of the pention under 49 CFR
1121.3(a) or any other Board regulaton.

Wherther the passage of the environmental comment letter 1o the Board from the
SEA 1n this aircumstance constituted ex parfs communication between
pennoners, Board staff employee(s), and/or the Board.

Whether improper placement of the environmental comment lerter before the
Board alone consumtes a sufficient condinon to reopen the §10502(h)
proceeding.

On what basis, if any, can pennoners willfully circurnvent Board regulanons 1o
file petiuon revisions and amendmenrs with the Board Secretary and serve them
on other parties, to avoid the 20-day response and motion period under 49 CFR
1114.13(a)?

Whether the penncners' failure to file their peudon revision with the Board
Secretary and failure 1o serve it on all partes alone constirutes a sufficient
condition to reopen the §10502(b} proceeding.

Whether the Board had a valid revised peunon before it during deliberation of its
decision served August 28, 2002, 1o condinuonally approve the revised peation.
Whether any combination of condinons noted in this documnent constitute
sufficient grounds to reopen the §10502(b) proceeding.

In support of this motion, GBCPA presents its preceding argument 1 this document and
the following information:

[

Petiuoners failed to file and serve a valid pention revision with the Board
Secretary prior to the Board's decision in Finazce Docker No. 34079 served August
28, 2002.
Parues including GBCPA were irreparably harmed through the denial of their
nght to respond, make motions, and comment on the petton revision.
The Board may not substitute its own judgment tor the commenrs parties are
Lkely or not likely to make in light of a re-filed and revised peution.
The Board's decision served August 28, 2002 improperly allowed an
environmental comment letter from pentioners to the Section of Environmental
Analysts dated August 6, 2002 to enter the record through improper means and
1o serve as a valid petinon revision.
Said environmental comment letter was transmitted frem pennoners to the
Board via an ex parts communicaten in which the Section of Environmental
Analysis acted as a willing and knowing condu, informing the Board and placing
the comment in the record.
Said environmental comment letter fails 1o serve s a filed, valid petiuion revision
in that:

(@) 1t was not filed with the Board Secretary (49 CFR 1104.1)

-10-
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(b} the Section of Environmental Analysis and other sraff can place 1wems in
the record but not pertorm actual filings tor petinoners (49 CFR 1104.12,
49 CFR 1104.4, 49 CFR 1121.3(a))
(¢) petitioners have yet to file a copy of sud letter with the Board Secretary
(49 CFR 1104.6)
(d) peutioners have yet to serve all parties with a copy of said letter (49 CFR
1104.12(a))
{e) said letter 15 the subject of a forbidden ex parte communicanon berween
petnoners and the Board and between staff employee(s) and the Board
(49 CFR 1102.2(c)).
The Board incorporated the substance of petnioners' environmental comment
nto its August 28, 2002, decsion and clearly adopred 1t as a vahd petinon
revision i deciding 1o condinonally approve the petition.
Because a valid pettion revision was never filed to amend the onginal, the Board
could nort jusufiably base its decision to grant a condinonal exempton on
anything else than the onginal pettion.
Petitioners through their August 6, 2002 envircnmental comment letrer clearly
intended to describe a significantly modified route for their petition, which
relocates the destnauon point of the acton proposed for exempuon by roughly
50 miles from that in the original petinon.
The Board's adoption of the petinon revision, never previously filed, in its
August 28, 2002 decision, allowed the petitioners to circumvent the required 20-
day response and motion and period under 49 CFR 1114.13(a).
Whether the Board was comphcit in allowing the petinioners to circumvent 49
CFR 1114.13(a), or whether through ex parre communicaton, GBCPA has
experienced irreparable harm and denial of due process by bemng excluded from
the 20-day response period under 49 CEFR 1114.13(a).

2. GBCPA has also incurted irreparable harm and denial of due process by filing

comments related to the §10502(b) proceeding, only to have many of those
comments nullified by a sigmficantly difterent and invalid petinon revision that
should have never appeared before the Board.

Untl a valid permut revision is filed with the Board Secrerary and served, the
Board must base its decision solely on the onginal periton filed, and therefore, it
has made a decision based on a petinon that does not exist before it, and must
reconsider.

Therefore, GBCPA requests the following relief:

1. The reopening of the §10502(b} exempuon proceeding and reconsideration of the
decision served August 28, 2002, based on the onginal peution as filed.

2. Upon peutoners' filing, if any, of 2 proper petinon revision with the Board Secrertary,
and subsequent service and 20-day response and moton period, the resumption of the
§10502(b) exempton proceeding.

3. GBCPA retramns from requesting our right to otherwise proper relief in the form of 2
new nouce of §10502(b) exemption proceeding, pending the reopening and continuation
of the previous §10502(b} exempton proceeding.

211 -
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VI. Motion to reopen scoping process under NEPA

The Galveston Bay Conservation and Preservauon Association (GBCPA) moves to reopen
the scoping process under 40 CFR 1501.7 of the Council on Environmenral Quality
regulations for implemenung the Nanonal Environmental Policy Act, for Finance Docket Na.

34073%.

N

Petnoners' own environmental comment lerter to the Section of Environmental
Analysis dated August 6, 2002, indicates, on 1ts face, significant new condiuons
that will, once the revised petiton is properly filed and served, dramancally alrer
the environmental review process.

The Board, in a decision in Finance Docker No. 34079 served August 28, 2002,
confirms at 3 that peunoners desire to revise the destnanon pointin their
petdon.

The distance of this new destinaton point from that in the onginal petinon is
approximately 50 miles.

By these terms alone, Council on Environmental Quality regulations at 40 CFR
1501.7(c) mandate a reopening of the scoping process in this proceeding.
Applicable precedent in the federal judicial circuit containing the petitioners'
proposed action - Sierra Club v. Frochlke, 816 IF. 2 d 205, 210 (5th Cir. 1987) -
upholds Council on Environmental Quality regulations finding for a reopening
or supplemenung of stages of the National Environmental Policy Act review
where "new conditions" present a "seriously ditferent environmental picture”.
GBCPA will experience irreparable barm if the scoping process remains closed,
as 1t and well over 1000 other commenters submutred detailed and lengthy
comments on the original pention.

GBCPA will experience additional wrreparable harm if an oppormunity 1o
comment on the "revised pention” does not occur prior to a Draft
Environmental Impact Statement release; responses to such comments wall
appear as new informanon in a Final Environmental Impact Statement, where
GBCPA cannot comment substantvely on it prior to a Record of Decision.

Therefore, GBCPA requests the following relief:

1.

Thar the Board order the Secnon of Environmental Analysis to reopen the
scoping process for environmental review in Finance Docker No. 54079, for a
minimum of 45 days.

GBCPA respectfully submits these motions to the Board in the hope of remedying obvious
and brazen proceduril violanons that have compromised the process in Finance Docker
Number 34079. Tn addition 1o these motons GBCPA preserves its right to challenge the
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agency actions described herein under the Administranve Procedure Act, parncularly at 5
US.C. §706(2).

C e
a—
4
Jim Blackbum
ATTORNEY

for Party of Record
GALVESTON BAY CONSERVATION
AND PRESERVATION ASSOCIATION

August 31, 2002
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Cernficate of Servige

[ hereby cerufy that the foregoing has been served on all Parties of Record in Finance Docket
Number 34075, by first class mail or more expedinous means, on this 31% day of August,
2002.

/Q/&//c_.ﬂ,

Jim Blackburn

ATTORNEY

for Party of Record

GALVESTON BAY CONSERVATION
AND PRESERVATION ASSOCIATION
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