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Enclosed for filing in the above-referenced proceeding are the original and ten copies of

two documents: (1) the Petition of the National Railway Labor Conference for Leave to

Intervene and Submit a Brief in Support of Petitioner Tracks Traffic and Management Service

Inc., and (2) the Brief of the National Railway Labor Conference. I also enclose a diskette
containing copies of both documents in Word 2000 format.

An additional copy of each document is enclosed for acknowledgment of receipt. Plea
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PETITION OF THE NATIONAL RAILWAY LABOR CONFERENCE FOR
LEAVE TO INTERVENE AND SUBMIT A BRIEF IN SUPPORT OF
PETITIONER TRACKS TRAFFIC AND MANAGEMENT SERVICES, INC.

The National Railway Labor Conference (“NRLC”) respectfully petitions the
Surface Transportation Board for leave to intervene in this case and, should the Board
grant review of the issues presented by Tracks Traffic and Management Services, Inc.
(“TTMS”), to submit a brief in support of TTMS. The NRLC is an association that
represents the nation’s Class I freight railroads and numerous other freight carriers in
collective bargaining with the rail unions and with regard to labor relations issues that
affect the railroads as an industry.

The Board permits third parties to intervene “when the petitioner addresses issues
reasonably pertinent to the issues already presented and which do not unduly broaden

them.” 49 C.F.R. §§ 1112.4(a), 1113.7; see also, e.g., South Orient R.R. — Abandonment

STB Fin. Dkt. No. AB-545, 1999 STB Lexis 180, at *4, *25 (Mar. 22, 1999). Asthe
Board recently explained in a case in which a union sought to intervene and file a brief:

“Although the BMWE is not a party, it has a substantial interest in the outcome of
this proceeding because it involves an issue of the extent of eligibility for labor
protection benefits under our New York Dock conditions. This decision could
provide an important precedent for future proceedings in which BMWE members
may be directly affected.” NS — Control - Norfolk & Western Ry., STB Fin. Dkt.
No. 29430 (Sub-No. 21), 1999 STB Lexis 706, at *2 (Dec. 8, 1999).
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award (“Fletcher Award”) rendered under Article I, § 11 of New York Dock Ry. —

In this case, TTMS filed a petition with the Board seeking review of an arbitratioxx

presented the following issues for review by the Board:

“[W]hether an employee may qualify as a “displaced employee’ eligible to receiv
a displacement allowance under New York Dock based solely on the fact that his
actual earnings in a given month fall short of his pre-transaction TPA.” TIMS
Petition at 11-12.

Control — Brooklyn Eastern Dist. Terminal, 360 1.C.C. 60 (1979). TTMS’s petition has ¥

and

“[Wihether TTMS’ obligations under the [New York Dock] protective condition

were altered by the carriers’ agreement to furnish TPA data on demand.” TTMS

Petition at 12.

NRLC’s membership has a substantial interest in these issues. An award based o
the proposition that either a dip in monthly earnings or the issuance of a TPA by itself
automatically qualifies an employee for a New York Dock displacement allowance
would be a radical departure from almost 25 years of precedent and practice under New
York Dock and would create added costs not warranted or intended under the standard
protective conditions. This practice and precedent represent the universal understanding
that the purpose of New York Dock is not to confer some new benefit upon employees,
but rather to protect them from adverse effects directly caused by a transaction. A ruling
that detaches benefits from this fundamental purpose by looking only to differences in
level of compensation — or to the issuance of a TPA — would not merely dramatically
alter the character of New York Dock protection but would do so at an incalculably high
cost. That cost would be measured not only in dollars, but also in the consequent

thwarting of otherwise beneficial restructuring.
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Intervention by the NRLC would satisfy the Boﬁrd’s requirement that an
intervenor address issues “reasonably pertinent to the issues already presented” because
its brief is devoted to industry practices and precedent directly related to issues already
presented in TTMS’s petition. Moreover, the NRLC’s participation in this case would
not “unduly broaden” the issues before the Board because the NRLC seeks only to inform
the Board of the industry practices and precedent relevant to the issues presented.

We should note that the brief that we append analyzes the two issues presented on
the assumption that the Board has granted review of those issues as framed by the
Petitioner. It does not address the contention of the Respondent Transportation
Communications International Union (“TCU”) that the first issue cannot be the basis for
review because it is not raised by the opinion of the arbitrator. That is, the TCU asserts
that the arbitrator did not rule that the compensation differential alone established a
causal connection between the transaction and the adverse impact upon the employees,
but held rather that no such showing was necessary in this particular case because of the
Implementing Agreement and its negotiating history. See TCU Response at 11-12.

The NRLC does not think it appropriate, in its role as a petitioning intervenor, to
take a position on the difference of opinion between TTMS and the TCU, the parties to
the case, as to how the award should be read in this regard. If the Board were to deny
review, the NRLC’s members would, of course, argue in future cases that the award
cannot fairly be cited in support of an attempt to erase the requirement of a demonstration
of causal connection. However, TTMS’s petition presents an appropriate opportunity for

the Board’s reaffirmation of the necessity of establishment of a causal connection




between the transaction and the alleged harm. Such a reaffirmation will avert vexatious
and meritless litigation in the future.

For these reasons, the NRLC respectfully requests that the Board grant this
petition for leave to intervene to and to file the appended brief so that it may effectively

represent the interests of its members.

Respectfully submitted,
L ]
[ 3

Joanna Moorhead Ralph J. Moore
NATIONAL RAILWAY LABOR CONFERENCE Donald J. Munro
1901 L St., N.W. ( Ross E. Davies
Washington, DC 20036 SHEA & GARDNER
(202) 862-7200 1800 Mass. Av., N.W.

Washington, DC 20036
(202) 828-2000

Attorneys for the National Railway Labor Conference

June 3, 2002
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CERTIFICATE OF SERVICE

I certify that I have this day, June 3, 2002, served copies of this Petition of the
National Railway Labor Conference for Leave to Intervene and Submit a Brief in Suppor

of Petitioner Tracks Traffic and Management Services, Inc. upon all parties of record in

this proceeding, by hand delivery to:

Jeffrey S. Berlin

Sidley Austin Brown & Wood LLP
1501 K St., N.W.

Washington, DC 20005

and

Mitchell M. Kraus
General Counsel

Transportation Communications International Union
3 Research PL.
Rockville, MD 20850
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Ross E. Davies
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SURFACE TRANSPORTATION BOARD

Finance Docket No. 33942 (Sub-No. 1)

USX CORPORATION — CONTROL EXEMPTION — TRANSTAR, INC.
(ARBITRATION REVIEW)

BRIEF OF THE NATIONAL RAILWAY LABOR CONFERENCE

INTRODUCTION AND SUMMARY
The National Railway Labor Conference (“NRLC™) is an association that
represents the nation’s Class I freight railroads and numerous other freight carriers in
collective bargaining with the rail unions and with regard to labor relations issues that

affect the railroads as an industry. ! We submit this brief in order to address two

wr

important issues raised by Tracks Traffic and Management Services, Inc. (“TTMS”) in it
petition for the Board to review and set aside an arbitration award (“Fletcher Award™)

rendered under Article I, § 11 of New York Dock Ry. — Control — Brooklyn Eastern Dist

Terminal, 360 I.C.C. 60 (1979).
First, TTMS has presented the following issue for review by the Board:

“[W]hether an employee may qualify as a ‘displaced employee’ eligible to receive
a displacement allowance under New York Dock based solely on the fact that his
actual earnings in a given month fall short of his pre-transaction TPA.” TTMS
Petition for Review (“TTMS Pet.”) at 11-12.2

! NRLC members employ more than 95% of the nation’s unionized freight rail employees.
? An employee’s “TPA” s his or her “test period average” — a measure of the employee’s average monthly
earnings and average hours worked prior to a displacement caused by a transaction covered by the New
York Dock employee protective conditions. An employee who is “placed in a worse position” as “a result
of” a covered transaction (and meets certain other conditions not relevant here) is considered to be a
“displaced employee” entitled to a displacement allowance under the terms of New York Dock. The
displacement allowance is calculated by subtracting the employee’s available income in the current month
from his or her TPA monthly earnings number. If the current-month earnings are less than the TPA
monthly earnings, then the employee receives a displacement allowance equal to the difference between the
two. For more detail on TPAs, see TTMS Petition at 3, 5, 13-14, 16-17.




This is an important issue for the railroad industry because a mi\staken supposition
that a dip in monthly earnings by itself automatically qualifies an employee for a New
York Dock displacement allowance potentially for six years would be a radical departure
from almost 25 years of precedent and practice under New York Dock. To be valid, a
claim for a New York Dock displacement allowance must satisfy two requirements: (a)
that an employee be placed in a “worse position” on the job after a New York Dock-
covered transaction, and (b) that any such worsened position be in fact a “result of” that
transaction (i.e., “causation”).> An erroneous ruling on this subject could effectively
eliminate the causation requirement, enabling employees who have suffered no economic
harm from a transaction to nonetheless receive New York Dock displacement pay. Such
a ruling would detach New York Dock from its fundamental purpose and impose
substantial and wholly unwarranted costs upon the carriers. The threat to transactions
found to be in the public interest would be real.

Second, TTMS has also presented the following issue for review by the Board:

“[W]hether TTMS’ obligations under the [New York Dock] protective conditions

were altered by the carriers’ agreement to furnish TPA data on demand.” TTMS
Pet. at 12.

This issue is important to the rail industry for the same reasons that the first issue
is because it raises from another angle the same concern for preserving causation as a
factor in the determination of New York Dock eligibility. “Precertification” or
“automatic certification” entitles employees to New York Dock benefits without a
showing of causation. Precertification has occurred only in a limited set of circumstances

and then in virtually every case only by agreement between the parties. The

? There are other requirements that an employee must satisfy to be entitled to New York Dock benefits, bu
they are not relevant in this case.
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consequences may be severe and, accordingly, the agreement to bestow such a benefit
should be clearly and unequivocally expressed if precertification is intended. That is the
practice in the industry. Permitting arbitrators to effectively create precertification by ‘
reading such a term into implementing agreements without clear evidence that the parties
intended to eliminate the causation requirement would expand the scope and consequence
of standard protective provisions and disrupt established patterns of negotiations and,
again, unduly increase the costs to carriers of providing New York Dock benefits.
ARGUMENT

L Entitlement To A New York Dock Displacement Allowance Requires
A Showing Of Causation — Not A Per Se, Income-Based Rule

Under New York Dock an employee eligible for displacement pay is one “who, as
a result of a transaction, is placed in a worse position with respect to his compensation
and rules governing his working conditions.” Article I, §§ 1(b), 5. The allegedly
“displaced employee” bears the initial burden of production with respect to both of the
basic requirements spelled out in § 1(b) — causation and “worse position™:

“In the event of any dispute as to whether or not a particular employee was

affected by a transaction, it shall be his obligation to identify the transaction and

specify the pertinent facts of that transaction relied upon.” § 11(g).
If the employee satisfies his or her burden of production, “[i]t shall then be the railroad's
burden to prove that factors other than a transaction affected the employee.” § 11(e).

Thus, under § 11(e) it is not enough for an employee to show a worsened position
and point to a New York Dock-covered transaction when the carrier shows some other
cause for the alleged adverse effect:

“If the carrier successfully shows that the employee's injury was caused by

factors other than the transaction, then New York Dock benefits are not accorded.
In other words, ... it is well settled that if the employee is injured by external
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causes (such as reductions in rail service stemming from events other than the
transaction itself), then New York Dock benefits do not apply.” Atlantic
Richfield Co. — Control — Butte, Anaconda & Pacific Ry., 5 1.C.C.2d 934, 947
(1989); see also BMWE v. ICC, 920 F.2d 40, 44 (D.C. Cir. 1990); Maine Central
R.R. —Lease (Arb. Rev.), Fin. Dkt. No. 29720 (Sub.-No. 1A), 1989 ICC Lexis
192 (July 21, 1989).

There is, accordingly, no room for an interpretation under New York Dock finding that
an employee is automatically entitled to a displacement allowance simply because he
shows “that his actual earnings in a given month fall short of his pre-transaction TPA.”
See TTMS Pet. at 11-12. The correct and consistent reading of New York Dock is that
no employee is entitled to a displacement allowance if “the carrier successfully shows
that the employee's injury was caused by factors other than the transaction.” Atlantic

Richfield, 5 I.C.C.2d at 947; see also Burlington Northern, Inc. — Control and Merger —

Santa Fe Pac. Corp., 10 1.C.C.2d 661, 758-59 (1995). This principle has been reinforced|

by numerous arbitration decisions involving labor protective provisions going back to the
1936 Washington Job Protection Agreement (“WJPA”).

IL. Under Industry Practice Entitlement To A Displacement Allowance
Requires A Showing Of Causation

Railroads do not currently base New York Dock displacement determinations on
whether an employee’s income in a given month drops below his or her TPA. To the
contrary, the carriers follow procedures that track the requirements of New York Dock —
including the causation and “wqrse position” requirements at issue here. Id.

Generally, the carriers begin by obtaining § 11(e) information submitted by the
employee — information “identify[ing] the transaction and specify[ing] the pertinent facts

of that transaction relied upon.” § 11(e). They require that such information — including
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information on both causation and “worse position” — be presented to the carrier in
v;/riting. See, e.g., Exhibit A (CSXT form); Exhibit B (NS form); Exhibit C (UP form).
With the employee’s claim information in hand, the carriers look first to
causation. As a result of this analysis, many claims are resolved on the property, while
others are resolved in arbitration and, in limited circumstances, in the courts.* Regardless
of the stage at which a disputed claim is resolved, however, when causation is at issue the
question is not whether it need be established at all but rather what, in fact, was the cause
of the employee’s drop in income.’ See Appendix for a collection of cases in which
protection was denied because, although there was a diminution of compensation, it was
not caused by the transaction but rather by something else — for example, a decline in
business caused by the closing of a major shipper, or an employee’s failure to take
reasonable steps tc'> protect his seniority, or the completion of a project, or the effects of a

new collective bargaining agreement. To accord protection in such cases simply because

[l

there had been a reduction in compensation would collide with the language of New York
Dock, unnecessarily expand the scope and consequence of standard labor protective
conditions, and defeat the purpose of the underlying balance of cause and effect.
Thus, unless an employee shows that a drop in payv was caused by a covered
transaction, he or she is not eligible for a New York Dock displacement allowance.

There is no basis in law or practice for such an interpretation.

4 Because an employee is “displaced” for purposes of eligibility for a New York Dock displacement
allowance only if the employee satisfies both requirements, the carriers’ regular practice is to end an
investigation and deny a claim whenever an employee fails to satisfy either the causation or the “worse
position” requirement.

> At most, the parties dispute how proximate the cause must be. See, e.g., Western Railroads — Agreement
Arb. Rev., 1988 ICC Lexis 312. *6-7 (Sept. 30, 1988) (employee cannot overcome a carrier’s proof of
causation by relying on some “remote earlier connection” to a transaction).
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III. Providing TPAs Upon Request Does Not Imply “Precertification”

The second issue presented by TTMS is “whether TTMS’ obligations under the |
[New York Dock] protective conditions were altered by the carriers” agreement to furnish
TPA data on demand.” TTMS Petition at 12. More particularly, the issue raised by
TTMS is whether provision of TPAs on demand amounts to precertification of eligibility
for New York Dock benefits. Id. at 24.

* For the reasons set forth by the Petitioner, provision of TPAs is not alone
sufficient to impose precertification on parties who have not explicitly agreed to
precertification. And we emphasize that it is settled practice in the rail industry that
precertification is not implied. The carriers and the rail unions are familiar with the terms
necessary to create a precertification agreement, and they use them when they intend to

precertify New York Dock eligibility. See, e.g., Union Pac. Corp. — Control and Merger

= Southern Pac. Rail Corp., 1 S.T.B. 233, 451-52 & n.218 (1996) (unions support merger

in exchange for carrier’s explicit commitments to “automatic certification” of certain
employees); Exhibit D (UP letter committing to “automatic certification” of certain
employees in exchange for union support for the UP/SP merger); Exhibit E (arbitration
award rejecting union’s contention that “there is no need to reach a voluntary agreement
in order to achieve automatic certification” and emphasizing the “value” of automatic
certification); see also, e.g., Exhibit F (BNSF agreement providing for gmployees to be
“automatically certified”); Exhibit G (CSXT/NS letter confirming that certain employees
would be “automatically certified”); Exhibit H (NS letter providing for employees to be
“automatically certified”); Exhibit I (UP agreement providing for “automatic

certification” of certain employees); Exhibit J (UP letter providing TPA data with a
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reminder that “[iJnclusion on this list, however, does not imply the employees are
certified for protective benefits™).

IV.  Either Interpretation Could Impose Serious And Unexpected Costs
That Would Subvert The Public Interest In Beneficial Consolidations

While it is not possible to quantify the potential damage to the railroads that
would result from the adoption of either of the rules identified in TTMS’s petition, it
would unquestionably be serious. But there is another aspect of the public interest that is
particularly implicated — the securing of the benefits of past consolidations and the
enabling of future transactions that promise important public benefits. This Board has
repeatedly rejected unions’ efforts to alter the terms of New York Dock to convert those
public benefits into private gains for their membership. The current system of labor
protection is designed to accord adequate protection to employees without depriving the
transactions of their potential benefits. A contrary application would shatter that system
as it has been long understood and accepted. Rejection of any such rule would insure
against such an unintended result.

CONCLUSION

The “intention underlying the [New York Dock] conditions [is] to ensure that

employees are no worse off (at least during the protected period) after a consolidation
than they would be had the consolidation never taken place.” ATDA v. ICC, 54 F.3d
842, 850 (D.C. Cir. 1995) (emphasis in original). Adoption of a per se, income-based
rule of the sort described in TTMS’s petition — or of a rule equating the issuance of TPAs
with precertification — would subvert this intention and unduly burden the carriers and the

consolidation process.
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For these reasons, if the Board concludes that the Fletcher Award imposes such

rules on New York Dock determinations, it should review and set aside the Award.

Respectfully submitted,
Jof.4fe
Joanna Moorhead Ralph J. Moore
NATIONAL RAILWAY LABOR CONFERENCE Donald J. Munro
1901 L St., N.W. Ross E. Davies
Washington, DC 20036 SHEA & GARDNER
(202) 862-7200 1800 Mass. Av., N.-W.

Washington, DC 20036
(202) 828-2000

Attorneys for the National Railway Labor Conference

June 3, 2002
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I certify that I have this day, June 3, 2002, served copies of this Brief of the

National Railway Labor Conference upon all parties of record in this proceeding, by han

delivery to:

Jeffrey S. Berlin

Sidley Austin Brown & Wood LLP
1501 K St., N.W.

Washington, DC 20005

and
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General Counsel :
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EXHIBITS

Request for Entitlement to Benefits under New York Dock, CSX Transportation
Request for Entitlement to Benefits, Norfolk Southern Railway Company
Request for Test Period Average (“TPS”) Form, Union Pacific Railroad

Letter from J.J. Marchant, Sr. Asst. Vice President, Labor Relations, UP, to
R.P. McLaughlin, President-BLE (Mar. 8, 1996)

UTU v. UP, STB Fin. Dkt. No. 32760 (Yost Apr. 14, 1997)

Agreement Between the Burlington Northern and Santa Fe Railway Company
and the Brotherhood of Railroad Signalmen

Letter from K.R. Peifer, Vice President, Labor Relations, CSXT, and
R.S. Spenski, Vice President, Labor Relations, NS, to Charles L. Little,
International President, UTU (June 2, 1998)

Side Letter No. 2, Finance Docket No. 33388, from R.S. Spenski, Vice President,
Labor Relations, NS, to Robert W. Goodwin, et al., General Chairmen,
BLE (Sept. 21, 1998)

Merger Implementing Agreement between the Union Pacific Railroad Company,
Southern Pacific Transportation Company and the United Transportation
Union

Letter from Marilyn J. Ahart, UP, to D.L. Hakey, Vice President — UTU and
L.L. Overton, General Chairman — UTU (May 16, 2001)
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Request for Entitlement to Benefits under New York Dock

CSX TRANSPORTATION

Instructions: This Entitlement to Benefits Form is to
assist the Employee and the Company in
determining = whether the Employee is
entitled to benefits. We wish to do this
as promptly as possible in order to
expedite the processing of valid claims.

You may help by completing the form with
as many helpful facts as will assist the
Company in its initial determination as to
whether you have been adversely affected.

Completed forms should be forwarded to:

e N8, 1$90Mm

Director Labor Relations
CSX Transportation

6735 Southpoint Dr. S. J670
Jacksonville, FL 32216

Notice of: [ ] Placement in a worse position with respect to my
compensation.
or
{ ] Loss of Employment.

Name: 'ID No. Craft:

Home Address:

Current Seniority Roster No.: Seniority Date:

Hire Date: Immediate Supervisor:

1. On what date were you first placed in a worse position or deprived
of employment?

How: [ ] Position Abolished
[ 1 Displaced by
[ ] Other. Explain

2(a) What position did you hold immediately prior to the date shown in
Item 17?

Position: Location:

Rate of pay: hour/day

1 of 2
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(b) What position do you currently Hold?

Position: Location:

‘Rate of pay: hour/day

(c) At the time of your displacement, did you exercise your seniority
to obtain the highest paying position available to you?

If the answer is no, please explain:

3. Identify what occurred that resulted in your being placed in a
worse position or deprived of employment:

4, Explain in detail how your work situation changed and caused you
to be adversely affected. (Use additional sheet if necessary.)

I HEREBY CERTIFY THAT THIS INFORMATION IS TRUE AND CORRECT:

(Signature) (Date)

2 of 2

6/1/99 ER
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Request for Entitlement to Benefits

NORFOLK SOUTHERN RAILWAY COMPANY
and its rail carriers

Instructions:

This Entitlement to Benefits Form is to assist the Employee and the
Company in determining whether the Employee is entitled to benefits. We
wish to do this as  promptly as possible 'in order to expedite the
processing of valid claims. You may help by completing the form with as
many helpful facts as will assist the Company in its initial determination
as to whether you have been adversely affected.

Completed forms should be forwarded to:

Mr. Louis F. Miller, Jr.

Assistant Director Labor Relations
Norfolk Southern Corporation

223 East City Hall Avenue

Norfolk, VA 23510-1728

Notice of: [ 1 Placement in a worse position with respect to my

Name :
Addre
Senio

Senio

Immediate Supervisor

1.

3(a)

compensation.
or
[ ] Loss of Employment.

SSN
ss:
rity Roster No.: Seniority Date:
rity District: : Hire Date:

Identiﬁy agreement under which you believe compensation is due:

On what date were you first placed in a worse position or deprived
of employment?

How: [ '] Position Abolished
[ ] Displaced by
{ ] Other. Explain

What position did you hold immediately prior to the date shown in
Item 27?

Position Location

Rate of pay: /day Wage Grade (if applicable)
hour
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{b) What position do you currently hold?

(c)

(d)

Position Location

Rate of pay /day/hour Wage Grade {if applicable)

What is your Employee Maintenance Rate (EMR)? — . (if applicable)

At the time of your displacement, did you exercise your seniority to
cbtain the highest paying position available to you?

Identify what occurred that resulted in your being placed in a worse
position or deprived of employment:

Explain in detail how your work situation changed and caused you to be
adversely affected. (Use additional sheet if necessary.)

Compensation Data:

List the amount of compensation you received immediately prior to the
month in which you were affected. Certain earnings, such as lump sum
payments, stock purchase, and employee protective payments, should be
excluded. (Use back of sheet if necessary.) :

Month Year Compensation Month Year Compenéation

I HEREBY CERTIFY THAT THIS INFORMATION IS TRUE AND CORRECT:

(Signature) (Date)
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FACSIMILE COVER SHEET

DATE:
PAGES (INCLUDING THIS COVER PAGE):

TO: SUE WIMMER FROM: = .

COMPANY: UNION PACIFIC RAILROAD COMPANY:

FAX: 402-997-2165 PHONE:
FAX:

REQUEST FOR TEST PERIOD AVERAGE ("TPA" FORM

+ Name (PRINT)

* Social Security Number
* Your Current Craft

- Position Number Prior to Abolishment or Displacement

- Position Title Prior To Abolishment or Displacement
- Lacation Prior To Abolishment or Displacement
* Rate of Position Prior To Abolishment or Displacement
- Date of Your Position Abolishment '
* Date of Displacemem, if applicable
« Displaced byWhom, if applicable .

+ Position Number to which you will (or have) u:ercisedﬂsenioﬁty
* Position Title to which you will (or have) exercised semority
* Position Location to which you will (or have) exercised seniority
* Rate of Position to which you will (or have) exercised seniority

* Seniority Date

* Employment Date (if different from seniority date)
+ Transaction involved

This is to request the test period average of my ings for twelve (12) months prior to my job
abolishment or my displacement. I understand that to be eligible for protective benefits, my job must have
been zbolished or I must have been displaced as a result of a Transaction covered by the Protective
Agreement or Conditioris. (The foregoing information is necessary in order for Timekeeping to process
your test period average. This form must be completely filled out)

Employee Signature Date
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UNION PACIFIC RAILROAD COMPANY

3 J MARCHANT 1418 DOOGE STREET
ASS] WICE PRE SICENT] OMAMS NEBAASKA 68178
-.s:ammuos m

March B, 1996

: Mr. R. P. McLaughiin
" President - Brotherhood of
Locomotive Engineers
Standard Building
1369 Ontario Strest
Cleveland OH 44113

Dear Sir;

This referé to our discussions conceminﬁ the issues of mmm protection
and the certification of adversely affecled BLE employees.

: As you know, Union Pacific, in its SP Merger Application, stipulated to the
imposition of the New York Dock corditions. The Labor Impact Study which Union Pacific
filed with the Merger Applicalion reported that 251 enginesrs would transfer and that 772
engineer jobs would be abolished because of the implementation of the Operating Plan.

Within the New York Dock conditions, Section 11 addresses disputes and
controversies regarding the interpretation, application or enforcement of the New York
Dock conditions {excapt for Sections 4 and 12). Under Seclion 11, perhaps the two most
serious aress for potential disputes involve whether an smployee was adversely affected
by a fransaction and what will be such employee's protecied rate of pay.

‘ In an effort lo efiminate as many of these disputes as possible, Union Pacific makes
the following commitment regarding the issue of whether an employee was adversely
affected by a bransaction: Union Pacific will grant aulomatic cerlification as adversely

~affected by the merger to the 1023 engineers projecled fo be adversely affected in the

Labor Impact Study and to all cther engineers identifed in any Merger Notice served after
Board approval. Union Pacific will supply BLE with the names and TPA's of such
employees as soon as possible upon implementation of approved merger. Union Pacific
also commits that, in any Merger Notice served after Board approval, it will only seek those
changes in existing collective bargaining agreements that are necessary to Implement the
approved transaction, meaning such changes thal produce a public transportation benefit
not based solely on savings achieved by agreement changes(s). '

Union Pacific commits to the foregoing on the basis of BLE's agreement, afier
merger approval, fo voluniarily reach agreement for implementation of the Operating Plan
accompanying the Merger Application.
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. Even with these commitments, differencas of opinion are bound to oceur. In order
to ensure thal any such diflerences are dealt with promptly and fairly, Union Pacific makes

" this final commitment: i at any lime the affecied General Chairman or the assigned
International Vice President of the BLE believes Union Pacific’s application of the New
York _Dock conditions is inconsistent with our commitments, BLE and Union Pacific
personnel will meet within five (5) days of notica from the Gsneral Chairman or the
International Vice President to attempt {o rescive the dispute. If the matter is not resclved,
the parties will agree to expedited arbitration with a written agresment within ten (10) days
afier the inilial meeting. The Agreement will contain, among other things, the full-
description for neutral selection, timing of hearing, and time for issuance of Award(s).

in view of Union Pacific’s position regarding the issues of New York Dock protection
and the cerlification of employees, | understand that the BLE will now support the UP/SP
merger. ;

Sincerely,
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ARBITRATION PROCEEDING

United Transportation Union STB Finance Docket
and : No. 32760

Union Pacific Railroad Company, et al.

Control and Merger ~ Southern Pacific

Transportation Company, et al. . Pursuant to Art. I,

Section 4, New York
Dock Conditions

-
" he 5 ations
Byron A. Boyd, Jr., Assistant President

Clinton. J. . Miller III, General Counsel
J. Previsich, General Chairman

W. S. Hinckley, General Director Labor Relations
Dick Mereédith, Asst. Vice President-Employee Relations, Planning
Cathérine J. Andrews, Assistant Director Labor Relations

-Mark E. Brennan, Operating Department

EINDINGS:

The parties to this dispute are the United Transportation
Union -and . the Union Pacific System/Southern: Pacific System. In
Finance Docket No. 32760, the U.5. Department of Transportation,

Surface Transportation Board (STB) approved the merger of the two
systems which included various rail entities..

In accordance with New York Dock provisions the Carrier served
noticés on the Organization’s General Chairmen covering two
geographical areas referred to by the Carrier .as the Salt Lake Hub
and the Denver Hub. The parties in their submissions detailed the
negotiating dates which covered approximately a 120 day period.
The parties were unable to reach an agreement and a request was
made for arbitration in accordance with New York Dock. The parties
were unable to jointly select an arbitrator and through a jeint
letter to the National Mediation Board requested that one be
appointed. By letter dated February 21, 1997 the undersigned was
appeinted by the National Mediation Baoard.

This arbltratlon is somewhat unique in that in addition to the
normal terms and conditions of arbitration, under New York Dock,
the Organization requested arbitration of what is known as the



“commitment letter”. This letter was signed by the Carrier and
addressed to the Organization’s President and provided for certain
compitments with regards to the entire merger process beginning
with the Carrier’s filing with the STB. It is the Organization’s
position that the Carrier did not live up to the commitments and as
a result the issues raised therein should be‘arbitrated.

Two separate arbitration presentations were made beginning on
March 25, 1997, one covering the commitment letter and the other
the terms and conditions to govern the two Hubs. Since these two
hearings are so intertwined, they shall be dealt with in this one
award. - :

COMMITMENT TETTER

The purpose of the letter was to 1. Limit the Organization’s
exposure in the merger to items “necessary” to completing the
merger, 2. Gain protection certification under New York Dock for a
number of employees, and 3. Give affected Genesral committees an
opportunity to develop a seniority system for the merged areas.

In exchange, the Carrier wanted 1. the UTU’s support for the
merger and operating plans, 2. the Organization’s recognition that
some, changes were “necessary” in the merger and, 3. a seniority
system that was not illegal, administratively burdensome or costly.

It is apparent that the writer and the addressee of the
commitment letter understood the benefits of a simpler merger
process than the parties had previously undertaken: however, the
negotiators on both sides failed to see the same benefits and in
essence pushed the envelope toc far. Both parties included items
in their proposals that went beyond what was necessary. While the
Organization was the moving party in requesting arbitration over
the letter,. their proposals included several unnecessary items such
as changing work rules, cherry picking work rules, certification
beyond the number in the commitment letter in lieu of relocation
and a seniority system that was administratively burdensome and
potentially more costly. However, When the Carrier’s proposals,
which included an unnecessary 25 mile zone and crew consist changes
are brought before this arbitrator, it is not difficult to say that
anything beyond what was contemplated in the commitment letter will
not be used to escape any commitment to provide for automatic
certification as provided later in this award, because the parties
failed to make-a voluntary agreement.

“It is apparent to this arbitrator that not all the parties to

the negotiations are aware or understand the value the Organization
received by the letter. Some members of* the Organization’s

-2




negotiating team apparently feel there is no need to reach a
voluntary agreement in order to achieve automatic certification and
have made demands that most certainly will not lead to such a
voluntary agreement.  On the other hand, as menticned above the
Carrier has reached beyond the limits that would be acceptable to
creating a voluntary agreement.

Neither -party should take comfort in future negotiations that
this award provides for future automatic certification. The
commitment letter is an example of responsible recognition of the
needs of both parties and for the. first round of merger
negotiations/arbitration this arbitrator simply will not substitute
hisjudgement for those behind the commitment letter.

IERMS AND CONDITIONS N

Cne of the key areas of dispute deals with what is “necessary”

'to accomplish the merger. 1In reviewing previous mergers and the

need to coordinate employees and operations at commen points and
over parallel operatiocns, it is proper to: unify the employees and
operations under a single collective bargaining agreement and
single seniority system in each of the two Hubs. This does not
mean the Carrier has authority to write a new agreement, but the-
Carrier’s selection of one of the existing collective bargaining
agreements to apply to all those involved in a Hub as.proposed in
this case is appropriate. .

While selecting one existing collective bargaining agreement
puts many issues to rest, both parties recognized in the letter
that other changes may be necessary for a merger to accomplish a
smooth flow of operations. These changes, however, were not to bhe
monetary but operatiomal. Such operational changes would include
the combining of yards into single terminals, consolidating pool
freight, local and rocad switcher cperations and combining extra
boards into fewer ‘extra boards that would cover the more expansive
operations ¢f the two Hubs. :

Seniority is always the most difficult part of a merger.
There are several different methods of putting seniority together
but each one is a double-edged sword. In a merger such as this cne
that also involves line abandonments and alternate routing
possibilities on a regular basis, the tendency is to present a more
complicated seniority structure as the Organization did. What is
called for is not a complicated structure but a more simplified one
that relies on New Yark Dock protection for those adversely
affected and not perpetuating seniority disputes long into the
gﬁgure. The Carrier’s proposals fairly address the issue in both

S.a
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¢ There are two issues that must be addressed with regards to
crew consist. The first is the special allowance/productivity fund
issue and the second is the Carfrier’s request for the least
restrictive yard/local provisions to overlay the Easternm District
agreement. The second is easier to deal with. If the Carrier
believed that another agreement would better £it this area, it had
the opportunity to select that agreement for this area in total.
Since it did not, this arbitrator will not give a separate crew
consist provision to them. The Eastern District agreement covers
this arez with respect to crew size and work in both yard and road

service.

The special allowance/productivity funds must be coordinated.

This arbitrator does not see any undue advantage to the Carrier in
its proposal to pay out the existing funds and create a new one.
Those who would have been eligible for a productivity fund and
special allowance had they worked under the Eastern District
agreement since their entry into train service shall be entitled to
them under the new plan. Those who scld their- special
allowances/productivity funds previously are not entitled to a
windfall now and would not be eligible fer those payments
regatrdless of their seniority date.

Without the commitment letter, the Carrier is not required to
certify any employees as protected. The letter identified,a number
of employees to be protected and the Carrier’s notices, as amended,

- identified a larger number. Since the Carrier’s proposal exceeded

the commitment letter, it should protect the larger number
referenced in its notices. If the Eastern District General
Chairman and Carrier are not able to agree within 30 days of this -
Award who the specific employees are, then it shall be the
employees Wwhose assignments are involuntarily changed until the
number in the notices is reached. If both proposals were proper
and were not over reaching, as they were here, then thls arbitrator
would not have imposed this provision.

I have identified the major issues in more detail above and
now turn to the proposals. In reviewing the proposals, this Board
finds that the Carrier’s proposals, including questions and
answers, for each Hub, submitted to this panel are appropriate for
inclusion as part of this Award except for the following:

<Salt Lake City proposal:
1. Article III A (2) and (3) concerning the metro complex.
2. Article IV B (1) concernlng the 25 mile zone.
3. Article VI protection is amended per above.
4. Article VIII E. Concerning the least restrictive crew
consist.
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5. All questions and answers referring to these eliminated
sections.

Denver Hub proposal:
1. Article IV B (1) concernlng the 25 mile zone.

2. Article VI protection is amended per above.

3. Article IX E concerning the least restrictive crew’
consist.

4, All questions and answers referring to these eliminated
sections. .

Copy of Carrier’s proposed implementing agreement for the Salt
Lake Hub and the Denver Hub are attached hereto and made a part of
this Award.

This arbitrator is convinced from the facts of record that the

'changes contained in the Carrier’s proposals as modified by the

exceptions noted herein are necessary to effectuate the STB’s

-approved consoelidation and yield. enhanced efficiency in operations

benefiting the general public and the employees .of the merged
operations.

_ This Award is final and eéffective immediately. Should the
Organization and the Carrier desire to continue negotiations over
other elements then they should so proceed. These negotiations

.should be between the Eastern District Generzl Chairman and the

Carrier. These would be voluntary and not subject to Section 4 New
York Dock arbitration if they do not prove fruitful.

Signed this 14th day of April 1997.

s E. Yost, @krator
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SUPPLEMENT 4

AGREEMENT
: Between '
THE BURLINGTON NORTHERN AND SANTA FE RAILWAY COMPANY
And
THE BROTHERHOOD OF RAILROAD SIGNALMEN

This Agreement is intended to provide protection for employees assigned to BN or ATSF mobile
gangs on consolidated seniority districts. -

Signal Department employees on regularly assigned positions on signal gangs on the former
ATSF Illinois, Kansas, New Mexico and Texas seniority districts on June 1, 2000, will be
automatically certified as eligible for displacement or dismissal allowances on the effective date
of this Agreement.

This Agreement is effective July 1, 2000.

(Signatures not reproduced)

May 19, 2000 139 . 01/01/01



i bl j i it — ot

o i

Tume 2, 1998

Mr. Charles L. Linle
“Tolernational President
Uhnited Transporustion Unioa
14600 Detrait Avenue

—Clevelzd, OH #3107

bar Mr. Lide:

Thie has further referecce to the application of Finance Docket No. 33388 and ongoing
discussions covering the implemestation process. CSX and NS recognize that the selection of
forces required pursuant to the protective conditions expected o be imposed in this case (New
Yock Dock) involve the former Coorail employees making application for new positions to be
created by CSX. NS or Canrail (in the case oE the Shared Asset Areas).

In line with the commitments made in our leners 1o you dated Jaoumy 15, 1998, and for
the efficient transition coveding the selection of forces and the implamemation of the various
Qperating Plans invelved in this tranwctioa, test period pverages, indieating entitlement to New .
Yock Dock benefits, subject to its terms and conditions, will be provided to former Coneail
cmployess who become employces of CSXT or NS in connection with the voluntary
mplementing agreements discussed in ‘said Jetters, Such employces will thereby be
auntorpatically certified as adverscly affected without being required to identify or establish a
causal coanection to th ransaciion.

For purposcs of applying these test petiod averages for said forraer Conrail emplayees,
the twelve.month period immediately preceding April 1, 1997 will be used.

Very truly yours,

cc: B. A. Boyd, Ir., Assistant President
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September 21, 1998
Side Letter No. 2

Mr. Robert W. Godwin, General Chairman Mr. W. E. Knight, General Chairman

Brotherhood of Locomotive Engineers Brotherhood of Locomotive Engineers
810 Abbott Road, Suite 200 P. O. Box 279

Buffalo, New York 14220 Wheelersburg, Ohic 45694

Mr. S. D. Speagle, General Chairman Mz. R. C. Wallace, General Chairman
Brotherhood of Locomotive Engineers Brotherhood of Locomotive Engineers
P. Q0. Box 4509 : P. 0. Box 16039

Decatur, Illinois 62521 Asheville, North Carolina 28816
Gentlemen:

This has further reference to the application of Finance Docket No. 33388 and
ongoing discussions covering the implementation process. NS recognizes that the
selection of forces required pursuant to the protective conditions expected to
be imposed in this case (New York Dock) involves the former Conrail employees
making application for new positions to be created by CsSX, NS or Conrail (in the
case of the Shared Asset Areas). :

In line with the commitments made in the letters to you dated February 18, 1998,
and for the efficient transition covering the selection of forces and the
implementation of the various Operating Plans involved in this transaction,  test
period averages, indicating entitlement to New ¥ork Dock benefits, subject to its
terms and conditions, will be provided to engineers in NS’s Lake, Eastern and
Central Region Hubs and other former Conrail engineers who become employees of
NS in connection with the voluntary implementing agreements discussed in said
letters. Such employees will thereby be automatically certified as adversely
affected without being required to identify or establish a causal connection to
the transaction. : i

For purposes of applying these test period averages for the above referenced
employees, the twelve month period immediately preceding April 1, 1997 will be
used. .

Very truly yours,

R A omotee

R. S. Spenski

Vice President Labor Relations
Norfolk Southern Railway Co.
Norfolk & Western Railway Co.
Cincinnati, New Orleans and Texas

Agreed.: .

1 \);)_QUJ_L/\ Pacific Railway Company
R. W. Goduﬂtzjﬁéieral Chairman
S. D. Epeagle, Géerz Chairman

W E K A

W. E. Knight, General Chairman

R.. C. Wallace, General Cgaizman
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MERGER IMPLEMENTING AGREEMENT
(Dallas Ft. Worth (DFW)Hub)

between the

UNION PACIFIC RAILROAD COMPANY
. SOUTHERN PACIFIC TRANSPORTATION COMPANY

and the
‘ UNITED TRANSPORTATION UNION

In Finance Docket No. 32760, the U.S. Department of Transportation, Surface
Transportation Board ("STB") approved the merger of the Union Pacific Corporation
("UPC™), Union Pacific Railrcad CompanyMissouri Pacific Railroad Company (collectively
referred to as "UP") and Southem Pacific Rail Corporation, Southern Pacific Transportation
Company (“SP"), St. Louis Southwestern Railway Company ("SSW"), SPCSL Corp., and
The Denver & Rio Grande Western Railroad Company ("DRGW") (collectively referred to
as “SP™). In approving this transaction, the STB lmposed New York Dock labor protective
conditions.

In order to achieve the benefits of operational changes made possibie by the
transaction, to consolidate the seniority of all employees working in the territory covered
by this Agreement into one commeon seniority district covered under a single, common

_ collective bargaining agreement,
- IT IS AGREED:

L DALLAS FT. WORTH HUB

A. A new seniority district entitled the Dallas Ft. Worth Hub ("Hub") shall be
created that encompasses the following area: Toyah (including) to Mesquite -
(including); Childress (including) to Ft. Worth (including) on the trackage
rights; Winfield (not inciuding) to Ft. Worth (including) on the trackage rights;
Wichita (not including) to Taylor (not including) and Hearne/Valley Jct. (
including); Dallas (including) south to Ennis (including); Plano Jct southwest
to Ft. Worth and Ft. Worth northeast to McAlester. (This includes all main
and branch lines, industrial leads and stations between the points identified).

B. Employees with home terminals within the DFW Hub may work to points -
outside the Hub without infringing on the rights of other employees in other -
Hubs and employees outside the Hub may work to paints inside the Hub
without infringing on the rights of employees inside the DFW Hub. The Hub
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provided herein, the system and national oollectwe bargalmng agreements,
awards and interpretations shall prevail. None of the provisions of these
agreements are refroactive. The Carrier has selected the Union Pacific
(Texas and Pacific UTU Agreement last reprinted December 15, 1991) and
the Union Pacific (Texas and Pacific Firemen Agreement effective September
1, 1849) as the collective bargaining agreements for this Hub.

" The Carrier will provide copies of the designated collective bargaining

agreement to those trainmen who do not have a copy at the earliest possible
date, but no later than by date of implementation of this Agreement.

T & P rules governing the filling no bid conductor vacancies shall be amended
to provide that no bid vacancies shall be filled by force assigning the junior
conductor on the extra board that protects the no bid assignment. .

VIL. . PROTECTION

A.

Due to the parties voluntarily entering into this agreement the Carrier agrees
to provide New York Dock wage protection (automatic certification) to all
trainmen who are listed on the DFW Hub Merged Rosters and -working an
assignment (including a Reserve Board) during the period between July 15,
1988 and the implementation date of this agreement. Employees on medical
or other leave or discipline will be placed on protection upon retumn to service.
This protection will start with the effective (implementation) date of this
agreement for all covered employees. The trainmen must comply with the
requirements associated with New York Dock conditions or their protection -
will be reduced for such items as layoffs, bidding/displacing to lower paying
assignments when they could hold higher paying assignments, etc.
Protection offsets due to unavallabnlrty will be governed by New York Dock
provisions.

This protection is wage only and hours will not be taken into account.
Trainmen required to relocate under this agreement will be governed by the
relocation provisions of New York Dock. In lieu of New York Dock provisions,
a trainman required to rejocate may elect one of the following options:

1 Non-homeowners may elect to receive an “in lieu of” allowance in the
amount of $10,000 upon providing proof of actual relocation.

2. Homeowners may elect to receive an “in lieu of® allowance in the
amount of $20,000 upon providing proof of actual relocation.

21
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3.  Homeowners in item 2 above, who provide proof of a bona fide sale
of their home at fair value at the location fram which relocated, shall
be eligible to receive an additional 2!lowance of $10,000.

(@) This option shall expire five (5) years from date of application
- for the allowance under ltem 2 above.

(b) Proof of sale must be in the form of sale documents, deeds,
‘and filings of these dacuments with the appropriate agency.

. 4. With the exception of ltem 3 above, no claim for an “in lieu

of*relocation allowance will be accepted after three (3) years from
- date of implementation of this agreement.

S. Trainmen receiving an “in lieu of” relocation allowance pursuant to this
implementing agreement will be required to remain at the new
lacation, seniority permitting, for a period of two (2) years.

6. Under no circumstances shall a trainman be permitted to receive
more than one (1) “in lieu of’ relocation allowance under this
implementing agreement. If they have received one in connection with
another Hub implementing agreement they shall not be entitled to one
under this agreement.

7 ‘Where the Carrier moves assignments from one location to another
then employees from the old location who bid in the new assignments
will be treated as being required to relocate.

There will be no pyramiding of benefits.

The time frame to be used for calculating test period averages (“TPA”) for this
Agreement will be November 1, 1995 through October 31, 1996. Trainmen
who were employed after this time period shall use the twelve month period
prior to implementation. If a trainman is currently covered by an interim
protection TPA due to the merger then the trainman may elect to retain that
TPA. When TPA’s are mailed to the trainmen they must respond within thirty
days from the date of the letter if they elect to retain the interim or other
current TPA (This interim TPA may be adjusted if the trainmen is eligible for -
a productivity fund payment and participates in that program). Monies paid as
productivity funds, whether as a lump sum or as part of a trip, shall not be

~ counted as part of a TPA or used as an offset to TPA's. The TPA for union

officers wn:ll be based on the two trainmen above and two trainmen below the
officer with regular work records on the pre-merger roster or their regular
TPA, whichever is larger. .
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Those former SPEL, SSW and other trainmen coming under the provisions
of the crew consist productivity fund who have received “up-front” payments
will be afforded the following options:

1. Retain the higher TPA with up-front crew consist monies included and
for the pericd of time under that guarantee, waive participation in the
productivity fund for the protection peried, or

2. Accept a recalculated TPA with up-front crew consist monies
removed, and participate fully in the productivity fund with no use of
such disbursements as an offset against protection.

National Termination of Seniority provisions shall not be applicable to
trainmen hired prior to the effective date of this agreement

Vill. FAMILIARIZATION

A

. Trainmen will not be required to lose time or “ﬁde the road” on their own time

in order to qualify for the new operations. Trainmen will be provided with a
sufficient number of familiarization trips in order to become familiar with the
new territory. Issues conceming individual qualifications shall be handied with
local operating officers. The parties recognize that different terrain and train
tonnage impact the number of trips necessary, and the operating officer
assigned to the merger will work with the local managers and Local Chairmen
in implementing this Section. Issues conceming individual qualifications shall
be handied with the local Operating Officer and Local Chairman. If not
resolved at the local level, then the matter shall. be referred to the General
Chairman and Labor Relations for further handling.

Employees hired subsequent to the effective date of this document will be
qualified in accordance with the current CBA that will cover the Hub.

IX. CREW CONSIST

A

Except as provided below, the crew consist agreemént of the CBA selected
by the Carrier shall govern.

Trainmen who come under the coverage of the UP (T&P) Crew Consist
Agreement shall be considered eligible to share in the post-merger
productivity fund if their seniority date (12-1-1988) on their former Carrier
would have qualified them for such status had they worked under the UP
(T&P) Agreement since their entry into train service.

Trainmen who come under the coverage of the UP (T&P) Crew Cdnsist
Agreement shall be considered eligible to receive special allowance payments

23
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UNION PACIFIC RAILROAD COMPANY

1418 DODGE STREET
§A OMAHA, NEBRASKA 68178
May 16, 2001
Mr. D. L. Hakey Mr. L. L. Overton
Vice President - UTU General Chairman - UTU
10817 Kolemay Drive ‘ 400 Randal Way, Suite 102 -
Beaumont, TX 77705-9068 Spring, TX 77388

Gentlemen:

In reference to the implementation of interdivisional service at Beaumont TX and
resulting labor protection under Article XIII of the UTU 1972 National Contract.

As requested, I have enclosed a listing of those employees who may potentially
have been affected by this transaction. Included on the listing are the average earnings
and hours of the employees for the twelve-month period preceding the implementation of

service.

Inclusion on this list, however, does not imply the employees are certified for
protective benefits. In accordance with Article XIII, to be certified for protective benefits
employees must have been adversely affected by the ransaction.

Sincerely,

Marilyn J. Abart
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APPENDIX
Case

BRS v. CSXT, Fin. Dkt. No. 33399 (Meyers May 15, 2001)

"~ New York Dock claims denied where reduction of overtime was
caused by creation of new positions, by elimination of unnecessary
overtime work in response to budgetary constraints, and by
seniority-based distribution of overtime under a collective bargaining
agreement. “The critical question is whether there is a reasonably
direct causal connection, or nexus, between the merger and the drop
in the Claimants’ overtime opportunities.”

BMWE v. CSXT (Zumas Mar. 26, 1990) ,
Employees’ failure to show “causal nexus” under Oregon Short Line
(which is practically the same as New York Dock) between an
abandonment and allegedly worsened conditions of employment
precluded an award of protective benefits.

Letter from N.B. Grissom, Director Labor Protection, CSXT, to J. Czuczman,

International Vice-President, Transportation Workers Union (Sept. 19, 2001)
New York Dock claim denied where loss of overtime was caused by
decline in business due to weather and closing of a major local shipper.
“[TThe Organization must prove that action of CSXT placed these
employees in a worse position as a direct result of the transaction. The
Organization must show a causal nexus between the abandonment and
any alleged harm to the individual.”

Int’] Longshoremen’s Union v. NS, STB Fin. Dkt. No. 33388 (Simon June 14, 2000)
The union representing a group of employee-claimants negotiated a
new collective bargaining agreement as part of the pre-transaction

- implementing agreement process. Those employees suffered “worse

position[s]” as a result of employer actions taken pursuant to that
agreement. The employees’ worsened positions were caused by the new
collective bargaining agreement, rather than by a transaction covered by
New York Dock.

NS v. BRS (Mittenthal Sept. 18, 2001)
Several employees suffered worsened employment conditions as a result
of employer actions taken in response to “[r]evenue and cost
disappointments.” The employees’ worsened positions thus were caused
not by a preceding New York Dock transaction, but rather by the later
“changed circumstances” for the business that result in the
“disappointments.” ‘

Tab
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ATDD v. NS (Twomey Mar. 18, 2002)
“[Elvery action initiated subsequent to [a covered transaction] is not,
for that reason alone, to be considered to have taken place ‘pursuant
to’ the authorized transaction,” and thus employees who were put in
a “worse position” by the exercise of management rights that existed
independently of any covered transaction to fill open positions and
reorganize work were not displaced for purposes of New York Dock.

BMWE v. ICC, 920 F.2d 40, 44 (D.C. Cir. 1990)
Claim denied under Mendocino conditions (that are “virtually
identical” to New York Dock) because claimant’s furlough was
“caused by a diminution in [the carrier’s] business,” not by a
transaction. “To the extent that the arbitrator rejected an extreme
‘but for’ analysis, under which even the most attenuated connection
between a transaction and an employee displacement would entitle
the employee to benefits, he correctly followed [ICC] precedent.”

Missouri Pac. Railroad Co. v. ATDA (Zumas July 31, 1981)
Displacement caused by business considerations, not transaction.

Conrail v. IBEW (Seltzer Dec. 16, 1985)
Displacement caused by line and shop closings, not transaction.

UTU v. Conrail (Yagoda June 18, 1985)
Displacement caused by completion of project, not transaction.

ATDA v. Seaboard System, PLB 3820, Award No. 2 (Weston Aug. 24, 1985)
Displacement caused by employee’s “failure to take reasonable steps
and precautions to exercise seniority and protect his status,” not
transaction.

Letter from L.J. Finnegan, Assistant Vice President, Labor Relations, Conrail,

to A.P. Santoro, General Chairman, TCU (Oct. 24, 2001)

Employee was not entitled to New York Dock because “[t]he changes
which resulted in the abolishment of [the employee’s] position were
made to enhance departmental efficiency by eliminating duties that were
no longer necessary. These changes had no causal connection to a
transaction as defined in New York Dock.”

BMWE v. Conrail (Marx Dec. 1, 1992)
“Fluctuation of levels of compensation and movement of territory are
normal characteristics of maintenance of way employment. The fact
that some Claimants had their work levels altered or their headquarters
points moved does not prove adverse affect nor does it show the causal
nexus between the transaction and the adverse effect that is required
before imposing NYD protection benefits.” (citation omitted).

10
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UTU v. San Diego & Arizona Eastern Railway Co. (Vernon July 20, 1984) 14
“It is well established in such matters [of New York Dock claims] that
a causal nexus must be apparent between the transaction and the
employe’s employment situation. This causal nexus must be direct and
more than speculative or merely proximate. Based on this record [of
evidence that the worsened employment situation was caused by a
decline in business] we are unable to find the necessary causal
connection between the transactions referred to in the Implementing
Agreement and the Claimant’s employment situation.”
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BEFORE AN ARBITRATION BOARD
ESTABLISHED PURSUANT TO
ARTICLE 1, SECTION 11, OF THE ,
NEW YORK DOCK PROTECTIVE CONDITIONS

FINANCE DOCKET NO. 33399

PETER R. MEYERS, CHAIRMAN AND NEUTRAL MEMBER
360 East Randolph Street, Suite 3104
Chicago, IL 60601
312-616-1500

PARTIES

) BROTHERHOOD OF RAILROAD SIGNALMEN
) (former Seaboard Coastline RR) '
TO ) and
)
DISPUTE ) CSX TRANSPORTATION COMPANY

OPINION AND AWARD
‘Dated: May 15, 2001

Appearances for the Organization

C. A. McGraw--International Vice President, BRS
Brotherhood of Railroad Signalmen

601 West Golf Road, Box U

Mt. Prospect, IL 60056

Appearances for the Carrier

- Neil B. Grissom--Director, Labor Relations-CSX
CSX Transportation
6735 Southpoint Drive S. J670
Jacksonville, FL 32216-6177

This matter came to be heard before Neutral Member Peter R. Meyers on the 18%
day of April 2001 at the offices of CSX Transportation, 500 Waters Street. Jacksonville,
Florida. Mr. C. A. McGraw presented on behalf of the Organization. and Mr. Neil B.
Grissom presented on behalf of the Carrier.
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Introduction

In July 1998, the Surface Transportation Board (“STB”) approved a transaction in '
which CSX Transportation, Inc. (hereinafter “the Carrier” or “CSXT") ai:quired part of
the Consolidated Rail Corporation (“Conrail”). The STB imposed New York Dock
Conditions for any affected employees. In December 1998, the Carrier and the
Brotherhood of Railroad Signalmen (hereinafter “the Organization™) entered into an
Implementing Agreement under Article 1, Section 4, of the New York Dock Conditions.
As part of this Implementing Agreement, fifteen former Conrail signalmen transferred
from Conrail’s Signal Shop in Columbus, Ohio, which was eliminated, to the Carrier’s
Signal Shop in Savannah, Georgia, and their seniority was dovetailed into the Signal
Shop Seniority Roster at that location.

The Claimants, all of whom were assigned to signal department positions in the
Savannah Signal Shop prior to the CSXT-Conrail merger, complained that available
overtime opportunities had been reduced as a result of the mergef. The Organization
thereafter filed claims on behalf of the Claimants, contending that the Carrier improperly
denied them a displacement allowance, pursuant to the protective benefits of the New
York Dock Implementing Agreement.

Because these different claims involve substantially the same facts, issues, and
contentions, they were consolidated. The arbitration provision of New York Dock was

invoked, and this matter then came to be heard, pursuant to Article I, Section 11, of the
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New York Dock Conditions, before the CSXT - BRS New York Dock Section 11

Arbitration Committee, Peter R. Meyers, Neutral Member, on April 18, 2001, in

Jacksonville, Florida. The parties also filed written briefs in support of their respective

positions.

Question at Issue Posed by the Carrier

Were the employees identified below adversely affected as a direct result of the

Conrail transaction and, thus, entitled to New York Dock protective benefits as provided

for under Surface Transportation Board Finance Docket 333887

Case No. 1 - Claims on behalf of L. Haydon, K.R. Lamb, C.E. Stone, LiG. Estep,

R.S. Graham, T.E. Pittman, Jr., J.A. Cassidy, C.M. Leverette, and C.D.
Whitfield. Carrier’s File No. 15 (99-212). General Chairman’s File No. SCL
1899. BRS File Case No. 11342-SCL.

Case No. 2 - Claims on behalf of G.D. Ginevan and W.L. Shuman. Carrier’s
File No. (15 99-196). BRS File Case No. 11392-B&O.

Case No. 3 - Claim on behalf of R.C. Jones. Carrier’s File No. (15 99-166).
General Chairman’s File No. 99-SAV-8. BRS File Case No. 11398-L&N.

Case No. 4 - Claim on behalf of R.S. Gribble. Carrier’s File No. (15 99-165).
General Chairman’s File No. 99-SAV-11. BRS File Case No. 11399-L&N.

Case No. 5 - Claim on behalf of R.A. Voyles. Carrier’s File No. (15 99-164).
General Chairman’s File No. 99-SAV-10. BRS File Case No. 11400-L&N.

Case No. 6 - Claim on behalf of G.C. Lannou, Jr.. Carrier’s File No. 15 (99-
138). General Chairman’s File No. 99-40-SS. BRS File Case No. 11429-C&O.

Case No. 7 - Claim on behalf of G.F. Vincent. Carrier’s File No. 15 (99-167).
General Chairman’s File No. 99-SAV-09. BRS File Case No. 11500-L&N.
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Question at Issue Posed by the Organization

Were the employees identified below adverscly affected as a direct result of the

Conrail transaction and, thus, entitled to New York Dock protective benefits as provided -

for under Surface Transportation Board Finance Docket 333597

Case No. | - Claims on behalf of L. Haydon, K.R. Lamb, C.E. Stone, L.G. Estep,
R.S. Graham, T.E. Pittman, Jr., J.A. Cassidy, C.M. Leverette, and C.D.
Whitfield. Carrier’s File No. 15 (99-212). General Chairman’s File No. SCL
1899. BRS File Case No. 11342-SCL.

Case No. 2 - Claims on behalf of G.D. Ginevan and W.L. Shuman. Carricr;s
File No. (15 99-196). BRS File Case No. 11392-B&0O.

Case No. 3 - Claim on behalf of R.C. Jones. Carrier’s File No. (15 99-166).
General Chairman’s File No. 99-SAV-8. BRS File Case No. 11398-L&N.

Case No. 4 - Claim on behalf of R.S. Gribble. Carrier’s File No. (15 99-165).
General Chairman’s File No. 99-SAV-11. BRS File Case No. 11399-L&N.

Case No. 5 - Claim on behalf of R.A. Voyles. Carrier’s File No. (15 99-164).
General Chairman’s File No. 99-SAV-10. BRS File Case No. 11400-L&N.

Case No. 6 - Claim on behalf of G.C. Lannou, Jr.. Carrier’s File No. 15 (99-
138). General Chairman’s File No. 99-40-SS. BRS File Case No. 11429-C&O.

Case No. 7 - Claim on behalf of G.F. Vincent. Carrier’s File No. 15 (99-167).
General Chairman’s File No. 99-SAV-09. BRS File Case No. 11500-L&N.

Relevant Contract Provisions

NEW YORK DOCK CONDITIONS

APPENDIX II1
Labor protective conditions to be imposed in railroad transactions

pursuant to 49 U.S.C. 11343 et seq. [formerly sections 5(2) and 5(3) of the
Interstate Commerce Act], except for trackage rights and lease proposals which

4
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are being considered elsewhere, are as follows:

1. Definitions. - (a) "Transaction” means any action taken pursuant to -
authorizations of this Commission on which these provisions have been

imposed.

(b) "Displaced employee” mean an employee of the railroad who, as a
result of a transaction is placed in a worse position with respect to his
compensation and rules governing his working conditions.

(c) "Dismissed employee" means an employee of the railroad who, as a
result of a transaction is deprived of employment with the railroad because of the
abolition of his position or the loss thereof as the result of the exercise of
seniority rights by an employee who position is abolished as a result of a
transaction. '

(d) "Protective period" means the period of time during which a:
displaced or dismissed employee is to be provided protection hereunder and
extends from the date on which an employee is displaced or dismissed to the
expiration of 6 years therefrom, provided, however, that the protective period for
any particular employee shall not continue for a longer period following the date
he was displaced or dismissed than the period during which such employee was
in the employ of the railroad prior to the date of his displacement or his
dismissal. For purposes of this appendix, an employee's length of service shall
be determined in accordance with the provisions of section 7(b) of the
Washington Job Protection Agreement of May 1936. '

2. The rates of pay, rules, working conditions and all collective
bargaining and other rights, privileges and benefits (including continuation of
pension rights and benefits) of the raiiroad’s employees under the applicable
laws and/or existing collective bargaining agreements or otherwise shall be
preserved unless changed by future collective bargaining agreements or
applicable statues [sic].

5. Displacement allowances - (a) So long after a displaced employee's
displacement as he is unable, in the normal exercise of his seniority rights under

5
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existing agreement, rules and practices, to obtain a position producing
compensation equal to or exceeding the compensation he received in the position
from which he was displaced, he shall, during his protective period, be paid a
monthly displacement allowance equal to the difference between the monthly
compensation received by him in the position in which he is retained and the
average monthly compensation received by him in the position from which he
was displaced.

11. Arbitration of disputes. - (a) In the event the railroad and its
employees or their authorized representatives cannot settle any dispute or
controversy with respect to the interpretation, application or enforcement of any
provision of this appendix, except sections 4 and 12 of this article 1, within 20
days after the dispute arises, it may be referred by either party to an arbitration
committee. Upon notice in writing served by one party on the other of intent by
that party to refer a dispute or controversy to an arbitration committee. each party
shall, within 10 days, select one member of the committee and the members thus
chosen shall select a neutral member who shall serve as chairman. If any party
fails to select its member of the arbitration committee within the prescribed time
limit, the general chairman of the involved labor organization or the highest
officer designated by the railroads, as the case may be, shall be deemed the
selected member and the committee shall then function and its decision shall
have the same force and effect as though all parties had selected their members.
Should the members be unable to agree upon the appointment of the neutral
member within 10 days, the parties shall then within an additional 10 days
endeavor to agree to a method by which a neutral member shall be appointed,
and. failing such agreement, either party may request the National Mediation
Board to designate within 10 days the neutral member whose designation will be
binding, upon the parties.

(c) The decision, by majority vote, of the arbitration committee shall be
final, binding, and conclusive and shall be rendered within 45 days after the
hearing of the dispute or controversy has been concluded and the record closed.

(d) The salaries and expenses of the neutral member shall be borne

equally by the parties to the proceeding and all other expenses shall be paid by
the party incurring them. ’
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(e) In the event of any dispute as to whether or ﬁot a particular employee
was affected by a transaction, it shall be his obligation to identify the transaction
and specify the pertinent facts of that transaction relied upon. It shall then be the
railroad's burden to prove that factors other than a transaction affected the
employee.

In a decision dated July 23, 1998, the Surface Transportation Board (“STB™)
approved a transaction in which the Carrier and the Norfolk and Southern Railway
Cémpany (“NSR”) each acquired part of the Consolidated Rail Corporation (“Conrail™).
The STB imposed New York Dock Conditions for any affected employees.

In December 1998, the Organization, the Carrier and its railroad subsidiaries, the
NSR and its railroad subsidiaries, and Conrail entered into an Implementing Aéreement
pursuant to Article 1. Section 4, of the New York Dock Conditions. Among other things,
the Implementing Agreement provided for the seniority dovetailing of former Conrail
employees who transferred from Conrail’s Columbus, Ohio, Signal Shop, which was
eliminated, to the Carrier’s Signal Shop in Savannah, Georgia. A total of fifteen former
Conrail signalmen did transfer from Columbus, Ohio, to the Sévannah Shop, and their
seniority was dovetailed into the Carrier's Signal Shop Seniority Roster at that location.

The Claimants all were assigned to signal department positions in the Savannah
Signal Shop prior to the CSXT-Conrail merger. Certain of the former Conrail employees

who transferred to the Savannah Signal Shop had greater seniority than one or more of

the Claimants. Upon the dovetailing of these former Conrail employees into the
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Savannah Signal Shop Seniority Roster, one or more of the Claimants did drop down on
the Seniority Roster. After the merger, the Claimants continued to work at the same
positions, at the same location, and performed the same type of work as they did before
the ‘transaction. There was, howéver, a reduction in the Claimants’ overtime
opportunities, and therefore their overall compensation, following the merger. Because
of this reduction in the amount of available overtime, the Claimants now contend that

they are entitled to protective benefits under the New York Dock Conditions.

‘The Organization's Position

The Organization initially contends that the Claimants became “displaced
employees,” as defined under the New York Dock Conditions, when the Carrier
eliminated the Conrail Signal Shop and transferred former Conrail employees to the CSX
Signal Shop in Savannah, Georgia. Thi; action resulted in certain work, that Claimants
formerly performéd on an overtime basis, being assigned to the former Conrail
employees. The Organization maintains that these events caused an obvious reduction in
work opportunities for the Claimants who had merely continued to work as employees of
CSX.

The Organization goes on to assert that the Claimants were adversely affected by
the changes that resulted from the merger of CSX and Conrail. Accordingly, the
Organization maintains that the Claimants are entitled to receive a Test Period Average

(“TPA™) and the appropriate displacement allowance. The Organization argues that the
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Carrier should be required to calculate the Claimants’ TPA and provide them with the
required displacement allowances, beginning in June 1999 and continuing for the term of
the protective period.

The Organization emphasizes that in connection with the transfer of the former
Conrail signalmen to Savannah, there was no concurrent addition of work assigned to the
Claimants” positions from any other areas to compensate for work that was removed
from them and assigned to the former Conrail employees. The Organization points out
that except for the CSXT-Conrail merger, the Carrier could not have taken the work from
the CSXT employees and assigned it to former Conrail cméloyees. The Organization
therefore argues that there was a direct connection between the merger and the reduction
in work opportunities available to the Claimants, thus triggering the application of'the
New York Dock Conditions.

The Organization goes on to contend that because the Carrier removed work from
the Claimants” assignments and gave that work to former Conrail cmployees, the
Claimants were placed in a worse position with respect to their compensation. What had
been a regular source of overtime compensation was eliminated, thereby establishing the
Claimants as displaced employees who are entitled to displacement allowances.

The Organization additionally contends that the Carrier’s refusal to provide the
Claimants witthPA protection was merely an attempt to frustrate the Claimants. The

Organization maintains that a fundamental question in determining an employee’s
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eligibility for a displacement allowance is whether the employee’s compensation was
reduced. The Organization emphasizes ’that it is compensation, not the rate of pay, that
determines if the employee was adversely affected. The Organization argues that itis a
well-established principle that for an employee to know whether he or she has been
adversely affected, a carrier must provide that employee with information about test
period earnings. In the instant case, the Carrier steadfastly refused to consider the
Claimants’ requests for TPA protection; it summarily dismissed the Claimants’ assertions
that they had been adversely affected without giving proper consideration to the TPA
information that the Claimants provided themselves. !

The Organization then addresses the Carrier’s suggestion that the losses suffered
by the Claimants were tied to budget constraints. The Organization emphasizes that the
Carrier has offered no proof whatsoever to support its claim that these losses were due to
budget constraints. Instead, the record shows that the Carrier acquired 42% of the former
Conrail property, while acquiring 70% of Conrail’s formal signal work force. The
Organization contends that this disproportionate shift in the workload difectly led to the
instant dispute and caused the adverse effects suffered by the Claimants. The
Organization emphasizes that there is no dispute that, following the merger. the Carrier
opted to coordinate the work of the two signal shops. The Organization maintains that
this provides the causal nexus for this dispute.

The Organization acknowledges that Referees repeatedly have cautioned against

10
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considering every Carrier action following a merger to be a “transaction” under the New
York Dock Conditions. There must be a connection between the merger and the alleged
transaction, and the existence of a causal nexus is the key to establishing that a Carrier
action is a New York Dock transaction. The Organization asserts that under Section 11,
when there is a dispute regarding an employee’s eligibility for béneﬁts, the employee
must first establish that the transaction meets the definition of that term under New York
Dock. The Organization argues that in this case, the Claimants have met this burden.
Moreover, the Claimants clearly have shown that they were placed in a worse position
after the transaction than before it. )

The Organization asserts that the adverse change in the Claimants’ position was
possible only because of the direct connection between the CSXT-Conrail merger and
the change in the Claimants’ assignments. As a result of this change, the Claimants lost
the opportunity to perforrﬁ work on a portion of their pre-merger assignments, making
them displaced employees under the New York Dock Conditions. The Organization
argues that the Carrier was obligated to calculate TPAs and provide the Claimants with
appropriate displacement allowances. The Organization ultimately contends that the

Question at Issue that it posed should be answered in the affirmative.

The Carrier's Position

The Carrier contends that there is no proximate causal nexus between the Conrail

transaction and facts demonstrating that any of the Claimants are “displaced” employees.

11
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The Carrier emphasizes that the Interstate Commerce Commission, the Surfree
Transportation Board’s predecessor, authoritatively held that the appropriate causal
standard-in New York Dock disputes is “proximate” rather than “but for™ causation. The
ICC has explained that there must be a direct causal connection between the transaction
and the adverse impact on the employee before the employee is entitled to protective
benefits; labor protéctive conditions are designed to cushion employees from the direct
impact of a merger. not to insulate employees from all post-merger actions. Accordingly,
there must be a showing of areal and discernible causal nexus between the claimed
adverse effect and the transaction. The Carrier maintains that there is no such nexus in
the instant matter.

The Carrier points out that Claimant Ginevan, for example, contends that he is a
displaced employee because eight former Conrail employees who arc senior to him were
dovetailed into the Signal Shop Seniority Roster at Savannah. The Carrier argues that
there simply is no basis for the Organization to contend that because overtime work
opportunities are afforded in seniority order, the Claimants have been adversely affected
by such action. The Carrier emphasizes that the distribution of overtime is governed by
the schedule agreement. The Carrier maintains that the Claimants’ positions were not
abolished, they were not displaced, and their rates of pay were not reduced. The fact that
senior Conrail employees were dovetailed into the Signal Shop Roster ahead of several

of the Claimants does not establish that they were adversely affected by the transaction.

12



kel s

" | Liall

Moreover, the Claimants cannot be considered as adversely affected because there now
are more employees at the Signal Shop to perform the work, which in turn reduces the
necessity for overtime.

The Carrier cites several cases in which Referees have denied labor protective
conditions to employees who have claimed they were adversely affected as a resultof a
transaction because senior employees were do?etailed ahead of themon a seﬁiority
roster. The Carrier emphasizes that in the instant case, the former Conrail employees
who transferred to the Savannah Signal Shop did not displace anyone. Any subsequent
adverse effect that may have occurred from that transfer was the result of the application
of the seniority provisions contained in the BRS/CSXT agreements.

The Carrier goes on to argue that there were other supervening factors that had an
impact upon the amount of overtime available to the Claimants, and these other factors
were not a direct result of the Conrail transaction. The Carrier points out that in late
1998 and early 1999, fourteen additional positions were established in the Signal Shop,
which resulted in the transfer of seven employees from field locations to the Signal Shop
and the hiring of seven new employees. The Carrier emphasizes that this obviously
increased the straight-time hours worked at the Signal Shop, with a corresponding
reduction in the number of available overtime opportunities. Moreover, during the same
time period. the Carrier began reducing unnecessary overtime because of budgetary

constraints that were imposed in response to business pressures. The Carrier therefore

13
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contends that there was a confluence of events unrelated to the transaction that had an
impact on the Claimants’ overtime earnings. |

The Carrier goes an to argue that none of the actions that are alleged to have
adversely affected the Claimants were taken pursuant to STB approval. The transfer of
the fifteen former Conrail employees to the VSavannah Signal Shop did not result in any
CSB(T e(tpployee being “displaced”™ or “dismissed,” nor were the Claimants’ rates of pay
reduced as a result of these transfers. The Caniér contends that thg Organization clearly
has not met its burden of proving that the Claimants are entitled to protective benefits.
Accordingly, the Carrier argues that the Question at [ssue that it proposed should be
answered in the negative.
Decision

This Committee has carefully reviewed all of the evidence and testimony in the
record, as well as the written briefs submitted by the parties. As is typical in this type of
dispute, the Organization bears the burden of proof here. The Organization is attempting
to show:that the Claimants are entitled to the protective benefits set forth in the New York
Dock Labor Conditions. Appendix III, Article 11(e) of the New Yark Dock Conditions
expressly provides that ﬁe Organization must make an initial showing that identifies the
transaction and the pertinent facts relating to the transaction upon which it relies.
Essentially, the Organization must show that the Claimaxﬁs were adversely affected by

the transaction at issue and that they are entitled to the protective benefits of the New

14
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York Dock Conditions under the factual circumstances of this case. To satisfactorily
make this showing, the Organization must establish the existence of a relationship, or
nexus. between the cited transaction and any proven adverse effect. If the Organization
successfully makes this showing, then the Carrier, to defend itself against the claim, must
establish that factors other than the transaction affected the Claimants.

There is no dispute that a transaction, as that term is defined in the New York Dock
Conditions, occurred when the Carrier, through a merger, acquired contro‘l over portions
of Conrai}. The evidence further makes clear that fifteen former Conrail employees
transferr_ed to the Carrier’s Savannah Signal Shop in connection with the merger, thereby
increasing the employee complement at this\faci]ity. Moreover, the Claimants
unquestionably experienced a drop in their overall compensation after the merger, due to
a reduction in overtime opportunities. The record also demonstrates that none of the
Claimants were displaced or dismissed from their positions of employment, and none of
them were subjected to a reduction in their rates of pay. The sole adverse impact that the
Claimants allege here is that they each have suffered a drop in their opportunitics to work
overtime.

The critical question is whether there is a reasonably direct causal connectioa, or
nexus, between the merger and the drop in the Claimants’ overtime opportunities. If the
loss of overtime was “caused” by the CSXT-Conrail merger, then the Claimants may

properly be characterized as having been adversely affected by this transaction and thus
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entitled to protective benefits under the New York Dock Conditions. 1f no such causal
connection can be established, then the Claimants are not entitled to any benefits.

The Organization relies on the fact that fifteen former Conrail cmployeés
transferred to the Savannah Signal Shop in the wake of the merger and were dovetailed
into the Shop’s Seniority Roster. The Organization asserts that these events, a direct
result of the merger, caused the Claimants’ overtime opportunities to drop, and that this
constitutes the causal nexus between the merger and the adverse impact upon the
Claimants.

Obviously if fifteen employees are added to a shop, and there is no corresponding
increase in available work, then the mere presence of the additional employeés will
reduce available overtime for all. Similarly, if these additional employees are dovetailed
into the shop’s seniority roster and overtime is offered on a seniority basis, then any
employees who are lower on the list will receive fewer overtime assignments. But does
this mean that the Claimants suffered an adverse impact as a direct result of the merger?
An analysis of the evidentiary record demonstrates that the answer to this question must
be “no.”

Those of the Claimants who are lower on the seniority list than some or all of the
former Conrail employees who transferred to the Savannah Signal Shop have
experienced a loss of certain overtime opportunities simply because they have less

seniority than the former Conrail employees and now occupy a lower spot on seniority
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roster. The seniority-based distribution of overtime is governed by the collective
bargaining agreement between the Carrier and the Organization, and this factor in the
reduction of the Claimants’ overtime opportunities obviously is not related to the CSXT-
Conrail merger.

It also must be noted that the mere presence of these former Conrail employees
means that a greater number of straight-time hours are being worked at the Savannah
Signal Shop, with more work being completed during straight-time hours. The effect of
this aspect of the situation is magnified by the Carrier’s creation of fourteen new
positions at the Savannah facility; half of these new positions were filled bytemployees
who transferred to the Savannah Signal Shop from various field locations, and the other
half were filled by newly hired employees. The Carrier’s creation of these new positions
also is significant in that this action is completely separate from the merger. As with the
presence of the former Conrail employees, the addition of fourteen new positions at the
Savannah Signal Shop unquestionably resulted in a decrease in overtime work
opportunities for all employees at the shop. The drop in the Claimants’ overtime
opportunitieskis due, at least in part, to this step, which has no connection to the CSXT-
Conrail merger.

There is yet another factor that explains some part of the Claimants’ reduced
overtime opportunities. The Carrier has pointed out that budget constraints, again

unrelated to the merger, caused it to eliminate unnecessary overtime work at the
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Savannaﬁ Signal Shop and to reduce the amount of wiring work performed by employees
at the Savannah facility. Obviously, these moves adversely affected all employees at the
Savannah Signal Shop, particularly those who are lower on the seniority roster.

Therefore, the evidentiary record conclusively demonstrates that the adverse
impact experienced by the Claimants has not been directly caused by the CSXT-Conrail
merger. Instead, the addition of new employees and employment positions to the
Savannah Signal Shop, the fact that some of these néwly added employees have more
seniority than the Claimants, and the elimination of unnecessary overtime and certain
signal work because of budget constraints all combined to cause a reduction in the
Claimants’ overtime opportunities. None of these factors properly can be described as
establishing a causal nexus between the merger and the adverse impact upon the
Claimants. Instead, all of these are nothing more than post—merFer actions and events.
Moreover, some of these post-merger occurrences have absoluti:ly no relationship at all,
whether direct or indirect, to the CSXT-Conrail merger, although they did contribute to
the reduction in overtime opportunities at the Savannah Signal éhop. The simple fact
that the merger occurred therefore did not result in lost overtiml: opportunities for the
Claimants. Instead, the evidentiary record makes clear that the Claimants probably
would have experienced such a loss even if the merger never h ‘d occurred.

The Organization therefore has failed to establish the existence of a causal nexus

between the transaction at issue, the merger involving the Carrier and Conrail, and the

18



subsequent drop in the overtime opportunities available to the Claimants, which had an
adverse effcct'upo-n their overall compensation. Because there is no such causal nexus,
there is no basis for aWarding the Claimants any remedy under the terms of the New York
Dock Conditions.
Award

The Question at Issue posed by the Carrier is answered in the negative.

The Question at Issue posed by the Organization is answered in the negative.

The Claimants are not entitled to protective benefits under the provisions of the

New York Dock Conditions. ]

PETER K. MEYERS

Chairman and ral Member
L 4
‘D‘QA_@RMQ—
C. A. MCGRAW NEIL B. GRISSOM
Organization Member Carrier Member
DATED: pATED:__$/24 /014
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In the Matter of Arbitration
Between

OPINION AND AWARD

Before an Article I, Section 11
Arbitration Committee,
Nicholas H. Zumas, Chairman’

“BROTHERHODD OF MATNTENANCE
OF WAY EMPLOYES

and

CSX TRANSPORTATION, INC.

N N N N N Nl N N NP N NS

BACKGROUND

The undersigned Neutral was selecred as Chairman of an Arbitration
Committee established pursuant to Article I, Section 11 of Appendix I of
I.C.C. Finance Docket No. AB-36 (Sub. No. 2) (hereinafrer "Oregon Short
Line” ér “OSL"). Hearing was held Fe‘bru;.ry 9, 1990, in Washington, D.G., at
which time e;hibics were offered and made part of the record and oral
arguments were heard. The parties presented pre-hearing submissjons. The
Brotherhood of Maintenance of Way Employes (hereinafter "BMWE" or "Or-
ganization®") .x.ras._.z:epresem:ed by Neil J. Margquar; and CSX Transporratriom,

Inc. (hereimafter “CSX" or "Carrier”) was represented by Cathy Szeremi.
STATEMENT OF FACTS

On April 3, 1987, CSX served notice of its intent to abandon 34.82
miles of track between C&0 Junction, Kentucky and Stanford, Keﬁtucky on or
about July 1, 1987. There was no notice served on the BMWE; notice was
served on the Brotherhood of Locomotive Engineers (BLE) and the United
Transportation Union (UTU), which represented employes that CSX acknowledged

would be affected by the abandonment.
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s __ The section of track to be abandonmed was maintained by Claimants.

L .
Claimants are members of the lebanon Section Gang. (There 1s a separate
. gang known as the lebanon Junction Seection Gang that is referred ro in the

- BMWE" s ~¢Laiii’)

Claimants have been headquarrered at lLebanon, the same location. Since

the abandomment, they have worked in different territories, including rhat
-~ of the Lebanon Junction Section Gang. - Qlaimants' positions were not

abolished, mor have the individual claimsnts been dismissed or displaced by
other employes whose positions were abolished. There is no evidence of
change in Claimants’ compensation since the abandonment. Claihants have
worked regularly since the abandomment, although some have been furloughed
during the winter. The BMWE states that rhe Lebanon Gang was abolished on

January 8, 1988, but presents no documentation of this.
Appendix I, Section 1 of OSL provides:

1. Definitions.--

(a) "Transaction® means any action taken pursuant toe authoriza-
tions of this Commission to which these provisions have been
imposed.

{b) "Displaced employee" means an employee of a railroad who, as
a result of a transaetion {s placed in a worse position with
respect to his compensation and rules goverming his working
conditions.

(c) “"Dismissed employee” means an employee of a railroad who, as
a result of a transaction is deprived of employment with a
railroad because of the abolition of his pesition or the loss
thereof as the result of a transaction.

(d) “"Protective period” means the period of time during which a
displaced or dismissed employee is to be provided protection
hereunder and extends from the date on which an employee is
displaced or dismissed to the expirarion of 6 years therefrom:
provided, hewaver, that the protective period for benefits under
section 6 of this artiele for any particular employee shall not
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continue for a longer period following the date he was displaced
or dismissed than the period during which:such employee was in the
employ of a railroad prior to the date of-his displacement or his
dismissal. For purposes of this appendix, an employee’s length of
-service shall be determined in accordance with the provision of

section 7(b) of the Washington Job Protection Agreement of May
1936. .

Lond
&
&

The question to be resolved is vhether Claimants were affected by the

abandonment approved by the I.C.C. If so, then the labor protection

benefitrs claimed should be properly computed and awarded,

POSTITION OF THE ORCANIZATION

The BMWE contends that Claimants are entitled to labor prutection.
ben_efics similar to those received by employes represented by the BLE and
the UTU. The BMWE contends, by implicationm, that Claimants were adversely
affected by the asbandonment of the track near Lebazmeon as required hy OSL.
The BMWE objects to Claimants continuing to work out of Lebanon on other
territories following the ai:andonment, and asks thetorically why Claimants
would remain at a location in which the track is no longer in service. The
BMWE asserts that it has shown that the Lebanom Section Gang was abolisheqd,
and that between the time of the approval of the abandonment and the
abolishfnen: of the gang, the Claimants continued to be headquartered at

their same location, lebanon, Rentucky, while working on other territories.
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CSX ecentends that the BYWE has the buxden of proving that Claimants are
entitled to labor protection bemefits under OSL, and that the BMWE has
failed to do se, CSX maintains that the BMWE has not proved Claimants were
adversely affected by the abandomment. The Carrier contends that Claimants
have continued to work at the same compensation, subject to normal seasonal
furloughs, as they did before the abanderment and ¢ites Claimants’ personnel
records as proof of these facts. CSX contends that since the BMWE has
failed to meet its burden of proving adverse affect, that the ‘bux:den‘ha;
not shifted to CSX to prove that factors other than the abandonment affected
Claimants. Nevertheless, the Carrier maintains that Claimants were not

placed in a worse position as to their employment as a result of the

abandonment, ;

The Carrier also contends that it was not required to notify the BMWE
of the abandonment because none of its members would be affected by the
abandonment. Finally, CSX argues that the BMWE is accusing it, in effect,

of not abolishing jobs, whereas what CSX did was preserve Claimants’ jobs.

FT GS CONCLUSTONS

It is well settled that the burden of proving entitlement to OSL labor

protection benefits rests with the Organization. The Organization must
L]

prove that actions of the Carrier placed Claimants in a worse position as a
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-result of .the abandonment approved by the I.C.C. The Organization must show
’

_a causal nexus between the abandonment and harm to Claimants.

..

TS 7 In fhe matter beéfore the Committee, the BMWE has failed to sustain its
burden of proof. First, the BMWE has not shown any adverse effect an
Claimants, and second, it hat¢ not shown the relationship of dxac effecr to
the abandonment. ' The persuasive evidence in the racord proves quite the

contrary. Claimants continued to werk their previous assignmentrs at the

sage location doing the same type of work after the abandomment, as ;djusced

for the seasenal nature of their werk, There is no showing that Claimants
were dismissed or displaced. Even assuming that the Organizatiom is correct
in its assertion that Claimants’ gang was abolished in Jamuary 1988, the
evidence included in the personnel records clearly demonstrates that
Claimants have continued working regularly. There is no claim that th.ey- had
t.o—relocate or undergo any disruption in their employment. Having failed to

prove the adverse effect on Claimants, the BMWE czunot prove its relation to

- the abandemment 28 required by OSL. Therefore, the required causal nexus

does not exist, and the Organization fails in both prongs of its burden of

proof.
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' .This Board finds that the employe protective condirions of Oregom

Shorr Line are -mot applicable to Claimants herein.

Hicholas H. Zumas

) pate."g-""z é "?0 cee “ .Chaiman and Neutr:
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csx ) Labor Reiations

4735 Southpoint Dr. 3. L470
TRANSPORTATION Jacksonvilie, FL 32216-6177
N. B. Grissom, Director Labor Protection
(904) 279-6489
FAX (904) 279-6345

September 19, 2001
Mr. J. Czuczman )
International Vice-President
Director Railroad Division
Transport Workers Union of America
80 West End Avenue
New York, NY 10023

Attention: G. Maslanka, IR

Dear Mr. Maslanka:

This refers to conference held August 9, 2001, concerning the
Organization's continuing appeal for New York Dock benefits on
behalf of J. P. 0ddi, ID 789041, and P. B. Rivers, ID 789042,
working as carmen at Watertown, New York facilities.

As stated earlier in my February S, 2001 letter, the
Organization must prove that action of CSXT placed these employees
in a worse position as a direct result of the transaction. The
Organization must show a causal nexus between the abandonment and
any alleged harm to the individual. The Organization has failed
to meet this burden of proof in the request and appeal process.

It merely continues to paint assertions with a broad brush.

There has been no demonstrated adverse effect on these
individuals, and the record fails to show the relationship of any
adverse effect upon them directly linked to the transaction.
Your perfunctory appeal and subsequent boiler-plate letters on
each employee neither mentioned any pertinent facts nor provided
any evidence as support relative to either employee's work
performance in the period from June 1, 1998 through May 31, 1999,
and after Split day, i.e., June 1, 1999. Simply citing gross
yearly earnings for three calendar years from WFIS (Work Force
Information System) is not sufficient proof of adverse affect in
respect to compensation. As mentioned earlier, it is a normal
cycle for employees to have gross yearly earnings which fluctuate
by thousands of dollars each calendar year.

Such rise and fall in annual compensation may occur as a
personal matter for the employee or business-related impacts
unassociated with a transaction. As a personal matter, the
vacillation may have occurred as a result of an employee's
illness, or purely a desire not to work as much as before. As
business related impacts, the changes could occur by traffic
increases or declines as a result of the national or local
economic activity, or it could have occurred because there was a
change in management policies or local supervision. ‘
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Further, these employess have not had "substantially

diminished work opportunities" as you have asserted. Both
Conrail and CSXT have a policy and long-standing practice of

using outside contractors to perform wrecking and other such
Such work is not a primary duty of carmen. As discussad

work.

in conference, the Organization had filed schedule agreement
grievances about outside vendors doing wrecking service on

Conrail which were not successfully progressed (See PLB-4410,

Award Nos. 43, 44, and 45). Likewise, the work of adjusting or

transferring loads is the same story. Simply put, this is shared

work and the carmen continue to perform such work when needed.
The Organization has not proven otherwise.

Pointedly, no supervisor can recall either employee doing a
locomotive traction motor change over the last three year period.

Despite numerous conferences, the record remains bereft of any
count or exact dates these two employees participated in
rerailing, adjusting loads, or the transferring of loads.

experienced a loss of earnings due to the classification of work
penalty payment lost as a direct result of the Conrail

Also, the Organization asserted these employees have

transaction. No evidence has been presented in this respect.

A review of the record indicates that claimants 0ddi and

Rivers have continued to work the same jobs at Watertown, NY after
the transaction as before it. Neither was their positions

abolished nor were they displaced. They have not suffered a
reduction in their daily rate of pay as a result of the "red
circle" rate of pay provision. Their primary duties remain.

Oddi works as a Lead Carman and Mr. Rivers works as a
Carman/Welder. These jobs encompass the following classification
of work:

Carmen's work shall consist of building, maintaining,
dismantling (except all-wood freight train cars);

painting, upholstering and inspecting all passenger and

freight cars, both wocd and steel; planing mill,
cabinet and bench carpenter work; pattern and flask
making and all other carpenter work in shops and yards,
except work generally recognized as bridge and building
department work; carmen's work in building and
repairing motor cars, lever cars, hand cars and station
trucks; building, repairing, removing and applying
locomotive cabs, pilots, pilot beams, running boards,
foot and headlight boards, tender frames and trucks;
pipe and inspection work in connection with air brake
equipment on freight cars; applying patented metal
roofing; operating punches and shears, doing shaping
and forming; work done with hand forges and heating
torches in connection with carmen's work, painting with
brushes, varnishing, surfacing, decorating, lettering,
cutting of stencils and removing paint (not including

Mr.
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use of sand blast machine or removing in vats); all
other work generally recognized as painters' work under
the supervision of the locomotive and car departments
except the application of blacking to fire and smoke
boxes of locomotives in engine houses; joint car
inspectors, car inspectors, safety appliances and train
car repairers; oxyacetylene, thermit and electric
welding on work generally recognized as carmen's work;
and all other work generally recognized as carmen's
work.

Specifically, no change occurred at this location as a result
of the June 1999 transaction. CSXT simply assumed this Conrail
location and trackage without any change. Watertown, NY is
located approximately 60 miles north of Syracuse, NY on a
secondary line that handles shipments from local industries
consisting of lumber, pulp, and paper. Also, traveling over this
line is interchange revenue traffic from the Canadian National.
None of this business has been negatively impacted by the
transaction.

If these employees have had diminished overtime earnings
subsequent to becoming CSXT employees, it is not because of the
Cransaction but rather due to the fact that there have been other
business influences unrelated to the acquisition. The winter
weather conditions over the last two years have been less severe
than the winter of 1998; hence, this good weather has reduced the
need for overtime service. Also, local traffic and shipments of
lumber, pulp, and paper have declined as a result of the downturn
in the National economy. A Watertown shipper, Champion Paper, went
out of business in the early part of this year, so car inspections
and repairs are down at this facility. CSXT's economic

' circumstances worsened as part of the declining National ecornomy,
forcing the railroad to make operational and financial adjustments
unrelated to the transaction. Claimants' supervisor, Frank
Bumboulo - General Foreman, runs an even tighter budget in respect
to overtime service at his facilities.

The fact that these employees are not performing as much
casual and unassigned overtime work today as they did in the past,
does not qualify them as "displaced employees" and, thus entitle
them to New York Dock protection.

In conclusicn, there has been no evidence and/or information
presented during conference which would serve to change or medify
our previous decisions. Respectfully, these requests are again
denied in their entirety.

Very truly yours,
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SURFACE TRANSPORTATION BOARD

ARBITRATION COMMITTEE
In the Matter of the Arbitration Between: )
)
INTERNATIONAL LONGSHOREMEN"S )
ASSOCIATION (AFL-CIO), LOCAL NO. 1913, ) Pursuant to Secrion 11 of the
) New York Dock Conditions
Union, )
) STB Finance Docket No. 33388
and )
) Ashtabula, Ohio Coal Dock
NORFOLK SOUTHERN RAILWAY COMPANY. y )
)
Camier. )
OPINION AND AWARD

Date of Hearing: May 10, 2000
Location of Hearing: Washington, D.C.
Date of Award: June 14, 2000

Appearances:
For the Carrier:

Harold R. Mobley, Assistant Vice President, Labor Relations

A. J. Licate, Director, Labor Relations

Greg Edwards, Assistant Director, Labor Relations

Jeffrey H. Burton, Esq., General Solicitor
For the Union:

Clarence Tumquist, President, Local 1913 '

Dwight E. Johnson, Vice President, Local 1913

Harold A. Ross, Esq., Ross & Kraushaar Co., L.P.A.
Backgroand: On July 20. 1998, the Surface Transportation Board (“STB") entered

.adecision in CSX Corporarion and CSX Transportation. Inc.. Norfolk Southern Corporation und
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INTERNATIONAL LONCSHORRMEN'S ASSOCTATION, LocaL 1913
NORFOLK SOUTHERN RAILWAY COMPANY

NeWw Yoxx DUCK ARBITRATION COMMITTEE

' PaGE 2

Norfolk Southern Raitway Campany — Control and Operating Leases/Agreements — Conrail, Inc.
and Cansolidated Rail Corporasion, STB Finance Docket No, 33388, which approved, with certain
conditions, the acquisition of control of Conrail ("CRC™) by CSX and the Norfolk Southern Railway
(“NSR” or “Carrier”), and the division of the assets of Conrail between CSX and NSR. Among
those conditions, the STB imposed the conditions set forth in New York Dock Ry. — Control —
Brookiyn Eastern Dist,, 360 LC.C. 60, 84-90 (1979), aff"d sub. nom., New York Dock Ry. v. Unitsd

States, 609 F.2d B3 (2d Cir. 1979) (“New York Dock Conditions”), for the protection of the

employees of the carriers involved, including those of Conrmil.

On the closing date, June 1, 1999, CSX, NSR and Conrail assumed opcrational control over
former Conmil lines and facilities consistent with the STB’s decision. On that date, all
longshoremen employed at Conrail’s Ashtabula Docks became employees of NSR. At all times
relevant to this dispute, these employees have been represented by the Infemnarional Longshoremen’s
Association, Local 1913 (“the Union™). In anticipation of the ciosing. the NSR and the Union, on
April 12, 1999, entered info an implementing agreement in satisfaction of Article [, Section 4 of the
New York Dock Conditions, and to permit the Ashtabula Coal Dock to be operated in accordance
with the NSR nommal operating procedures. In conjunction with the implementing agreement, the
NSR and the Union negotiated and agreed to a new collective bargaining agreement to govem the
rates of pay and working conditions of the production and maintenance employees at‘the Ashtabula
Coal Dock. This collective bargaining agreement was referenced in Article II of the implementing

agreement as follows:
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NORFOLK SOUTHERN RAILWAY COMPANY

New Yok DOCK ARRITRATION COMMITTEE
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ARTICLEl
Those CRC employees who become NSR employees under this implementing
agreement will be available to perform service on a coordinated basis subject to the

Callective Bargaining Agreement (CBA) attached hereto, between NSR and the International
Longshoremen Association, Local 1913.

The new collective bargaining agreement changed, inter alia, the rates of pay for
longshoreman positions at the Coal Doék Within the implementing agreement, however, the parties
agreed to the following provision which effectively red circled the rates of the CRC employees for
a period of ime. That provision reads as follows: .

ARTICLE IV

An employee who was in active service under the ILA agreement at the Ashtabula
Coal Dock facility on the effective date of this implementing sgreement, and who, on that
date held a position with a Conruil rate that was higher than the corresponding ncw NSR rate
will be “red circled™ and will coatinne to receive for & period of six years or his ar her length
of service, whichever is less, any applicable higher Conrail rate (for the position which he or
she is working) so long as such employee a) continiues to hold a regular or relief assignment
at the Ashtabula Coal Dock; b) occupies a position with an NSR rate that is less than the rate
(as would otherwise have been adjusted by subsequent general wage increases) of the Conrail
position he or she held on the effective date of the implementing agreement; and c) occupies
the highest rated position evailable to him or her. [The applicable red circle rate for an
employee who was on the extra list on the cffective date of the implementing agreement
employee [sic] will be equal to the average of all positions he or she worked during
November, 1998.]

Additionally, within the new collective bargaining agreement, the parties negotiated the
following provision:
ARTICLE XXII - GRANDFATHERED EMPLOYEES
Secrion 1 - A Grandfathered Employee is an employee who was in active service
under the ILA agreement at the Ashtabula Coal Dock facility on the effective date of the
NSR/CR/ILA implementing agreement if that individual is within his or her Grandfathered
Period as defined herein.

The Grandfathered Period for an emplayee who had less then 6 yeers service under
the CR-ILA agreement on the effective date of the implementing agrecment will be equal to
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his or her length of service under the CR-ILA agreement on the effective date of the
implementing agreement.

The Grandfathered Period for an employee who had 6 years or more service under
the CR-ILA agreement on the cffective date of the implementing agreement will continue
while' that individual is covered by the NSR-ILA collective bargaining agreement and
amendments thereto.

Section2 - Should the number of employees working on one or more shifts that are
being worked be less than the number that would heve been required under the previous CR-
[LA agreemeat, and there arc Grandfathered Employees who cannot hold a position, a
sufficient number of available Grandfathered employees will be used to augment the work
force, on one or more of the shifts being worked, up to the number of such Grandfathered
employees or the oumber of positions previously required by the CR-ILA sgreement,
whichever is less. [For purposes of this Section 2 only, the number of positions previously
required under the CR-ILA Agreement will be considered to be: for first shift, 23 positions
in navigation season, 21 positions out of navigation scason; for second and third shifts, 15
positions in navigation seasoun, and 13 positions out of navigation scason, whea those shifts
are worked. ]

Section 3 - Notwithstanding anything to the contrary in this agreement, the Carrier
may not establish positions which do not have Saturdsy/Sunday rest days if a Grandfathered
employee who can hold a position is unable to hold a position with Saturday/Sunday rest
days.

Section 4 - Notwithstanding enything to the contrary, a Grandfathered employee
assigned to a 1%, 2%, or 3" shift position with Saturday-Sunday rest days will, if his or her
shift is worked on Saturday or Sunday, be given the opportunity to work on such Saturday
or Sunday.

Section 5 - Grandfathered employees will rotate between shifis effective at 7 a.m.
on the first Sunday of each month. First shift grandfathered employees will rotate to third
shift, second shift grandfathered employees o first shift, apd third shift grandfathered
employees to second shift (or, in the case of a two shift operation, first shift grandfathered
employees will rotate to second shift and second shift grandfathered employces will rotate
to first shift). Rotation will only take place to the extent that there are grandfathered
employee [sic] working on all three shifts (or on both shifts if only two shifts are working).
If there are more grandfathered employees on ane shift than another, only the lesser number
of employees could rotate. Moreover, rotation will only take place between grandfathered
employees whoa hold positions with the same bulletined primary dutics.

On May 17, 1999, NSR issued a bulletin advising that all (57) Conrail Agreement bid job

positions would be abolished with the close of business on May 31, 1999. The bulletin further
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advised that effective June 1, 1999, the dock would operate under the Norfolk Southem in
accordance with its new collective bargaining agreement with the Union. The same day, the Carrier
issued a second bulletin advertising 53 new positions. These positions were awarded on May 25,
1999, and began work on June 1, 1999.

In June 1999, longshoremen at the coal dock began filing claims for benefits with the NSR,
asserting they were placed in & worse position with respect to their compensation. In all, 51
employ_ees filed claims, asserting they were placed in a worse position as to conditions of
employment or deprived of employr;::nt on June 1, 1999, because their Conrail jobs had been
abolished and they received different jobs with increased duties from NSR. In addition, the
emp!oyees alleged theu' compensation would decline as a result of reduced earnings, elimination
of shift differentials, elimination of overtime, 2 reduction in holiday and vacation pay, and other
changes to premium pay. The NSR has denied these claims, asserting the employees had not been
placed in a worse position with respect to their compensation nor have they been depnved of
employment as a result of a transaction as defined in New York Dock. |

Unable to reach resolution of these claims, the parties agreed to submit the dispute to
arbitration pursuant to Section 11 of the New York Dock Conditions. The Union named General
Chairman Clarence E. Turnquist as its member of the Arbitration Committee, and the NSR named
Harold R. Mobley as its member. The parties jointly selected Barry E. Simon to serve as the
Chairman and Ncutral Member of the Commitice. Hearing was held on this matter on May 10,

2000, in the offices of the National Mediation Board in Washington, D.C.
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Issues Presented:

The Union states the issues before the Arbitration Committee as follows:

1. Are the fifty-one claimant longshoremen represented by the organization at
Norfolk Southern Railway’s Ashtabula Dock displaced employees within the
meaning of the New York Dock employee protective conditions? ‘

2. Shall the Carrier be required to determine the claimants’ test period averages
as of the date affected and allow their claim for New York Dock displacement
allowances with enhancement of pension and fringe benefits and interest
until paid?

The Carrier states the issue as follows:

1. Were the 46 claimants represented by the Intemnational Longshoremen’s
Association at Ashtabula Docks, Ohio placed in a worse position with

respect t0 compensation as a direct and proximate result of the transaction
on June 1, 19997

Position of the Union:  The Union advises that the New York Dock Conditions set the
level of protective benefits afforded to employees who are adversely affected by an acquisition or
consolidation of railroads. It submits that the key portions of New York Dock that must be
considered by the Comnuttee are Sections 1(a), as to the meaning of “transaction,” 1(b) defining
“displaced employee,” and 5 descﬁbing “displacement aflowances,” the formula for determining
the allowance, and when the allowances are to be paid. It argues that 2 proper interpretation and
application of these provisions requires a finding that the claimants are displaced employees entitled
to the allowances provided in the New York Dock Conditions.

Under Section 1(b) of the Conditions, the Union says there are two issues, namely (1)

whether there has been the consummation of a transaction within the meaning of Section 1(a), and
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(2) whether a claimant was directly or indirectly affected by the transaction which has “placed him
in & worse position with respect to either his compensation or rules governing his working
conditions.” In this regard, the Union refers to Transportation-Communications International Union
(BRAC) and Missouri Pacific Railroad Company and Union Pacific Railroad Company, Award
No. 5 (LaRaocco, March 1, 1988). In this case, argues the Union, the transaction was the acquisition
and control by NSR of portions of Conrail, including the Ashtabula, Ohio Coal Dock.

The Union asserts each claimant was either directly or indirectly affected by the acquisition
when, on May 31, 1999, Conrail’s operation of the Dock was concluded and all the jobs were
abolished, and then,. on June 1, 1999, claimants were assigned to new jobs with new titles and
different and additional duties under new working rules and working conditions. It avers that these
working conditions were more onerous than those in effect when Conrail owned and operated the
Dock. Furthermore, says the Union, some or all of the claimants had reductions in compensation
as of the first day of NSR operations and thereafter. Accordingly, the Union concludes that
claimants are displaced employees within the meaning of Section 1(b) of the Conditions.

The Union rejects NSR's argument that claimants were not affected by a uansuétion because
they secured, or could have secured, equal or higher paying positions in the exercise of their
seniority rights. Citing Zransportation Communications International Union (BRAC) and Norfolk
Southern Corporation, Award No. | (Roukis, April 19, 1989), the Union argues the appropriate
measure is total monthly compensation, rather than houriy rates. That Board held;

Pursuant to Aaticle [, Section 5(a), an employee displaced by a transaction who is unable to

secure a position producing compensation not rate of pay, equal to or exceeding the
compensation he received in the position from which he is displaced shall be paid a monthly
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displacement allowance during the protective period. Said allowance shall equal the

diﬂ'umcebetweendmmonﬂﬂycompenuﬁoninﬂlemminadposiﬁonudﬂwavmge

monthly compensation of the position from which displaced. Further the allowance is

determined by dividing separately by 12 the total compensation received by the employee

and the total tme for which he was paid during the lest 12 months immediately preceeding

[sic] the transaction, |

In this case, says the Union, claimants’ monthly test period averages were substantially
greater than the rates of pay due to overtime and other factors. The Union further cites Docket
No. 62 before the Committee established by Section 13 of the Washington Agreement of 1936, in
a dispute between the Brotherhood of Railway and Steamship Clerks and the Chesapeake and Ohio
Railway, with Referee Bernstein, as being the sutboritative source on displacement allowances, and ‘
holding, “The Agreement makes ‘compensation’ the test of “‘warse(ned) position’ and the test period
formula provides the normal and usual yardstick of compensation.” The Carrier’s red circled rate,
concludes the Union, is not a valid ground for denying displacement allowances to the claimants.

The Union further denies that the provisions of the new collective bargaining agreement,
negotiated simultancously with the implementing agréement, override the protections contained in
the order of the Surface Transportation Board. It denies the Carrier may negotiate itself out of the
payment of protective allowances, |

The Union acknowledges that decisions of the courts and the Surface Transportation Board
have recognized that colléctive bargaining agreements may be superseded when it is necessary to
accomplish the involved mergers and to obtain the economy and efficiency of those transections,
but asserts the quid pro quo for those changes is the assurance that employees would not be placed

in a worse position with respect to their compensation. To effectuate such changes, asserts the



N

INTERNATIONAL LONGSHOREMEN’S ASSOCIATION, LocAL 1913
NoRFoLX SOUTHERN RAILWAY COMPANY

New York Dock ARBITRATION COMMITTEE

PAace 9

Union, the Carrier must show that “the modification is necessary in order to secure to the public
some transportation benefit.”

The Union cites Norfolk & Western Railroad Co. v. Nemitz, 404 U.S. 37 (1971), dealing with
the validity of a post-consolidation collective bargaining agreement that had substantially abrogated
certain compensation protections guaranteed the employecs under a prior agreement that had been
adopted by the Interstate Commerce Commission. The Union notes the Court rejected the Carrier’s

- argument that the agreement was permissible under the last sentence of Section 5(2)(), holding,

“An agreement made pursuact to the last sentence of Sec. 5(2)f) mey vary the protections afforded
by the 1,C.C. order, but it may not substantially abrogate employees’ rights grounded in an L.C.C.
order.” Amordmg to the Union, the abolishment of the monetary protections of the New York Dock
Conditions through collective bargaining provisions would be contrary to the STB’s recent
decisions, and would not be authorized by statute or judicial decision.

_ With regard to the computation of test period averages, the Union argues that compensation
should include all elements, including regular, recurring or casual overtime, holiday pay, weekend
pay, shift differentials and other such compensation.

For the reasons stated, the Union asks the Committee to answer the questions presented in

the affimative,

Paosition of the Carrier: The Carrier first asserts the Union has failed to establish that

cleimants have been affected by a transaction. It notes that on each of their monthly claim forms,

when asked 1o explain how they were adversely affected, claimants referred to a provision in the
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new collective bargaining agreement as being different from the old agreement. None, says the
Carrier, explained how the new agreement placed them in a worse position with respect to their
earnings as the result of the transaction. Because the.ﬂxst of these claims were submitted less than
a month from the effective date of the implementing and collective bargaining agreements, the
Carrier questions how any of them could have been adversely affected. According to the Carrier,
most, if not all, of the changes would not be implemented for a year or more after the cffective date
of the new agreement. Further, the Carrier asserts that any potential adverse impact was either
reduced or eliminated by the “grandfathering” provisions of Article XXII of the new agreement.
Under this provision, explains the Carrier, all longshoremen in active service on the date of NSR
assuming control of the Ashtabula Dock are insulated from many of the changes in the agreement,
aud, for instance, would continue to have Saturday and Sunday rest days, as well as the opportunity
to work overtime on their rest days. Additionally, notes the Carrier, grandfathered employees would
continue to receive the same rates of pay they had received under the Conrail agreement for up to
six years, depending upon their length of service. For this reason, the Carrier denies the claimants
can be considered “displaced employees,” as that term is defined in the New York Dock Conditions.

The Carrier reminds the Committes that the Union hes the burden of proof in establishing
a causal nexus between a transaction, as defined in the protective conditions, and any advgrse effect
experienced by the claimants. It denies that this burden has been satisfied in this case. The Carrier
asserts there has been no consolidation of separate work forces, coordination, transfer of work or
any other action on Carrier’s part, since its assumption of control of the Coal Dock, that would meet

the definition of a2 “transaction,” «.e., an action taken pursuant to authorization of the Surface
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Transportation Board. Rad!er,saystheCmier.ﬁneonlychmgcmningatAshmbulathathu

affected the longshoremen has been the negotiation of a new collective bargaining agreement

pursuant to the Railway Labor Act. As the negotiation of this agreement was not pursuant to STB
authorization, and did not require prior approval of the STB, the Carrier argues it was not a
transaction entitling claimants to the protective benefits of New York Dock. In this regard, the
Carrier cites several awards where employees were found not to be entitled to protective benefits
because they were adversely affected by collective bargaining agreements tht did not reqire the
approval of the Interstate Commerce Commission. -

The Carrier further deuies claimants are entitled to New York Dock benefits as a result of
losingmandatmyovelﬁneonﬂxeﬁtstshiﬁon&mdays. This loss, says the Carrier, resuited from
the negotiation of the new agreement. Itﬁnﬁerdenisﬁm“ekendovetﬁmecensedaﬂerthe
consummation of the Conrail transaction. It submits evidence that weekend overtime continued to
exist between June 1, 1999, and February 2000, albeit to a lesser degree. The Carrier submits this
reflects a decline in business rather than a change in the operation of the dock on weekends. It avers
there had been a 12.9% decline in business during this peiod as compared to the previous year. The
Carrier additionally asserts that several of the claimants herein have refused to perform weekend
overtime work when it was available to them.

The Carrier concludes that the Union’s claim is nothing more than an attempt to secure 2
windfall for the claimants. Each December, notes the Carrier, the Ashatbula Dock shuts down for
the winter when Lake Erie becomes unnavigable. From the third week in December to April ﬁrst,v

according to the Carrier, the second and third shifts are not working and many of the employees are
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furloughed. The first shift, supplemented by a few employees from the other shifts, says the Carnier,
perform maintenance work during this period. The Carrier calculates that the furloughed employees
would receive a windfall during the winter season in the form of monthly dismissal allowances if
they were afforded New York Dock benefits. |

For these reasons, the Carrier asks that the claims be denied.

Discussion: The question in this dispute is whether claimants arc entitled to protective
benefits afforded under the New York Dock Conditions imposed by the Surface Transportation
Board when it authorized the acquisition and control of certain of the assets of Conrail by CSX and
NSR. Fundamental to this question is the definition of “displaced employee,” which, under New
York Dock, means “an employee of the railroad who, as a result of 2 transaction is placed in 8 worse
position with respect to his compensation and rules governing his working conditions.” This
definition contains two tests. The first test is whether the employee has been placed in a worse
position with respect to compensation and rules governing working conditions. The second test is
whether such an effect has been the result of a transaction. Both tests are at issue in this ﬁase. If
the facts in this case fail to meet one of the tests, claimants would not be considered displaced
employees even if the other test js satisfied. ‘Having determined that one test is not satisfied,
however, it would be unnecessary for the Committee to continue its inquiry. Thus, the Committee’s

inquiry may begin with either test
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It is well established that the employee has the initial burden of proof under Article I, Section
11(e)' to establish a causal nexus or link between the transaction authorized by the Interstate

' Commerce Commission of its successor, the Surface Transportation Board, to which the labor

protective conditions are applicable and the adverse effect suffered by the employee. Only if and
when the employee mexcts that burden is the Carrier obligated to bring forth evidence satisfying its
burden under Asticle I, Section 11(e). See Brotherhood Railway Carmen and Norfolk and Western
Ry. Co., Award No. 4 (LaRocco, October 10, 1986).

The New York Dock Condmons define “transaction™ as any action taken pursuant to
authorizations of this Commission to which these provisions have been imposed.” In adopting this
deﬁniﬁon,thehﬂsh!eCommaceCommisaionmptedlnnﬁuage suggested by the Railway Labor
Executives Association (“RLEA™). The Commission offered the following explanation for this

language:

The labor organizations algo request that the definition of the term “transaction” in
Article 1, section (1)(s), be modified to encompass the same situations as the complementary
term “coordination” does in WIPA. These terms are the triggering mechanisms of Article 1,
section 4 and sections 4 and S of WIPA, respectively. Since Article 1, scction 4 here is
intended to incorporate the full protections of sections 4 and S of WIPA, the term
“transaction” should be redefined to set the notice, negotiation, and arbitration provisions in
motion in the same situations as does the term “coordination”. We also note that the broad
definition is necessery in the types of transactions for which approval is required under
49 U.S.C. 11343 ef seq., because the event actually affecting the employees might occur at
8 later date than the initial transaction, yet still pursuant to our approval (consolidation of
employes rosters, efc.). In all these situations, employees should be given notice and the right
to negotiation and arbitration; therefore, we will modify the term “transaction” so that it will

'This provision states: “In the event of any dispute as to whether or not a particular employee wag
affected by a transaction, it shall be his obligation to identify the transaction and specify the pertinent facts
of that ransaction relied upon. It shall then be the railroad’s burden to prove that factors other than a

transaction affected the employee.”
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apply to any action taken pursuant to & Commission authorization upon which these
conditions are imposed. . . . )

It is significant that the RLEA’s propogal contained the following preface:
ThescopenndpmpuseofdtisAppendixistopmﬁdefor&irandeqﬁnh!e
arrangements to protect the interests of employees of railroads affected by actions taken
pursoant to authorizations or approvals of this Commission to which this Appeadix has been
imposed. Therefore, fluctuations and changes in volume or character of employment brought

about solely by other causes are not within the purview of this Appendix.

While it is true that a transaction occurred when the Carrier consummated its acquisition of
certain assets of Conrail, including the Ashtabula Coal Dock, it was not this event that the Union
contends adversely affected the claimants. A change in ownership, without any further action,
would not be sufficient in any case to entitle employees to the protective benefits of New York Dock.
Virtually all arbitration decisions involving claims for protective benefits arise out of a merger, an
abandonment in the case of Oregon Short Line Conditions, or a trackage rights agreement in the
case of Mendocino Coast Conditions. The existence of that initial transaction, however, is generally
insufficient to demonstrate the necessary causal nexus to the adverse effect suffered by the
employees. Clearly, if the Carrier had acquired the Coal Dock and had retained the extant collective
bargaining agreement, any loss of eamings by the employees would have to be attributed to some
external cause not within the purview of the New York Dack Conditions. For instance, if the new
owner introduced work methods or equipment that required fewer employees or resulted in less
overtime, any adverse effect wouid not be am'ﬂmtable to the transaction.

Thus, some ather transaction must have occurred to provide that causal nexus. In this case,
the Union points to the abolishment of the positions that existcd‘ under the Conrail agreement on

May 31, 1999, and the establishment of the new jobs under the NSR agreement on June 1, 1999,
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~ It was this event, according to the Union, that resulted in a reduction in earnings as well as more
onerous working conditions, as reflected in the employees’ job descriptions with expanded duties.
To prevail in its case, therefore, the Union must first establish that this event meets the definition
of “transaction.” |
While the Carrier entered into a new collective bargaining agreement with the Union, and

its purpose for doing so was to harmonize the agreement with its other maritime facilitics, the
longshoremen &t Ashtabula remain a separate and distinct bargaining unit. Ashtabula is the oﬁly “
facility where employees arere&amtedbythe[]nim. and the new collective bargaining agreement
covers only this facility. There has been no merger of seniority rosters nor a consolidation of
~ seniority districts. Similarly, there is no allegation work has been consolidated with other facilities,
or transferred to or from other facilities.

| The test uniformly applied by arbitrators is whether the action taken by the Carrier required
approval of the Interstate Commerce Commission or the Surface Transportation Board. In Award
No. 1 of Special Board of Adjustment, Brotherhood of Locomotive Engineers and Norfolk and
Western Ry. Co., (Arthur T. VanWart, January 30, 1984), the Carrier had implemented the
provisions of Article III, Section S of the UTU July 19, 1972 National Manning Agreement
subsequent to the merger of the Norfolk and Westemn Railway and the Southemn Railway. In
denying New York Dock protective benefits, the Board held:

That Carrier prior t0 June 1 or September 11, 1982 had not implemented the
provisions of Article Il of Section S of the UTU July 19, 1972 National Manning Agreement
did not preciude it from placing said provisions into effect. Such action did not require
approval of the Interstate Commerce Commission in order to place same into effect.
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Thesefore, the cases of these individuals end the change in the employment status of
these Claimanss is outside the protective pale of the employee protective conditions imposed
in Finance Docket No. 29430. The Employees failed to establish the ceusal nexus between

the change in the employment status of all of the instant Claimants and the Norfolk-Southern
consolidation.

Similarly, in Chicago, Mitwaukee, St. Paul and Pacific RR. Co. and United Transportation
Union (Vernon, May 17, 1982) where the Carrier had abolished an assignment and established a
new assignment with different characteristics, effected employees were denied the protective
benefits of the Milwaukee Road Restructuring Act. Arbitrator Vc_n-non held:

The second reason thas the Arbitrator finds that the instant situation is not covered

by Section 1(d) is becaunse the Carrier's action is one dutwu!dbnvehemukmm&uuﬂcc

spproval.  We take notice that historically protection agreements arc used to provide

protection from decisions and the impact of decisions forwhlcthCapprovahsneeded. The

instant situation is one for which ICC approval would oot be necessary. The arguments of

the Carrier have convinced us of this. See for example Arbitretor Zumas’s Award in

Norfolk & W. Ry v. Brotherhood of Locomotive Engineers, Arbitration under New York Dock

I conditions, decided February 1, 1982.

The creation of the new jobs, es well as any other changes introduced by the Carrier, in this
case stemmed from the adoption of a new collective bargaining agreement. From all outward
appearances, this agreement was reached in accordance with the provisions of the Railway Labor
Act. It was neither required by the Surface Transportation Board nor subject to their review and
approval, To be sure, no action was sought or taken by the STB in connection with this agreement.
It was a change that Conruil could have made had the transaction with CSX and NSR not occurred.
This was, therefore, not a transaction as defined in the New York Dock Conditions. We reach this
conclusion notwithstanding the fact the agreement was made concurrently with an implementing

agreement.



INTERNATIONAL LONCSHOREMEN'S ASSOCIATION, LOCAL 1913
NORFOLK SOUTHERN RAILWAY COMPANY

New Yorx Dock ARBITRATION COMMITTER

PAGR 17

We do not accept the Union's argument that it was coerced or deceived by the Carrier into
making this agreement. In the field of labor relations,-if is presumed that collective bargaining
agreements are freely emtered into by parties of equal standing. Except in extraordinary
circumstances, not present here, we must respect the bargaining process, especially when an
agreement is put out to the membership for ratification.

Finding the Union has failed to prove the existence of a transaction to which there is a causal

-mﬁhmfm’mm@mﬁmmmmﬂypwmawm_

position with regard to wages and conditions of employment.

Award: The Statements of Issue of both the Union and the Carrier are answered in the
negative,

Barry E. Simon,
irman and Neutral Member

Harold R. Mobley Clarence E. Turnquist
Carrier Member Employee Member

| DMJJCM

Arlington Heights, Illinois
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BEFORE
AN ARBITRATION BOARD
ESTABLISHED PURSUANT TO SECTION 3 OF THE
RAILWAY LABOR ACT AND SECTION 11 OF THE
NEW YORK DOCK PROTECTIVE CONDITIONS

NORFOLK SQUTHERN RAILWAY (NSR)
-and-

BROTHERHOOD CF RAILRCAD SIGNALMEN (BRS)
-and-

INTERNATIONAL BROTHERHOOD OF
ELECTRICAL WORKERS (IBEW)

BACKGROUND

This dispute concerns a force adjustment made by the
Norfolk Southern Railway (NSR) in January 2001 in its
Northern Region, namely, that parxt of the Northern Region
that encompasses the former Conrail (CR) territory now
operated by NSR. Management eliminated 21 Electronic
Specialist/Electronic Technlcian (ES-ET) jobs and four
Communication jobs. It believes this was a legitimate
response to rising costs and stagnant revenues and was

‘permissible under the pertinent Collective Bargaining

Agreement (CBA) and Implementing Agreements. The
Brotherhood of Railrcad Signalmen (BRS) disagrees. It urges
that this force adjustment violated these Agreements and
that NSR also failed to serve a required notice under
Article I, Section 4 of the New York Dock (NYD) conditions
when it eliminated these jobs and transferred their work to
others. The International Brotherhood of -Electrical Workers
(IBEW) intervened and supports the BRS claim. NSR denies
any such violations.
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Some history is essential to an understanding of this
dispute. The Surface Transportation Board (STB) approved
the acquisition of CR by NSR and CSX in July 1998. NSR
assumed control of its portion of CR, some 7,000 track
miles, in June 1999. This became part of its Northern
Region. NSR also controlled Norfolk & Western Railway (NW)
which is adjacent to and intersects its new CR property.
The jobs in gquestion concerned signal work on systems for
directing and monitoring train movements and communication
work on systems for transmitting voice and data between
points.

Prior to this June 1999 takeover, CR and NW handled
signal work somewhat differently. Both employed Signal
Maintainers, BRS-represented employees, for almost all of
the signal work with each Maintainer responsible for a
specific geographic area. Both employed Electronic
Specialists at dispatch centers to perform electronic work
related mainly to traffic contrcl computers and their
interfaces. But CR also had Electronic Specialists at the
major hump yards while NW relied on Signal Maintainers for
that work. CR ordinarily scheduled Electronic Specialists
round-the-clock, that is, three shifts a day and seven days
a week. On NW, however, Electronic Specialists were
scheduled only on one shift, five days a week, and were
called in as needed on the other shifts,

CR also had Electronic Technicians to support Signal
Maintainers, roughly one Technician being scheduled for. sach
six to ten Maintainers. The Technician assisted the others
in trouble shooting and repairing electronic components and
in training them for this work as well. On NW, however, no
Technicians (or any similar classification) was used to
train the Maintainers. Instead, Maintainers were trained
from the beginning to trouble shoot and repair electronic
components. CR also had an Inspector with respect to signal
work. NW had no such classification.

CR and NW, on the other hand, dealt with communication
work in much the same way. That work was essentially the
province of IBEW-represented employees. And, as already
noted, the signal work was largely the province of BRS-
represented employees. There was, however, a small amount

ISEP A T mvjrmxnmm:/zkmw
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of crossover work at CR. That is, a few BRS people did some
communicatiocn work and a few IBEW people did some signal
work, '

* L4 L]

Before the STB made its decisidén in July 1998, NSR and
CSX submitted “operating plans” which spelled cut how they
intended to integrate their new CR properties into their
operations. NSR planned to extend its existing standards,
methods and practices for signal and communication work to
its CR area. It anticipated the need for changes in its
work force arrangements and its CBAs.

STB applied the NYD conditions to the takecver. The
carriers, NSR and CSX, were therefore obliged to arrive at
an Implementing Agreement with BRS and IBEW. They were to
do so through negotiation or, if necessary, binding arbi-
tration before the acquisition of CR could be carried cut.
The parties had begun such negotiations even before the STB
ruling. After much negotiation and after appointment of a
neutral referee to resolve their differences, NSR and BRS
finally entered into an Implementing Agreement in November
1998. Among other things, they agreed that the CR property
taken over by NSR would be governed by the terms of the
NW/BRS Agreement as modified by various other
understandings.

Another Implementing Agreement was executed in December
1998 between the affected carriers (NSR, CSX and CR) and the
affected unions (BRS and IBEW). It provided that
communication work on the CR property run by NSR would be
governed by the terms of the NW/IBEW Agreement. It provided
further that six BRS~-represented employees then performing
communication work would be covered by the NW/IBEW
Agreement, would nevertheless be on the BRS seniority
roster, and would remain on their communication jobs “until
such time as they vacate the position or it is abolished”.
It also provided that six IBEW-represented emplaoyees then
performing signal work on the CR property run by NSR would
be governed by the terms of the NSR/BRS Agreement and would
be “grandfathered” in this same fashion.

NSR designated the area it had acquired from CR as its
Northern Region although, for purposes of collective

-3-
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bargaining, it is known as the Eastern Region-North (ERN).
The parties’ Implementing Agreement stated that “the
{Algreement in effect on NSR between BRS and [NW]...would
also apply on the Eastern Region-North”. It stated too that
“where the rules in the [A)greement refer to NW classifica-
tion(s), the rules apply in the same manner to the parallel
classification(s) on the Eastern Region-North”. It stated
further that rather than continue to refer to the existing
NW/BRS Agreement, along with the Implementing Agreements,
the NW/BRS Agreement would be reformatted and thereafter
referred to as the ERN Agreement for NSR and BRS.! And the
latter ERN Agreement created a single Electronic
Specialist/Electronic Technician classification to take the
place of what had been separate Specialist/Technician
classifications,

One of the Implementing Agreements addressed some wage
rate disparities arising from the fact that CR had higher
rates than NW for corresponding classifications. It pro-
tected CR employees against a loss of pay through a red-
cirzcle arrangement. That was true even if the CR employee
was forced, through an exercise of seniority, to move into a
lower-rated classification.

* * *

NSR began operating its new CR property on June 1,
1999, It says it started to experience serious operational
and financial challenges in 2000. Revenue growth ceased.
Costs increased. At some point, Management decided that
substantial force reductions were necessary in the
Maintenance of Way and Mechanical Departments. Later, in
January 2001, it determined that signal maintenance forces
were not staffed for optimal operation. It eliminated 21
Electronic Specialist/Electronic Technician jobs on the
ground that they “were no longer essential to its
operations” and that the “resultant exercise of seniority
would fill more essential vacancies in the Signal Main-
tainer classification”. It also eliminated four of the
remaining five communication jobs held by “grandfathered”

' The CR property in question had been part of ERN
seniarity district for BRS.

-4
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BRS-represented employees.! The details of these
eliminations and their relationship to the issues before
this Board will be discussed later in this opinion.

¥ w *

BRS protested the job eliminations, urging they were a
vielation of the ERN Agreement and the Implementing Agree-
ments. It also alleged that Management had improperly
failed to serve notice under Article I, Section 4 of the NYD
conditions. 1Its argument was rejected by NSR., When the
parties were unable to resolve their differences, both
matters were appealed to arbitration under the pertinent
language of the ERN Agreement and NYD. A single Board of
Arbitration was formed to deal with both matters. It
consists of Robert G. Lockery, NSR-appointee, Floyd E.
Mascon, BRS-appointee, and Richard Mittenthal, Neutral
Chairman.

Pre-hearing briefs and exhibits were filed with the
Board on July 6, 2001. A hearing was held at the National
Mediation Board offices in Washington, D.C., on July 16.

NSR was represented by Jeffrey H. Burton, General Solicitor;
BRS was represented by William L. Phillips, General Counsel.
Post-hearing information sought by the Chairman was
submitted to the Board on July 27 and 30. Reply briefs were
filed on August 20. IBEW intervened in this case and filed
a written “third party” position in early August supporting
the BRS claim.

The parties presented separate statements of the
questions before the Board. At the Chairman’s urging, those
questions were amended in one respect at the hearing. They
now read:

? One of the original six “grandfathered” communication

people had vacated the job. And one remained on the jab
after Management’s force adjustment.

-5~



T

el il i i Ve ot

NSR Questions:

1. Did the Carrier violate its obligations
under the Eastern Region-North Agreement regarding
its action taken in January 2001 with respect to
21 Electronic Specialist/Electronic Technician positions?

2. Did the Carrier violate its obligations
under the Eastern Region-North Agreement regarding
its action taken in January 2001 with respect to
four BRS-represented Communications positions?

BRS Questions:

1. Did the Carrier violate the collective
bargaining agreement regarding its action taken in
January 2001 with respect to Electronic
Specialists and the transfer of their work to
Signal Maintainers?

2. Did the Carrier violata the collective
bargaining agreement regarding its action taken in
January 2001 with respect to four Communications
positions and the transfer of their work to IBEW-
represented positions?

NYD Panel
NSR Questions:

1. Did the Carrier violate its obligations
under the Implementlng Agreement (s) regarding its
action taken in January 2001 with respect to 21
Electronic Specialist/Electronic Technician
positions? ;

2. Did the Carrier violate its obligations under
the Implementing Agreement(s) regarding its action
taken in January 2001 with respect to four BRS~-
represented Communications positions?
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BRS Questions:

1. Did the Carrier’s action taken in January
2001 regarding Electronic Specialist positicns and
the transfer of their work to Signal Maintainers
require the Carrier to serve a Notice under
Article I, Section 4 of the NYD conditions? If
so, what shall the remedy be?

2. If the answer to question 1 is “no”, did
the Carrier vioclate the parties’ Implementing
Agreements through its action in January 2001
regarding Electronic Specialists and the transfer
of their work to Signal Maintainers? If so, what
shall the remedy be?

3. Did the Carrier’s action taken in January
' 2001 regarding BRS-represented Communications
positions reguire the Carrier to serve a Notice
under Article I, Section 4 of the NYD conditions?
If so, what shall the remedy be?

4, If the answer to question 3 is “no”, diu
the Carrier violate the parties’ Implementing
Agreements through its action in January 2001
regarding BRS-covered Communications positions and
the transfer of such work to IBEW positions? If
so, what shall the remedy be?

DISCUSSION AND FINDINGS

There are essentially four separate issues before this
Board, The first is whether the elimination of four
communication jobs held by BRS-represented employees was a
violation of the NSR/CR/BRS/IBEW Implementing Agreement.

The second is whether the elimination of eight Electronic
Specialist/Electronic Technician jobs at dispatch centers
and hump yards was a violation of the NSR/BRS ERN Agreement.
The third is whether the elimination of thirteen ES-ET jobs
assigned to field operations was a violation of this ERN
Agreement. The foyrth is whether NSR viclated the NYD

—7-
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conditions by eliminating these pcsitions and transferring
the work to others or by failing to serve a notice under

Article I, Section 4 of NYD.
Each of these matters will be considered separately.

*® * L]

I. Communication Jgbs

Communication jobs are spread throughout four Divisions
(Dearborn, Harrisburg, Lake, and Pittsburgh) on the ERN
property. They were almost all held by IBEW-represented
employees. The only exception was a group of six BRS-
represented employees who were “grandfathered” into their
jobs through an Implementing Agreement. Arxticle I(b) of
that Agreement, apparently incorporated in the ERN
Agreement, read in part:

...the individuals identified...will be
grandfathered to their existing communications
positions...[and] will remain on their respective
seniority rosters. Bach listed individual will
remain on their communications position, not
subject to displacement. ey will remain_on
their position until such time they vacate the

ition or it is a s . As each of the
positions is vacated, it will become an IBEW
position. (Emphasis added)

Management discovered that many of communication
employees had “overlapping territories”. It found it could
eliminate the overlap and create a more efficient operation
by consolidating certain radio work in the Division radio
shops and by reassigning the entixe work force in three of
four Divisions. Given these changes, it decided to
eliminate a number of communicatien jobs. Among them were
four of the six “grandfathered” BRS jobs. A fifth had been
vacated earlier. And the sixth was unaffected by the
changes and continued to be filled by a BRS-represented
employee. The four eliminated jobs in question represented
one of three communication positions in the Pittsburgh

-g-



- ot bl e il il L4 . | [
™

Division, two of six such positions in the Enola-Harrisburg
.area, and one of four such peositions in the Abrams area, the
latter two areas being in the Harrisburg Division.

NSR contends that these four employees had a right
under the Implementing Agreement to remain on their o
communication positions only “until such time...[as] it is
abolished”. It claims Management had a right to “abolish”
these positions and it did so as a result of certain
operating improvements and widespread territorial
adjustments. .

This argument is not convincing. One need only look to
Rule 406 of the ENA Agreement to see that NSR has
misconstrued the nature of the job eliminations in this
case. What NSR describes as a job “abolishment” is really
no more than a “force reduction”. These are separate and
distinct concepts. . Throughout Rule 406 the parties speak of
what happens when certain Management actions occur =~ “when
{work] force is reduced or positions are abolished...”;
“when force is reduced, positions are abolished, or
displacements occur...”; and so on. A “force reduction” is
a Management decision to work with fewer employees in a
given classification; a “position...abolished” is a
Management decision to discontinue the use of a given
classification cr totally eliminate particular work being
done by a particular position. '

The communication jobs in question were part of a
“force reduction”.’> One or more employees in the
communication classification were removed. Instead of
having thirteen communication employees in the areas
mentioned above, there are now nine or fewer. The “force
reduction” was at least four. But the communication
classification remains in affect. The work done by the four
employees in question continues to be done by others. To
say, as NSR does, that the “positions [were] abolished”
ignores the evidence and the true nature of Management’s
action.

' Even NSR’‘s pre-hearing brief (page 15, footnote 7)
describes these events as a “force reduction”.

~9-
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We find that because the communication classification
was not “abolished”, because the former BRS-represented
employees did not “vacate” their jobs, and because their
work continues to be performed by others, Management had no
right under the Implementing Agreement to remove them from
their “grandfathered” jobs. Its action was 2 violation of
the Agreement.

L * *

IT1. Electronic Specialist/Electronic Technician Jobs-
i tc enter nd ards

Some ES-ETs work in the dispatch centers of ERN. They
are of course BRS-represented employees. They oversee the
traffic control computer and its interfaces and perform
routine checks on such equipment. They make sure the backup
systems are operational. They coordinate equipment and
component repairs in the centers. They assist field forces
in the latter’s performance of tests and inspections by
serving as a go-between with the Dispatcher. Thay also
assist field forces with troubleshooting as necessary when
problems occur 'in the field. Some ES-ETs work in the hump
yards. Their duties are much the same as what ES-ETs do in
the dispatch centers. They oversee humping operations from
their computer room. They make routine checks of the
computer and its interfaces; they make sure the backup
systems are operational; they coordinate repairs; they
assist field forces with the troubleshooting of field
problems as necessary; and so on.

Prior to January 2001, these ES-ETs were scheduled
three shifts a day, five or more days a week. That was
their schedule under CR as well. Then in January 2001, NSR
discontinued some of the tests and inspections and, more
important, eliminated the third shift and the relief shift.
It thereby reduced the ES-ET schedule from 15 or more shifts
per week to 10 shifts. The routine checks are now performed
on first and second shifts. And when system failures occur
or field Forces require assistance on the discontinued
shifts, one (or more) of the ES-ETs is called in on an
overtime basis for such work. Management also gave further

-10-
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training to field forces (l.e., Signal Maintainers) so that
their troubleshooting skills were improved and they would
need less assistance from ES-ETs. Given these changes, it
concluded that the workload in these areas could be
adequately handled with fewer ES=-ETs. It eliminated eight
such jobs. '

BRS contends that Management has “abolished the ES-ET
positions...for the purpose of assigning the work to lower-
rated classifications”. It insists this kind of
“abolishment” is expressly prohibited by the ERN Agreement.

This argument is not persuasive. 1In view of what has
already been stated in part I, it seems clear that no
“position” was “abolished” here. The ES-ET classification
remains in effect. ES-ETs continue to work in dispatch
centers and hump yards on first and second shifts and are
occasionally called in for overtime work during third shift
hours. The only change is that there are now fewer ES-ETs
at these locations. Management has effected a “force
reduction” as a result of certain. operational changes,
principally a large decrease in scheduled shifts from 15 or
more to 10 per week. No claim has been made that the
remaining ES-ETs have been subjected to an excessive
workload. Nor is there any convincing proof, with respect
to the eight ES-ETs in question, that their work has been
transferred te Signal Maintainers. Rather, the evidence
suggests that the work done by these eight employees is for
the most part now being done by ES-ETs on first and sacond
shifts. Some portions of that work were discontinued. And
although one can argue that some portion may now be done by
Signal Maintainers, the fact is that repair and trouble~
shooting have been performed by Signal Maintainers for
years. With additional training some Signal Maintainers no
doubt now perform more troubleshooting than they once did.
But given the overlap between these classifications, it
cannot fairly be said on the present record that the ES-ET
work in dispatch centers and hump yards is being done by
Signal Maintainers.

Management has the right to determine the size of its
ES-ET work force. The ERN Agreement plainly contemplates

~11-
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reductions in force. Nowhere does it state that there must
be a certain number of ES-ETs or a certain number of shifts
scheduled each week. One of the Implementing Agreements
states (Article II, Section 1) that “all employees helding a
regular assignment will continue to hold that regular
assignment unless or until changes are made under
the...displacement rules or other applicable provisions” of
the Agreement. “Changes” were made under the Agreement and
eight ES-ET jobs were eliminated as a consequence of those
changes. There was no violation of the ENA or Implementing
Agreements. '

o L 4 *

III. Electronic Specialist~Electronic Technician Jobs,
Field or “Line of Road” Work

Some ES-ETs are involved in field or “line of road”
work, assisting Signal Maintainers in troubleshooting and
repairing electronic equipment used in signal systems.
Examples of such equipment are grade-crossing warning
devices, hot box detectors, and electronic interlocks.
ordinarily, one ES-ET was assigned to support six to ten
Signal Maintainers. These ES-ETs also trained Signal
Maintainers to become mecre skilled and hence able to work
without the support of an ES-ET., Alsc certain periodic
inspections done by ES-ETs were discontinued because
Management believed they were no longer necessary. Given
these changes, Management concluded that the number of ES-
ETs could be reduced. It eliminated thirteen such jebs in
January 2001.

BRS contends that Management has transferred higher-
paid ES-ET work to lower-paid Signal Maintainers. It
insists that such work is still being performed and that
Management has “abolished the ES/ET positions...for the
purpose of assigning the work to lower-rated
classifications”. It urges that this kind of “abolishment”
is expressly prohibited by the ERN and Implementing Agree-
ments.

The main difficulty with this argument is that the ES-
ET and Signal Maintainer classifications overlap to &

-12-
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considerable degree. The classification descriptions in
Rules 100 and 105 reveal the extent of the overlap. An ES-
ET is responsible for “inspection, maintenance, testing,
adjusting, repairing and replacing electronic signal
equipment and devices...” A Signal Maintainer is
responsible for “inspection, test, adjustment, repair and
maintenance of all signals, interlockers and other signal
apparatus and devices...” And many of these “apparatus and
devices” are electronic in nature. Perhaps the difference
between these classifications, with respect to "“line of
road” work, is that an ES-ET handles the more complicated
devices, does the more demanding troubleshooting, and
assists the Signal Maintainers when they have need of
assistance. These ES-ETs, unlike those in dispatch centers
and hump yards, continue to be scheduled round-the-clock,
three shifts a day and seven days a week.

BRS’ argument seems to rest on Rule 310 (Preservation
of Rates) which reads: ;

The classification of an employee does not
preclude a signal employee from performing the
duties of another classification. When employees
are required to £fill the place of other employees
receiving a higher rate of pay they shall receive
the higher rate; but if required to fill
temporarily the place of another employee or
position receiving a lower rate, their rate will
not be changed.

sigi ln
o nd' new s_crea
e t ni i a c s
W s icing the
a evadi 1li i les i
£hi re . (Emphasis added)

The first paragraph of Rule 310 poses no preblem. A
Signal Maintainer can, despite his classification, be
assigned to “the duties of another classification”. If he
is assigned higher-rated ES-ET work, he “shall receive
the higher rate”. If he is regularly called upon to do ES-
ET work and if such work becomes his principal assignment,

-13-
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then after 30 days a temporary ES-ET position would have to
be bulletined for bids and after six months a permanent ES-
ET position would have toc be bulletined for bids. The
difficulty, as stated earlier, is the long-standing overlap
between these classifications. Notwithstanding the post-
hearing information submitted, it is still far from clear
what exactly is the line of demarcation between them.

The second paragraph is the crux of BRS’ claim. It
alleges that “established [ES-ET] positions have been
“discontinued” and “new ones”, Signal Maintainers,
“created...[to] cover...the same class of work for the
purpose of reducing the rate of pay or evading the
application of the [RJules in this Agreement”. There has
been a force reduction ameng ES-ETs in “line of road” work.
We shall assume, for purposes of this dispute, that these
positions were “discontinued” within the meaning of Rule,
310. But it seems plain that no “new” positions were
created in their place. NSR work force figures show 253
Signal Maintainers before the January 2001 adjustment and
254 signal Maintainers today. The elimination of thirteen
ES-ETs does not appear to have created new Signal Maintainer
positions although it may well have prevented a reduction in
the number of Signal Maintainer positions.

Given the elimination of certain ES-ET field duties,
given the lesser reliance on ES-ETs by Signal Maintainers
because of improvements in the latter’s skills, and given
the historic overlap between these classifications, it is
difficult to identify, much less quantify, the ES-ET field
work that has been assigned to Signal Maintainers. A
porticon of that work is probably no different from what
Signal Maintainers have always done. We suspect some
exclusive ES-ET field work may have been transferred. But
suspicions are not proof. Signal Maintainers should be
aware of their rights under Rule 310. To the extent to
which they are performing ES-ET work, they are entitled to
be paid the higher rate for such work. To the extent to
which that higher-rated work has become the principal part
of their job, Management must at some point bulletin such
ES-ET jobs for bids. The pursuit of such rights by the
Signal Maintainers themselves will avoid any improper
reduction in rates or any improper evasicn of Rule 310.

-14-
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We cannot find a viclation of Rule 310 or the ENA
Agreement on the present state of the record.

* * w
IV. New York Dock Ouestions

BRS insists that the job eliminations were a “trans-
action” within the meaning of the NYD conditions and that
therefore the employee protective provisions of NYD,
including the notice requirement, should have been applied
here. NSR disagrees. '

The principles relevant to this kind ¢f controversy
have been discussed in many prior arbitration awards. &
“transaction” is defined by NYD as “any action taken
pursuant to authorization of this Commission (now, the STB]
on which these [protective] provisions have been imposed”.
The “action taken” was of course NSR’s job eliminations in
January 2001. The “authorization of the ([STB]” was its
approval in July 1998 of NSR’s acquisition of a large
portion of the CR property. The term “pursuant to” reveals
that for a NYD “transaction” to be said to have occurred
here, there must be a gaysal connection between the NSR
acquisition in July 1998 and the NSR job eliminations in
January 2001.

The evidence fails to establish such a causal
connection. NSR appears to have been confronted by revenue
" and cost disappointments which together prompted a need for
a force reduction. Certain work was discontinued; shifts
were eliminated; work territories were rearranged; skill
levels were improved; and so on. Such changed circumstances
- and the resultant job eliminations - had nothing to do
with the original STB order approving the NSR acquisition.
Nor did the job eliminations invelve the transfer of work
from ERN (i.e., the former CR property) to other NSR
properties. No doubt had CR, absent the acgquisition, been
faced by these changed circumstances it too would have
effected a force reduction. Every action initiated
subsequent to an acquisition cannot, for that reason alone,
be considered to have been taken “pursuant to” the
acquisition. Clearly, the job eliminations were not a NYD
“transaction” and NSR was not required to provide another
Article I, Section 4 notice. There was no NYD violation.

-15=
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BRS’ complaint with respect to the removal of BRS-
represented employees from their communication jobs is
granted. Those employees should be returned, if they wish,
to their communication jocbs. They - and any other employees
adversely affected by this violation - should be made whole
for their loss of earnings or other benefits.

BRS’ complaints with respect to the elimination of
Electronic Specialist/Electronic Technician jobs and with
respect to New York Dock conditions are denied, subject to

the following paragraph.

The parties are directed to determine the tasks that

"have historically distinguished Signal Maintainer work from

Electronic Specialist/Electronic Technician work. They
shall also attempt to determine the -point at which the
performance of exclusive ES~ET work, along with the overlap
work, constitutes a traditional ES-ET job. The Board will
retain jurisdiction and the parties may return to the Board
for a final decision on these issues if they cannot agree.

Richard Mittenthal
Neutral Chairman

Floyd¢kE. Mason
BRS Appointee

Concurring on II, III and IV Concurring on I v
Dissenting on I Dissenting on II, III and IV

Dated: September 18, 2001.
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ARBITRATION COMMITTEE

In the Matter of the Arbitration Between

AMERICAN TRAIN DISPATCHERS OPINION
DEPARTMENT (ATDD) . AND
AWARD
-and-
NORFOLK SOUTHERN RAILWAY Abolishment of Assistant Chief Train
COMPANY (NSR) Dispatcher Positions at Harrisburg,
' Pittsburgh and Dearborn
Pursuant to Article I, Section 11 of the
New York Dock Conditions

Members of the Comumittee

Employer Member: David W. Volz, Vice President, ATDD
Carrier Member:  Lounis Miller, Jr., Assistant Director, Labor Relations
Neutral Member: David P. Twomey

The ahave-entitled matter came to be heard before the Arbitration Committee on December 12,

2001 at the Carrier’s Offices in Norfolk, Virginia. Pre-hearing briefs were submitted by the parties by
December 3, 2001. |

li
QUESTIONS AT ISSUE
ADTA Questions:

1. (A) Did the carrier violate Article I, Section 4 of the New York Dock
conditions when it failed to provide at least 90 days advance written notice
of its intention to abolish the ACTD Unit Train Operations and ACTD Desk
B positions in the Pittsburgh train dispatching office on February 14, 2000,
and to negotiate an implementing agreement to cover that action?
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tract reverted to private hands, the public
would stand to lose its right to use the

. land, even if no development took place.

We reverse the district court’s laches
ruling for a different reason. The court
remarked that the Society had considered
only one side of the environmental harm
issue. The district court itself, however,
similarly limited its consideration. - The
court was sensitive to the harm that might
occur if the Dyke Marsh tract were to
revert to private ownership, but it did not
consider the environmental benefit that
might result if the Exchange Agreement
were voided and the Potomac Greens devel-
opment blocked.

In principle, the court could have evaluat-
ed the public or environmental harms and
benefits even-handedly if it had considered
not just the harm of losing a portion of
Dyke Marsh, but also the benefits that
successful suit would bring. As a practical
matter, however, the court could not have
reliably estimated the environmental bene-
fit of voiding the Exchange Agreement and

- stopping the Potomac Greens development

without, in effect, writing its own EIS. We
do not impose on the district court the task
of rebalancing the envirenmental harms
and benefits on remand. Laches is a doc-
trine that prevents courts from reaching
the merits of a case; here, however, a fair
application of the district court’s balancing
method would have required that court to
do more than rule on the merits of plain-

_ tiffs’ allegations—it would have required

the district judge to undertake the very
action plaintiffs originally sought from

- NPS.

We thus return to the consideration
precedent marks as crucial. In both of the
briefs that the Society filed in this court, it
contended that in every environmental case
where a court grounded summary judg-
ment on the defense of laches, the harm-
generating activity plaintiffs sought to pre-

RF & P of any opportunity it would have had to
develop the Dyke Marsh tract. Moreover, since
any claim that RF & P might have to the Dyke
Marsh land presupposes an almost eleven-year
delay in invalidating the Exchange Agreement,
RF & P can hardly complain that it has been
prejudiced in this respect by the Society's tardi-
ness in chalienging that Agreement.

vent had already begun to occur, typically
because construction of the project plain-
tiffs sought to block was underway. Since
appellees had cited no contrary decision,
nor had we discovered one in our own
research, we asked federal appellees at oral
argument whether one existed. They were
unable to identify such a case!® Here, no
construction has begun on the interchange
or on the Potomac Greens complex; the
damage that plaintiffs sought to prevent
thus has not begun to occur. The defense
of laches, we hold, must be rejected under
the circumstances this case presents.

CONCLUSION

We vacate the district court’s mootness
dismissal of the Society’s challenges to the
1981 and 1983 interchange design approv-
als, reverse its ruling that the Society’s
challenges to the 1970 Exchange Agree-
ment were barred by laches, and remand
for further proceedings consistent with this
opinion. o

It is so ordered.

w
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'BROTHERHOOD OF MAINTENANCE
OF WAY EMPLOYEES, Petitioner,

v.
INTERSTATE COMMERCE COMMIS-
SION and United States of
America, Respondents.

No. 89-1580.

" United States Court of Appeals,
District of Columbia Circuit.

Argued Sept. 13, 1990.
Decided Nov. 80, 1990.

Railroad union petitioned for review of -
Interstate Commerce Commission (ICC) de-

10. Counsel for the federal appellees cited Clark
v. Volpe, 461 F.2d 1266 (5th Cir.1972). The first
sentence of that opinion, however, states:
“[Pllaintiffs seek to enjoin the construction, al-
ready in progress when suit was filed, of Inter-
state Highway 610 through City Park in the City
of New Orleans.” Id. at 1266 (emphasis added).
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Cite a5 920 F.2d 40 (D.C. Cir. 1990)

cisions denying review of arbitrator’s rul-
ing, ‘which rejected employee’s claim for
benefits under employee protective condi-

tions which arose in connection with lease v

of rail line. The Court of Appeals, Harry
T. Edwards, Circuit Judge, held that arbi-
trator’s finding that employee’s furlough
was not caused by lease transaction, pre-
cluding application of protective conditions,
was not subject to ICC review.

Petition denied.

1. Commerce ¢=85.7

Generally, in cases on employee protec-
tive conditions, arbitration decisions re-
garding questions of causation, calculation
of benefits and other factual matters are
binding and final, and only in very limited
circumstances does Interstate Commerce
Commission (ICC) review final arbitration
awards settling disputes under protective
conditions. 49 U.S.C.A. § 11347.

2. Commerce &=85.7

Railroad union failed to establish that
employee’s permanent furlough was result
of rail line lease transaction, as required to
entitle employee to benefits of protective

conditions required by Interstate Com-’

merce Commission (ICC); nothing in record

-suggested that but for lease, employee

would have remained in his position despite
business slowdown. 49 U.S.C.A. § 11347.

3. Commerce <=85.7

Interstate  Commerce - Commission
(ICC) review of arbitration awards under
employee protective conditions is confined

- to arbitral decisions implicating recurring

or otherwise significant issues of general
importance regarding interpretation of la-
bor protective conditions. 49 TU.S.C.A.

§ 11347.

4. Commerce &=85.7

Final resolution of factual matters in
cases on employee protective conditions,
particularly questions of causation, is com-
mitted to arbitral judgment and is outside

-scope of Interstate Commerce Commission

(ICCy review. 49 US.C.A. § 11347.
920 F.20—4

5. Commerce &85.7

Arbitrator’s finding that railroad em-
ployee’s furlough was not caused by lease
transaction, precluding application of em-
ployee protective conditions, was not sub-
ject to Interstate Commerce Commission
(ICC) review; arbitrator’s construction of
lease implementing agreement as incorpo-
rating threshold requirement of adverse ef-
fect drew its essence from agreement. 49
US.C.A. § 11347. :

6. Commerce ¢=85.7

To extent that arbitrator in employee
protective conditions case rejected extreme
“but for” analysis, under which even most
attenuated connection between rail line
lease transaction and employee displace-
ment would entitle employee to protective
conditions benefits, arbitrator correctly fol-
lowed Interstate Commerce Commission
(ICC) precedent. 49 U.S.C.A. § 11347.

1. Commerce ¢=85.7

Section of Interstate Commerce Act
requiring imposition of labor protective
conditions when rail carrier is involved in
transaction for which Interstate Commerce
Commission (ICC) approval is sought was
not inconsistent with ICC’s failure to adopt
“but for” standard of causation between
transaction and adverse employment deci-
sion in denying protective conditions bene-
fits to employee. 49 U.S.C.A. § 11347.

8. Commerce &85.7

Court of Appeals could find no basis
upon which to question arbitrator’s reading
of agreement implementing employee pro-
tective conditions in connection with lease
of rail line as incorporating threshold re-
quirement of adverse effect from lease
transaction before employee could recover
benefits of protective conditions.

Petition for Review of an Order of the
Interstate Commerce Commission.

Richard S. Edelman, with whom John
O’B. Clarke, Jr., Washington, D.C., was on
the brief, for petitioner.

Clyde J. Hart, Jr., Atty, LC.C., with
whom Robert S. Burk, Gen. Counsel, Henri
F. Rush, Deputy Gen. Counsel, and John J.
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McCarthy, Jr., Deputy Associate Gen.
Counsel, I.C.C., and James F. Rill, Asst.
Atty. Gen., Robert J. Wiggers, John J.

Powers, III, Attys., U.S. Dept. of Justice,
“were on the brief, for respondents. Lau-

rence H. Schecker, Atty., I.C.C., also en-
tered an appearance for respondents.

Paul R. Berger, with whom John H.
Broadley, ‘Washington, D.C., was on the
brief, for intervenor.

Before MIKVA, EDWARDS and
HENDERSON, Circuit Judges.

Opinion for the Court filed by Circuit
Judge HARRY T. EDWARDS.
HARRY T. EDWARDS, Circuit Judge:

In 1984, the Interstate Commerce Com-
mission (“ICC” or “Commission”) autho-
rized the Maine Central Railroad Company

(“MEC"”) to lease a section of rail line to

the Twin State Railroad Corporation. Un-
der the terms of the authorization, MEC
was required to implement certain employ-
ee protective conditions, known as the Men-
docino Coast conditions, on behalf of work-
ers adversely affected by the lease transac-
tion, This case arises from a claim by
Norman Bilodeau, a former MEC employ-
ee, for Mendocino Coast protective bene-
fits. An arbitrator rejected Mr. Bilodeau’s
claim on the grounds that he was not ad-
versely affected by the lease transaction.
The Brotherhood of Maintenance of Way
Employees (“BMWE” or “union”) now
challenges two ICC decisions denying re-
view of the arbitrator’s ruling.

{11 As a general rule, in cases on em-
ployee protective conditions, arbitration de-
cisions regarding questions of causation,
calculation of benefits and other factual

1. Guilford Transp. Indus., Inc.—Control—Boston
& Maine Corp., Finance Docket No. 29720 (Sub-
No. 1) (served May 22, 1984); Guilford Transp.
Indus., Inc.—Control—Delaware & Hudson Ry.,
Finance Docket' No. 29772 (served May 22,
1984).

2. The incorporated section of the Rail Passenger

Service Act provides, in part, that the “fair ar-

rangement” to which section 11347 refers
shall include, without being limited to, such
provisions as may be necessary for (1) the
preservation of rights, privileges, and benefits
(including continuation of pension rights and

matters are binding and final. Only in
very limited circumstances does the ICC
review arbitration awards settling disputes
under employee protective conditions. The
arbitration award at issue here does not
fall within the narrow class of rulings sub-
ject to ICC reconsideration; therefore, the
Commission properly declined to review the
arbitrator's decision rejecting Mr. Bilo-
deau’s claim. Because we can find no legal
error in either the arbitrator’s award or the
Commission’s affirmance thereof, we reject
the petition for review.

I. BACKGROUND

In May 1984, the Commission approved
the lease and operation by Twin State Rail-
road Corporation of a MEC rail line run-
ning from St. Johnsbury, Vermont to
Whitefield, New Hampshire.! Under sec-
tion 11847 of the Interstate Commerce Act,

[wlhen a rail carrier is involved in a
transaction for which approval is sought
under ... this title, the Interstate Com-
merce Commission shall require the
carrier to provide a fair arrangement at
least as protective of the interest of em-
ployees who are affected by the transac-
tion as the terms imposed under this
section before February 5, 1976, and the
terms established under Section 405 of
the Rail Passenger Service Act (45 U.S.C.
565). ‘

49 U.S.C. § 11347 (1988).2 To satisfy the
labor protective conditions of section 11347
in this case, the ICC imposed the so-called
Mendocino Coast conditions.® In relevant
part, the conditions require the provision of
benefits to any employee “who, as a result
of a transactionf,] is placed in a worse

benefits) to such employees under existing

collective-bargaining agreements or other-

wise; ... (3) the protection of such individual

employees against a worsening of their posi-

tions with respect to their employment; ....
45 U.S.C. § 565(b) (1988).

3. See Mendocino Coast Ry—Lease and Oper-
ate—California Western R.R., 354 1.C.C. 732
(1978), modified, 360 1.C.C. 653 (1980), affd sub
nom. Railway Labor Execs. Assm v. United
States, 675 F.2d 1248 (D.C.Cir.1982).
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position with respect to his compensation
and rules governing his working condi-
tions.” 4 . :

In June 1984, MEC issued notice of the
lease and of its anticipated effect on cer-
tain employee positions. See Maine Cent.
R.R.—Lease (Arbitration Review), Finance
Docket No. 29720 (Sub-No. 1A), slip op. at
1 (served Dec. 8, 1988) (“1988 Decision”),
reprinted in Joint Appendix (“J.A.”) 102.
MEC and BMWE then negotiated an imple-
menting agreement detailing the applica-
tion of the Mendocino Coast conditions to
MEC employees. Under section 2(b) of the
implementing agreement,

[alny employee who is affected pursuant

to a transaction ... and any employee

who is displaced by an exercise of senior-
ity as a result of the transaction, will be
treated as an employee placed in a worse
position with respect to his compensa-
tion.

See Maine Cent. R.R.—Lease (Arbitration

* Review), Finance Docket No. 29720 (Sub-

No. 1A), slip op. at 3 (served July 28, 1989)
(“1989 Decision”), reprinted in J.A. 139,
141.

Until November 1984, Mr. Bilodeau .

worked for MEC as a trackman in White-
field, New Hampshire. When the lease

~ was implemented, however, a more senior

employee whose job had been abolished
moved into Mr. Bilodeau’s position. Mr.
Bilodeau in turn “bumped” into a machine
operator position by exercising his own se-
niority rights, suffering no loss of compen-
sation as a result. See 1988 Decision at 2,
reprinted in J.A. 103,

Mr. Bilodeau’s new job was abolished

- several months later, and Mr. Bilodeau

bumped into a trackman position in Maine,
150 miles away. When that job too was
abolished, Mr. Bilodeau exercised his se-
niority once more to move into a different
trackman position. In March 1986, Mr.
Bilodeau was furloughed and simultaneous-
ly recalled to an extra position. At no time
during this series of job transfers did Mr.
Bilodeau experience any reduction in earn-
4. Norfolk & Western Ry.—Trackage Rights—Bur-

lington Northern, Inc., 354 1.C.C. 605 (1978)
(Conditions Appendix, art. I, § 1(b)). The Nor-

ings. Id. Finally, in July 1986, Mr. Bilo-
deau was permanently furloughed when
his job was abolished. ' 7d.

MEC denied Mr. Bilodeau’s subsequent
claim for Mendocino Coast benefits on the
grounds that Mr. Bilodeau’s furlough was
caused” by a business decline stemming
from a BMWE strike, rather than by the
lease transaction. See id. BMWE re-
quested arbitration. The arbitrator found
that Mr. Bilodeau was not adversely affect-
ed by the lease transaction and therefore
had no claim to benefits under the Mendo-
cino Coast conditions or the implementing
agreement. See J.A. 43. The Commission
denied review of the arbitrator’s ruling, see
1988 Decision, and refused the union’s re-
quest for rehearing, see 1989 Decision.
BMWE now petitions this -court for review
of the Commission decisions.

II. ANaLysSIS

BMWE'’s principal challenge on appeal is
to the arbitrator’s finding that Mr. Bilo-
deau’s furlough was not caused by the
lease transaction. According to BMWE,
Mr. Bilodeau was moved from his original
position as a trackman in. Whitefield only
because of the lease. If Mr. Bilodeau had
not been moved in the first instance, then
he would not have been furloughed later
when MEC’s business declined. Therefore,
BMWE contends, Mr. Bilodeau’s furlough
was a result of the lease transaction, and
Mr. Bilodeau is entitled to Mendocino
Coast benefits. See Brief for Petitioner
and Intervening Petitioner at 27-28.

[2] BMWE argues that the contrary -
ruling of the arbitrator, and its affirmance
by the ICC, rest on the application of an
improper standard of causation. We note,
however, that, as a threshold matter,
BMWE has failed to establish the factual
accuracy of its animating premise: that
had Mr. Bilodeau remained in his original
trackman position in 1984, he would not
have been furloughed as a result of MEC’s
business decline in 1986. Indeed, the union

folk & Western conditions were in substantial
part incorporated by Mendocino Coast.



il

n . |obenel s

bl

1 e

ol 00

44

" has not even attempted to prove the accu-
racy of the assertion that Mr. Bilodeau’s .

furlough can be traced somehow to the
lease transaction. There is simply nothing
in the record to suggest that but for the
lease of 1984, Mr. Bilodeau would have
remained in his trackman position despite
the business slowdown of 1986.

Accordingly, the arbitrator determined
that the MEC lease transaction did not
adversely affect Mr. Bilodeau. This con-
clusion was based on two specific arbitral
findings critical to the instant case. First,
the arbitrator found that Mr. Bilodeau was
not ‘“placed in a worse position” as a result
of his initial move from the Whitefield
trackman position. Because such moves
are not unecommon in Mr. Bilodeau’s craft
and because Mr. Bilodeau suffered no loss

‘of earnings, the arbitrator concluded that

Mr. Bilodeau’s initial move had not ad-
versely affected either his working condi-
tions or his compensation. See J.A. 40.5
Second, the arbitrator found that Mr. Bilo-
deau’s ultimate furlough was caused by a
diminution in MEC business. J.A. 43.
This finding is undisputed. Thus, the arbi-
trator held that the lease transaction itself
did not place Mr. Bilodeau in an adverse
position as contemplated by Mendocino
Coast and the parties’ implementing agree-
ment, and therefore denied Mr. Bilodeau’s
claim for benefits. J.A. 42-43.

[3,4] Commission review of arbitration
awards under employee protective condi-
tions is strictly limited. The Commission
confines its review to arbitral decisions im-
plicating “recurring or otherwise signifi-
cant issues of general importance regard-
ing the interpretation of [its] labor protec-
tive conditions.” Chicago & North West-
ern Transp.—Abandonment, 8 1.C.C.2d

5. Intervenor MEC argues for a different ap-
proach to evaluating the effects of Mr. Bilo-
deau’s initial displacement. According to MEC,
a displacement puts an employee in a “worse

position” within the meaning of Mendocino .

Coast if and only if it adversely affects employee
contractual rights, such as seniority rights, and
regardless of whether such displacements are
common industry practice. That Mr. Bilodeau’s
contractual seniority rights were not abrogated
by his move from the Whitefield position is,
under MEC's reasoning, dispositive evidence

920 FEDERAL REPORTER, 2d SERIES

729, 736 (1987), aff'd International Bhd. of
Elec. Workers v. ICC, 862 F.2d 330 (D.C.
Cir.1988) (the “Lace Curtain” decision). '
Final resolution of factual matters, on the -
other hand, is committed to arbitral judg-
ment. Id. In particular, questions of cau-
sation are explicitly placed outside the
scope of ICC review. Id. at 735 (“We
continue to believe that mandatory arbitra-
tion is appropriate for the final resolution
of causation issues....”).

[5~71 Under the standards announced
in Lace Curtain, Commission review is not
warranted in this case. Whether Mr. Bilo-.

" deau was adversely affected by the MEC

lease transaction, and hence ‘eligible for
benefits, is a factual question of causation,
committed to the judgment of the arbitra-
tor. We find no merit in BMWE'’s conten-
tion that review is appropriate in this case
because the arbitrator employed an unduly
restrictive standard of causation in making
his findings. To the extent that the arbi-
trator rejected an extreme “but for” analy-
sis, under which even the most attenuated
connection between a transaction and an
employee displacement would entitle the
employee to benefits, he correctly followed
Commission precedent. See, e.g., Atlantic
Richfield Co.—Control—Butte, Anaconda
& Pac. R.R., Finance Docket No. 28490
(Sub-No. 1) (served Mar. 2, 1988); South-
ern Ry.—Control—Central of Ga. Ry.,
317 1.C.C. 729, 730-31 (1963), aff'd sub
nom. Railway Labor Execs. Ass'n v. Unit-
ed States, 226 F.Supp. 521 (E.D.Va.), vacat-
ed on other grounds, 879 U.S. 199, 85 S.Ct.
307, 13 L.Ed.2d 338 (1964). And, contrary
to BMWE’s argument, we can discern no

inconsistency between the Commission’s

failure to adopt a “but for” standard of
causation and section 11347 .of the Inter-
state Commerce Act.

that he was not adversely affected by the move.
See J.A. 37, 92. 'MEC’s position on this point
finds some support in United Transportation
Union v. United States, 905 F.2d 463, 468-70
(D.C.Cir.1990). In this case, however, the arbi-
trator relied in part on his finding that employ-
ees like Mr. Bilodeau are commonly subjected
to moves. Therefore, we need not resolve the
question whether the preservation of contractu-
al rights is by itself sufficient to show the ab-
sence of adverse effect.
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[8] Nor are we persuaded by BMWE's
argument that Mr. Bilodeau is contractual-
ly entitled to benefits under section 2(b) of
the parties’ implementing agreement. The
arbitrator concluded that the agreement
_covers only those employees who are ad-
versely affected by a transaction, thus ex-
cluding Mr. Bilodeau from its scope. See
J.A. 40. Under Lace Curtain, the arbitra-
tor’s interpretation of the MEC-BMWE im-
plementing agreement is entitled to ex-
“treme deference; so long as the arbitra-
tor's award “draw{s] its essence” from the
implementing agreement, it must be af-
firmed. See Lace Curtain, 3 1.C.C.2d at
738585 In this case, we can find no basis
upon which to question the arbitrator’s
reading of section 2(b) as incorporating a
threshold requirement of adverse effect.
Even if we disagreed with the arbitrator’s
construction, however, we could not say
that it failed to “draw its essence” from
the agreement. See United Paperworkers
Int’l Union v. Misco, Inc., 484 U.S. 29, 108
S.Ct. 364, 371, 98 L.Ed.2d 286 (1987) (“as
long as the arbitrator is even arguably
construing or applying the contract and
acting within the scope of his authority,
that a court is convinced he committed seri-
ous error does not suffice to overturn his
decision”); United Steelworkers v. Enter-
prise Wheel & Car Corp., 363 U.S. at 599,
80 S.Ct. at 1862 (“so far as the arbitrator’s
decision concerns construction of the con-
tract, the courts have no business overrul-
ing him because their interpretation of the
contract is different from his”); American
Postal Workers Union v. United States
Postal Serv., 789 F.2d 1, 4-8 (D.C.Cir.1986)
(judges have no business second-guessing
arbitrators’ judgments). Because the arbi-

" tration award at issue clearly satisfies this
deferential standard, we find no error in
the Commission’s denial of review.

This court already has approved the ar-
rangement by which the ICC defers ques-
tions arising under employee protective
conditions to arbitration and strictly limits

6. This extremely deferential standard of review
is derived from the Supreme Court’s “Steelwork-
ers Trilogy,” establishing very limited judicial
review of arbitration awards in the collective
bargaining context. See United Steelworkers v.
Enterprise Wheel & Car Corp., 363 U.S. 593, 80

its review of the resulting arbitral deci-
sions. See International Bhd. of Elec.
Workers v. ICC, 862 F.2d 330 (D.C.Cir.
1988) (affirming Lace Curtain). Essen-
tially, the. Commission is authorized to use
arbitration for dispute resolution without
duplicating the work of 'its arbitrators on
appeal. “That is precisely what the Com-
mission did in this case, and we can find no
reason to disturb its judgment.

III. ConcLusioN

For the reasons set forth above, we find
that the arbitration award in this case is-
not subject to Commission review. There-
fore, the Commission decisions are af-
firmed and the petition for review hereby
denied.

So ordered.

w
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BEFORE AN ARBITRATION COMMITTEE ESTABLISHED :
UNDER NEW YORK DOCK (II) EMPLOYEE PROTECTIVE CONDITIONS

In the Matter of Arbitration
Between

Missouri Pacific Railroad Company ;
’ : I.C.C. Finance Docket

And No. 27773

American Train Dispatchers Association

OPINION AND AWARD

lfBacquound

On May 11, 1981, the National Mediation Board appointed the

undersigned Neutral as Chairman of an Arbitration Committee pursuant

" to the Board's authority under Article I, Section 11 of Appendix IIIX

of I.C.C. Finance Docket No. 28250 (hereafter New York Dock (II)).

" Hearing was held on June 8, 1980 in Washington, D. C. The Missouri

Pacific Railroad Co. (hereafter "Carrier"”) was represented by
Nina K. Wuestling, Esq. The American Train Dispatchers Association

{hereafter "Association") was represented by Thomas Woodley, Esqg:

. Post-hearing briefs were filed on June 22, 1981; and‘it was stipulated

that the Opinion and. Award would be rendered on or befére July 31, 1981.

Statement of Facts

In 1924, the Carrier acquired controlling interest of Texas &

-Pacific Railroad Company (hereafter "T & P".) As a majority-owned

railroad, the T & P was one of more than a dozen Carriers that

constituted the Missouri Pacific Line, or System. According to the
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,Carrler, it began an intensive effort to coordinate the activities
of its subsidiaries in 1956. This program produced, among other things,
the consolidation ef se§eral train dispatching offices. It does not
appear that any of these traih dispatching consolidations combined
T & P offices with Carrier offices. 1In 1967 however, the Carrier
and T & P did swap disptaching territories: the train dispatching
“for Longview, Henderson and Mineola was transferred from Carrier's
~ Houston bffice to the T & P's Fort Worth Office; and traiﬁ dis-
’patchlng for Alexandria and New Orleans was transferred from the
T & P to’Carrler. The transfer of terrltory was accompllshed in
accordance with the Washington Job Protectlon Agreement of 193§.
“Prior to their merger, Carrier operated train disptaching offic
at Houston and Palestine, Texas;-KanSas City, Miésouri; and North
Little chk, Arkansas; the T & P had only one train dispatching
“office at Fort Worth, Texas.
vCarrier and T & P had, and continue to have, separate collective
bargaining agreements with the Association. The current agreement
betwcen the Association and T & P is dated August 24, 1952. The
current agreement between the Association and the‘Carrier is dated
November 30, 1962. In 1966, the Carrier and T & P signed, separately! a
" June 16 Mediation Agreement A-7460 with the Association.

In 1974 the Carrier and T & P filed an applicationvwith the
Interstare Commerce Commissien for corporate merger. The Carrier
simulteneously sought merger with the’Chicago & East Illinois Rail-
"road Company. According to the Carrier, the chporate merger repre-

'sented only a change in corporate identity: Carrier and T & P had

been operating as.a unified entlty for about ten years.
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On May 4, 1976, the Interstate Commerce Commission approved

“the Carrier, T & P, and Chicago & East Illinois merger. 1In its

Order, the Interstate Commerce Commission recognized the extent

to which Carrier and T &fP already operated as unified entities,

"with assimilated power and equipment, and common department and
personnel." In accordance with the requi:ements set forth in §

5(2) (£) of the Interstate Commerce Act, as amended (45 U.S.C. § 11347),
the merger was approved subject to the application of empleyee-

protectlve condltlons contained in New Orleans Unlon Passenger Terminal

Case, 282 I.C.C. 498 (1952), as modified by the arbltratlon

'conditiohs set forth in St. Louis Southwestern Railway - Pur. -

Southern Railway, 242 I.C.C. 498 (1972), and by certain provisions

of §405 of the Rail Passenger Service Act (45 U.S.C. 565). Pursuant

to a Petition for Reconsideration filed in March, 1979 by the

'Railway Employees Department, AFL-CIO, the I.C.C. reconsidered

the appropriate level of employee protection to be imposed on the

merger. Accordingly, it ordered that "all employees affected in

this transaction shall be afforded the relief set forth in Appendix

IT1I of New York Dock Railway - Control - Brooklyn Eastern District,

360 I.C.C. 60 (1979)." The U.S. Court of Appeals for the Second

Circuit has characterized the New York Dock conditions as "The

most favorable of the labor protective provisions contained in

both the New Orleans conditions (as clarified in Southern Control

EE) and Appendix C 1, adopted pursuant to 5405 of the Rall Passenger

"Service Act of 1970." New York Dock Railway v. U.S., 609 F.2nd 83,

91 (1979).

On January 21, 1981, Carrier served the Association with notice

of a proposai to consolidate its dispatching functions now performed



{ s il i it

at Palestine, Houston and Fort Worth, Texas into a single new

office iocated at Spring, Texas (a suburb of Houstoﬁ). This notice
was served "pursuant to Article 1, Section 4, of Mediation Agreement
A-7460 of June 16, 1966." The Association responded five days later
contending that "[s]lince the proposed coordination of the train
dispatching facility and operations of part of‘MiSSOuri Pacific
Railroad with those of the former Texas and Pacific Railway is
clearly a result of the merger of those two Carriers approVed.by

the I.C.C; in Finance Docket No. 27773, the employee;protective

conditions imposed therein [New York Dock II] are applicable."”

~-Issue in Dispute

The Association has characterized the issue for arbitration as
follows:

Does the consolidation of the train dispatching functions
now being performed in the Fort Worth, Texas office under
the scope of the former Texas & Pacific Railway Train -~
Dispatchers Agreement, with those now being performed in
the Palestine and Houston, Texas offices under the
Missouri Pacific Train Dispatchers' Agreement, as pro-
posed in the Carrier's January 21, 1981 letter and notice
(file B 246-471), constitute action taken pursuant to
authorizations or approval of the Interstate Commerce
Commission in Finance Docket No. 27773, Missouri Pacific
Rajilroad Company - Merger - The Texas & Pacific Railway
Company, Etc., thus making applicable the employee
protective conditions imposed in that proceeding [New
York Dock (II)]? '

The Carrier, on the other hand, has posed the following question
for arbitration:

Whether New York Dock II employee protective conditions
imposed in Missouri Pacific Railroad Company - Merger -
The Texas & Pacific Railway company, Etc.,{(I.C.C. Finance
Docket No. 27773) are applicable to the transfer of the
train dispatching office at Fort Worth, Texas?
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'\ﬁgglicable.Provisions
' The parties to this dispute rely on language contaihed in three
separate employee protection documénts to sﬁpport their respective
positioﬁs. In terms of chronology, the first of these is the
Washington Job Protection Agreement of 1936. That Agreement
provides allowances to employees affected by a "coordination."
A "coordination" is defined to mean "joint action By two or more
'ggrriers whereby they unify, cdnsolidate, merge or pool in whole
-or in part thei;‘éeparate railroad facilities or any of the operations
or services previously performed by them through such separate
facilities." (Underscoring added.) This Agreement also expressly
providcs for coverage during "the period following the effective -
date of a coordination dur;ng which changes consequent upon
coordination are being made effective." The Agreement contains
procedural assurances and compensatoryvallowances for a five yeaf
period to affected employees. |
The June 16, 1966 Mediation Agreement affords protective
benefits for train dispatchers who are displaced and deprived of

employment as a result of certain specific tYpes of changes within

one carrier's operation, including the consolidation‘or removal
of train dispatching offices. The benefits provide for a five year
protective period; allowances earned are not recalculated to reflect
“subsequent wage increases. ‘

It is important to note that the 1966 Meaiation Agreement does‘
not apply to "any transactions subject to approval by the Interstate
Commerce Commission or to any transactions covered by the Washington

Job Protection Agreement of May 21, 1936."
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Finally, Appendix III of New York Dock (II) provides certain

protections for employees who have been displaced, dismissed, required

to relocate, deprived of benefits, and so forth, as a result of a
"transaction.” kA‘“transéction" is defined as "any action taken
pﬁréuént to authorization of this Commissionvon‘which thése provisions
have been imposed." Among the provisions imposed by Appendix III is*
a six-year protectiﬁe ?eriod, during which a dismissed or displaced
employee's allowance is adjusted to reflect subsequent general wage
increases.’

FINDINGS

Issues of Arbitrability

The Carrier has challenged the jurisdiction of the Arbitration

Committee which has been established under the auspices of the

"National Mediation Board pursuant‘to Section 11 of Appendix III

on two grounds:

First, the Carrier contends that time limits imposed by Section
11(a) of Appendix III were not complied with. That subsection
provides, in part:

In the event the railroad and its employees or their

authorized representatives cannot settle any dispute

or controversy with respect to the interpretation,

application or enforcement of any provision of this

appendix, except sections 4 and 12 of this article

I, within 20 days after the dispute arises, it may

be referred by either party to an arbitration committee.
The Carrier notes that it gave notice to the Association of its
intent to move the Texas dispatching officesvon January 21, 1981.
By letter dated April 8, 1981, the Association served notice of
its intent to arbitrate pursuant to Article I, Section 11 of
Appendix III. Thus, the Carrier contends that by its untimely

invocation of Section 11, the Association has waived its right

to arbitrate.
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This claim is predicated on reading Section 1ll's reference

to 20 days as a window within which a party mhst‘act‘to invoke

arbitration. When examined in the context of the entire document,

however, it seems clear that the 20 days was meant to provide a

~minimum period in which the parties were to attempt to reconcile

their differences, and only after the expiration of that period

could either party invoke arbitration. Obviously, there is a

period of delay in seeking arbitration that would constitute

lacheé,’but the two month attempt at settlement here was not un-

reasonable in light of the importance of the issue.

Seéond; the Carrier argues that "there is also a substantive

issue of whether Article I, Section 11, which creates an Arbitration

‘Committee, also empowers the Committee to decide whether this

controversy, applicability of Dock II, is arbitrable." In this

regard, Carrier relies on that part of Section 1l(a) which authorizes

referral to arbitration any dispute "with respect to the interpretation,

application or enforcement of any provision" (Underscoring added.)

The Carrier would remove from Section 11 coverage the guestion of

‘the Appendix's overall application to a particular event. */

Application of the term "transaction"

The Carrier contends that Appendix III is inapplicabie because

the proposed action at issue is not one authorized by the I.C.C. Order

nor

undertaken pursuant to the I.C.C, Order approving the merger.

_*/

In support of this position the Carrier cites Steelworkers v.
Warrior Navigation Co., 363 U.S. 574 (1960), for the proposition
that guestions of arbitrability are for the courts to decide, unless
the agreement states to the contrary, and Railroad Yardmaster of
America and Chesapeake and Ohio Ry. and Seaboard Coast Line RR. Co.,
(I.M. Lieberman, March 1981) for the position that Section 1l refers
to the arbitration and settlement of disputes which might arise
under the parties' agreements implementing Dock II.
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Rather, tﬁe Carrier claims, the proposed»consolidaﬁion is a direct
result of technological improvements and ecohomié conditions.

In support of this theory, the Carrier introducéd evidence
regardingvthe undeflying reasons for the move to Spring, Texas.
First, the T & P building in Fort Worth, which houses the train
dispatching office, had been a financial liability. During the
years that attempts were made to sell that building, the Carrier
was also acquiring land in the Houston suburb of Spring for a new
yard and office park. In 1978 the Fort Worth building'w‘as sold
with a two year lease-back for office space. In 1981, the office
building in Spring was completed and the Carrier was‘prepared to
consclidate its Texas offices at that location. Moreover, the
S?ring office is equipped with computerized centralized traffic
control equipment. The capabilities of this type of equipment
are superior- to those of the lever type machines currently in usé
at Fort Worth, Palestine and Hoﬁston. Although the new computer
sysﬁcm will produce economies, it would not be cost effective to
cquip all three offices with computer-assisted equipment.

The Carrier thus argues that the‘proposed consolidation is
a‘result of économic measures and technological improvements that

"merely by chance happened to occur after the merger and not the

direct resﬁlt of or in any way connected to the merger."

(Carrier Brief, p. 26). 1In this connection the Carrier states
that it would have consolidated the train dispatching offices
even in the absence of‘a merger. |

As a corollary to this argument, the Carrier asserts that it
cduld have consolidated the train dispatching functions without

I.C.C. approval and that this fact distinguishes the case at issue
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here from other situations in which A?pendix II1I benefits have been
applied. The Cérrier has eﬁphasized the fact that the éohmission
consfrued the merger of Carrier and T & P as "nothing more than
a conéolidaéion of corporate entities..."

In its Order, the I.C.C. stated:

The merger application herein does not involve
significant changes in the pattern of operation
of the MoPac system, but merely represents a
simplification of present MoPac corporate
structure. The proposed merger is nothing more
than a consolidation of the corporate identities
of the three applicant railroads, MoPac, T & P,
and C & EI. MoPac has controlled the T & P
through stock ownership for over 50 years.

Texas & Pacific Readjustment, 86 I.C.C. 808
(1924), and has controlled the C & EI through
stock ownership for over 10 years, Missouri Pac.
R. Co.- Control-Chicago & E.I.R. Co., 327 I.C.C.
279 -(1965). MoPac and T & P have been operating
as a unified entity with assimilated power and
equipment, and common departments and personnel
for about 10 years. The C & EI has been operated
on an assimilated basis with the other two rail-
roads in the same manner for about 6 years. The
operation of these three railroads on an integrated
basis means that, unlike a proceeding where cne
railroad seeks to merge with another unaffiliated
railroad, the coordination and combination of de-
partments and personnel of merging railroads will
not result in the customary significant economies
involved in the elimination of duplicate departments.
(Emphasis added), 348 I.C.C. at 419.

The Carrier has contrasted this type of merger with the
proceedings involving the Chesapeake & Ohio and the Family Line
System (Financé Docket No. 28905). There, the Carrier claims,
I.C.C. approval was required to accomplish the wide range of
operational changes proposed by the merger carriers, including
acquisition of trackage rights and abandonment rights. Thus,
decisions to displace employees as a result of the consoclidation

of yards, interchange operations, and clerical forces are actions

taken "pursuant to" Commission authorization and "transactions"”
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uﬁder Appendix III. In this situation, the Carrier claims thét.
I.C.C. authorization was necessary for the merger, but the merger
was- not neéessary td consolidate the dispatching offices. (Carriex‘
Reply Brief, p. 19). |

Despite the evidencevin the record that the consolidation
was a pre-existing plan, the Association argues tﬁat the plan's
cohsummatibn,woﬁld be "pursuant to" I.C.C. authorization if that
action was in accordénce with, éonsistent with, in conformance
with or in furtherance of the approval of the I.C.C. Phrasea»

ncgatively, the Association suggests that a particular act

by a Carrier can be viewed as a "transaction" unless that act

is not in accordance with the merger plan, not consistent
with, presumably, the order of the I.C.C. or not-in furtherance

of the objectives of the merger. (Association Reply Brief, p. 10).

'The Association argues that the action here is, indeed, consistent with,

in accordance with and in furtherance of the mérger sinée the
Carrier hopes to realize, through the planned cqnsolidation, certain
"additional economiés and efficiencies," one of the purposes expressed
in thé>merger application. Thﬁs; where an action will accomplish
an objective sought by the merger, it is an action taken "pursuant
to authorization of [the] Commission."

The foregoing construction of the term "pursuant to" does not
include as ah ingredient the concept of causation. 1Indeed, the
Association suggests that if the Commission had meant to requiﬁe direct

causation it would have phrased the definition of transaction to

include the term "caused by". Nevertheless, there is considerable

distance between the term "caused by" and the Association's formulation

of "not inconsisteht with." The former standard would limit trans-
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actiens to those acts reéuiredvby I.c.C. merger approval and it is
clear that the Commission has not imposed this standafd " In thls
regard, it is just as obvious that the term "transactlon was not
meant to be llmlted to those issues that were expressly covered in
the merger appllcatlon and Order, as the Carrier suggests. The fact,
that the I.C.C. did not specifically consider this Carrier's plan.
te\consolidate train.dispatching office cannot be viewed as dis-
positive of the issue here (Carrier Brief, p. 20). '

The Carrier's claim that Appendix III conditions apply only to

actions which require I.C.C. approval is problematic. To begin, it

is not clear from the arbitration cases cited by the Carrier that
I.C.C. approval was necessary for the specific actions taken by
carriers pursuant to Finance Docket No. 28905. ‘See, for example,

BRAC and C&O Ry. and Seaboard Coast Line R.R. (Lieberman, February

28, 198l1). That case involved, in part, the coordination of Cs0

and SCL clerical forces at Richmond, Virginia; it is not clear

whether I.C.C. approval was necessary for such coordination or

whether it could have been aécomplished through the Washington Job
Protection.Agreemeﬁt.

It is equally clear, however, that the Comm1551on has v1ewed
the 1mpos1t10n of protective benefits as requlrlng a proximate nexus
between the actual merger and the Carrier action at issue. Every
action initiated subsequent to a merger cannot be considered, ipso
facto, to be "pursuant to" the merger. There must be a causal conn-
ection. As it relates to the applicability of New York Dock II to
a merger, such nexus is implicit in the term "pursuant to." Other-

wise, terms such as "in accordance with", "subsequent to", "following"

'»and "changes consequent upon" have no meaning; they become empty
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~words rattling in a semantic vacuum. For exémple) in the Southern

Ry. - Control - Central of Georgia Ry. case, the Commission stated:

"(T) The 'effect' of subsequent internal technological
improvements by either of the (two consolidating) car-
riers, even if made possikle by improved financial
circumstances partly attrioutable to the unification of
control, is too indirect and remote to be considered

a result of the transaction; and it is not our intention
that employees affected by such internal improvements
shall be entitled to the benefit of the conditions.”
(Underscoring added). Southern Ry. - Control - Central
of Georgia Ry., 317 I.C.C. 729, 732 (1963), aff'd sub
nom. Railway Labor Executives Assn. v. United States,
226 F. Supp. 521, (E.D. Va.), vacated on other grounds,
379 U.S. 199 (1964). ’

Itbis the absence of any such causal nexus in this case that
Vdefeats the apélic&tiok of the térm transacﬁion.'

The Carrier was able to demonstrate that its plan to consolidate
the train disptaching offices was made independently 6f the
Commission’s‘mergef approval. The decision to convert to a single
‘train dispatching dffice in Spring, Texas was based on the cost of
maintaining the building in Fort Worth, the need to provide centralized

~traffic control through computers, the need to replaée outdated
equipment now in use, and the availability of Carrier prope:ty
in Spring.' As the Carrier poiﬁted out, it is only happenstance that
~the conéolidation is to occur after the merger; the decision to
consolidate was madé well before the merger.

The Associatiop’s argument, however, does not rest solely on
the definition ofbtransaction, as it is wfitten. The Associatién
also points out that "transaction" has been interpreted to include
those situations whichiwould be covered under the terﬁ "coordination"
~in the Washington Job Protection Agreement of 1936. Since the:
Carrier concedes that the proposed consolidation would have been

accomplished under the Washington Job Protection Agreement had it

T S N
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taken place prio: to the merger, the Association argues that

action would be a "coordination; énd, hence, a "tfansaction."

The Association ha$ cited two statements to support its theory

that any act that Qould be a coordination prior to merger is a
’tranéaction after a merger. First, in setting out the substance of
Appendix III of Qggg 11, ﬁhe I.c.c. stated: |

"The labor organizations also request that defini-
tion of the term ‘'transaction' in article 1, section
l1(a), be modified to encompass the same situations as
the complementary term ‘'coordination' does in WJPA.
These terms are the triggering mechanisms of article.

1, section 4 and sections 4 and 5 of WJPA, respectively.
Since article I, section 4 here is intended to in-
corporate the full protections of sections 4 and 5

of WJIPA, the term 'transaction' should be redefined

to set the notice, negotiaiton, and arbitration
provisions in motion in the same situations as

does the term 'coordination.' We also note that

the broad definitions is necessary in the types

of transactions for which approval is required

under 49 U.S.C. 11343 et seq., because the event
actually affecting the employees might occur at a

later date than the initial transaction and arbitration;
therefore, we will modify the term 'transaction' so ‘
that it will apply to any action taken pursuant to a
Commission authorization upon which these conditions
are 1mposed.

New York Dock Rallwax - Control - Brooklyn Eastern
Dist., 360 I.C.C. 60, 70 (13979)

Later, in upholding the legality of the Appendix II conditions, the
Second Circuit expressed the foliowing opinion as to the terms used
- by the I.C.C.:

[8] The definitional provisions contained in the

"New York Dock conditions" remain to be discussed.
Petitioners' objections to the ICC's definition of the
term “"transaction" are without merit. Although this
definition has no precise ancestor in either the " ew
Orleans conditions" (as clarified in Southern Control II)
of in the Appendix C-1 conditions, it is clear from the
definition itself, as well as from the ICC's expressed
intention in formulating this definition itself, as well
as from the ICC's expressed intention in formulating this
definition, that the goal which the ICC had in mind was
to encompdss in its definition of "transaction" the

same situations that were within the parallel term
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"coordination" employed in the admitted blueprint for
all current employee protective packages, the WJPA. We
do not believe that this goal is beyond the statutory
authority conferred on the ICC in formulating employee
protective conditions pursuant to 49 U.S.C. § 11347.
Nor co we believe that the ICC's attempt the achieve
this goal strays so far from the mark that the term
"trarsaction" needs redefinition by us. :

New York Dock Ry. v. U.S., 609 F.2d 83, 94 (1979).

On the surface it appears as though both the Commission and
the Second Circuit have concluded that the terms transaction and

coordination are ihterchangeable. A closer analysis of the state-

’kmcnts reveals, however, that neither forum dealt with the situation
encountered here: the lack of a causal nexus between the ﬁerger

and the,Carrier's aétion.-
| The I.C.C. comments in the New York Dock II case were made in
response to the Orgénizations"con¢ern that the prior definition
would not extend protection to actions taken by a Carrier at a later
date; The Organizations sought a redefinition that would cover not
only the‘initial transaction but "future related actions made
pursuant to [I.C.C.i approval." 360 I.C.C. at 65. Thé I.c.cC.
responded to that objectién by expressly covering situations‘where
"the cvent actually"affecting the employees‘might occur at a later
date than the initial transactioh yet still be pursuént'to our
épproval... 360 I{C.C. at 70. Both the objection and response

deal with the timindrof a "transaction" and it is in thié context
that the>Commission:equated "coordination" and "transaction."
HoWeve;, neither the objection nor the response suéports the proposition
thaf a causal nexus @s unnecessary in a transaction. The Sepond
Circuit's opinidn does not elaborate on the Commission's earlier
analysis and, in light of the Court's éxpress refusal to redefine the

term, it must be assumed that the Commission's earlier statements are
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to be considered aqthoritative; Having examined those statements,
it cannot be said that the Cémmission's reference to thevterm .
"coordination" was intended to defeat the necessity for a causal
nexus. ' .

In the sum, the: hssocxat;on has not shown that the proposed
vconsolldat1on of traln dlspatchlng offices is a "transact;on
within the meaning of Appendix III, nor has the Assoc1ataon over-
come the Carrier's affirmative presentation that the proposed action .

is not one thatwas made pursuant to the merger of the Texas &

pacific and Missouri Pacific.

Based on the'fo:egoing, the Committee renders the following:

AWARD

The employee protective conditions of New York Dock-II imposed
in I.C.C. Finance Docket No. 27773 are not applicable to the proposed
consolidation of thz train dispatching functions now. being performed

at Fort Worth, Palestine, and Houston, Texas.

ﬁfu /,/ z@é U d S

NEUTRAL MEMBE

(o SN A2
Carrier Me%r o | Organ:lzz’/at 022:’?;'_
'-”"—ﬂ__,._ii~——f—“

Date:r July 31, 1981

‘While the Award was rendered on July 31, 1981, meeting the requirements
of Section 11 of New York Dock II, the Arbitrator ruled that the Award would not
became effective until an Executive Session, if desired, were held. An Executive
Session, at the reguest of the Union, was held on November 3, 1981. ‘The Arbitrator
ruled that the Award would stand as rendered. As g result of the tive Session

the Organization's Dissent is attached.
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" DISSENTING OPINION

The Opinion and Award of the Neutral Member is based on

" his view that there was no "causal nexus" between the merger of

the Missouri Pacific Railroad Company ("MoPac") and the Texas

and Pacific Railroad Company ("T&P"), as approved by the Interstate

Commerce Commission ("ICC"), and the transaction at issue here;

namely, the consolidation of the T&P train dispatching functions

at Fort Worth, Texas with those of the MoPac offices at Palestine
and Houéton, Texas, and the movement of those functibns to a new
facility in Spriné, Texas. The Neutral Member mistakenly relies
on immaterial facts;ignbres other relevant and critical. facts,

and misapplies the principles set forth in New York Dock Railway—

Control-—Brooklyn“Eastgrn Dist., 360 I.C.C. 60 (1979), affirmed,

609 F.2d 83 (2nd Cir. 1979).
The Award does not adopt the carrier's main assertion
that it could have effectuated this consolidation of separate T&P

and MoPac train dispatching facilities in the absence of the ICC's

‘order approving the merger of the two railroads. It is well

settled that rail carriers are not free to combine separate oper-
ations and facilities without ICC approval, even if the carriers

have a'parent—subéidiary relationship. 49 U.S.C. Section 5(2),

recodified as, 49 U.S.C. §11343(a). See, New York Central

Securities Corp. v. U.S., 287 U.S. 12 (1932); United States v.

Lowden, 308 U.S. 229 (1939). Thus, the Award's heavy reliance
on‘MoPac's undocunented 'intention' to consolidate these facilities

prior to the merger is immaterial. Clearly, the consolidation



T

L J ) il

LA T N—— s

could not have taken place — and did not take place — until after

the ICC's decision authorizing the merger.

Indeed, a critically important fact which is glossed over
in the Award is the existence of the Association's separate
schedule agreements governing the T&P train dispatchers and the

MoPac train dispatchers. These separate agreements reserve the

train‘dispatching‘duties to the T&P and MoPac dispatchers under
their respective eeniority districts. The only way the carrier
could effectively disregard these/agreements and»implement the

consclidation is through the ICC's mergeryapprovalr—— and even

then it could only be accomplished through the coilective

bargaining process. New York Dock II, Appendix III, Art. I, Sec. 2.

Simply stated, other than the merger action, therekis no other
vehicle which permits consolidation of facilities operated by
different railroads and governed by separate schedule agreements.
The cause and effect relatlonshlp in these c1rcumstances could hardly
be more clear. | »

' Moreover, the Neuttal Member mistakenly agreed with the
carrier's'contentien that its conselidation action was based solely
on financial and technologlcal reasons unrelated to the merger. |

In llght of this argument the consolidation _occurring after the

. merger was viewed merely as a "happenstance."

Consolidations like the one in guestion here are almost

always motivated by a desire to increase operational efficiency,

reduce costs and enhance profitability. To allow a carrier to

escape his employee protective obligations by pointing to these
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often-stated reasons‘would, in effect, ellmlnate such protectlons.
Unfortunately, that is precisely the result reached in the instant
case. 7

. The deficiencies in the Award are best illustrated by the

erroneous reliance on the Southern Ry.—Control—Central of

Georgia Ry. case — the only authority cited in the decisional
poitibn of the Award. Thé Neutral Member, in apparently‘adopting
the argument in the carrier's submission, guoted at length the ‘
initial ICC dec151on whlch noted that the effectuatloq of
technological improvements by the consolidated carriers. there

was "...too indirect and remote to be considered a reSult 6f the
transaction...”, and therefore the labor-protective conditions

did not apply. SQuthern Ry.—Control-—Central of Georgla Ry.,

317 1.c.c. 729, 732 (1963), aff'd. sub nom, Railway Labor

Executives' Assn. v. United States, 226 F.Supp. 521, (E.D.Va.),

g&gg%ggggm other grounds, 379 U. S.,199 (1964) .2/

fi remand from the Supreme Court, however, the ICC
modified its orlglnal decision by expanding the labor protective
conditions to cover those situations which the carriers felt were

outside the protections described by the ICC in the above?quoted

language. Southern Railway Co.-—Control—cCentral of Georgia Ry. Co.,

1/ In the first sentence of the quoted paragraph, the ICC

stated that "[i]lt is plain under the conditions that an employee
would be entitled to benefits if adversely ‘affected by a coordination
of the operations of the applicant and the Central or by the shifting
of functions from one to the other." 317 I.C.C. at 732. Although
this sentence was omitted from the guotation in the Award, it ob-
v1ously applies to the coordination or shifting of train dispatching
functions from the T&P to the MoPac. Of course, the protective
conditions have been considerably expanded under New York Dock II.
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331 I.C.C. 151 (1967). Regrettably, by incorporating the carrier's

contentions into his Award, the Neutral Member failed to consider

"~ the ICC's ruling‘on remand — a ruling which substantially alters

the initial decision of the ICC, and which actually'supports
the Association's position in the instant case.

Finélly, the Award is plainly inconsistent with the language

and intent of the New York Dock protective conditions. The post-
merger consolidation of train dispatcher facilities involves the

"consolidation of employee rosters” which is expressly’coye:ed

by the ICC's decision in New York Dock II. 360 I.C.C. at 70, 75.%/
Furthermofe, both the ICC and»the Second Circuit~é§urt of

Appeals found thét fhe broad term "transaction" embodiéd‘thebsame

actions covered 5y the term "coordination"\undervthe Washington

Job Protection Agreement (WJPA). GOS;F;ZG at 95.3/ As the Award

itself points out, the Carrier conceded that the consolidation of

the MoPac and T&P train dispatching faéilities would be a "coordin-

ation" under the WJPA if it had not been for the merger. On the

.basis of this concession alone, the consolidation should have been

found to be a "transaction" as defined in New York Dock II.

For the foregoing reasons, I vigorously dissent.

Dar L (s

.Dan E. Collins
Organization Member

Z/Unfortunately, the quotation of the New York Dock IT decision in the

Award (p.13) mistakenly omits this important reference to the
consolidation of employee rosters. ' :

Z/_other Arbitrators have correctly determined that the term "trans-
action™ should be broadly applied to encompass those actions that
constitute a "coordination" under the WIPA. Denver & Rio Grande
Western R. Co., and Railway Labor Executives' Ass'n., January 9, 1981
(Neil P, Spiers); New York Dock Ry. Co. & Brooklyn Eastern District
Terminal and Brothernhood of Loccocmotive Engineers,. December 15, 1980
{Francis X. Quinn). :
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ARBITRATION PURSUANT TO SECTION" 11 (&)
CF NEW YORK DOCK CONDITIONS
(I.C.C. FINANCE DOCKET NO. 29486)

PARTIES:

~ CONSOLIDATED RAIL CORPORATIO
: (CONRAIL) ,

and

INTERNATIONAL BROTHERHOOD OF ELECTRICAL WORKERS, AFL-CIO
SYSTEM COUNCIL NO. 7

STATEMENT OF DISPUTE:

1. That'under‘the current Agreement, as amended, particularly by
Interstate Commerce Commiésion Finance Docket 29486, effective
May 27, 1981, the Consolidated Rail Corporation fails to gtani
the New York Dock Labor Protective Conditions as prescribed.
therein, to certain enumerated employées, who have been ad-
versely affected with resgect to their compensation and condi-
tions of employ@ent as a result of the transaction coveredrin the

aforesaid Finance Docket 29486.

2. . That accordingly, the Consolidated'Rail Corporation be ordered to
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grant New York:Dock Labor Protective entitlements as provided by
the Interstate Commerce Commission Finance Docket No. 29486 to
the Claimants for the entire pay period they are adversely
affected with respect to compensation or conditions of employ-
ment, from the first day of the aforementioned period and as

long thereafter as they are due such protective conditions.

BACKGROUND : B

On November 29, l9é4, the National Mediation Board nominated the
undersigned Neutral t¢ sit with the Consolidated Rail Corporation and the
International Brdtherhood'of Electrical Workers, pursuant to Section 11l (a)
of the New York Dock ¢onditions, to resolve a dispute involving I.C.C.
Finance Docket No.’29486, Delaware and Hudson Railway Company - Purchase

Portion - Consolidated Rail Corp.

The Board met in Philadelphia, Pennsylvania on March 6; 1985, and a
subsequent executive meeting of the Board was held on April 15, 1985.
The Consoiidated Rail Corporation fhereafter “CONRAIL") was represented
by Robert O'Neil and Janet Goodheart, and the International Brotherhood
of Electrical WOrkers; System Council No. 7, (hereafter "IBEW") was

represented by Spartaco Mazzﬁlli and Edward J. Lachowicz.

STATEMENT OF FACTS:

On September 22, 1980, the Delaware and Hudson Railway Company (here-

after D&H), filed an épplicatidn for authority to acquire and operate the
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Conrail line (Scrantoﬁ~Binghamton) and reiterated a request for
tempofary authority to operate the line during the pending of the
Commission's deliberations. The D&H and Conrail had been in negotia-
tions for approximateiy two (2) years and the parties entered into an
Agreement of Sale datéd September 8, 1980. 1In a letter to the Inter-
state Commerce Commission also dated September 8, 1980, the D&H made
application for temporary emergency opefations of the Conrail Line. 1In
~the D&H temporary emefgency application that C#rrier stated that its
lire was in urgént nééd of Substantiai Féhabilitation and for reasons
of financial need as well as efficiené}‘of operatiogs, immediate opera-
tlon over Conrail's Scranton-Blnghamton Line is both preferred and re-
,qulred by the public interest. The D&H further stated:
"DsH and Conrail have agreed that, if any employees

of either party are affected by the grant of authority

here requested, each party will bear the cost of pro-

tecting its own employees in accordance with conditions

customarily imposed by the commission in transactions of

this kind."

Conrail asserted that in fact it had ceased operating the Line in

1978.

On September 26, 1980, the I.C.C. by Service COrder No. 1486 granted
- D&H authority tb operate over the Conrail Liné described in the '
>September 18, 1980 Sales Agreement from 12:01 A.M., September 27; 1980,
the effective date of the Order, until its expiration date of 11:59 P.M.,

January 31, 1981.
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On October 7; 1980, Conrail notified employee groups of the
D & H Sales Agreement. Service Order No. 1486 expired January 31,
1981, but on Januar§ 27, 1981, ICC Finance Docket No. 29486 permitted
continued operationiof fhe Line by D & H from February 1, 1981 and
imposed the emplEYeé protective>pro;;sions commonly refétred to as
the New York Dock Conditions (NYDC) until a final decision was ren-
dered. Fipally on May 27, 1981, the ICC approved the D & H purchase
of the Line with‘théVimposition of the employee protective conditions
(discussed in New Yérk Dock Ry - Control - Brooklyn Eastern District

360 ICC 60 (1979.)

In the meantime, IBEW claimed that on September 27, 1980, Conrail
abolished three (3) Cémmuqications Maintainers Positions, Communication
Construction Foreman, and several other positionsvwhich adver#ely
affected se#enteen (17) employees, ((Eighteen (18) pbsitions were in-

volved, but one employee held two (2) of them).
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On Febrﬁary 25, 1983, which was approximately twenty-nine (29)
months after D& H began operation of the Line, IBEW initiated a formal
claim’ for . the affected employees for the protective entltlements of
NYDC.' The basis of their claims 1s alleged to be adverse effects on
their compensation aﬁd conditions of employment as a result of the trans-

action covered in Finance Docket No. 29486 of May 27, 1981.

On April 18, 1983, Conrail denied the claim on the basis that the

Claimants:

"...were not performing any service on or in connection
- with the Binghamton to Scranton Line and were not affected
- by D&H's acquisition of the operation of such line... The
closing of the Scranton Engine House in March of 1981 was a
continuing part of Conrail's overall plans of consolidation
and centralization of forces key locations™ .

In addition, Conrail aseerted that only six (6) Claimants were head-
quartered in Scrantod and that the Six (6) of them transferred elsewhere.
In summary, Conrail asserted that none of the Claimeﬁte was"affected by
D&H's operation, maintenance and control of the Line effective Septem-
ber 27, 198Q or the authorlzatlon contained in I. c.cC. Flnance Docket

No. 29486 or the subsequent sale of the Line."

The carrier also asserted that the claim should be dismissed because

of laches and lack of;epecificity.
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DISCUSSION: »
1. * PROCEDURAL ISSUE:

The Carrier argued preliminarily that the claim should be
dismissed because the Organization's February 25, 1983 letter failed

to meet the criteria required'under 11 (e) of NYDC. That section reads:

"In the event of any dispute ‘as to whether or not
a particular employee was affected by a transaction, it shall be
his obligation to identify the transaction and specify the per-
tinent facts of that transaction relied upon. It shall then be
, the railroad's burden to prove that factors other than a trans-
"action affected the employee "

The. Carrler asserted that 1n v1olatlon of the fore901ng, the
claim was presented by the Organization and not by the "particular
employee“ alleged to have been affected, the transaction was not identi-v
fied, the facts of the transactlon were not speclfled the date of the
adverse effect was not 1ndlcated and in any event, that the Organization
was guilty of laches. The last point was based on the fact thaﬁ the claim
was filed on February125, 1983 and relates to a transaction covered in
Finance Docket No. 29486, dated May 21, 1981, a-spah of some twenty-one
(21) months. In .addition, D&H first started its operation on the Line
in September, 1980, well over two (2) years earlier. Finally, the
Carrier maintained that some of the named employees are Claimants whom
the Organization cannot represent, viz. one is a general foreman, and

another is a member of the Signalman craft.

Thevcontention of the Carries is not without merit. However,
the protective conditions concept in Railway Law is particularly attuned
to the rights of employees. In the absence of very compelling facts,
the panel would~mot be inclined to find a fatal defect in the Organiza-

tion's claim letter. ..Obviously, at some.point in time, a period of delay.
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‘would coﬁstitute laches. Here, the organization and carrier have a
running aispute concerning the organization's allegation that the carrier
failed to give notice to the’employees of the transaction or any changes
it contemplated in cohnection with such transaction. The Carrier countered
by reference to its Oc;ober 7, 1980 notice to the organization of the im-
pending éalerof the Line and of thé content ana provisions of\I.C.C.'SerVice
Order 1486. This was:further discussed on October 8, 1980, and the Carrier
maintained that no fufther ﬁotice was required.

The organfkaﬁion's February 75, 1983 letter refers to the sale
by the Carrier to D&H, it identifies’ﬁhe individual employees by name, and
seeks the NYDC "for tﬁe entire period (the employees) are ad?ersely af-
féctéd“. The Carrier's letter of April 18, 1983 constitutes»a formal’
answer to the claim and covers the history of Conrail's reduction of
service frqm'thev1978‘closing of the Scranton Yard to discontihuance‘of
virtually all service and eventually leading to the DsH operatioﬂ of the
Line effective‘Decembér'27, 1980. This suggests that the Carrier was
sufficiently informed}of the specifics and was prepared to meet the claim.
There was also a subsﬁantial amountAof arbitral law indicating that

;standard time limit provisions are not applicable .to disputes arising

under employee protective agreements.

The Board is satisfied that the February 25} 1983 -letter con-
stitutes a proper andiéufficientvclaim for benefits under NYDC, and no
, fault-can be assessed:against the organization for faiiing to meet
its burden in that reéard. It rightfully could stand in for its members
in the presentation of the claim. (The issue regarding its authority to
present élaims fbr certaip non-bargaining unit employees becomes moot

in view of the Board's Award on the merits).
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2. ' SUBSTANTIVE ISSUE:

The principlé involved herg is to protect the interests of
‘employees Qf-railroadicarriérs who are dismissed, displaéed, or édversgly
affected by a transacﬁion, all of which is defined in FPinance Docket
No.728250. The NYDC éonstitute an obligation of fair treatment:for
such employees, but iﬁ is not an ironclad or automaticiright. The

Carrier correctly characterizes the process in stating:

/ "...the approval of the acquisition of the Binghamton-
Scranton Line by D&H in Finance Docket 29486 by itself does not
grant blanket or-unconditional protection to the Claimants. There
.must have been some other Carrier action directly related to the
transaction, which action had a causal or proximate nexus to the
sale of the line and which adversely affected the Claimants with
respect to their compensation or employment. Absent a causal
nexus, there was no 'transaction' which activated the protective
conditions of NYDC". (Carrier Brief, pp. 6-7).

In United Transportation Union and'Sah'Diego and Arizona

_: Eastern Railway Transportation'Company, Chairman and@ Neutral Member

Gil Vernon, clearly defined the meaning of cause and effect:

"...the language of the conditions clearly sets forth
that, to be considered protected, an employee must be adversely
affected as a'result' of a transaction. Thus, it is clearly
implied that factors other than a transaction which may adversely
affect an employee do not turn on the protective provisions. Only
adverse effect as a 'result' of a transaction qualifies an employee
for protective benefits and no benefits flow from adverse impact
due:to other causes. Certainly, the Neutral cannot ignore that
the use of the word 'result' requires a causal relationship between

~ the transaction and the adverse impact..."™ (P. 5; July 20, 1984).

Also, Arbitrator Nicholas Zumas,stated in Missouri Pacific

Railroad Company and American Train Dispatchers Association:

"...the Commission has viewed the imposition of protec-
tive benefits as requiring a proximate nexus between the actual
merger and the Carrier action at issue...there must be a causal
connection..." (p. 1l; July 21, 1981). ,

In the Missouri Pacific Railroad Company case, the Carrier
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action was consolidation of train dispatching officers. That consolidé-
tion occﬁrred after the merger. Nevertheless, the Board concluded that

"the decision to consolidate was made well before the merger." (P. 12)

And in New York Dock Railway and Bfotherhood of Railway, Airline

and Steamship Clerks, Arbitrator Zumas, also stated:

"In order for the protective benefits to apply, however,
the dlsplacement or dismissal must be caused by the transaction
.authorized by the I.C.C. The question here is whether the action
taken by the Carrier in April, 1981 was the result of the 1980
coordination or whether the eliminatlion of the positions in gues-
tion was the result of some other force or factor..." (P. 4; SBA
No. 915, April 22, 1983) h

Arbltratcr, Jacob Seldenberg, in AMTRAK (1979) summarlzed the
issue when he said:

"We find that the prevailing and almost unanimous weight
of arbitral authority is that mere loss or reduction in earnings
per se does not render or place an employee in the status of a

Tdisplaced employee'. Neither the Congress of the United States
nor the Secretary of Labor or the contracting parties to protec-
tive benefits agreements, intended to afford absolute and complete
financial protection to any railroad employee who might be in
some way tangentially adversely affected by a merger, coordination,

or as in the instance (sic) case by a statutorially authorized dis-
continuance of railroad passenger service."

The bottom line issue, therefore, in this case is whether the

Carrier's sale of its ﬁinghamton Line to D&H adversely affected Claimants.

The facts are‘not complicated. In January, 1978, Conrail re-
duced service on its ﬁinghamton-Scranton Lihe to a local freight opera-
tion and the Scranton &ard was closed. Later, but for occasional.on—
demand service, virtually all service was discontinued on the Line.

The écranton Diesel Shop remained open. It had no local work to do but

handled only overflow work from Conrail's Altoona & Enola Locomotive

Repair Facilities.
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" Early in 1981, the Carrier undertook to reduce its forces

because of economic conditions. On March 10, 1981, the Scranton Diesel .

Shop was ciosed and e#ght (8) positions (including a foreman and a
labofer) were'abélisheh. Five (5) of the employees obtained positions
in Bethlehem, Two (2) in Pittston, and One (1) was transferred to Enola.
Those jobs were part df Two Hundred Eighty-Five (285) positions in Loco-

motive Shops throughout the Carrier's system that were abolished. Prior

- to the March 10; 1981 ¢1osing, Conrail had met with the’Geheral‘Chairman

of eight (8) Organ{gaﬁionsvincluding ;Bgﬁ and confirmed the following
day by letter that the force reductions were ﬁo take plaée. (Nofe is
made that none of the other seven (7) Organizations'had instituted a
claim under NYDC untiI‘FebruaryVZl, 1985, when one (1) 1océl Chairman
for one (l).unioh filéd a claim for two (2) employeés'including himself.

Conrail referred to it as "a much belated claim"™ and suggests that that

JOrganization-is simply riding the coat-tails of IBEW here. )

-

There is substantial authority holding that a reduction in

‘business volume is a legitimate defense under NYDC. Thus, Arbitrator

Gil Vernon, in United*Transportation Union and San Diego & Arizona

Eastern Railway Transportation Company, previously referred to, stated:

"It is noted that other arbitrators have held the reduc-
tion in business volume is a legitimate defense under New York Dock
Conditions..." (Cltlng Cases: P. 6).

Arbitrator Vernon, goes on to say in that matter "the Neutral
finds that the decline in business defense is not only available but

a plausible explanation." (P. 7).
Likewise in "The Labor Lawyer", Volume 1, No. l,»wiﬁter 1985,
published by the American Bar Association, Section of Labor and Employ-

ment Law, the Committee report in this general area states:
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"Several labor protection arbitration awards warrant
discussion. - In Chesapeake & Ohio v. RYA (April 30, 1983), the
Board held that the union failed to prove that furloughs were
in anticipation of an abandonment, rather than a business de-
cline. 1In New York Dock Railway Co. v. BRAC (April 22, 1983),
the Roard accepted the carrier's explanation that business
decline was the cause of furloughs." (P.178)

In an earlier volume of "The Labor Lawyer", Volume 1, No. 4,

Fall, 1985,‘the-Committee report relating to this general area stated:

: "In Railway Labor Executives'Association v. I. C C., 735
‘F.2d 691 (24 Cir. 1984), the Second Circuit upheld a Commission
order denying employee protectlve .benefits to employees affected
by the entire Line abandonment in the New York Dock Railway/
Brooklyn Eastern District Terminal case. The Court expressed
misgivings with the Commission's decision, but deferred to the
ICC's general policy not to impose protective conditions in connec-
tion with entire line abandonments." (P. 973).

' The organization offered for review and consideration the
opinion and award of Neutral Member, H. Stephan Gordon, in Delaware

and Hudson Railway Company and Brotherhood Railway Carmen of the

United states ‘and Canada (March 1, l%iigé The case provides an~excel—
lent reference, although the carrier/sought to exclude consideration

of it on the basis that ;t was not introduced during the handling of

the dispute on the préperty. The Carrier argued that any evidence or
contentions not introduced during the hanaling of the disputeaon the
pfoperty are not admissible, if it is first presented when the dispute
has progressed to the National Raiiroad Adjustment Board (or other
equivalent tribunal). Specifically, it sought to bar from consideration

the offer of the interim and final awards in the case, even though it

concerns acquisition of Conrail's Binghamton Line by D&H.

In suppbrt of its position, the Carrier cited numerous precedents

relative to late introduction of evidence. While the principleées enunci-

- 10 -
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étea in those cases may be aCcurate, they are not applicéble‘here. 
The awards offered forgcbnsideration by the organizatioh do no£ con-
sEituté evidence. Casé citations are not akin to the introduction of
new facﬁs.r'Furthermoré, the contentidns'or arguménts arising therefrom
are not new. They present no surprises and are submitted to buttressk
or reinforce previousl& stated positions. As such, the Board ihad the

right to evaluate same.

! The D&H and'BRC case concerns the same transaction and pro-
tective benefit isSies as in the instant case. In the DsH and BRC
case, the Carrier:
. "...attributed its personnel changes to such factors
as the Russian grain embargo, the age and deterioration of its
equipment, the loss of certain accounts...reduction of the num-
ber of trains, it failed...to introduce any evidence which would
have connected these alleged economic factors at least in point
of time to the operational and personnel changes...it consistently
failed to respond to questions how its allegations related to the
situation...on or about the time the changes were actually insti-
tuted." (PP.3-4). C
On the other hand, the organization in that case offered
evidence which demonstrated that "the classification and switching
operations previously accomplished at Oneonta were no longer performed
there, since the acquisition of the Binghamton facility rendered such
an operation obsolete."” (P.4) The Board found that the operational
and personnel changes instituted by D&H at its Oneonta and Green Ridge
facilities were due to the acquisition and operation of the Conrail Line,

and that such acquisitioh and operation had an adverse impact on the

employees. ‘The Board specificaily found that:

"...the elimination of the switching and classification
operations at Oneonta would have not been feasible without the
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utilization of the Binghamton Line. Similarly, the transfer
from Green Ridge could not have been accomplished without the
acquisition of the Taylor Yard...the operational and personnel
changes in issue completely coincided in time with the acquisi-
tion of the Conrail Line and, indeed, were anticipated both in
the purchase agreement and the company's representations to the
Interstate Commerce Commission...the conclusion is inescapable
that these changes were occasioned by D&H's acquisition of the
Conrail Line." (PP 5-6). ' .

What is of'significance is that the argument raising the
defense against imposition of NYDC was raised late in the dispute and

thé Board presumably Questioned the bona fides of such an argument

L s = -
- -

when it said:

"With respect to the contention that the personnel
changes at Oneonta and Green Ridge were solely occasioned by ad-
verse economic conditions and were unrelated to the acquisition
of the Conrail Line, it must also be noted that throughout the
rather lengthy negotiations between D&H and the Organization,
this contention was' never made and the issue was raised for the
first time at the hearing."” (P. 18) (Emphasis Added).

All of the foregoiﬁg leads the panel to conclude that the
Cérrier here sustained‘itsiburden of proving that factors other than
the transaction affected these employees. Conrail's discontinuance
6f its Binghamton-Scranton Line, the closing cffthé.Scranton Yard, and
the later closing of the Scranton Diesel Shop were truly part of a
}force reduction throughout its entire system - they were not dﬁe to the

.D&H acquisition.

Portents of this conclusion may’well be suggested in Service
Order 1486 dated in September, 1980. That Order did not include language
referring to NYDC, and the Carrier's argument is well taken that this
may have been so*becauée the Carrier had closed the line, and there were

no employees to protect. The Board is of the opinion that had there been

- 12 -
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no take over by Ds&H, Conrail still would have effected a reduction in

force. The Carrier properly argues:

"It is well established that a carrier action taken.
even within a short time of the transaction for which protection
is granted, does not activate the protective provisions of the
NYDC, unless the carrier action was the direct result of the
transaction...the action complained of was taken for .reasons
other than the sale of the Blnghamton—Scranton Line to the D&H..."
_{Carrier Brief, Ppll 13).

i
Lo

resulting from its saie of the Line which adversely impacted on the

The final succinct conclusion is that Conrail made no changes

Claiﬁants. That is not to say that Claimants are in the same position
nowbas they once were;',However, those changes cannot iegally under

the circumstances be ettributed to the transaction in this case.
Accordingly, the Claimaﬁts are not entitled to the benefits of‘the pro-

tective provisions developed in NYDC.

The employment conditions of the listed employees of the
,Consolidated Rail Corporation were not adversely affected by D&H's

acquisition of the Conrail Line. The claims are denied.

R. O'NEILL, K

MAZZULLI,

Date: December /é, 1985 zation Member,

- 13 -
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Before ARBITRATION COMMITTEE appointed pursuant to
Article I, Section 11 of Appendix III, I.C.C. Finance
Docket No. 28250 :

In the Matter of

UNITED TRANSPORTATION UNION (T) OPINION

and AN D

CONSOLIDATED RAIL CORPQRATION AWARD

Deccket No. CRT-906

SUBMITTED ISSUES

1. Is trackman James Poltrack entitled to the benefits
described in the "New York Dock Conditions" as re-
quested on August 16, 1982 due to the abolishment
of his position on August 11, 19827

2. Is trackman Thomas A. Grant entitled to the benefits
described in the "New York Dock Conditions" as re-
quested ‘on August 17, 1982, due to the abolishment
of his position on August 13, 19827

3. Is trackman Wayne Ust entitled to the benefits"
described in the "New York Dock Conditions" as re-
‘quested on December 10, 1982, due to the abolishment
of his position on December 10, 19827

4. 1Is trackman T. M. Roberts entitled to the benefits -
described in the "New York Dock Conditions" as re-
quested on December 10, 1982, due to the abolish-
ment of his position on December 10, 19827

BACKGROUND FACTS

- On Januafy 11, 1980, the U. S. ‘Interstate Comwerce Com—~
mission issued as Finance Docket 29805 a Notice of Exemption
from the requirements of 49 U.sS.cC. 11343—11347 to the pro-
posed merger of Consolidated Rail Corporation (GuNRAIL) with

the Raritan hiver Railroad Company (Raritan), the latter
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wholly owned'by Conrail at the time. ‘This gfant.was made
"subject to the conditions impdsed for the protection of
employees imposed in New;York Dock Ry-Control-Brooklyn
Eastern Dist., 360 I.C.C. 60 (1979), affirmed by slip
opinion of U. S. Court of Appeals for 2nd Circuit, Novem-
per 7,1975.% The latter document provides certain pay-

. ments to individuals caused to be displaced or dismissed
because of merger. It bears the designation of Finaﬁce
Docket No.‘28250 and will be referred to herein as New
York Dock Conditions or NYDC. Provisions of this document
which are haterial and pertinent to the instanf contro-
versy, are the following:

1. Definitions.-(a) "Transaction" means any action taken
pursuant to authorizations of this Commission on which
these provisions have been imposed.

{b) "Displaced employee" means an employee of the railroad
who, as a result of a transaction is placed in a worse
position with respect to his compensation and rules
governlng his working condltlons.

(o) “Dlsmlssed employee" means an employee of the railroad
who, as a result of a transaction is deprived of em-
ployment with the railrcad because of the abolition of
his position or the loss thereof as the result of the
exercise of seniority rights by an employee whose po-
sition is abolished as a result of a transaction.

* . * * -

3. Nothing in this Appendix shall be construed as depriving
any employee of any rights or benefits or eliminating
any obligations which such employee may have under any
existing job security or other protective conditions
or arrangements; provided, that. if an employee other-
wise is eligible for protection under both this Appendix
and some other job security or other protective con-
ditions or arrangements, he shall elect between the
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benefits under this Appendix and similar benefits under’
such other arrangement and, for so long as he continues
to receive such benefits under the provisions which he
so elects, he shall not be entitled to the same type of
benefit under the provisions which he does not so elect:
provided further, that the benefits under this Appendix,
ar any other arrangement, shall be construed to include
theconditions, responsibilities and obligations accom-
panying such benefits; and,. provided further, that after
expiration of the period for which such.employee is en-
titled to protection under the arrangement which he so
elects, he may then be entitled to protection under the
other arrangement for the remainder, if any, of this
protective period under that arrangement

* * *

11. Arbitration of disputes

* * *

(e) In the event of any dispute as to whether or not a par-

" ticular employee was affected by a transaction, it shall
be his obligation to identify the transaction and specify
the pertinent facts of that transaction relied upon. It
shall then be the railroad's burden to prove that factors
other than a transaction affected the employee. .

The merger of Raritan with Conrail was effectuated on

April 24, '1980. !

‘ CIRCUMSTANCES
It is undisputed that the foﬁr above named claimants
were hired by the Raritan‘River Railroad on various dates
in 1970 to work as traékmen (ﬁork consisting primarily of
maintenance and repair of tracks and their component and
connective appurtenances and equipment) and held such po-
sitions at the time of the Raritan-Conrail merger on April

24, 1980.
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The position of Claimant Poltrack was abclished.on
August 11, i982. He appiied for NYDC benefits on‘August
16, 1982. |

The position of Claimant Geant was abolished on Au-
gust 13, 1982. He applied for NYDC benefits'on August 17,
1982. | ‘

The position of Claiﬁant Ust was abolished on Decem-

" ber 10, 1982. He applied for NYDC‘benefits on Decemﬁer‘loL
1982. o |

The position of'Claimanﬁ Roberts was abolished onh Decem-
ber 10, 1982. He applied for NYDC benefits on Décember 10,
1982. |

Carrier denied Claimants' applications.

POSITIONS QF THE PARTIES

Carrier takes the position that these lossés of ijs
were not the direct result of the Raritan-Conrail merger
and that the claims‘must be rejected because claimants |
have not mef the burden of pfoof put on them by Articlé 1,
Section 11 (e) of NYDC to show that they were adversely af-
fected by a "transaction" as defiﬁea in Article 1 (a) of
that document, i.e. "“to identify the trénsaction and
specify the pertinent facts of that transaction relied
upon" (Article i, Section 11 (e).

In support of ‘its argument, Carrier cites the award of

an Arbitration Committee chaired by Refereé Robert O'Brien
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in a controversy under NYDC iﬁvolving the'Interhational
Organizatipnbof Masters, Mates and Pilots, and the Chesa-
peake and bhio Railway Company (12/29/83). This decision
étates, in part: '

"it must be shown that there existed a causal.nexus
between a ‘transaction' and the adverse impact experienced
by employéés claiming the protective benefits established
by the New¥York Dock conditions. Absent such causal nexus,
said emploYees are not entitled to the benefits provided
by the New York Dock conditions despite the fact that they
may have sufféred some loss of earnings, or tha£ their‘po-
sitions were abolished, sﬁbsequent to the ICC authorized
‘transactidn.'" v

In Carrier's view, in this case, it is clear from the
record that the claimants have failed to prove - or even
allege - that they were adversely affected, with respect to
their employment as the result of the‘“tranéaction" which
is the subject of NYDC. It is pointed out by Carrier
that in its' on-the-property respdnSes to claimants, Carrier
stated that the loss of the féspective jobs "cannot be
deemed as a result of a transaction but merely dﬁe to a nor-
mal reduction in force as the result of the completionbof’
programmed work on the former Raritan River prcperty“.vNo
denial of these statements or support of suchvdenials were

ever put forward by claimants or their Organization.
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Carriér points oﬁt that the ébdlishments in gusstion
took place in August:and December 1982, approximately 2%
years‘aftér the mérger aﬁd asserts»that at that time there
had been ﬁo integration or coordination of maintenance-of-
way work on the Raritan line with Conrail maintenance-of-
way work. ' It maintains that had the Raritan not been
merged with Conrail, these abolishmeﬁts would have.occurred
nevertheless when they did.

Orgaﬁization maintains that.abolishment of these
positions was a direct result of the Raritan-Conrail merger.
This was the causal “transaction'that resulted in the em-
ployment by Carrier éf Conrail employees with no Raritan
River seni;rity to work on former ﬁaritan property. And
if was becéuse those Conrail employees performed séid work
that the positions of these four former employees of the

former Raritan River Railroad were abolished.

OPINION
Organization argues that the causal nexus between merger
and the abblishment of the jobs-cf these four is apparenﬁ
from the fact that individuals hitﬁerto having seniority
only on thé Conrail trackage, have, at various times since
the teﬁmination of Claimants, done work.on the former
Raritan trackage which had customarily been pefformed by

claimants
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In the first place,it is not self—evident,‘that'if
these facts were proven they would'constitute a showing
that theée four jobs were lost in August and December
1982 because of the merger in April l§80.

But this Committee is unable to reach suéh'evaluations
because élaimants have not met their burden under NYDC
of proving either that the e?ents described took place or
rthat thef_resulted from the merger “trénéaction“ for

which NYDC establishes benefits.

AWARD

l. Trackman James Poltrack is not entitled to the bene-
fits described in the "New York Dock Conditions" as
requested on August 16, 1982 due to the abolishment

of his position on August 13, 1982.

2. Trackman Thomas A. Grant is not entitled to the
benefits described in the “New York Dock Conditions"
as requested on August 17, 1982, due to the abolish-

ment of‘his position on August 13, 1s82.

3. Trackman Wayne Ust is not entitled to the berefits
described in the "New York Dock Conditions" as
requested on December 10, 1982, due to the abolish-

ment of his position on December 10, 1982.
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4. Trackman T. M. Roberts is not entitled to the bene-
fits described in the "New York Dock Conditions" as
requested on December 10, 1982, due to the abolish-

ment of his position on December 10, 1982.

£ Ll L

LOUIS YAG0D§3 Neptral Member

C. W. BgYA2§7 Organization Member

ROBERT O"NEILL, Carrief Member

JUN 18 1985

Dated
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PARTIES

T0

DISPUTE:

STATEMENT

oF
CLATM:

FINDINGS:

Award No. 2
Case No. 2

N

. Public Law Board No. 3820

American Train Dispatchers Association

and

‘Seaboard System Railroad

"Cléim of Train Dispatcher T. J. Fabrikant §ubmitted
under New York Dock Conditions for guarantee payments
account being displaced from Regular Train Dispatcher
Assﬁgnment as a result of Coofdinétion of the Savannah-
Waycross and Birmingham Train Dispatching offices ef-
feciive June 1, 1983.“

“Claim for months and amounts as follows:

July 1983 8 92.19
’September 1983 632.35

October 1983 92.19

November 1983 1,372.51

December 1§83 '307.83

Januéry 1984 731.54

February 1984 1,693.55"

This dispute arises under the "New York Dock" labor
protective conditions and the parties' implementing
agreements of May 6, 1983. Pursuant to Section 4 of

the New York Dock conditions, Carrier served notice
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of February 14, 1@82 of its intent to coordinate certain train dis-
patching territorﬁes, functions and work incidental thereto froﬁ the
Savannah and Haycfoss officesrto Birmjngham and other 10cations. '
Implementing agrééments were signed by the parties on May 6, 1983
and the coordin&tion beéamekeffective on June 1, 1983. |

Claimant was a reguTar]y assigned tféin dispatcher

-in Carrier's Savannah office. It is Petitioner's position that he

' remain-c 1n that capacity until June 14, 1983 when he was displaced

. by a senior train dispatcher as a result of the coordination of

June 1, 983. A.cordingly, in Petitioner's view, claimant is entitled

to the compensation he seeks under Section §{a) of the New York Dock

Conditicns.

The record establishes that prior to June 1, 1983,
the coordination effective date, regular assigned train dispatchers
at Savannah and~WaycroSs, including claimant, wefe offered in seniority
order the opportunity to fi1l four dispatcher positions transferred
to Birmingham. That offer was made in accordance with the express
terms of an implementing agreement of May 6,‘1983; Petitioner as
well as Carrier committed themselves to the pfovisions of that agree-
ment.

We also find that claimant was well aware prior to
June 1, 1983, that the‘coordination was about to_take place and that

he would inevitably be soon displaced in the chain of displacements

that wduld follow. Nevertheless, claimant decided not to apply for

the Birmingham train dispatcher position which had a higher rate of

pay than his position in Savannah. As a result, he was bumped off

his position. He lacked sufficient seniority to obtain a regular
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position ét Savannéh’and‘was placed, at'ﬁis electioh, 6n the>extra
boafd in Savanﬁah since no opening existed at Birmingham after
June 1, 1983. -

Viewed reaTistica11y, fhis record establishes that
claimant's displacement did not flow direct]y frdm the "transaction"
‘in this situatioh, namely, the coordination of June 1, 1983, but re-
sulted from his failure td take reasonable steps and precautions to
}exercise seniority ‘and protect his status. He knew of the options
that weré available fo him and we are not impressed by his plea that
he did not have to prbtect his rights as a regular assigned‘dispatcher
until June 14, 1983‘When no Birmingham train dispétcher position was

still open.
AWARD: ‘Claim denied.
Adopted at Jacksonville, Florida, August 24, 1985.

e d {f?(ﬁ,)\

- ]
!,
"

HaroTd M. Weston, Chairman

[ @B e Wi
Carrier Memberl/ Employee Member
Dissent Attached
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L. J. Finnegan
Assistant Vice President
Labor Relations

‘October 24, 2001

PB-TCU-NYD - Rodan, D. R.
SSN: 140-38-7600

Mr. A. P. Santoro, Jr.

General Chairman, TCU

309 A Street

Wilmington, DE 19801-5324

Dear Mr. Santoro:

This refers to conference with Mr. L. D. Jones October 11, 2001,concerning claim on. behalf of
D. R. Rodan for the protective benefits under the New York Dock conditions. - :

Clerk Rodan remains on the same position of Chief Clerk he held prior to the transaction and-
therefore has not been placed in a worse position with respect to his compensation. Clerk Rodan
does not meet the definition of a “displaced” or a “dismissed” employee in order to qualey for New

York Dock benefits.

Clerk Rodan alleges that the abolition of the Night Report Clerk positon resulted in the loss of
overtime as he filled that position when the incumbent was off for any rcason. The elimination of ~
the Night Report Clerk position was not due to the Conrail transaction. The changes which resulted
in the abolishment of this position were made to enhance departmental efficiency by eliminating
duties that were no longer necessary. These changes had no causal connection to a transaction as
defined in New York Dock and could have been accomplished prior to the Conrail transaction

~without the approval of the STB.

For the reasons set forth above, this claim is without merit and is accordingly declined.

Very tnily yqurs,

cc: Mr. L. D. Jones

WAPROTECT\ALAUSTIN\RODAN.NYD\fad
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Between:

BROTHERHOOD OF MAINTENANCE OF WAY EMPLOYES

CONSOLIDATED RAIL CORPORATION

Arbitration committee

" Herbert L.‘Marx, Jr., Chairman and Neutral Member
Kenneth R. Mason, Employee Member
J. H. Burton, Carrier Member

October 9, 19%2

~ Hearing held at Philadelphia, PA, August 27, 1992
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: Wefe Ciimants (D. R. Jones, W. J. Smith, Jr., R.
Weahry, J. B santangelo, D. J. Flower, M. D. Lane, D. W.
Mason, D. M.’etrella, and G. Gonzalez) placed in & worse
position ir respect to conpensation and/or rules
governing woring conditions, or deprived of employment,
as a result ¢ the transaction described in ICC Finance
Docket No. 1432 and thereby entitled to the labor
protective pyvisions of New York Work Ry. - Control -
Brooklyn Eastrn Dist., 360 I.C.C. 60 (1979)7? :

Were the {laimants ( D. R. Jones, W. J. Smith, J. R..
Weahry, J. B. Sntangelo, D. J. Flower, M. D. Lane, D. W.
Mason, D. M. \petrella, and G. Gonzalez) adversely
affected by the transaction described im ICC Finance
Docket No. 31432, and are they entitled to the labor -

- protective provisions under - \ = -

, 360.I.C. C. 60 (1979)7
The Carrier and CSX Trihsportaticn jointly owned 16 nmiles of
trackage on the Akron Branch in Ohic. While the trackage was

predominatély utilized by CSXT, tae Carrier was responsible for

dispatching trains‘ and maintaining the track. On January 31, 1989

a letter of understanding ‘'was reached between the two Carriers,
providing for CSXT to purchase the Carrier’s interest in the Akron
Branch and to assume responsibility for maintaining the trackage
and dispatching trains over the territory.

The Interstate Commerce Commission approved this unéertaking
in Finance Docket No. 31432, inmposing New York Dock labor‘

protection for employees.
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Pursuant to Section 4 of New York Deck, an Implementing

Agreenment was reached on January 30, 1990 between the Carrier and

‘the Organization. On February 6, 1990, CSXT assumed responsibility

for the Akron Branch. Under Section 5 (and in one instance,
Section 6) of the Implementing Agreenent; the Claimants were
furnished with tést period earnings statements. The C1aimahts
continued to have Akron as their headquarters until September 10,
1990, when their headquarters were transferred to Ravenna. No

changes were made:rin the Claimants’ titles or base rate of pay.

CELINDINGS
There is no ‘q.uestion that a transaction, as defined under New
ifork Dock, occurred in that control of the Akron Branch was ceded
by the Carrier to CSXT. The result was that work on the Akron
Branch was no longer available to Carrier’s Mainﬁenanc- of Way
employees; The Organization argués that the earnings of the
Claimants were, at times, diminished not as to base rate but as to
total compensatijon as compared to the Claimants’ test period
garning#. Based on this, the Organization contends that _thc
Claimants met the qualifying requirements of Section 1 (b) of New
York Dock, which reads as follows: ‘
"Displdced enmployee” meaﬁs an employee of the
railroad wvho, as a result of a transaction is placed in

a worse position with respect to his compensation and
rules governing his working conditions.

.

"The proteétion due the Claimants, according to the

Organization, is provided in Section 5 (a) of New York Dock, which

. reads as follows:
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So long after a displaced einployee's displacement as

he is unable, in the normal exercise of seniority rights

under existing agreements, rules and practices, to obtain

a position producing compensation equal to or exceeding

the compensation he received in the position from which

he was displaced, he shall, during his protective peried,

be paid-a monthly displacement allowance equal to the

difference between the monthly compensation received by

hin in the position in which he is retained and the

average monthly compensation received by him in the

position from which he wad displaced.

Thus, the Union contends that the transaction led to placing
the Claimants in a "worse position" owing to loss of overtime work
‘on the Akron Branch and that they are entitled to benefits in any
month when thei:‘ compensation is less than that of their test .
period compensation.

The C.fartier contends that no "displacement" occurred in that
the Claimants ‘continued in their pre-transaction assignments.”
Earnings records ‘show no overall diminution after the transaction,
although this may vary depending on changes in earning levels
depending on the general availability of work. According to the
Carrier,‘ the loss of the Akron Branch represented 20 per cent cf
available work time, with the remaining 80 per cent unchanged.
Earnings may well vary depending not on the loss of the Akron

Branch but on chﬁnges in the overtime required in the remaining
portion of the cl#imants' assignments.

In the Arbitration Committee’s view, questions as to the
meaning of "position" in Saction 1 (b) were properly resolved
in Transportation-Communications International Union _and Norfolk
Southern Corporation (Neutral George S. Roukis, April 19, 1989),

. which stated:
L b
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- - . the Boaxrd concurs with the Organization’s
interpretation that the word "position" as contained in
Section 1 (b) of the New York Dock Conditions connotes
status, situation or posture rather than a specific job
or assignment. The pervasive arbitral authority cited by
the Organization supports our determination.

However, where there is no actual removal or transfer from a
"a specific job ‘assign.mem:", as here, the Organizéticn bears a
considerable burden to show that the c1aiménts' "'s*tatua, situation
or posture" was f'wors-" after the transaction. The dtganizatian
provided data to show that in the first one or two months following
the transaction, ‘monthly earnings for moét of the Claimants were
less than the test period ‘average, and in two instances this was
the case for five months and nine months, rn#pectivnly.

v'.l'ho Carrier,: however, supplies data which tells a different
story. In a étudy of the annual earnings of aeight of the nine
Claimants (one Claimant having work only pdrtians of the years in
quéstion) ’ éarniﬂga in 1991 were higher than 1990 (pre-transaction)
for five of the Claimants and lower for three of the Claimants. In
a tive-year. study of the Claimants’ earnings (1987-1991) variations
in ear‘nihgs were lcomon.‘ For example, in 1988 earnings for all
C1;Lmants were lower than 1987, despite the absence of any
apﬁl icable transaction.

It may be arg{md that New York Dock benefits are applicable in

any month where compensation does not reach the test period

’aiverage, ind sb. comparisons of annual earnings or not relevant.

The Arbitration Committee understands 'and accepts this, insofar as

it is applicable to employees who have been clearly determined to

-f -
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be "displaced employees" in a "worse position".  But this monthly
test does not apply in considering whether employees are determined

to be in a “wdrse position” so as to qualify them for New York Dock

in the first place.

It is clear that the Claimants have had a portion of their
work territory reﬁuc-d as. a result of the transaction. They did
not, however, suffer displacement from their assignments nor
reduction in their work week or base pay rate. The only change
which can be put :orth is an allegation as to overtime opportunity
lost as a résult of sale of the Akron B;:'anch. But the overall
earnings records, before and #tter the transaction, fail to prove
that the Claimants were placed in a "worse" position. Put another
way, the Organizﬁtion offers no convincing proof that overall-
earﬁinqs were attééted'by loss of the Akron Brarnch. |

As stated in an Award concetnin§ sale of trackage (Brotherhood
of Maintenance of Wav Emploves and CSX Transportation. Ins..
Neutral Nicholas H. Zumas, March 26, 1990): o

The BMWE has not sustained its burden of proof in
this matter. PFluctuation of levels of compensation and
movement of territory are normal characteristics of
maintenance of way employment. The fact that sone
Claimants had their work 1levels altered or their
headquarters points moved does not prove adverse effect
nor dees it show the causal nexus between the transaction
and the adverse effect that is reguired before imposing
NYD protection benefits.

In sum, the Arbitration Committee here must rule on the
eligibility for ‘N'ew York Dock benefits to'r employees not required
to terminate theif current work assignments as the result of a
transaction. While it is within reasonable possibility tt;at such

-5
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employees are found to be in a "worse position®, there is no‘
convincing showing heze of a cnnsistent and clearly measurable

dimninution of compensation owing solely to the transaction.

AWARD

The Question at Issue posed by the Carrier is answered in the

negative.
The Question at Issue posed by the Organization is answered in

~ the negative.

HERBERT L. MARX, Jr., Chairman and Neutral Member

/3. H. BURTON, Carrieriuembef

NEW YORK, NY
DATED:

'BEC 0 1 1382
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DISSENT OF LABOR’S MEMBER

In the Award, the Committee acknowledged a transaction, as
defined undex New York Dock ["NYD"]}, did take place in the selling
of the Akron Branch by Conrail to CSX Transportation. However, the
majority held that Claimants loss in compensation was not solely
attributed to the transaction.

In rendering its decision the majority of the Committee, held
in part: . -

. "However, where there is no actual
removal or transfer from a "a specific job
assignment”, as here, the Organization bears
a considerable burden to show that the
Claimants’ "status, situation or posture" was
"worse" after the transaction. The
Organization provided data to show that in the
first one or two months following the
transaction, monthly earnings for most of the
Claimants were less than the test period
average, and in two instances this was the
case for five months and nine wmonths,
respectively."

and later:

"It is clear that the Claimants have had
a portion of their work territory reduced as
a result of the transaction. They did not,
however, suffer displacement from their
assignments nor reduction in their work week
or base pay rate. The only change which can
'~ be put forth is an allegation as to overtime
opportunity lost as a result of the sale of
the Akron Branch. But the overall earnings
records, before and after the transaction,
fail to prove that the Claimants were in a
"worse" position. Put another way, the
Organization offers no convincing proof that
overall earnings were affected by the loss of
the Akron Branch.™

In the above guotes, this mnember finds the yajority
incorrectly placed the burden of proof’ on the Organization.
Section 11(e) of NYD, clearly places the burden on the Carrier to
show that something other than the transaction affected the _

'~ employees. Section 11(e) reads:
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"(e) In the event of any dispute as to
whether or not a particular employee was
affected by a transaction, it shall be his
obligation to identify the transaction and
specify the pertinent facts of that
transaction relied upon. It shall then be the
railroad’s burden to prove that factors other
than a transaction affected the employee."

Thus, this member finds the Organization identified the
transaction, and the pertinent facts relied upon. The Organization
offered pay records of the Claimants following the transaction.
These records showed earnings following the transaction were below
Claimants Average Monthly Compensation [“AMC"].

The Carrier presented to the Committee, the wage records of
the Claimants covering a five year period (1987-1991). In
rendering the decision the majority based its findings, in part,
on the variations in earnings over that period. In doing so, this
member finds the majority looked outside of the NYD provisions.
NYD only provides for a review of earnings and hours worked during
the previous twelve months, in which the Claimant had earnings.-

Under the second paragraph of Section(S5) of NYD, the AMC is
determined by adding together compensation earned by the employee
'in the previous twelve (12) months in which the employee received
conmpensation. This amount is then divided by twelve (12). The
second paragraph in Section (S) reads: ’

"Each displaced employee’s displacement
allowance shall be determined by dividing
separately by 12 the total compensation
received by the employee and the total time
for which he was paid during the last 12
months ' in which he performed services
immediately preceding the date of his
displacement as a result of the transaction
(thereby producing average monthly
compensation and average monthly time paid for
in the test period), and provided further,
that such allowance shall also be adjusted to
reflect subsequent general wage increases."

In this member’s opinion, NYD only provides for the comparison
of earnings with that of the employee over the previocus twelve (12)
months in which the employee had earnings. Hence for this
Committee to review anything outside the pervious twelve (12)
months, in which the Claimant had earnings, was done outside the
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provisions of NYD. Accordingly, this member must reject any
findings based on a five (5) year review of wages, while taking the
position the Carrier failed to meet its’ "burden of proof".

In the Carrier’s presentation before the Committee, the
Ccarrier acknowledged that approximately twenty percent (20%),
(Organization contended it was a far greater percentage) of the
time worked by the Akron Track Gang, was spent on the territory
covered by the transaction. FPFurther, the Committee acknowledged
the work opportunity for Conrail employees, on the territory
covered by the transaction, would no longer be available to

Claimants.

However, the majority held Claimants were not displaced from
their assignments, and with their work week and base pay rate
unchanged, combined with other factors that may affect earnings,
Claimants were not placed in to a "worse position®", in regards to
either wark rules or compensation, as a result of the transaction.
Thus, Claimants are not entitled to the protection provided under
NYD. According to the majority, Claimants loss in compensation was
the result of other factors. '

This Member disagrees. Instead I find that Claimants were
- ..placed in a worse position with respect to his compensation and
rules governing working conditions". The Committee correctly-
found, following the transaction Claimants lost the ability to work
on. a section of track that previous to the transaction and
according to the Carrier, required a minimum of twenty percent
(20%) of their time worked. In doing so, according to this member,
the Committee found the Claimants were directly affected by the
transaction. However the majority found otherwise.

This twenty percent (20%) loss of work opportunity, included
both straight time hours, as well as overtime hours. Hence, a loss
in compensation. As a result of this transaction, and no longer
being afforded the opportunity for overtime on the Akron Branch,
CIaimants compensation will most assuredly be reduced.

Section 1(d) of NYD never uses the term "base pay rate". NYD
only speaks of compensation. Section 1(b) of the NYD reads:

"(b) “"Displaced employee" means an
employee of the railroad who, as a result of
a transaction is placed in a worse position
with respect to his conpensation and rules
governing his working conditions."

.This Member finds the term "conpensation" as used in the
above section, is a combination of earnings made in both straight
time and overtime hours. This contention is supported by the
language of Section 5 of NYD, as defined above. : _
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This computation of compensation includes straight time
earnings, combined with overtime earnings. It does not address,
or take into consideration the basic pay rate.

The majority found the Claimants were not required to
terminate their current assignments as a result of the transaction.
Yet, on September 10, 1990, Claimants’ headquarters was moved to
another location. A move, this members finds, the Carrier would
not have made had it not been for the transaction. Thus, this

merber finds the headquarters of the Akron Track Gang was relocated

as a result of the transaction.

NYD”recogniZes that certain changes maybe made by a Carrier
in anticipation of a transaction, to avoid the certification of
enployees as NYD protected. In such situations,‘the Carrier is

still held accountable to the employees.

In the present case, this member finds the Carrier’s sole
motivation in having Claimants report at the former headquarters
for approximately eight- (8) months following the transaction,
before transferring them to a new headguarters, was to avoid NYD.
The Carrier has offered no other explanation.

Therefore, this member must reject the majority’s decision to
incorrectly place the burden of.proof on the Organization. This
member finds that the Claimants loss in compensation was solely the
result of the transaction. In this member’s opinion, the Carrier

~ failed to show otherwise.

This member finds further, the loss in compensation and the
moving of the headquarters, even though eight (8) months later, can
only be linked to the transaction. Accordingly, this nmember must
dissent from the f£indings of the majority.

/P
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*  Arbitration Pursuant to Appehdix I1I, Article 1, Section 11 *
: ‘ {(Finance Docket No. 28250)

* Involving the *
“New York Dock Conditions®
* Imposed by the *
Interstate Commerce Commission .~
* ‘ on the ‘ *

San Diego & Arizona Eastern Railway

Parties to Dispute: United Transportation Union
ang
San Diego & Arizona Eastern Raijlway
Transportation Company

¢
Statement of Claim: Claim of Trainman William L. Carlton, II, for additional

cempensation Tn the amount of employment protection benefits applicable to those
adversely zffected by the transfer of ownership rights of the San Diego & Arilona
Eastern Railway, commencing April 1, 1980.

Committee Members: Chairman and Neutral Mémber: Gil Vernon

Labor Member: Glynn Gallagher, General Chairman
United Transportation Union

Carrier Member: Rick Cecil, Genéral Manager
San Diego & Arizona Eastern Railway

BACKGROUND

On October 15, 1979, the parties entered intc an Agreement for the'
. purpose of implementing certain transactions approved by the Interstate
Commerce Commission. The Agreement described the transactions as follows:

"Acquisition by Southern Pacific Transportation Company of
the line segment and operations of the San Diegc and Arizona
Eastern Railway Company from Milepost 148.1, El Centro, west
to Milepost 129.61, at or near Plaster City, as described in
the application dated March 15, 1979, filed with the
Interstate Commerce Commission.
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Transfer of ownership rights for the San Diego and Arizoma

Eastern Railway Company to the San Diego Metropolitan Transit

Development Board and the installation of Kyle Railways as

the operator for freight services on the San Diego and

Arizona Eastern Railway Company, as described in the

application dated March 15, .19, filed with the Interstate

Commerce Commission." : .

The Agreement also provided:

“Employesvﬁolding positions on the San Diego and Arizoma

Eostern Railway Ccmpany on the date of implementation and who

become adversely affected as a result of the implementation

of the transactions listed in this Agreement will be afforded

the applicable protective benefits set forth in Attachment "A"

hcreto pursuant to the terms and conditions therein."

ttachment "A" to the Agreement is Appendix 1II to ICC Finance Docket No.
28250 commonly known as "the New York Dock" protective provisions.

The nes operator was installed November 1, 1979. On April 17, 1380,
the Brakeman Extra Board was reduced by one position. Employe Bobrowski
who occupied a position on the Brakeman's Extra Board was removed therefrom
and displaced the Claimant, Mr. Carlton, who then placed himself on the:
Yardman's ‘Non-Guaranteed Extra Board. Mr. Carlton, on April 30, 1980, filed
3,claim for “New York Dock Guarantee" for the month of April, 1980. On
September 18, 1980, the denial of his claim was‘appeaTed to the next ievel.
The appeal was based on the contention that the Claimant had been adversely
affected by the transfer of ownership and therefore was entitled to protec-
tive benefits. The claim cited paragraph 2 of the Implementing Agreement as

support. On July 20, 1981, the Unicn notified the Carrier that, in view of

their inability to agree on protective benefits for the Claimant, they would

refer the dispufe to an Arbitration Committee as set forth in Section 11 of
the New York Doqk Conditions.

The undersigned was mutuaily selected to serve as a Chairman and
Neutral Member of the Committee. A hearing was held in the matter on

-2 -
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January 27, 1984, iﬁ San Francisco. At the‘hearihg the parties were given
full opportﬁhity‘to preéent arguments and evidence in support of their

position. Based on the arguments, the evidence, the‘provisicns of Appendix
111, Article I, Section 11 - Finance Docket No. 28250; and the Implementing

Agreement dated October 15, 1979, the Neutral renders the following award.

FINDINGS
Section 11 (e) of the New York Dock Conditions requires that, in the
event of a dispute as tc whether an emp1oye was affected by a transaction,

the employe identify the transaction and specify the facts of the trans-

. action. Section 11 (e) then goes on to say that it is then the Carrier's

burden to prove that factors other than a transaction affected the emp1oye]
Section 1 (b)‘and (c) also defined a "displaced e;ploye“ and a "dismissed
employe® as someone who "as a result of a transaction" is either‘p!aced in 3
wore: position with respect to compensaticn, etc. or deprived of employment.
(Emphasis added) |

The Union basically contends that the Claimant, and other trainmen

similarly situated, suffered adverse affect from the sale of the property

owing primarily from the new owner's and lessee's methods of operating the

railroad, dif?erent from those under ownership by the Southern Pacific
Transportation Company. These changed methods are detailed in the Union's
submission by reference to a letter submitted by Local Chairman Bobrowski.
The letter is dated May 13, 1981. No real purpose would be served in
reiterating the letter in detail, but in summary Ehe letter cited the
following factors as the cause of adverse affect on the Claimant: (1) the
decision .o embargo freight traffic on the main line from San Diego Yard to
San Ysidro between the hours of 7 a.m. and 7 p.m. which the Union claims

-3 -
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resulted in reduced shipper interest; (2) relocation and the inoperative
conditien of weigh scales; (3) elimination of team tracks; (4) annexation of
the PTaster‘City job to the Southern Pacific; (5) poor utilization, maintenance,
and insufficient provision of locomotive power; and (6) general inability of
mg;agement to live up to shipper_ob]igations. o '

The Carrief makes a variety of arguments, however,‘two should be noted
at the outset. First, they argue that the appeal of the claim to an Arbi-
tration Committée is untimely, and second, that the Union has failed to
specifically idéntify the transaction giving rise to the alleged adverse

impact on the Claimant.

On the Carrier's first point, the Committee finds it would be impraper
under the Eircumstances to hold the Unicn's appea! as fatally barred from

‘consideration.  This iy primarily a result of the Carrier's failure to

register any objecticns--as evidenced by thisvrecord--prior to the hearing
to the timé1ine$s of any aspects of the original claim or its subsequent
appeals.

With respect to the Carrier's second threshold argument, it can be
stated--assuming for the séke of discussion the Union has identified the
transaction and the facts on which they rely--that after a careful review of
the evidence as a whole the Carrier has put forth enough evidence to convince the
Committee that the Claimant was not adversely affected “as a result of a

“transaction.” On the contrary the Carrier has shown instead that the

~ Claimant was adversely affected primarily for reasons other than a

i transaction.

;V 2 The Carrier contended that several factors, including a decline in

| ~ business adversé]y'affected the Claimant. Before discussing how these and

'
Y
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other factors‘affected the Claimant, a major argum&nt by the Union must be
addressec. They contend that a decline in business defense is not available
or valid in arbitrations under the "New York Dock" conditions. They paint
out that undef other pratective provisions such as the Washington Job
Protection Agreement and the Amtrak C-1 conditions, f;e language specifically
mentions fluctuations and changes in the volume of employment.-.They submit
that in the absence of such language in the “New York Dock” conditions is

significant. Being aware of such provisions, if the framers of the language

- ¥intended to make such a defense available, the organization suggeSts they

would have included them in the instant conditions.
The Neutfa1 does not find the absence of specific references to changes

in the volume of employment sufficiently significant to conclude that 2
reduction in buSiness defense is not available. This is so because the
language of the conditions clearly sets forth that, to be considered pro-
tected, an employe must be adversely affected as a “result" of a trans-
action. Thus, it is clearly implied that factors other than a transaction
which may adversely affect an employe do not turn on the protective provi-b
sions.  Only adverse effect as a "result" of a transaction qualifies an
employe for protective benefits and no benefits flow from adverse impact due
#t0 other causes. Certainly the Neutral cannot ignore that the use of tﬁe
word "result" requires a causal relationship betwegn the transaction and the
adverse impact. Therefore, on the other hand, the Neutral cannot %gnore any
evidence which suggests that the adverse situation was a result of other
tauses. One must draw the inference from the language that any causes of
adverse impact other than a transaction must be weighed and considered by

the Arbitrator.
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The fact that the writers of the language failed to enuﬁérate any
- specific examples of other possible causes, suchvas a decline in business or
- (f1uctuations in employment, does not overcome the implied requirement to

show, to the exclusion of other reasons, a causal’nexus between the trans-
action and the employe's adverse employment situation. Contrary to the
Union's argument, it seems that in view of the unqualified requirement for a
causal nexus between 8 transaction and adverse impact, that if the writers
Wished to preclude certain defenses, they would have explicitly stated so.
It is noted that other Arbitrators have held the reduction in business

volume is a 1égitimate defense under New York Dock conditions. For instance

see SEA No. 915 - New York Dock Raflway v. Brotherhood of Railway, Afrline

and Steamship Clerks (Arbitrator Zumas). The following comments from this

Awarg are indicative that the decline in business defense was considered:

"The Organization is correct in its view that the coverage of the
protective benefits of Appendix III extends past the date of the
transaction to apply to losses suffered by a ‘later displacement or
dismissal. In order for the protective benefits to apply, however, the
displacement or dismissal must be caused by the transaction authorized
by the I.C.C. The question here is whether the action taken by the
Carrier on April 1981 was the result of the 1980 coordination or
whether the elimination of the positions in question was the result of

SOMe OLher force or Factor.

Given the relative proximity of the dates--April 1980 and April
1981--there is some ratiocnale for the supposition that the two
occurrences were related. The Carrier has made a convincing case,

i however, that a number of eXtarnal Tactars ied to 3 drastic drop in
o : business between those dates. These factors affected Both the BELT
operation and, perhaps To a2 lesser extent, the NYDR operation. The
statistics in the record demonstrate that there was a decliine in

Business of Both companieS despite the acquisition of BEDT by NYDR.

The Organization suggests that any efficiency realized by the
elimination of the positions in question could have been made at the
time of coordination. The Organization contends that the Carrier would
have been liable for Appendix 11l benefits had the positions been

A}
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abolished at that time and that the Carrier waited a year merely in an

attempt to avoid those obligations. While that suspicion itself is nct

wholly implausibie, there is no probative evidence in the record to

support the contention. As noted above, the Companies’ operatiqns were
nct merged nor were their terminals interconnnected. The coordination

itself does not suggest that management sought extensive changes in
manning. In sum, there is no evidence that the Carrier effectively

eliminated work in April 1980 nd (sic) delayed notice for a year merely

to avoid Appendix IIIl benefits.  Rather, the evidence supports the
Carrjer's claim that a decline in"business during the year caused the
€rimination of the positions.” (Emphasis added)

In this case the Neutral finds that the decline in business defense is

fot only available but a plausible explanation--in-combination with the return
of Bobrowski to acti?e service a short time before--for any adverse impact the
€laimant may have experienced in the time period immediately subsequent to his
tnitial claim. When Bobrowski returned to sefvicg, the Claimant, because of

his lesser senjority, was one more “notch" closer to displacement in the event

that any situation occurred which limited or diminished work opportunities.

This enhanced the adverse effect on the Claimant of the decline in business

“which occurred at approximately the same time.

Based on the credited evidence, it is apparent that such a decline in

business did in fact occur. - At the time of the change in ownership (November),

"the Carrier handled 546 cars during that month. In the subsequent three
morths (December, January, aﬁd February) they handled 608, 523, and 626 cars
respectively. However, in March the level féll dramatically to 458 and 425
in April. This amounted to approximately a 22 percent decrease in car
loadings between November and Apri1. Given this fact and the fact that
Bobrowski was on vacation from March 24 to April 6 and another Guaranteed
Extra Board wa# on vacation from April 6 to April 13; it is difficult to

embrace the idea that the subsequent reduction of Bobrowski from the

S
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| fsuaranteed Extra Board and Mr. Carlton's subsequent displacement was the

' result of anyjaction taken by the farrier pufsuantétn'a transaction identified
in the Imp]eménting Agreement. ff is, on the other hand, more apparent and
acceptable to konc1ude that the reduction of the Extra Board and the subse-
quent displacement of Claimant was a result of normal Fluctuations in
employment. In fact the Carrier claims without rebuttal that the Extra
Board was even increased at times between November and April and Bobrowski's
reduction brought it down to the same level it was in November. Moreover,
there is no basis to believe that the decline in business was caused by
decisions made. in connection with the transfer of owrnership. Based on the
evidenca we must conclude the factors which lead to the reduction of the

. guaranteEd Extra Board (which caused Bobrowski to displace the Claimant)
w6u1d have occurred regardless of the change in ownership status or acquisi-
tion of the line segment from Milepost 148.1 to Milgpost-IZB.GT by the
Southern Pacific Trznsportation Company.

We note that many of the events presented by the Union in the Local
Chairmen's letter as a basis for their claim of protected status for Mr.

' Carlton occurred much later than the initial claim date of Apri1, 1980.
Accordingly, it is difficult to conclude that events subsequent to the initial
claim date adversely éffected his status in April, 1980. However, éven if wé
look beyond the‘time period covered by the local Chairman's letter, it is
equa11y difficult, based on this record, to find a nexus sufficient enough to
justify holding that the Claimant is a displaced or dismissed employe. There
:ere simply too many other events beyond the control of the Carrier which
affected their ability to aperate at full emp1oymen€ as opposed to actions

taken pursuant to an Impiementing Agreement.

-8~
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For instance, in January, 1980, a trestle of a kéy bridge washed-out, severing

‘the railway into two parts. This forced the preponderance of the Carrier's

traffic to be routed over a foreign road, thus, increasing mileage and

Carrier cost and adversely affecting the Carrier's ability to compete and

provide service. Replacement of the bridge was not cﬂmpleted until December,

~ 1982. Also in March of 1981 other bridges suffered fires which hampered the

Carrier's ability to operate. ‘

In summéry, these event and other events, in addition to the events
immediately preceeding the reduction of the Extra Board in April, 1980, leave
us unable to .conclude that any reduction in employment experienced by the
Claimant was the result of a transaction. On the other hand, there is more
evidence to ShoW‘that factors other than a transaction were the cause of any -
adverse impact that the Claimant may have experienced. It is well established
in such matters that a causal nexus must be apparent between the transaction
and the employe's employment situation. This causal nexus must be direct and

more than speculative or merely proximate. Based on this record we are unable

. to find the necessary causal connection between the transactions referred to

in the Implementing Agreement and the Claimant's employment situation.

AWARD
The Claim is denied.
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G'l; ;ernon, gi;amnan and NEUETBI Member

R.“D. Ceci l,}?‘!er‘z Member Glynn Gal Tagher, Labor Member

Dated this 20!~ day of July, 1984
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