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SURFACE TRANSPORTATION BOARD

Finance Docket No. 33942 (Sub-No. 1)

USX CORPORATION--CONTROL EXEMPTION--TRANSTAR, INC.

REPLY IN SUPPORT OF PETITION FOR REVIEW OF AN ARBITRATION AWARD

Tracks Traffic and Management Services, Inc. (“ITMS”) respectfully offers the
following brief comments in reply to the Response filed by Transportation Communications
International Union (“TCU”) in this arbitration review proceeding:

L. The Petition for Review presents an important and fundamental question
concerning the requirements of New York Dock that has never been squarely disposed of by the
ICC or Board: whether an employee who experiences a shortfall from his “test period average”
(“TPA”) compensation is, for that reason alone, a “displaced employee” within the meaning of
New York Dock Article I, § 1(b) -- that is, an émployee “who, as a result of a transaction is placed
in a worse position with respect to his compensation and rules governing his working conditions.”
What is at stake in this case is the prospect that carriers must pay monetary benefits to employees
who have experienced no change in earnings potential, merely because some months have fewer
work days than the average month and for other reasons having nothing at all to do with STB-
regulated transactions.

It is well understood that, in the ordinary course of railroad employment, an
employee’s monthly earnings will fluctuate -- inevitably producing compensation in some months
that is lower than his “average” monthly compensation -- for all manner of reasons (including

technological change, changes in business levels, and other external factors) unrelated to regulated
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railroad control transactions. Accordingly, it is settled that an employee is eligibie for benefits
only if there is a reasonably direct causal connection between a transaction and his claimed
adversity, that is, the transaction must be the “proximate cause of the injury.”

In this case, there is nothing approaching an adverse effect proximai:dy cause& by
the transaction. The Fletcher Award holds that employees are entitled to be treated as displaced
employees -- and thérefore entitled to receive displacement allowances when their q.ctual monthly
earnings fall below their test period average compensation -- because their eamings occasionally
fall below their average monthly compensation, and for no other reason. Employing what referee
Fletcher openly acknowledges as “tail chasing” analysis (Award at 14), the award Wrongly treats
the formula prescribed by Article I, § 5 (which, by its terms, is to be used for detenﬁining when a
“displaced employee” is entitled to receive a displacement >allowance and the amount of the
allowance) as the test for determining whether the employee is a “displaced| employee” under
Article I, § 1(b) in the first instance.

The dispute in this case arises out of New York Dock claims filed by former
employees of the Bessemer and Lake Erie Railroad Company (“BLE”) who transfeﬁed to TTMS
in connection with the March 23, 2001 STB-authorized Transtar reorganization, Uhder the terms
of the governing implementing agreement, many of the affected employees Wéré permitted to
transfer with their positions; all but one of the others obtained new TTMS clerical positions that

were virtually identical to their former BLE positions. In all events, the transferring employees

! Atlantic Richfield Co. and Anaconda Co.--Control--Butte, Anaconda & Pacific R.R. and
Tooele Valley R.R. (Arbitration Review), 5 1.C.C.2d 934, 939 (1989); Maine Central R.R.--Lease
(Arbitration Review), Finance Docket No. 29720 (Sub-No. 1A), served July 28, 1989 (rejecting
use of “but for” causation standard), pefition for review denied sub nom| Brotherhood of
Maintenance of Way Employes v. ICC, 920 F.2d 40 (D.C. Cir. 1990). :
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obtained positions performing the same work, at the same location, at the same? (or, in a few
cases, higher) rates of pay, on the same Work schedules, under the same benefits jpackages, and
subject to the same labor agreement. The parties asked referee Fletcher to considér, ats a general
matter, whether employées in those circumstances were “displaced employees,” entitled to
displacement allowances in months in which their current compensation fell belox?v their TPAs.
The parties did not present any specific employee claims for resolution and did not introduce any
evidence of actual TPA shortfalls or compensation histories. |

That being the case, TCU cannot defend the award, as it attempts to do in its
Response (at 3 & n.1), by using the experience of one individual (Anthony Falvo) jas a supposed
“example” of the claimants covered by the award. The data that TCU offers here eilre not part of
the arbitration tecord and were not otherwise considered in connection with the Flet}cher Award.

More to the point, Mr. Falvo’s experience is anything but representative of the
claims that gavé rise to the Fletcher arbitration. Mr. Falvo is one of the many former BLE
employees who transferred from BLE to TTMS without changing jobs (the Mac%e Operator
position that he held in the BLE Data Center was transferrgd to TTMS, along with jall other Data
Center functions and employees). However, unlike the other claimants, Mr. Falvo did not
contend that he was “placed in a worse position” when he transferred from BLE to TTMS. As
M. Falvo stated on his claim form (Attachment 1), his claim did not arise until nearty two months
later, on May 14, 2001, when TTMS abolished the Machine Operator position he \;vas occupying
and he exercised seniority to “bump into” a lower-rated clerical position. TTMS ultimately
denied Mr. Falvo’s claim for lack of causation. By letter dated August 10, 2001 (Attachment 2),

TTMS explained that management’s decision to abolish the Machine Operator position was based



on technological improvements and a decline in business, not the March 23, 5001 Transtar
reorganization.”

In the circumstances, it is at best disingenuous for TCU to conjtend that Mr.
Falvo’s claim somehow justifies the Fletcher Award or illustrates the type of claim it addresses.
Mr. Falvo’s claim presented nothing more than a garden variety dispute over causation. There is
no question that Mr. Falvo was placed in a worse position when he had to bumpj into a lower-
paying clerical position upon the abolishment of his Machine Operator position. jBut TCU has
never shown, and TTMS denies, that this event was caused by the transaction. The Fletcher
arbitration did not even address, much less resolve, that factual dispute.

The Fletcher Award resolves the Falvo claim only in the sense thatjit swallows it
whole. Under the Fletcher Award, if sustained here, Mr. Falvo would collecti displacement
allowances for the remainder of his protective period whether or not the event ithat everyone
agrees caused him to be placed in a worse position (the abolishment of his Machine Operator
position) wés related in any way to the transaction. Far from éhowing why the Fletcher Award is
correct, the Falvo claim illustrates just how arbitrary, unprincipled, and far-reachingj is the liability
standard it adopts.

2. TCU hopes to sidestep the issue entirely by contending that the Fletcher
Award only interprets the parties’ implementing agreement and therefore does not implicate the

Lace Curtain standard. Response at 11-13. To the contrary, as we explained [in tlj’le Petition for

2 Mr. Falvo made a point of distinguishing his claim from those of other TCU—represented

employees. By note received August 9, 2001 (Attachment 3), Mr. Falvo complained that the
carrier (in its initial claim denial letter (Attachment 4)) had mischaracterized his employment
history. Mr. Falvo stressed that his TTMS position had been abolished after the March 23, 2001
transaction and that, having been “forced” to take a lower-paying position, “I do not hold the
same position as I did before the transaction, or the same rate of pay, as your letter implies.”



Review, the Fletcher Award rests squarely and directly on the referee’s interpretatio?n of New York
Dock and, specifically, on the meaning and effect of Article I, § 1(b).

In the final analysis, TCU cannot deny that this is a dispute about Néw York Dock.
Because the agreement to furnish TPA data did not constitute “precertification” that transferring
employees were “displaced employees” -- as TCU acknowledges (Response at 29-36) -~ the result
in this case does not depend on the terms of the parties’ implementing agreem‘ent.3 Indeed,
TCU’s own defense of the award rests on a line of arbitration awards (beginning wi;th two awards
of referee Merton Bernstein under the Washington Job Protection Agreement of 1956 (“WJIPA™))
that have nothing at all to do with the interpretation of any implementing agreemént, much less
the TTMS/TCU implementing agreement. TCU advertises the line of award% as standing
“squarely for the proposition that where an employee’s monthly post-transaction jcompensation

|

(including overtime and other arbitraries) falls below the monthly average of his pre-transaction

} TCU meets itself coming and going on this point. In the arbitration |proceeding, TCU

took the position that the agreement to furnish TPA data amounted to “recognition” that affected

employees were entitled to displacement allowances when their post-transaction monthly

compensation fell below their TPAs. In substance, TCU was contending that the implementing -
agreement provided for “precertification” that affected employees were “displaced employees” --

that is, that TTMS, by agreeing to furnish TPA data, had consented to |treat transferring

employees as “displaced employees.” But in the Board’s Ex Parte No. 582 proceeding, TCU

conceded that a requirement to providle TPA data does motr constitute precertification.

Confronted with this inconsistent position, TCU resorts to double-talk (Response at 29-30).

TCU now no longer says that the agreement to provide TPA data constituted precertification, but

insists instead that this agreement means that BLE employees who transferred to TTMS are

entitled to displacement allowances when their current compensation falls below their TPAs. But

this is no argument at all. Employees who transferred to TTMS quite obviously were “affected”

by the transaction; but they were not adversely affected by it (that is, they were not placed in a

worse position as a result). To the extent that TCU contends that the agreement to furnish TPA

data somehow substituted for a showing of causal nexus between the transaction and the

inevitable TPA shortfalls (permitting referee Fletcher to treat a TPA shortfall as|a manifestation of
“worse position” causally related to the transaction), TCU is endorsing the flawed analysis it

disavowed in Ex Parte No. 582. !
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compensation, the employee is entitled to a displacement allowance even where tLe position he
holds after the transaction has the same rate of pay as the position he held before.” Response at
14-15. TCU contends that the use of TPA data in the Fletcher Award is justiﬁed‘by this line of
cases and otherwise is a mattér of “long settled” law. Id. at 28.

The awards TCU invokes do not live up to their billing. None arose in a case
remotely like this one, and none stands for the proposition on which the Fletcher Award depends.
Indeed, if, as the Fletchef Award holds, an employee affected by an authorized traﬁsaction could
establish eligibility for a displacement allowance merely by documenting an oc&asional post-
transaction TPA deficit, many, if not most, of the disputes that have giveﬁ rise to érbitration and
appeals over questions of causation could have been resolved with a simple TPA coimputation and
comparison. The fact of the matter, contrary to TCU’S contention, is that the Flet;cher Award is
totally inconsistent with the way New York Dock has been understood and applied 1n the industry.

Prior to the Fletcher Award, no arbitrator had treated random or cz;lendar-related
TPA shortfalls as proof of “worse position.” Indeed, in the line of cases TCU ci’;es, the use of
TPA comparisons was born of an effort to account for actual transaction-related jchanges in an
employee’s earnings potential, such as a decline in the opportunity for overtime work associated
with the employee’s post-transaction position, compared with his pre-transaction p@sition. Eg,
TCU and Missouri Pacific R.R., March 1, 1988 (LaRocco, Arb.) (TCU Exh. ‘4); TCU and
Norfolk Southern Corp., April 19, 1989 (Roukis, Arb.) (TCU Exh. 12)

In the WJPA awards, referee Bernstein observed that an emi)loyee’s total
compensation is a function of various “elements of compensation” -- such as Work schedule,
overtime opportunities, and various forms of extra pay -- that can bear as d}irectly on an
employee’s earnings potential as his straight-time pay rate. Brotherhood of Railwa); & Steamship

|
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Clerks v. Chesapeake & Ohio Ry., WIPA Docket No. 62, 41-47 (Bernstein, Arb.) %TCU Exh. 9).
In that vein, referee Bernstein rejected the carrier’s contention that the claimants nefcessarily were
not placed in a worse position because they were working at the same rate of pay.? By the same
token, referee Bernstein did not treat the TPA comparison as dispositive of cjausation. He
reasoned that an employee would have to show both that his current earnings had f%ﬂen below his
TPA and that“‘any part of the deficit is attributable to the effects of the coordination?.” Id at 48.*
In this case, TCU has not argued, much less shown, that post-tra%nsaction TPA

deficits represented anything other than the inevitable, occasional consequence of Vériables wholly
|

unrelated to the Transtar reorganization.’ The transferring BLE employees e>j§perienced no

4 TCU undertakes at some length to demonstrate that the definitions and operatlve language

in Article I, §§ 1(b) and 5(a) of the New York Dock conditions were derived fiom § 6 of WIPA,
all in support of its contention that the Board should defer to WIPA arbltratlon awards in
construing its protective conditions. Response at 15-16 & nn.5-6. We do|not|see how this
analysis buttresses TCU’s defense of the Fletcher Award. As is clear from TCU’s descrlptlon, the
WIPA terminology that found its way into New York Dock was substantially rearranged. Without
accounting for the fundamental structural changes (TCU asserts, without authority, that it is
“clear” that the changes were “solely editorial,” id. at n.6), it is difficult to see how the mere use
of parallel terminology warrants strict adherence to WIPA precedent in a New York Dock case
that turns directly on the meaning and application of the revised passages. But the issue need not
be addressed here. For the reasons we explain in the text, the WIPA cases cited by TCU do not
justify the result reached in the Fletcher Award. |

¥ TCU observes that Mr. Falvo’s May 2001 TPA shortfall could not be attributable to the
“short month” phenomenon (as May 2001 was not a short month) and suggests, quite without
basis, that some part of the deficit may be attributable to differences in overtime work. Response
at n.6. There is no reason to speculate about the cause of Mr. Falvo’s TPA | shortfall. As we
explained above, Mr. Falvo attributed it to the fact that, as of May 14, he began‘ Working ina
position at a substantially lower straight-time rate than the position he held ' prlor to and
immediately following the March 23, 2001 reorganization.



%
change in their earnings potential: by virtue of the TTMS positions they obtained, the employees’
basic rates of pay and all other elements of compensation were unchanged.’ |

lTo the extent that any of the awards TCU cites could be read to sﬁstain claifns in
these circumstances, they deserve no consideration. The notion that an employee sjhould bécome '
eligible for periodic displacement allowances when there has been no change in his e?tctual earnings
potential is inconsistent with the purpose of the protective benefits scheme and wrdn the long line
of ICC and STB cases that have confined liability to adverse effects proximatély caused by
authorized transactions. At best, TCU has shown only that there is a split in the arbitral authority
that warrants the Board’s review. ‘

3. Finally, it is no answer that occasional windfalls‘ are to%lerated under
employee protection arrangements; the awards that TCU cites for that proposition? (Response at
30) are beside the point. There is no doubt that the Article I, § 5 calculation is a geljlerous one, as
those awards acknowledge. An employeé who is determined to be a “displacgd?employee” --
whether he obtains that status by “precertification” or by claim -- is entitled to collject a monthly

\
displacement allowance, for the remainder of his protective period, in any month in which his

\
actual monthly compensation falls below his TPA. As we have explained (Petition at 12 n.5), the

|
formula necessarily will produce at least occasional arithmetic shortfalls for almost all employees;
displaced employees who work on an irregular or seasonal basis typically will registjer even larger

and more frequent shortfalls and, as a result, collect larger and more frequenﬂ displacement
: |

allowances. ‘But, far from justifying the Fletcher Award, the fact that a “displace(i employee” is

¢ Indeed, the employees experienced the very same calendar-based monthly fluctuations in

earnings after the transaction as they had before the transaction. To suggest (as' TCU and the
Fletcher Award do) that such post-transaction fluctuations are an adverse effect jattributable to the

transaction is to embrace the fallacy post hoc ergo propter hoc. 1



entitled to windfall benefits is a reason for carefully enforcing the threshold recﬁuirements for
becoming a “displaced employee” prescribed in Article I, § 1(b). If sustained, the Fletcher Award

would require carriers to extend windfall protections to individuals -- like the transfferring TTMS
clerical employees -- who, by any other standard, are in no way adversely affected by STB-

regulated transactions.
CONCLUSION ‘
~ For the foregoing reasons, and for the reasons set forth in the Petition for Review,

the Board should review and set aside the Fletcher Award.

Respecttully submitted,

;kL)-x-, ALl

Jeffrey S. Berlin

Kirista L. Edwards

Mark E. Martin ;
SIDLEY AUSTIN BROWN & WOOD LLP;
1501 K Street, N.-W. |
Washington, D.C. 20005

(202) 736-8178

Attorneys for Tracks Traffic and Mamjlgement
Services, Inc.

Dated: May 28, 2002
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Request for Entitiement to Benefits jUL 25 2001
TRACKS, TRAFFIC AND MANAGEMENT SERVICES, INCMQN,?‘?F ELATIONS

LE, PA
INSTRUCTIONS: This Entitlement to Benefits Form is to assist the Employee and the

Company in determining whether the Empioyee has been adversely
affected by a coordination. We wish to do this as promptly as possible in
order to expedite valid claims for displacement allowances. You may
help by completing the form with as many helpful facts as will assist the
Company in its initial determination as to whether you have been |
adversely affected. !

Completed forms should be forwarded to:

Tracks, Traffic and Management Services, Inc.
ATTN: Labor Relations Department

P.O. Box 68

Monroeville, PA 15148

Notice of: [V( Placement in a worse position with respect to my |
compensation and rules governing my working condltions

or

[ ] Deprivation of Employment
— D
Name:_AWITHOLY FAL\JO ssn,__ REDACTE :
Address: DL B o IS&6
Seniority Roster No.: _]3 Seniority Date: é”'S‘Q
Immediate Supervisdr Kas SiKoEA

1. Identify agreement under which you believe compensation is due:

DEW HOEK DOCE eerZEsME 0T BETOEL BHLE, THAS $TCTV .

2. On what date ware Syou first plaoed in @ worse position or deprived of
smployment? H~0 ‘

How: [V Position Abolished.
{ ]  Displaced by:
[ 1 Other. Explain




3(a). What position did you hold immediately prior to the date shown in Itém 2?
Position: MACHINT OPEEATOR  Location:_DETH !,gjg - Hooreeniie
Rate of Pay;__1SS. 6} /day

\
3(b). What position do you currently hoid? :
Position: C\€ Clegk /COsv SUC CLERK  Location:_REVEMIE ~ Hgato&\)l e

Rate of Pay:__14%.1 1 fday

" 3(c). Atthe time of your dlsplacement did you exercise your semonty o obtaln
.the highest paying position available to you? ‘

: ?
4, Identify the coordination involved-in your being placed in a worse |position

ar deprived of employment. \<_MACH1DE OPECENOE POSITION WAS

s Forr AP | 7O mﬁ'- H-CLTS

5. Explain in detail how the transaction changed your wark sntuatwn and
caused you to be adversely affected. “[ WA S LOCLIOS AS A hacﬂ e,
OTELATOR OO THE 12:00-8CDA M. SHIET. WHED MU TOB 6T ARCLISHED
T HAD TO BOMP [i0% FEURIVE ACLTG. O THE DA UIGHT SHEIET,

yTLE 1 %> aLL ¢ GED. IRIH ALSO OFFETED
M OUTSIDE OF LIOEE, MY WITE Herd Yo CHADGE SHNCTS - MY
DAECTEE BAD < BE PIACED i DM CATE EERPADAY. ‘

|
8. Compensation Data: |

List the amount of compensation you received in the last twelve months in

which you performed service immediately prior to the month in which you
were affected. Certain earnings, such as [ump sum payments and !

employee protective payments, should be exciuded. |

Month  Year Compensation Month  Year Compensation

| HEREBY CERTIFY THAT THIS INFORMATION {S TRUE AND CORRECTf:

faboo ~-a24-0

U(Slgnajure) (Date)







Tracks Traffic and Management Services, Inc.

135 Jamison Lane
P. O. Box é8
Monroeville; PA 15144
Kenneth A. Marsifio ' - Phone: 412/829-6729
Manager Labor Reladons Fax: 412/829-3455
August 27, 2001
Mr. A. Falvo

6431 Old William Penn nghway
Delmont, PA 15626

Dear Mr. Fah)o

This is in reply to your note received August 9, 2001 suggesﬁng that the
Carrler's standard denlal letter dated July 31, 2001 d:d not apply to you because
of your unlque circumstance. , ‘

It is true that you are no longer holding the same position that you held . at
" the time of the coordination. It is not true, however, that your jcb change has | any
relation whatsoever to that coordination.

Ongotng technological improvements in the data center have resuited in the
Carrier's ability to allow the system to work unmanned slx turns per week. That
operations improvement permitted the Carrier to abolish jobs in the data center and
to advertise similar positions on a slightly different schedule, albelt now with one
less TCU Scope-covered position. Qualified bidders were awarded those | |
rearranged jobs In senlority order. You did not have adequate seniority to win any
- of those jobs. |

There is no causal nexus between the transaction that resulted in the |
coordination and the job reductlon In the data center, Further, In light of the |
decline In business the Carrier has suffered, your claim for a New York Dock |
displacement aliowance s hereby denied. !

Respectfully,

KA

K. A. Marsillo







RECEIVED

| - AU 09 20m
Mﬁ MAES‘L'OMR LABOR RELATIONS

MONROEVILLE PA

"\:HE LG-a; T HAWE BECEIOTL

| RECEED. EROH OO LEGAEDIG |

MY TPA DOES 00T PERTHIN
IO MU S TOAT o). I DO Yo
&—)OLD THE SAME POSI\TION T
DID DETORE —THHE TEARRAG oK,
ORTHE SAtie BATE OF PAY7,
AS THE LeTTE ‘m?u&%{

I WAS WOREIDG &S & HAcH/ﬂJf-

OPLRATOE BLFORE THE TEAUSACTION

€7 THE HiG HST FATED TR,




ATTER THE TEANSACTIOR, MY
TOB paS ARPLISHES WHICH

FOFCED ME TO TAEE O

MOCH LOWELT PAYIOC S ied| |

s p gELIEF Clerk /cosT serucled
WHHCH WerS THE HieHeEST
gD 0B AveiLAasle. |
POM QOESTIOS PLEAseeall
£099. - "

THARE Y0U,

A THOWY FALVD







Tracks, ‘l' raffic and Management Semces, Inc. |
P.O. Box 48 |
Monroeville, PA 15146 ‘

Kenneth A. Marsilio ' Phone: \ 412/829-46729

Manager Labor Relatons Fax: | 412/829-3455
July 31, 2001 |
|
Mr. A. Falvo 1
6431 Old Willlam Penn Highway
.Delmont, PA 15626

Dear Mr. Falvo

: ~“This is In reply to your daim for a New York Dock dlsplacamem aflowance for the pellod of
~May 1, 2001 through June 30, 2001. 1

In order 10 be eligible for a displacement auowance under New York Dock, c!axmants arguing that
they have been "adversely affected” by the transaction must demonstrate that they have been‘ iplaced In a
"worse position" as a result of the wransaction. The word "position” under New York Dock Conditions -
connotes status, situation or posture rather than a spedﬁc Iob or assignment.  Our review| Indicates that
you have not been displaced; you hold the same "position” you held before the transaction, at the same
rate of pay. .

Some employees have claimed that the "transaction" caused their eamings to decline because there
was less overtime work available during the claim period than there was during the test period. In fact,
employess are not "adversely affected" by a transaction simply because overtime oppommmes fluctuate
from month to month.

: |
Minor fluctuations In gross earnings from month to month do not, in and of themselves, justify a
clalm for 2 displacement alfowance. Just as each employee's eamings fluctuated from month to month
before the transactlon, so it is normal for an employee's eamings to fluctuate from month|to month after
the transaction. Standing alone, such normal fluctuations in earnings do ot prove that one has been
"adversely affected” by a transacton. 1

In the event that there are fewer overtime opportunities avallable than was the case during the test
period, you should be aware that the carrier, ltke the overall steel Industry that we serve, is suffering from
a substandal decline in business in comparison to the levels enjoyed In previous years. Any continuing fack
of overtime opportunities is directly related to the aunrent depressed business levels, and completely

unrelated to the transaction. 1

. Because there is no causal nexus between the transaction and the afleged reduction|in ovemme
opportunides, your claim for a displacement allowance Is hereby denied. ) ‘

Respe: lIy,

AL 77 M
K. A. Marslllo
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