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YIA FEDERAL EXPRESS

Surface Transportation Board
1925 K Street, NW .
Washington, D.C. 20423-00001

RE:  Capitol Materials Incorporated\Petition for Declaratory Order\Certain Rates and
Practices of Norfolk Southern Railway Company
STB Docket No. 42068
‘Ladies and Gentlemen:

Enclosed herewith is an original and 11 copies of Capitol Materials Reply to Norfolk
Southern Railway Company’s Response to the Motion to Compel in connection with the above-
referenced matter. Please file this document in accordance with the procedures of your office and
return a copy marked “filed of record” in the enclosed envelope provided for your convenience.

If you have any questions or need further information, please give our office a call.

Yours very sincerely,
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% of CAPITOL MATERIALS INCORPORATED

pubtc ﬂe‘:m'“'fPETITION FOR DECLARATORY ORDER - CERTAIN RATES AND
PRACTICES OF NORFOLK SOUTHERN RAILWAY COMPANY

REPLY TO NORFOLK SOUTHERN RAILWAY COMPANY’S RESPONSE TO
CAPITOL MATERIALS INCORPORATED’S MOTION TO COMPEL DISCOVERY

COMES NOW, Petitioner Capitol Materials Incorporated (“Capitol”) and files its Reply to
Respondent Norfolk Southern Railway Company’s (“Norfolk Southern’s™) Response to Motion to
Compel Discovery, showing the Surface Transportation Board as follows:

INTRODUCTION AND SUMMARY OF ARGUMENT

Norfolk Southém has failed to respond to the Requests for Production of Documents served
upon them by Capitol on February 1, 2002. Norfolk Southern has failed to comply with the
requirements of a Decision of this Board dated January 16, 2002 that stated that “All parties must
comply with the Rules of Practice at 49 CFR subchapter B, including 49 CFRI 1114.” Consequently,
Capitol’s Motion to Compel Discdvery should be granted.

Norfolk Southern’s “response” to Capitol’s attempt to resolve the issues to be presented to
the Board has been to place what has been represented to be 3,560 pages of documents in boxes and .
send them to counsel for Capitol with a cover letter. Norfolk Soﬁthern has failed and refused to
makerany attempt to index or reference the documents tovexplain the relationship, if any, of the
docﬁménts to Capitol’s Requests. The documents were not organized in any fashion. None of the
documents produced were accompanied by a pleading containing responses to Capitol’s Reqﬁests.

In response to Capitol’s request for an explanation concerning the documents that were produced,



counsel for Norfolk Southern responded that Norfolk Southern had adequately complied.

Since the only effort made by Norfolk Southern to organize the documents produced to '
Caﬁitol was to éount them, the response of Norfolk Southern should be considered as a deliberate
effort to frustrafe the discovery procedures of this Board. Norfolk Southern has used the nﬁmber of
documents produced in support of its Response to the Motion to Compel of Capitol as well as in
support of its own Motion to Compel. However, the number of documents produced simply is not
relevant to either pleading. Possibly the plan of Norfolk Southern is to burden Capitol and the Board
with a senseless, but time-consuming discovery fight. This taétic would serve to divert Capitol and
the éoard from the es'seﬁtial issue to 53 resolved, which is the faiiure of Norfolk Sduthern to
adequately manage the deliVery of freight essential to Capjtol’s business. |

| Norfolk Soufherrfs further “response” to Capitol’s Requests haé been to file a baseless
Motion for Protective Order. The purpose of the Motion for Protective Order is to further delay
production of documents and thereby prevent Capitol from obtaining documentation that will
establish Norfolk Southern’s féilure to properly manage the delivery of the rail cars that are the
subj'ect matter of this Petition. |

Signiﬁcantly, while the documents produced by Norfolk Southern are voluminous, the
documents delivered by Norfolk Southern do not relater to Capitol’s Requests. The docurnehts that
ére produced appear to be copies of documents previouély produced in the underlying State Court
case. |

Norfolk Southern’s obstructionist tactics should not ‘lbe condoned. It has been apparent
t}ﬁoughout the pendency of this proceeding that the position of Norfolk Southern with regard to full

and fair discovery has been to stonewall, delay and obfuscate.
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STATEMENT OF FACTS

On F ebMy 1, 2002, Capitol served a Request for Production of Documents to Norfolk
Southern. Capitol requested four categories of documents which had not been previously produced
by Norfolk Southern in the underiying Superior Court case.

On or about February 19, 2002, Norfolk Southern served, by facsimile, a letter to counsel for
Capitol stating that documents were being forwarded via Federal Express. A box containing un-
indexed, un-referenced documents were received by counsel for Capitol on February 20, 2002. The
box did not contain any pleadings of any kind or any response of any kind to the Requests served by
Capitol. |

Oﬁ ‘March 4, ‘20072, Norfolk Southern transmifted by cover lettéf approximately 1',400
additional pages of un-indexed, un-referenced documents to counsel for Capitoi. Again, despite
providing these additional documents, Norfolk Southern still has not provided documents that are
responsive to Capitol’s Requests. Norfolk Southern has also _f‘ailed'to provide any pleadings or
résponse to any kind to the. Requests served by Capitol. |

On March 8, 2002, Norfolk Southern filed its Motion for Protective Order seeking to further
restrict éﬁd delay its productioﬁ of responsive documents. | |

As of the date of this Reply, Norfolk Southern has failed and refused to file any pleading in
response to Capitol’s Reqﬁests for Production of Documents. The documents which have been
produced by Norfolk Southem, while voluminous, do not appear to have any relation to Capitol’s
Requests and appear to be copies of docﬁments previously produced in the underlying Superior

Court case.



ARGUMENT AND CITATION OF AUTHORITY

The cdncept of full and fair discovery lies at the heart of our legal system. “Mutual
knowledge of all the relevant facts gathered by both parties is essential to proper litigation. To that
end, either party may compel the other to disgorge whatever facts he has in his possession.”
Hickmann v. Taylor, 329 U.S. 495, 507 (1947).

Further, “discovery cannot be a game of hide-and-seek.” Hogue v. Freuhauf, 151 F.R.D.
635, 639 (C.D.I1L. 1993).

Despite these well-accepted rules of law that govern discovery, Norfolk Southern has
engaged in tactics of delay and obstruction calculated to prevent the production of documents that
likely support Capitol’s position that Norfolk Southern engages in unfair énd unreasonable rate
practices.

‘Fm“ther, Norfolk Southern has chosen not to comply with a Decision of this Board in that it
hﬁs failed and refused to produce documents regarding matters which are clearly relevant to the
subject matter of this proceeding. See, 49 CFR 1114.21.

Capitol served its Requests for Production reque;ting four categories of documents which
had not been produced by Norfolk Southern in the underlying State Court case. The documents
produced by Norfolk Southern were, for the most part, largely duplicative of documents produced
by Nérfo]k Southern in the underiying State Court case. |

Norfolk Southern, in its Response to Capitol’s Motion to Compel Discovery, admits that the

3,500 pages of documents were largely duplicative of those produced by it in response to discovery

served in the underlying State Court case. Norfolk Southern also admits that it has produced

documents that were responsive to the discovery served but stayed by referral to the Surface
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Transportation Board in the underlying Superior Court case.

. In this proceeding, Capitol has not requested production of those documents. To the
contrary, Capitol has requested production of four categories of documents which had not been
produced by or requested of Norfolk Southern in the underlying State Court case. Norfolk Southern
has failed to respond to Capitol’s Requests. When finally confronted with the likelihood that it will
be required to produce the requested documents, Norfolk Souther’s sole response has been to file
a Motion for Protective Order to delay the production of responsive documents.

Norfolk Southern’s abuse of discovery and violation of the Board’s Decision should not be
permitted. Capitol’s Motion to Compel Discovery should be granted.

' CONCLUSION

Because itis clear that Norfolk Southern has been in possession of the documents responsive
to Capitol’s Requests since the inception of this proceeding and the inception of the State Court
acﬁon, Capitol respectfully requesté that its Motion to Compel Discovery be granted by the Board.

Further, because Norfolk Southern has concealed the documents from Capitol, the time
allowed for discovery should be extended in order to allow Capitol adequate time to review the
documents and complete preparation of its case. Capitol requests that the Board allow Capitol a
period of forty-five (45) days following production of the documents within which to complete
discovery.

The abusive discovery tactics of Norfolk Southern should not be sanctioned. The documents
that are the subject matter of Capitol’s Requests are essential in order to establish the transit times
for the subject railcars. Norfolk Southern has failed to produce the subject documents because they

may be detrimental to its position. Regardless, these documents have been properly and timely



requested by Capitol and, under the applicable rules, mﬁst be produced. The failure to produce the
documents has not been explained and no support for the apparent concealment has been offered.
Capitol respectfully requests that the Board grant its Motion to Compel Discovery and order Norfolk
Southemn to produce all responsive documents within ten days of the date of entry of its Order and
further requests the extension of the discovery period for a period of forty-five (45) days following
production of the documents with which to complete discovery, and such other relief that is just and
proper in the premises.
This 18th day of March, 2002.

Respectfully submitted,

Rachelson & White, P.C. RACHELSON & WHITE

Glenridge Highlands One a Professional Corporation

5555 Glenridge Connector S

Suite 425 S

Atlanta, Georgia 30342 A M
(770) 698-0700 By: R ‘

(770) 698-0071 Ira L. Rachelson
: » Georgia Bar No. 591700
Counsel for Petitioner

Mitchell & Associates MITCHELL & ASSOCIATES

3390 Peachtree Road

Suite 520 ' ,

Atlanta, Georgia 30326 L {Z{/\[&M

(404) 262-9488 By: . JAH HU=
(404) 231-3774 Bruce Mitchell v

Georgia Bar No. 512350
Counsel for Petitioner
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CERTIFICATE OF SERVICE

; This is to certify that I have on this day served copies of the foregoing Reply to Response to
Motion to Compel Discovery upon the following individuals by mailing copies of the same via first
class mail U.S. Mail in properly addressed envelopes with sufficient postage addressed to:

Richard A. Allen, Esq.

Zuckert, Scoutt & Rasenberger, LLP
888 Seventeenth Street, NW

Suite 600

Washington, D.C. 20006

George A. Aspatore, Esq.
Norfolk Southern Corporation
Three Commercial Place ’

Norfolk, Virginia 23510-2191 | o _
This 18® day of March, 2002. /é -

Ira L. Rachelson
Georgia Bar No. 019780

Attorney for Petitioner

Rachelson & White
Glenridge Highlands One
5555 Glenridge Connector
Suite 425

Atlanta, Georgia 30342
(770) 698-0700
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