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Honorable Vernon A. Williams
Surface Transportation Board
1925 K. Street N.W.

Washington, D.C. 20423-0001 So 7 997

Re:  STB Docket No. AB-573X, Trinidad Railway, Inc. — Abandonment Exemption — in Las
Animas County, CO

STB Finance Docket No. 34087, Trinidad Railway, Inc. — Lease and Operation
Exemption — Kern Valley Railroad Company

" 'STB Finance Docket No. 33956, Kern Valley Railroad Company — Lease and Operation
Exemption — Trinidad Railway, Inc.

Dear Mr. Williams:

On behalf of our client, Rail Ventures, Inc. we ask that you please find enclosed, the following
items:

D The origindl and ten copies of the Request on Behalf of Rail Ventures, Inc. to Establish
Terms and Conditions of Sale (“Request”) for filing;
2) A check in the amount of Fifteen Thousand Six Hundred and No/100 Dollars
($15,600.00) payable to the order of the Surface Transportation Board for the filing fee i in
accordance with the Board’s regulations at 49 C.F.R. § 1002.2(26);

. 3) A computer diskette with the Request saved in the required Word Perfect format;
4) A certificate of service;
5) An additional copy of the face-sheet of the Request; and
6) A stamped, self-addressed envelope.
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If you would be so kind as to direct someone in your office to send us the additional face-sheet
copy with a “received” stamp, or some other stamp of similar designation, affixed, in the
enclosed envelope, it would be greatly appreciated. Please call us with any questions or concerns
((206) 268-8646).

Very truly yours,

(anoc—"

Taro Kusunose
Stephen L. Day

TK:Itg
Enclosures
ce: Mr. John W. Reed

M. Fritz Kahn (via overnight delivery)
Mr. John D. Heffner
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Certificate of Service

STB Docket No. AB-573X, Trinidad Railway, Inc. — Abandonment Exemption — in Las
Animas County, CO

STB Finance Docket No. 34087, Trinidad Railway, Inc. — Lease and Operation
Exemption — Kern Valley Railroad Company

STB Finance Docket No. 33956, Kern Valley Railroad Company — Lease and Operation
Exemption — Trinidad Railway, Inc.

I certify that I have this day served copies of the attached REQUEST ON BEHALF OF RAIL
VENTURES, INC. TO ESTABLISH TERMS AND CONDITIONS upon all parties of records in
this proceeding, by first class mail, postage-prepaid, except for to Mr. Fritz Kahn, to whom the a
copy of the attached was served by overnight mail, postage-prepaid.

Print Name: _ 78RO KusunosE._

- (49 CF.R. §1104.12; 49 U.S.C. 10321; 5 U.S.C. 553)
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BEFORE THE

SURFACE TRANSPORTATION BOARD

STB Docket No. AB-573X

TRINIDAD RAILWAY, INC. - -
ABANDONMENT EXEMPTION - - IN LAS ANIMAS COUNTY, CO

STB Finance Docket No. 34087
TRINIDAD RAILWAY, INC. - -
LEASE AND OPERATION EXEMPTION - - KERN VALLEY RAILROAD COMPANY

IN THE MATTER OF AN OFFER OF FINANCIAL ASSISTANCE

REQUEST ON BEHALF OF RAIL VENTURES, INC.
TO ESTABLISH TERMS AND CONDITIONS OF SALE

SUMMARY
Pursuant to 49 U.S.C. § 10904(e) and the regulations of the Surface Transportation Board

(“Board”) at 49 C.F.R. § 1152.27(g) and (h), Rail Ventures, Inc. (“Offeror”) hereby submits its
case-in-chief request (“Request™) that the Board set terms and conditions in this OFA
proceeding. This Request is due March 18, 2002. Although Offeror will continue to negotiate
with Kern Valley Railroad Company and/or Trinidad Railway, Inc. (collectively “Carrier), in
view of the absence of an agreement as of today, March 16, 2002, Offeror hefeby requests that
the Board review the net liquidation value assessments prepared by each party and establish

reasonable terms and conditions for sale of the rail line in question (the “Line™).
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BACKGROUND
The history of this proceeding is long and complex. Fortunately, much of this history has

been succinctly summarized by the Board in the “Background” discussion in its Decision served
January 15, 2002 as follows:

On September 1, 2000, Trinidad Railway, Inc. (Trinidad) invoked the class
exemption procedures at 49 C.F.R. 1152.50 to abandon a 28-mile segment of rail in Las
Animas County, CO, between milepost 2.0 at Jansen and the end of its line at
milepost 30. Before that notice went into effect, Rail Ventures timely filed a notice of its
intent to invoke the offer of financial assistance (OFA) provisions of 49 U.S.C. 10904 in
order to acquire the line for continued rail service. That filing, and subsequent
extensions, stayed the effective date of the abandonment exemption covered by the
notice. On December 5, 2000, Rail Ventures timely filed its OFA, offermg to buy the
line for $2.5 million.

Meanwhile, on October 31, 2000, after having received notice of Rail Ventures’
forthcoming OFA, Trinidad sold its entire 30-mile line (including the 28-mile segment
for which it sought abandonment authority in this proceeding) to Kern Valley, which
subsequently invoked the class exemption procedures at 49 C.F.R. 1150.31 to obtain

authorization for the purchase. Kern Valley Railroad Company-Acquisition and

Operation Exemption-Trinidad Railway, Inc., STB Finance Docket No. 33956 (notice
served and published Nov. 21, 2000). Kern Valley conceded that it acquired the line

segment not to provide rail service, but rather to salvage the rail property once it is
abandoned. Kern Valley, however, also acknowledged that the line remained subject to
the section 10904 OFA process, to RTC’s request for issuance of a NITU, and to other
conditions imposed on the abandonment exemption.

In a decision served December 8, 2000, the Director of the Office of Proceedings
found that Rail Ventures was a financially responsible entity. The Director also denied a
request by Kern Valley to reject the OFA and a request by RTC to dismiss the OFA.

By a decision served August 13, 2001, addressing various challenges to the
propriety of Kern Valley’s acquisition and of Rail Ventures’ OFA, the Board affirmed the
Director’s decisions approving Kern Valley’s purchase and finding Rail Ventures to be
financially responsible under section 10904. The Board set September 12, 2001, as the
date by which Kern Valley or Rail Ventures could ask the agency to establish the terms
and conditions for an OFA purchase of the line, if the parties were unable to agree on a
purchase price.

On August 30, 2001 Rail Ventures, asserting a lack of cooperatlon by Kern
Valley, filed a petition to grant Rail Ventures access to inspect the line and to compel
Kern Valley to disclose the purchase price it had paid for the line.. Rail Ventures also
requested an extension of the due date for a request to establish the terms and conditions
for an OFA purchase of the line. In a decision served September 12, 2001 (the
Disclosure Order), the Board granted Rail Ventures’ requests. On the same day, Kern
Valley petitioned for reconsideration of that decision.

In a decision served December 12, 2001, the Board inter alia, denied Kern
Valley’s petition for reconsideration of the Disclosure Order and ordered Kern Valley, by
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January 21, 2002, to: (1) disclose to Rail Ventures the purchase price Kern Valley paid
for the line; and (2) grant Rail Ventures a‘ccess to the line in order to inspect it.!

By way of a petition filed December 21, 2001, Carrier asked the Board to stay
enforcement of its December 2001 Order. In its January 2002 Order, the Board denied Carrier’s
petition. Carrier then appealed the January 2002 Order. By its Order served February 5, 2002,
the Board denied Carrier’s appeal, and again ordered that Carrier comp'rly with the terms of its
December 2001 Order. |

The end-result of this long history is that, as the Board ordered in its December 2001
Order:

If [Offeror]and [Carrier] cannot agree on a purchase price for the line, either party may
request the Board to establish the terms and conditions for the purchase on or before a
date 20 days after the date Rail Ventures receives the relevant purchase price information
and is granted access to the line. .

Offeror received the purchase price information from Carrier on February 8, 2002. Offeror then
accessed the Line on February 26, 2002. Subsequently, upon request, the Board set the due date
for either pérty to request the Board to establish terms and conditions as March 18, 2002.°
Offeror is willing to continue to negotiate with respect to various aspects of this
transaction. In the event that the parties are able to reach an agreement, Offeror will immediately

notify the Board.

' Trinidad Railway, Inc. — Abandonment Exemption — In Las Animas County, CO, STB Docket No. AB-573X
(2002); Trinidad Railway, Inc. — Lease and Operation Exemption — Kern Valley Railroad Company, STB Finance
Deocket No. 34087 (2002) (notice served and published January 15, 2002).

% Trinidad Railway, Inc. — Abandonment Exemption — In Las Animas County, CO, STB Docket No. AB-573X
(2001) (notice served and published December 12, 2001).

* Inits Decision served February 28, 2002, the Board ordered that the parties have until March 18, 2002, or 20 days
from February 26, 2002, to request that the Board establish the terns and conditions for the purchase of the line.
Trinidad Railway, Inc. - Abandonment Exemption — In Las Animas County, CO, STB Docket No. AB- 573X (2002)
(notice served and published February 28, 2002).
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DESCRIPTION OF THE SUBJECT LINE
The Line is a 28-mile segment of rail line in Las Animas County, CO, between Mile Post
2.0 at Jansen, and the end of the line at the former New Elk Mine at Mile Post 30 (east of
Stone;vall). At one point, some (if not all) of the Line was owned by the Denver and Rio Grande
Westerﬁ Railroad Company. Subsequent owners of the Line include the Colorado and Wyoming
Railway Company and Trinidad Railway, Inc. (“Trinidad”).

Although Offeror has not been able to confirm ownership of the Line real property
(please refer to the discussion at Section (3), infra, concerning the ambiguity surrounding current
ownership of the property underlying the Line), it appears to Offeror ;hat in late—Obtober/early-
November, 2000, Trinidad sold all of its interest in the Line to Kern Valley Railroad Company
(“Kern Valley”). This last transfer of the Line property is evidenced both by a quitclaim deed by
Trinidad to Kern Valley,” and an Easement Agreement between the same parties.’

With the quitclaim deed, Trinidad deeded to Kern Valley whatever ownership interest
Trinidad had in that Line property between Mile Post 2.0 and Mile Post 15.11, in consideration
of the sum of Ten Dollars ($10).° With the Easement Agreement, Trinidad granted to Kern
Valley the right to use the rail property between Mile Post 15.11 and Mile Post 32 (although the

Line ends at Mile Post 30), again in consideration of the sum of Ten Dollars ($10).’

# See Quitclaim Deed from Trinidad Railway, Inc. to Kern Valley Railroad Company of October 30, 2000 (Exhibit
A).
® See Easement Agreement between Trinidad Railway, Inc. and Kern Valley Railroad Company of November 1,
2000 (Exhibit B).

See supra note 4.
7 See supra note 5.
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DISCUSSION

1) The Applicable Valuation Standard is Net Liquidation Value (“NLV?”),
Not Going Concern Value :

In the Interstate Commerce Commission’s (“1.C.C.”) landmark 1981 “Lake Geneva
Line” decision,® the I.C.C. held that in the absence of a higher going concefn value for continued
rail use, the proper valuation standard in proceedings under section 10904 is the net liquidation
value (“NL ”)./ [The Board applies I.C.C. orders on determinations in effect at the date of the
Board’s creation pursuant to section 204 of the I.C.C. Termination Act of 1995 (Pub. L. 104-88).
The I.C.C. and the Board will hereafter be collectively referred to simply as “the Board.”] Lake
Geneva Line continues to be the seminal decision concerning “set terms” requests.’

Substantially all, if not all of the Board’s set terms decisions since Lake Geneva Line
recite at least facially in one form or another, that “in the absence of a higher going concern
value for continued rail use,” the applicable valuation standard should be NLV for the highest -
and best nonrail use."’ Despite this repeated reference to “going concern value,” in none of these

decisions has a going concern value ever been applied."!

¥ Chicago and North Western Transportation Co. — Abandonment Between Ringwood, IL and Geneva, WI, 363.
L.C.C. 956, 1981 WL 22668 (1.C.C, 1981) (“Lake Geneva Line”).
® See e.g., CSX Transportation, Inc. — Abandonment in Harnett County, NC — In the Matter of a Request to Set
Terms and Conditions, Docket No. AB 55 (Sub No. 190), 1987 WL 99393 (L.C.C.); Fillmore Western Railway Co. —
Abandonment Exemption — In Fillmore County, NE — In the Matter of a Request to Set Terms and Conditions, STB
Docket No. AB-492 (Sub No. 2X), 2001 WL 1343110 (I.C.C.).
0 Seee.g., CSX T ransportation, Inc. — Abandonment in Harnett County, NC — In the Matter of a Request to Set
Terms and Conditions, Docket No. AB 55 (Sub No. 190), 1987 WL 99393 (1.C.C.); Conrail Abandonment of the
Shamokin Cluster in Northumberland County, PA — In the Maiter of a Request to Set Terms and Conditions, Docket
No. AB-167 (Sub No. 989N), 1987 WL 98405 (I.C.C.); Chicago and North Western Transportation Co. —
Abandonment — Between Steamboat Rock and Hampton in Hardin and Franklin Counties, IA ~ In the Matter of a
Request to Set Terms and Conditions, Docket No. AB-1 (Sub No. 217), 1989 WL 238616 (L.C.C.); Portland
Traction Co. — Abandonment Exemption — In Mulionomah and Clackamas Counties, OR — In the Matter of a
Request to Set Terms and Conditions, STB Docket No. AB-225 (Sub No. 2X), 1990 WL 287141 (I1.C.C.); The
Grand Trunk Western Railroad Co. — Abandonment — In Clark, Madison and Fayette Counties, OH — In the Matter
of a Request to Set Terms and Conditions, STB Docket No. AB-31 (Sub No. 29), 1990 WL 288276 (L.C.C.); CSX
Transportation, Inc. — Abandonment Exemption — In Sanilac and St. Clair Counties, MI — In the Matter of a Request
to Set Terms and Conditions, STB Docket No. AB-55 (Sub No. 321X), 1990 WL 287801 (1.C.C.); Boston and
Maine Corporation and Springfield Terminal Railway Co. — Abandonment and Discontinuance Exemption — In
Berkshire County, MA — In the Matter of a Request to Set Terms and Conditions, STB Docket No. AB-32 (Sub No.
42X), 1990 WL 300534 (1.C.C.); Boston and Maine Corporation and Springfield Terminal Railway Co. —
Abandonment and Discontinuance of Service in Hartford County, CT ~ In the Matter of a Request to Set Terms and
Conditions, STB Docket No. AB-32 (Sub No. 43), 1991 WL 158233 (1.C.C.); Central Michigan Raitway Co. —
Abandonment — East of Ionia to West of Owosso — In Michigan — In the Matter of a Request to Set Terms and
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This is the result of the Board, in its Lake Geneva Line decision, having effectively
closed the door on carriers attempting to “have it both ways.” The Board in effect stated that it
would not permit carriers who asked it for authorization to abandon a line based upon economic
factors,'? to then turn around and ask for a going concern value for “continued rail use” in that
same proceeding. -

In Lake Geneva Line, the offeror (“GLA”) based its purchase price offer on NLV.
Carrier (“C&NW?) on the other hand, argued that the line had a value for rail transportation
purposes which exceeded its value for nonrail purposes.”> Upon review of the situation, the

Board found C&NW’s argument simply unacceptable, noting that:

[C&NW'’s argument] is inconsistent with its position and the Commission’s finding in the

original abandonment proceeding. C&NW’s abandonment application showed that the
rden of contin ration of the line imposed a burden on interstate commerce

which outweighed the benefits of continued operation. See Colorado v. United States,
271 U.S. 193 [sic] (1926). C&NW showed that the line lost money. . ., incurred
opportunity costs. . ., required rehabilitation. . ., had increased future annual
maintenance. . ., and suffered declining traffic. This was sufficient to show that the line
did not warrant continued retention as a rail line. Hence, C&NW admitted that the assets

tied up in the line were more valuable to it in uses other than the continued operation of a
rail corridor: This position was adopted by the Commission when it authorized the
abandonment. It would be inconsistent for the Commission to make a contrary finding

4
here.!

Conditions, STB Docket No. AB-308 (Sub No. 1), 1991 WL 195821 (I.C.C.); Chesapeake Western Railway Co. —
Abandonment — Between Pleasant Valley and Staunton in Rockingham and Augusta Counties, VA ~ In the Matter of
a Request to Set Terms and Conditions, STB Docket No. AB-290 (Sub No. 120), 1992 WL 224874 (1.C.C.); Buffalo
Ridge Railroad, Inc. — Abandonment Exemption — Between Manley, MN and Brandon, SD — In the Matter of a
Request to Set Terms and Conditions, STB Docket No. AB-377X, 1993 WL 130543 (1.C.C.); Norfolk Southern
Railway Co. — Abandonment Exemption — Between Red Bay and Haleyville, AL in Franklin, Marion and Winston
Counties, AL — In the Matter of a Request to Set Terms and Conditions, STB Docket No. AB-290 (Sub No. 123X),
21993 WL 405276 (1.C.C.); Fillmore Western Railway Co. — Abandonment Exemption — In Fillmore County, NE —
In the Matter of a Request to Set Terms and Conditions, STB Docket No. AB-492 (Sub No. 2X), 2001 WL 1343110
(1.C.C)).
Y See id.
12 The United States Supreme Court in effect held in Colorado v. United States, 271 U.S. 153, 168, 46 S.Ct. 452,
456 (1926) that in order for a carrier to abandon a line, it must demonstrate to the Board that the burden of continued
rail operation of the line outweighs public necessity and convenience. '
1 Lake Geneva Line, supra note 8 at 957.
' Id. at 957-58 [emphasis supplied].
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After Lake Geneva Line, the possibility that a carrier which has been grantéd the right to
abandon a line based upon economic factors would also be granted a going concern value for
“continued rail use” has remained only hypothetical. As will be demonstrated to the Board infra,
the facts in this préceeding ensure that it will continue to remain hypothetical.

As applied to the facts in this proceédh1g, Lake Geneva Line prohibits Carrier, like
C&NW, from receiving a going concern value. Kern Valley’s predecessor-in-interest in this
matter,”® Trinidad Railwafy, Inc. (collectively with Kern Valley Railroad Company: “Carrier,” as
noted previously) filed its Notice of Exemption Under 49 C.F.R. 1152.50 (“Notice of
Exemption”) with the' Board on September 1, 2000.'° In its Notice of Exemption, Carrier implied
that continued operation of the Line would impose economic burdens which outweighed the

resulting benefits. Carrier noted:

“A. P. Maxwell Development Co., LLC purchased the stock of [Carrier] in 1996 in
anticipation of hauling coal over the Line. The coal mine owners have now determined
that it is not economically feasible to open and operate a coal mine in this area.'”

In this same Notice, Carrier also argued that “[tThe proposed abandonment. . . will eliminate a

line that has not been operated in over four years. The only alternative to this action would be

not to abandon the Line and to prevent its owner, A. P. Maxwell Development Co., LLC from

disposing of the assets.”!®

Carrier convinced the Board. As a result, on September 21, 2000, the Board issued its -
decision that so long as no formal expression of intent to file an OFA was received, the
abandonment exemption would be effective on October 21, 2000.° As the Board itself even

pointed out later, “Kern Valley conceded that it acquired the line segment not to provide rail

1> For a discussion of the relationship between Trinidad Railway, Inc. and Kern Valley Railroad Company, please
refer to the “Background” discussion supra.

16 See Notice of Exemption (Exhibit C).

17 1d. at  (10)(ii)(5).

8 4. at (1) [emphasis supplied]. .

Y Trinidad Railway, Inc. — Abandonment Exemption — In Las Animas County, CO, STB Docket No. AB-573X
(2001) (notice served and published September 21, 2001).
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service, but rather to salvage the rail property once it was abandoned.”® Accordingly, Carrier
should not receive a going concern value.

Offeror has been made aware that a coal mine owner recently re-opened a mine close to
the Line. Clearly, this was either not the situation at the time Carrier chose to file its-Notice of
Exemption with the Board, or Carrier misrepresented the mine-owner’s status at that time. If the
former occurred, then the current existence of the re-opened coal mine must be d_isregarded. As
the Lake Geneva Line discussion, supra, demonstrates, the only facts that matter are those which
existed at the time the Board decided to grant or deny the abandonment.

The possibility that conditions may later change is a risk that all carriers contemplating
abandonment must carefully assess. It is the same possibility that purchasers of such lines
themselves must also assess in the future. In this proceeding, Carrier weighed the risks, and
chose to argue before the Board that the benefits of liquidating the Line outweighed the
foreseeable opportunity values to itself, and to the public interest. The Board agreed. Carrier
should not now be heard to argue that a going concern value (rather than NLV) should apply
based upon circumstances which have changed during this undeniably lengthy proceeding.”’

Almost all of the delays in this proceeding can be attributable to Carrier’s maneuvering.
Kern Valley is the interloper. Had Kern Valley not acquired rights to the property for the
admitted purpose of tearing up the tracks for salvage, it is likely that Offeror would have already
been in possession of the Line when the decision to re-open the mine was madé. In that event, it
would have been Offeror, not Carrier, that reaped a short-term windfall. It was merely
serendipity for Carrier that its aggressive pursuit of litigation forestalled Offeror’s acquisition of
the Line under the OFA procedures.

Although Offeror is unwilling to go so far as to state that Carrier has abused the Board’s

processes to frustrate transfer of the Line to a long-term operator, Offeror feels it is imperative to

® Tvinidad Railway, Inc. — Abandonment Exemption — In Las Animas County, CO, STB Docket No. AB-573X
(2002); Trinidad Railway, Inc. — Lease and Operation Exemption — Kern Valley Railroad Company, STB Finance
Docket No. 34087 (2002) (notice served and published January 15, 2002).

) 1 Carrier invoked the class exemption procedures at 49 C.F.R. 1152.50 on September 1, 2000.
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point out that valuation for purposes of an OFA proceeding should date from the time of the
proposed abandonment. Carrier should not be allowed, through its own delay, to re-open doors it
had already slammed shut.

Should Carrier still insist that a goirig concern value be applied based upon the re-
opening of the local mine, Offeror hereby disputes the weight attributable to that operation. The |

coal-mining operation at issue began in the summer of 2001.%

By March of this year (less than
six months later) however, the operating company’s parent filed for Chapter 11 bankruptcy
protection.23 Despite recent assurances by the operating company to the local press that thére
will be no impact from the bankruptcy, certain local subcon(tractors already remained unpaid for
a period of time.>* The re-opened mining operations cannot be counted to support a going
concern value.

Finally, as the Board is well aware, as soon as the price of natural gas falls again, the
market for coal will fall along with it. Nevertheless, as it is not Offeror’s intent to harm the
public interest, but rather to serve it, Offeror is willing to haul any tendered freight along the
Line for as long as such freight exists. It must be pointed out however, that Offeror does not rely
upon coal revenues for its plan to operate the Line. Offeror’s plan (and dream) has always been,
and to this day remains, to operate a passenger operation taking full advantage of the physicalr
beauty of the surrounding property. It is only in addition to this primary operation that Offeror
would service any shipper on the Line. Offeror plans to preserve this line and tko operate it. For

all of the reasons listed above, NLV, not going concern value, should be applied.

2) No Assemblage Should Be Applied

Entirely separate from the issue of going concern value, is that of “assemblage.” Unless

Carrier demonstrates that there is a market for the Line as an assembled non-rail corridor,

22 See Catherine Arkley, Lorencito: No Local Impact From Bankruptcy Proceedings, Trinidad Plus, March 5, 2002
<http://www.trinidadco.com/stories2002/news/03/05/lorencito.html> (Exhibit D).

B See Mike Garrett, Bankruptcy Not Hindering Lorencito Mines, The Pueblo Chieftain, March 9, 2002
<http://www.chieftain.com/print/Saturday/news/articles/nil7.htm> (Exhibit E).

2 See supra note 22.
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assemblage should not be applied. As the Board is aware, assemblage refers to that enhancement
factor applied to land value when the right of way is to be sold as an assembled non-rail

corridor.”> The Board wrote in Lake Geneva Line that:

An assemblage value may be applied if the property has value as a corridor for other than

rail use. (e.g...a utility corridor). There is, however, no evidence in the record that there
is a market for this parcel as a nonrail corridor. Accordingly, the [assemblage] -
increase. . . was improper.”®

Here, Carfier too must also demonstrate that there is a market for the assembled corridor for a
non-rail use if an assemblage factor is to be applied.' As of yet, Offeror has not been made aware
that any such market exists. Furthermore, Offeror’s president has researched the local market,
and to the best of his ability, he opines that no such market exists.”’ Accordingly, if Carrier does
not offer convincing and credible evidence of such a market, no assemblage factor can be

applied.

3) Land Value Should Be Attributed Only to That Property
for Which Carrier Owns Marketable Title

The Board has established that when computing line NLV, it assigns land value only to
the real property for which the carrier holds marketable title.”® In the current proceeding, Offeror
is aware that somé, if not a substantial portion, of the Line property is held by Carrier as a

railroad right-of-way rather than owned in fee simple.”” Offeror has attempted, for at least the

% Boston and Maine Corporation and Springfield Terminal Railway Company — Abandonment and Discontinuance

Exemption — In Berkshire County, MA - In the Matter of a Request to Set Terms and Conditions, Docket No. AB 32

(Sub No. 42-X), 1990 WL 300526 (I.C.C.).

8 Lake Geneva Line, supra note 8 at 959 [emphasis supplied].

" Declaration of John W. Reed at § 3 (Exhibit F). v

2 Chicago and North Wesiern Transportation Co. — Abandonment Between Ringwood, IL and Geneva, WI, 363

L.C.C. 956, 959, 1981 WL 22668 at 3 (I.C.C); Norfolk Southern Railway Company — Abandonment Exemption —

Between Red Bay and Haleyville, AL in Franklin, Marion and Winston Counties, AL - In the Matter of a Request to

Set Terms and Conditions, Docket No. AB-290 (Sub No. 123X), 1993 WL 405276 at 3 (1.C.C.); Central Michigan

Railway Company — Abandonment — East of Ionia to West of Owosso - In Michigan — In the Matter of a Request to

Set Terms and Conditions, Docket No. AB 308 (Sub No. 1), 1991 WL 195821 at 2 (I.C.C.); Fillmore Western

Railway Company. — Abandonment Exemption — In Fillmore County, 2001 WL 1343110 at 6 (I1.C.C).

¥ See Letter from Ed Trommeter of Town & Country Estates Realty, Inc. to John Reed of March 14, 2002 at ] 3

(Exhibit G); See also eMail from Fritz Kahn to Thomas F. McFarland [Previous Counsel for Offeror] of Angust 21,
-11 -
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last six months, to determine the amount of Line property owned by Carrier in fee.° In
particular, Offeror has contacted the local title company concerning this issue but the title
company representative has indicated that a precise determination of the allocation between the
Line’s railroad right-of-way easement and fee simple property cannot be made.’! As of yet,

Offeror has received only limited information from Carrier concerning the allocation of the real

property underlying the Line. ’ '

In fact, Carrier’s counsel indicated to Offeror that Carrier itself did not have information
as to the allocation between fee ownership and easement use of the Lineﬂ property.”* The one
Line appraisal that Carrier has provided to Offeror®® unfortunately also did not address real estate
issues. It does, however, curiously provide a value of Four Hundred Fifty Eight Thousand and
No/100 Dollars ($458,000.00) for “RIGHT OF WAY & IMPROVEMENTS?” despite the fact
that the Line improvements were separately valued elsewhere in the appraisal.** Offeror
requested a breakdown of this véluation,” but no response to this request was provided by
Carrier.

It remains unclear whether any of the Line’s underlying property is held by Carrier in fee
simple. It appears that whatever the nature of its titlg, Carrier only acquired unknown property
rights from Mile Post 2 to Mile Post 15.11, and more importantly it clearly has only easement
rights from Mile Post 15.11 to Mile Post 30.%® The value of an easement is largely in the right to

operate, a right which the Board controls. In any event, the nature of the surrounding real

2001 (Exhibit H); Easement Agreement between Trinidad Railway, Inc. and Kern Valley Railroad Company of
November 1, 2000 (Exhibit B).
30 See supra note 27 at 9] 2 (Exhibit F).
' Id atq 4.
32 See eMail from Fritz Kahn to Thomas F. McFarland [Previous Counsel for Offeror] of August 21, 2001 (Exhibit
H). )
*3 See Appraisal Report of Railroad Track Materials Located Between Mile Post 2.00 near Trinidad, Colorado and
Mile Post 30.00 near Weston, Colorado (Novernber 14, 2000) by A&K Railroad Materials, Inc. for Kem Valley -
. Railroad Company (Exhibit I).
 Seeid.
3 See Facsimile Transmittal from Thomas F. McFarland [Previous Counsel for Offeror] to Fritz Kahn of August
22,2001 (Exhibit J).
3 See Quitclaim Deed from Trinidad Railway, Inc. to Kern Valley Railroad Company of October 30, 2000 (Exhibit
A); Easement Agreement between Trinidad Railway, Inc. and Kern Valley Railroad Company of November 1, 2000
(Exhibit B). :
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property (féderal and state, rural and undeveloped) would indicate that any land to which Carrier
is able to prove that has marketable title would nevertheless support only a low value.*’

Given the unique circumstance Offeror faces (not knowing and unable to discern the full
nature of Carrier’s title), Offeror hereby respectfully requests that the Board examine any Carrier
real estate appraisal which might be filed with Carrier’s reply to this Request, and to then
determine the Line’s land value based only upon that portion of the Line property to which

Carrier can demonstrate it has marketable title.

4) Net Liquidation Value of “The Line”
In Lake Geneva Line, the Board established the now thoroughly accepted method of

calculation of NLV as: 1) the net value of the land for sale to adjoining property owners + ii) the
gross value of the improvements to the land — iii) the removal costs of the improvements.*® As
noted in the discussion in 3), ébove, Offeror must defer to the judgment of the Board concerning
the net value of the land. ‘

Offeror is able, however, to submit appraisals received concerning the gross value of the
improvements to the land, as well as the costs associated with removal. Offeror’s appraisal by
Mountain States Contracting (“Offeror’s Appraisal”) is attached hereto for examination by the
Board.* The appraisal methodology used by the appraiser consists of evaluating the materials
and amounts listed as existing on the Line by an appraiser hired by Carrier.*> Carrier had
transmitted this report to Offeror for Offeror’s use. The valuation was completed by applying
materials and labor values basedvupon.Mountain States’ own purchasing experience for like

| materials, FOB the Line.*’ As can be seen, Offeror’s Appraisal’s grand total NLV (for

37 See Letter from Bd Trommeter of Town & Country Estates Realty, Inc. to John Reed of March 14, 2002 (Exhibit
G); See also Letter from James M. Morseberger of Trinidad Properties North, Inc. of March 14, 2002 (Exhibit K).
3% See Lake Geneva Line, supra note 8 at 958.

3 Appraisal by Mountain States Contracting for Rail Ventures, Inc. of February 24, 2002 (Exhibit L).

0 See supra note 33.

1 See supra note 39.

-13-
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improvement value minus removal costs) is Two Million Two Hundred Fifty One Thousand and
Twenty Two and No/00 Dollars ($2,251,022.00).*

Using a similar appraisal methodology, the president of Northwestern Railroad
Construction, Inc. (“Northwestern”) stated an appraisall value as of March 6, 2002, of between
Two Million Two Hundred Thousand Dollars ($2,200,000.00) and Two Million Five Hundred
Thousand Dollars ($2,500,0‘00.00).43 Again, using a similar appraisal methodology, the Director
of Rail Services for David J. Joseph Company (“DJJ”) also stated an appraisal value as of March
14, 2002, of Two Million Three Hundred Sixty Four Thousand Five Hundred and No/100
Dollars ($f/_‘,3»64.,5()0.00).44 Unfortunately, because Offeror has not yet received Northwestern
and DJJ’s respective full appraisal reports with further supporting documentation, Offeror
submits Mountain States’ appraisal as its primary support for NLV calculation.

WHEREFORE, Offeror hereby respectfully requests that the Board set the NLV at Two
Million Two Hundred Fifty One Thousand and Twenty Two and No/00 Dollars ($2,251,022.00),

in addition to the land value established by the Board.

Respectfully submitted,

Stephen L. Day -
Taro Kusunose

Attorneys for

Rail Ventures, Inc. (“Offeror”)
One Convention Place

701 Pike Street, Suite 1400
Seattle, WA 98101

(206) 292-9988 — Telephone
(206) 343-7053 — Fax

A
43, See Letter from Northwestern Railroad Construction, Inc. to Rail Ventures, Inc. of March 6, 2002 (Exhibit M).
4 See Letter from David J. Joseph Company to John Reed of March 14, 2002 (Exhibit N).
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EXHIBIT A

POD000G4AESE
Filed for Record in
BER RNIMJ EE:NZQLES
WHEN RECORDED, MAIL TO: gﬁmfi‘ﬁgs—éooo AY 10146 ar.
Kem Valley Railroad Company g; C,L: m&n 5. 80
ATTN: GeargeJ. Ross A Bank 1000 Page 180 - 182
P.0O, Box 26421
ity, UT 84126 . t ) okt Pa
SaltLake Clty, (T 841 Jipssrument. o Baok Pags

QUITCLAIM DEED

THIS INDENTURE is made the 3/ " ay ot __() € of E/Z 2000 by TRINIDAD:
RAILWAY INC. a corporation organized and existing under the laws of the State of Montana, with
principal offices at 16 Bast Granite, Butte Montana 59701 (“Grantor”) to KERN VALLEY .
RAILROAD COMPANY, P.0. Box 26421, Salt Lake City, Utah, 84126 (“Grantee”).

WITNESSETH: Grantor, in consfderation of the sum of Ten Dollars (§10.00) paid by
Grantee, the recelpt of which is hereby acknowledged, daes hereby remise, release, quitclaima and
canveys to Grantes, and 1a their successocs and assigns all of Grantor's right, Uile and Interest in and
to the land in Les Animas County, Colorado, which is mare particularly described on attached
“Exhibit A", including Grantar's interest in any and all improvements on the Land.

TO HAVE AND TO HOLD, to Grantee, their hieirs and assigns forever.

2

_ INWITNESS WHEREOF, Grentor has exccuted this instrument tha day and year abova first
wrilten, :

bt f s

w. /HEL 4%/1/7




) !nstru-ant Baolk Pa

200000648698 OR 1000

STATE QGF INDIANA )
SS:
COUNTY QF VANDERBURGH ]

The foregoing Quitclaim Deed between Trinidad Railway Inc. and
Kern Valley Railroad Company dated Oure@e- 31 , 2000 was
subscribed, sworn to, and acknowledged before me this 21 day of

<.

Q‘r\)'serv | 2000, by Ac. Praay Aub  (GAuCe ABowGra e .
who affirmed to me under penalti.es of perjury, that Chay‘_agrej‘.:,;

respectively the DI 6 o~ Qulh
of Trinidad Railway Inc., a Mcntana Co*’porat*on

My Commission Expires: Printed C‘e\mshm%\:_&vaeou
gepjcew&\g&d" , 4 2008 Resniing in \}ev\dm)’\au\. QQ\‘ County,
A ! Indiana Notary Pu :

ﬂe




Instrument Baok Pa

200000648698 GR 1000

H UAM

The real estate and improvemeats that constitute that portion of the Trinidad
Railway, Inc. right of way lying in the County of Las Animas, State of Colarado,
beginning at Milepast 2 and cantinulng [n & generally Wosterly direction to the Bast slide
of Bridge [SA at approximately Milepost 15.11.

1

e
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On 11~os-—eooo At 10 46 am.
Ens&ﬂem 5.00

00
EASEMENT AGREEMENTGR Buak (000 Page 171 — 17%

EXHIBIT

unent Book Page
THIS AGREEMENT (the “Easement Agreement™) is made ﬁ)ﬁ ﬁﬁvg’gbe‘r, L
2000, by and between Trinidad Railway, Inc., a Montana Corparatiag, (“Grantor”) and Kem
Valley Railroad Company, a Nevada Ccrporation, or its Assign (“Grantee™).

WHEREAS, Grantor has heretofore entered inta an Agreement, Bill of Sale and
Assignment with Grantes by which Grantor has assigned to Grantee its common carrier
obligation and its operating authority over the real estate more particularly described on Exhibit
“A' hereto {the “Trinidad Ratlway Real Estate™),

WHEREAS, Grantor has also heretafore conveyed, transferred and assigned to Grantee
all rails and track, including all ties, tie plates, joint bars, hallast, switches and other track
materialy lacated oa or over the Trinidad Railway Real Estate,

WHEREAS, Grantee has requested an easement to occupy and use the Trinidad Railway
Real Estate for railway purposes and has requested another casement to cater Grantor’s property
to remove all rails and track, including all ties, tie plates, joint bars, ballast, switches and other
track matenials from Grantor’s property, and

WHEREAS, Grantor is willing to grant tnese easements to Grantee for the purposes, and
upon the conditions, get forth in this Basernent Agreement. '

NOW, THEREFQRE, for Ten Dollars and other good and valuable consideration, the
receipt and sufficiency of which are hereby acknowledged, Grantor does hereby grant and.
convey to Grantee, 113 successor and assigns the follawing described easements:

The right of Grantze, its successors, assigns, agents and employces,
to use the Trinidad Railway Real Estate for railroad purposes.

The right of Grantee, its agents and employecs, with necessary
equipment, ta enter on and have aceess to the Trinidad Railway
Real Bstate owned by Grantor, to remave any rails and track,
including all ties, tie plates, joint bars, batlast, switches and other
track materials located on Grantor’s Real Estate.

This Easement Agreement shall be binding in perpetuity upon and shall inure to the
benefit of Grartor and Grantee and their respective successors and assigns. Notwithstanding the
foregoing, Grantor shall have the right to terminate these easements upon prior written notice
after one (1) year has elapsed from the date of the dismissal or withdrawal of the pendmg OFA
proceeding,.

IN WITNESS WHEREOQF, Graator and Grantee have executed this Easement-Agreement
cffective the day and year first sbave written.
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20000066&6‘35 aR 1900

GRANTOR

TRINIDAD RAILWAY, INC,

fmw

Its: KES’*’ éﬁﬁf

STATE OF INDIANA )
)
COUNTY OF VANDERBURGH ) -

The foregoing instrument was acknowledged before me this Zé* day of November,

2000, by 4. 4. Lee e 4 Jthe  flecs.ceyr of Trinidad Railway, Inc.
'-: . LQPPM W;cqﬁ (‘dW
Notary Public and Seal/

i NOTARY PUBLIC s
: STATE OF |
Prepared by: ‘ VANDEREUAGH GW
: Y COMMISSION EX® LY 26, L
Michael J. Van Wagenen
A&K Railroad Matedals, Inc.

P. O. Box 30076
Salt Lake City, Utah 84130
‘Telephone: (801) 977-6346

"9



Instruasnt Book Page
200000648695 AR 1000 133

The real estate and improvements that cdustitute that portion of the Trinidad Railway, Inc, right
of way lying in the County of Las Animas, State of Colarado, beginning at Milepost 15.11 and
continuing in a generally Westerly direction to the end of the line at approximately Milepost
32.0. '



Law OrFices [

exHigir___ C Rea, CROSS & AUCHINCLOSS . ' C
e " SuiTe 570 /</
1707 L. STREET, N.W. %)
THOMAS M. AUCEINCLOSS, IR WassmngTON, D. C. 20086 . )
Lzo C. Frasmy (202) 785-3700

Jopn D. HEFrNer
EEiTH G. O'Briex
BrYCE REA, JR.

Briax L. TROIANO FEE HECEEVED ‘ Offica Eﬁéﬂﬁ?&raﬁy

FacsoaaLe: (202) 659-4934

SEP 1 2000
T 35‘00 x m Part ot
. BY HAND public Recorg
SURFACE mber i, 2000

T September 1.
RANSPORTATION 80ARD

Honorable Vernon A. Williams -

Surface Transportation Board C‘,’/ -

125 K Street, N.W. Cl-

Washington, D.C. 20423-0001 q , L

RE: STB Docket ABR-No. 573,
Trinidad Railway, Inc. - Abandonment Exemption

Sy
STB Docket No. AB-6 (Sub-No. 388X) [ 776 S /
The Burlington Northern and Santa Fe Railway Company /?5
Discontinuance of Trackage Rights Exemption ‘ /E;§>

-
STB Docket No. AB-33 (Sub-No. 160X) /7“ P : //’
Undon Pacific Railroad Company 5?C§{~22 &7
Discontinuance of Trackage Rights Exemption c?/zig;t)é?/

g o

Dear Mr. Williams:

On behalf of the Trinidad Railway, Inc., I am filing an
original and ten copies of a verified notice of exemption for
abandonment of an out of service rail line and discontinuance of
trackage rights over the subject rail line by The Burlington
Northern and Santa Fe Railway Company and the Union Pacific
Railroad Company. I am enclosing two checks totalllng $7,500
{one for $5,000 from the Trinidad Railway, Inc., and one for
$2,500 from the Union Pacific’ Railroad Company) for the
applicable filing fees. This notice is submitted purguant to the
Board’s out of gervice abandonment and dlscontlnuancelof trackage
rights class. exemption prov1s;ons of 49 CFR 1152.50. | )

In addition,. please be a&v:.sed that the letter pqtltlon for
waiver submitted on: August 25} 2000, Jncorreqcly indicated that
the docket number for .The Bur: lngton Northern and Sanﬂa Fe :
Railway Company was AB 6 (Sub»No 338X) o should be ABR-6 (Sub—
No. 388).
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Hon. Vernon A. Williams
September 1, 2000
Page Two

Enclosure

cc: Mr. Raymond E. Gotshall
James P. Gatlin, Esq.
Michael E. Roper, Esqg.

Sincarely yours,

i
i




FEE RECEIVED
SEP O 1 2000

BEFORE THE
SURFACE TRANSPORTATION BOARD

. e )

SURFACE USRas:
STB DOCKET NO. AB-573X

TRANSPORTATIONBOARD RaTrWAY, INC., ABANDONMENT EXEMPTION,

IN LAS ANMIMAS COUNTY, CO

STB DOCKET NO. AB-6 {SUB-NO. 388X)
THE BURLINGTON NORTHERN AND SANTA FE RAILWAY COMPANY
DISCONTINUANCE OF TRACKAGE RIGHTS EXEMPTION
IN LAS. ANIMAS COUNTY, CO

STB DOCKET NO. AB-33 (SUB-NG. 160X)
UNION PACIFIC RATILROAD COMPANY
DISCONTINUANCE OF TRACKAGE RIGHTS EXEMPTION
IN LAS ANIMAS COUN.Y, CO

NOTICE OF EXEMPTION
UNDER 49 CFR 31152.50

Respectfully submitted,

John D. Heffner

Rea, Cross & Auchincloss

1707 L Street, N.W

Suite 570

Washington, D.C. 20036

(202) 785-3700 i
Attorney for L !
Trinidad Railway, Inc. :

Michael E. Roper, Esq. ’Ja&eéﬂP. Gatlin, $sq.
Senior General Attorney: General Attorney .
Burlington Northern Andi - = .Union‘Pacific Railroad

1




ENVIRONMENTAIL AND HISTORIC EEPORT

Environmental Issues

The following information is provided in accordance

"with 49 C.F R. Section 1105.7:

(1)

Proposed Action and Alternatives

Describe the proposed action, inciuding commodities -
trar<ported, the planned dispositizn (if any) of any rail line

and other structures that may be involved, and any possible

changes in current operations or maintenance pvactices. Also

describe any reasonable alternatives to the proposed action.

Include a readable, detailed map and drawings clearly

delineating the project.

The |1 -oposc1 abandonment of the Trinidad Railway, Inc.

("Triridad" or *Applicant") (and discontinuance of trackage rights

over it by The Burlington Northern And Santa Fe Railway Company

{“BNSF") and the Union Pacific Railroad Company ("UP"} between MP

2.0 at Jensen {(just west of Trinidad) and the end of the line at

the former New Elk Mine (MP 30.0), just east of étonewall, a

distance of up to 30.0 miles® of trackage in Las Animas County .

CO., will eliminate a line that has”ﬁot beeh.operated in over four

years. The only alternative to this action would be not to abandon

the Line and to prevent its owner, A.P. Maxwell Development Co,,

LLC. from disposing of the assets.

i

dpeﬁév'pn by BNSF and UP

l

Tri >dad_isuxetaipiﬁg'th'




(2) Transportation Sysﬁem

{1) Describe the effects of the proposed action on regional or
local transportation systems and patterns. Estimate the
amount of txaffic (freight or passenger) that will be diverted
to other transportation systems or modes as a result of the
proposed action.

There should be no impact on regicnal or iccal transportation
systems and patterns as the Line has not been used since March
199¢. Nevertheless. on August 8, 2000, Applicant wrote the
Colorado Department of Transporcation and the State Clearinghouse
for Colorado :o advise them of the proposed action (Attachments 1
and 2). Applicant will provide the SEA with a copy of those
agencies' responses once received.

(3} Land Use

(i) Based upon consultation with local and/or regional planning
agencies and/or a review of the official planning documents
prepared by such agencies, state whether the proposed action
is consistent with existing land use plans. Describe any
inconsistencies.

Applicant believes that its proposed action will not be
inconsistent with local land use plans. On August 8, 2000,
Trinidad's representative wrote the County Commissioner for Las
Animas County seeking information as to the current land use plans
for that jurisdiction. (See Attachment 3). Applicant will provide
the SEA with a cooy of its response.

(ii) Based on consultation with the U.S. Soil Conservation Serv1ce,
state the effect of the proposed action on any prime
agricultural land.

Applicant contacted the State Conservatlonlst Nat;onal

Resource Conservation Serv1ce, on August 8, 2000, and hs currently

Formerly the U S.




awaiting its response. See ~...~hment 4. Applicant will advise

the SER as soon as it receives a response.

(iii)If the action affects land or water uses within a Jdesignated
coastal zone, include the coastal zone information required by
section 1105.9. ‘

According to the Board's “Environmental Contact List," the
State of Colorado does not have a Coastal Zone Management Program.

(iv) If the proposed action is an abandonment, state whether or not
the right-of-way is suitable for alternative public use under
49 U.S.C. 10906 and explain why.

The right of way appears to be suitable for alternative public
use. An attorney representiing organizations which seek to convert
abandoned rail lines to rail trails has contacted the railroad
about its use as a trail. Trinidad is wiliino to open nesgotiations
with qualified rail trail operators at the appropriate time.
Trinidad also anticipates discussing alternative opubiic uses for
the Line with the Colorado Dcpartﬁent of Transportation.

(4) Ehergy.

(i) Describe the effect of the proposed action op transportation
of energy resources. (ii) Describe the effect of:the proposed
action on recyclable commodities. (iii) State! whether the
proposed action will _result in an increase or decrease in
overall energy . efficiency and explain why. A{iv) If the
proposed action will cause diversions from rail to motor
carriage of more than (A) 1,000 rail carloads a 'vear; or (B)
an average of 50 rail car loads per mile pet yearifor any part
cf the affected line, quantify the resulting net change in
energy consummation and show the data and methodqlogy used to
arrive at the figure given.

4{1) & (ii). The effect of the proposed abandonﬁent on the

transportation of energy resources will be nonexistent as the Line

has not been used for severai years. There will be go effect on



the transportation of recyclables as no recyclablas have ever moved

cver the Line.

2{iii). There will be no impact on energv efficiency as the Line
has not handied any traffic in over four years.

4(iv). Sees (4)(iii}, above.

(5) Air

Will the proposed action result in (4 a minimum increase in.
rail traffic of 100 percent (measured j. gross Lons annually)

or eight trains per day on an affected rail line, (B) an
increase in rail yard activity of 100 percent as3 measured in
carload activity or {(C) an increase in motor carrier trafiic

of either 50 vehicles per day or an increase in truck traffic

exceeding 10 percent of the average daily toaffic on 2 given
highway segment? If any of the enumerated thresholds is

exceeded, quantify the anticipated increase in air emissions.

If a Class I or nonattainment area is affected, are increased
emissions within parameters of the affected State

Implementation Plan?

There will be no impact for the reasons stated above in
section 4.
{6) . Noise
If any of the thresholds identified in item {5) is surpassed,
state whether the proposed action will cause an increase in
noise levels exceeding either (i} a three decibel Ldn
incremental increase or (ii} 65 decibels?

The abhove thresholds will not be exceeded for the reason

stated above.

(7) Safety

1

(i) Describe any effects cof the proposed action on public health
or safety (including vehicle delay time at railrdad grade
croasings) . C
applicant believes that the proposed action will =lesult in

improvement to public safety by the elimination of two p&blic and

several private railroad grade ciossingq.

!
|
1
i
!
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(ii) If hazardous materials are expected to be transported,
identify: the materials and quantity; the frequency of
service; whether chemicals are being transported that, if
mixed, could react to form more hazardous compounds; safety
practices (including any speed restrictions); the applicant's
safety record (to the extent available) on derzilments,
accidents and hazardous spills; the contingency plans to deal
with accidental spills; and the likelihood of an accidental
release of hazardous materials.

No hazardous materials were handled over the Line during its
period of operation. 1t served a now abandoned coal mine.
(iii)I¥ there are any kuown hazardous waste sites or sites where

there have been known hazardous materials spills on the right-

of-way, identify the location of those sites and the types of
hazardous materials involved.

There are no known hazardous waste sites on the Line, and
Applicant is not aware of anyv hazardous materials spills that may

have occurred aleng the subject right-ot-way.

(8) Biclogical Resources

(i) Based upon consultation with the U.S. Fish and Wildlife
Service, state whether the proposed action i1is likely to
adversely affect endangered or threatened species or areas
designated as a critical habitat, and if sco, describe the
effects.

On August 8, 2000, Trinidad's representative wrote The U.S.
Fish and Wildlife Service about its proposed action (See Attachment
5). Applicant does not believe that the abandoament will affect
any =ndangered or threatened species or criticall habitats.

Trinidad will provide the SEA with a copy .f the% Service's

IEeSpOonse. :
(ii) State whether wildlife sanctuaries or refuges, N%tional or
State parks or forests will be affected-and de%c;ibe any

effects. : . i

Applicant does not anticipate that the:sabandonment will

affect any wildlife 1 fnﬁt I, ¢ onalizor ':at'



parks or forests. Nevertheless, Applicant has contacted the

National Park Service to obtain its views. {(See attachment 6).

Applicant will furnish the SEA with the comments it receives.

(9)  Water

(1) Based upon consultation with State water quality officials,
state whather the proposed action is consistent with
applicable Federal, State and/or local water quality
standards and describe any inconsistencies.

No in-stream salvage operations will be required. No action
Ve

known to be inconsistent with federal. state, and/or local water

guality standards is contemplated. If any permits or

applications are found to be necessary, they will be obtained and
any conditions or procedures required by regulatory agencies will
be éomplied with. Trinidad has contacted Colorade's Department
of Natural Resources (Attachment 7) and will advise the SEA of
its response.

(.1) Based upon consultation with the U.S. Army Corps of
Engineers, state whether permits under Section 404 of the
Clean Water Act (33 U.S.C. 1344) are required and whether
any designated wetlands or 1G0-year flood plains will be
affected, and describe any effects. If so, have permits
been sought or issued?

Applicant has contacted the U'.S. Army Corps of Engineers.

(See Attachment 8). While Trinidad does not anticipate that any

permits under Sections 404 will be required or that ény

designated wetlands or 160-year floodvp;ains will beiaffected, it

will provide the SEA with the Corps of Engineers’ resbonse.

(iii)State whether permits under section 402 of the Cﬁean Water
Act (33 U.S.C. 1342) are required for.the proposed action.

. : i
Applicant has‘contactedgboth‘the U.S. EPA and .Colorado's

Attach S.9 ) | Tegarding




this question and will provide their comments once received.
Trinidad does not anticipate that ary permits will be required.
(10) Historic

(i) Are sites or struccures listed in the National Register of
Historic Places affected? If so, describe the effents.

No s.te or structures listed in the National Register of

Historic Places will be affected.

(ii1) Will sites or structures 50 years old or older be affected?
If so, and such sites or structures are not listed in the
National Register of Historic Places, Applicant would
submit, at the earliest possible juncture, a description of
the line, including a map, as well as photcgraphs and
descriptions of such structures to the appropriate State
Historic Preservation Office for review and include a copy
of the cover letter in the Environmental Report.

Applicant has advised the Colorado Historical Society
(hereafter identified as "SHPO"), with copies mailed to the
Board‘s SEA, that there are 4 railroad-owned structures {3 steel
bridges constructed in 1902 and one freight house/depot
constructed in 1904) are over 50 years old on this line seément
(See Attachment 10). Trinidad does not believe that %hese
structures are historically significant.

(iii) Will culturally significent locaticas, archaeological

sites, or unique land forms be affected? If so, Applicant should
consult with the involved State Historic Preservation;Office.

No.

Historic Issues

{1} Topographic Map:




A copy of a topogxaph;c map of The line will be attached to

the final version of this report submitted to the Board's SEA (As
Attachment 11).

(2) Description of the Line:

The Line runs from railroad MP 2.0 at Jansen, just west of
the City of Trinidad, to the New Elk Mine at MP 30.0, just east
of Stonewall, in Las Animas County, CO. For most of its
distance, the Line parallels Colorado State Highway 12 from
Jansen to Stonewall which the State regards as a “Scenic and
Historic Byway." Much of the tight of way also parallels the
Purgatory River, a narrow non-navigable river, and goes along the
Shore of Lake Trinidad, a campsite and recreational area. As the
Line proceeds west, it encounters a gradual 1% grade for much of
its distance. The Line generally has a 100 foot wide right-of-
way, 50 feet on either side of the track center. However, there
are arcas where the right-of-way extends only 35 feet on either
gside of the track center due ﬁo topography.

(3) Photographs:

There are 4 railroad structures on the'right-of'way of the
Line that are presumed to be more than 50 years old including 3
steel railroad bridges and one freight house/depot. bopies of
photographs of these structures are appgnded to ;his%report as
Attachment 12. R :

(4) Dates of construc@ionvof structures:

From 1902 to 1904. L

(5) History of Carrier Op

H




Trinidad understands that the Line was originally

constructed in the early 1900's as the Colorado & Wyoming
Railroad, Southern Division, toc haul coal from mines to the steel
mill of its original owner, Coloradc Fuei & Iron ("CF&I®"). CF&I
ceased making coal in the late 1980's. 1In 1992 Trinidad, then a
newly formed subsidiary of Entech, Inc., {and in tuin a

- subsidiary of Montana Power; purchased the Line from its former
ownér. Trinidad granted trackage rights to BNSF predecessor
railroads {the Burlington Northern Railroad and the Atchison
Topeka & Santa Fe Railway) and to UP predecessor {the Denver & .
Rio Grande Facific Railway), to operate trains cver the Line.
A.P. Maxwell Development Co., LLC, purchased the stock of
Trinidad in 1996 in anticipation of hauling coal over the Line.
The coal mine owners have now determined that it is not
economically feasible to open and operate a coal mine in this
area. |

{(6) Documents in Carrier's Possession:

Trinidad has track charts of the railroad but has been
uniable to locate any other documents which,»it believes, may have
been destroyed by the previous owner.

{7) Eligibility for National Register;: archeological 4

rescurces: - 1

.o i . .
Trinidad will advise the SEA of any relevant comments made %

by the SHPO. ' i

i

(8) Description of grouné disturbance or fill.
Applicant is unaware of aéy ground. disturbances,

environmenr-al conditions tha

of resources in the :si




(9) Geodetic survey

By letter dated August 8, 2090, enclosed here as Attachment
13, Trinidad wiote the National Geodetic Survey, with regard to
the impact on proposed NGS (National Geodetic Survey) activities
and projects. A copy of its response identifying 10 geodetic
station markers is enclosed as Attachment 1i4.

CERTIFICATION

In accordance with the requirement at 49 CFR 1105.7 (¢),
Applicant certifies that it has sent a copy of the Environmental
and Historic Report to all agencies listed at 1105.7(b) and to
the State Historic Preservation Officer and that it has consulted

with these agencies in preparing this report.

Respectfully submitted,

O

ohn D. Heffner

REA, CROSS & AUCHINCLOSS
Suite 570

1707 L Street, N.W.
Washington, D.C. 20036
(202) 785-3700

Counsel for Applicant
Trinidad Railway, Inc.

Dated: September 1, 2000 . - , :
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Lorencito: No local impact Pastbeiih 38
from bankruptcy proceedings
This project
. brought to
by Carherine Arkicy
StafY Writer, Trinidud Plus T yo’: bt‘!Y ]:'lh:dla
March 5, 2002 ll”l::i:cxship'

The parent company for one of this area's newest mining
companics is presently undergoing a debt restructuring
exercise under Chapter 11 procedures of the U.S.
Bankruptcy Code. Howcver, officers of the company are
making assurances that the excreise will not affect local
operations.

AEI Resources Holding Inc. and its subsidiaries own,

" among 29 surface mines and {5 deep mines, "The
Lorenceito Coal Company LLC, owners Erik and Bruce
Addington," to cite the full and proper name for the coal
company opcrating some 16 miles west of Trinidad,
kriown locally 4s simply "Lorencito.”

Lorencito’s parent company, AEI Resourcces, 13 this
county's fourth-largest steain coal producer as measured by
revenues and the second-largest steam coal producer in
cenmal Appalachia, operating mines and markets in

Kenrucky, West Virginia, Tennessee, Indiana, and Illinois, e b choe ot
as well as in Las Animas County. Explorer 3.0 & above.

Lorencito began its operations in this region under a
specisl use permit issued by the county last summer, just
six months before its multi-million dollar parent company
filed for debt restructuring under Chapter 11,

Although there had been some discussion here about

unpaid subcontractors during the past months, and mention

of debis to them running into the tens of thousands of

dollars, Lorencito's local press relations director Tom i .
Martinez Jr. said last week that those issues have already

been settled.

"There was a debt, but it has been paid,” said Martinez,
ncwly hired by the company.

Martinez acknowledged that Lorencito had several local

concers to deal with, including issues of payments to .

contractors, but he said that the company was very willing '

to begin addressing those ixsuex. . -

http://w_ww.trini&adco.com/stories2002/ncws/03/05/lorcncito.hﬁ'n] v 3/712002
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“In fact, wc have just begun a good neighbor program
- which is aimed at finding out where the concems are and
helping to solve them,” Martincz said.

In late Januvary, several statements from AE] about the
company's changing fortunes were reported in Hoover's, a
mining industry publication.

Don Brown, the parcnt company's chairman &nd CEO,
characterized the Chapter 11 procedurcs as, "... a positive
step in our efforts to create a more appropriate caprai
structure, o continue to strengthen AEI and 1o make the
Company more competitive.”

Brown added, "After considering a number of alternatives,
we concluded that a consensual pre-packaged
reorganization under Chapter 11 offers the best way o
restructure our finances..."”

- Brown said that the Chapter 11 proceedings were not
expected to have any impact on daily operations and,
“Employecs can cxpect to be paid as they always have."

In mid-February, many of those same up-beat statements
were repeated-in the coal industry’s magazine, Coal Age.

"AEL has just began their Chapter 11 restructuring, the first
step being to seek approval from its senior lenders and
noteholders to procced aiong this route. There is no word
as yet as to how long the entire process is expected to take,
however the company says that it has received a
commitment for up to S150 million in deptor-in-possession
(DIP) financing to assist cash flows and 10 fund operations
dunng the process.

That funding, along with exit financing. has come from a
lender group led by Bankers Trust Co. and the Dcutsche
Bank.

Brown said that the company had been hurt by heavy
recent debts and by the severe financial difficulties of
another company, Fronticr Insurance Co.

Frontier is 2 bonding firm which AEI had been using to
bond their own guarantees of (Jand) reclamation, a
requirement made by most governments prior to the start-
up of new mining operations or the continnation of
previous permits.

Becausc of Fronticr's own financial difficuliies, many
states have recently rofused to accept reclamation bonds
issucd by them. AEI has been trying to replace these
bonds, but has suffcred a cash shortfall in the process.

The Addington ¢oal empire was started in the 1970s by

four brothers: Larry, Robert, Bruce, and Stephicn. By the

mid-1980's; it was recording revenues of almost a billion

dollars and a coal production of 3.56 million tons and was -

http://www.trinidadco.com/ stofies2002/11ews/03/ 05/loxencito.html ‘ 3/7/2002
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rankcd by Financial World #s oné of the 500 fastest-
growing publicly-hcld companies.

In 1995, the brothers re-bought the company, making it
once again a private enterprise. Brother Larry, who
reportedly owns 97 percent of the company, resigned from
his position 28 CEO last June. Brother Stephen iz now

" AEY's president. ‘

Analysts' opinions vary as to whether the company will be
able to pull through the current Chapter 11 proceedings
and the track record of companics which have gried it vary
just as much.,

Local hopes, says Tom Martinez, are positive, and he has
been visiting county residents along Highway 12 near
Lorencito's aperations during the past two weeks 1o
reassure them of the company's good will and longevity.

- "I'm getting a pretty good response, I think," Martincz said.

If AEI does fail, and if Lorencito's local coal operations
fall with it, reclamation work at the mine site could be
endangered, however,

Usually, the reclarnation bond holder would pay the cost of
cleanup if a company fails, but AEI has been operating
without fiill reclamation bonding since its surface-minex
bond-holder, Frontier, was overtaken by New York
regulators fast ycar.

Kentucky, AEI's home state, banned Frontier from
operating in that state, affecting all of the reclamation
bonding held by them, including bording in most other
states.

Lorencito’s local property is on an 18,000-acre parccl
located in the Raton Basin and serving, via rail links,

domestic and export markets. The company is presently
surfuce mining,.

For morc news from in and around Trinidad,
visit our News section.

Abont This Project | Webmaster

€ 1996 — 2001 Summlt Crafx, Inc.
108 North-Maple Strect « Trinidad, Colorado R10%2
v: (719) 846-1789 « wmmitgrmfx@bigfhot.com

http://www trinidadco.com/stories2002/news/03/05/lorencito.html ' 3/7/2002
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The Pueblo Chieftain Online
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Bankruptcy not hindering Lorencito mines

By MIKE GARRETT
The Pueblo Chieftain

TRINIDAD - The co-owner of Lorencito Coal Co. said Friday that Chapter 11 bankruptcy
proceedings by its parent company won't adversely impact its Las Animas County operations.

Erik Addington said Friday the company produced 34,000 tons of coal in February and expects to
produce 38,000 tons in March.

Addington said Lorencito expects to continue making its payroll, in response to recent reports about
unpaid subcontractors and company debts running into the tens of thousands of dollars.

Those issues have been resolved and all company debt to its contractors has been paid, Lorencito
spokesman Tom Martinez Jr. said earlier this week.

Lorencito is operating on an 18,000-acre parcel 16 miles west of Trinidad.

Lorencito's parent company, AEI Resources Holding Inc., and its subsidiaries, which own 29 surface
mines and 15 deep mines in the Appalachia area, filed this month for debt restructuring under
Chapter 11 of U.S. bankruptcy code. Erik Addington's father, co-owner Bruce Addington, remains
actively involved in both mining company operations. AEI Resources is ranked as the nation's fourth
largest steam coal producer. ’

Much of the high-grade, hotter-burning coal Lorencito has been mining in Las Animas County the
past six months is being shipped by rail to various Tennessee markets, with some of the coal finding

its way into Texas cement plants.

Addington said he still hopes to find Colorado markets for the high-grade coal despite the fact it
burns too hot for most state power plants.

"We've been getting pretty good prices for our coal," he said.

©1996-2002 The pueblo Chieftain Online

http://www.chieftain.com/print/saturday/news/articles/ni17.htm 3/14/2002
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EXHIBIT

BEFORE THE

SURFACE TRANSPORTATION BOARD

STB Docket No. AB-573X

TRINIDAD RAILWAY, INC. - -
ABANDONMENT EXEMPTION - - IN LAS ANIMAS COUNTY, CO

STB Finance Docket No. 34087
- TRINIDAD RAILWAY, INC. - -
LEASE AND OPERATION EXEMPTION - - KERN VALLEY RAILROAD COMPANY

IN THE MATTER OF AN OFFER OF FINANCIAL ASSISTANCE

DECLARATION OF JOHN W. REED
IN SUPPORT OF
REQUEST ON BEHALF OF RAIL VENTURES, INC.
TO ESTABLISH TERMS AND CONDITIONS ‘OF SALE

Stephen L. Day

Taro Kusunose

Attorneys for

Rail Ventures, Inc.

One Convention Place

701 Pike Street, Suite 1400
Seattle, WA 98101

(206) 292-9988 - Telephone
(206) 343-7053 - Fax

Dated: March 15, 2002

147866/031502 1517/66720001
DECLARATION OF JOHN W. REED
IN SUPPORT OF SET TERMS REQUEST




I, John W. Reed, am competent to testify to the matters set forth herein and make this

declaration of my own personal knowledge and belief.
1. I am the president of Rail Ventures, Inc.

2. T'have been trying to determine both the percentage and total acreage of the Line
real property that is owned by Carrier in fee simple since August 21, 2001.

3. I‘héve researched the local market to the best of my ability, and based upon this
research, I believe that there currently exists no market for the Line property as a non-rail
corridor.

4. I have contacted the one local title company in an effort to try to determine
ownership of for the entire Line property, but was informed by the title company that they are

unable to determine this information.

I declare under penalty of perjury that the foregoing is true and correct. Executed on this

Zj—ﬂyday of March, 2002.

147866/031502 1517/66720001
DECLARATION OF JOHN W. REED
IN SUPPORT OF SET TERMS REQUEST




'TOWN s COUNTRY ESTATES |
REALT Y.

EXHIBIT G

Mearch 14, 2002

Mr. Jobn Reed

Eureka Financial Advisers
PO Box 128

Louisville, CO 80027

Dear Mr. Reed,

Conceming your inquiry about the land value of the land comprising the railroad right-of-
way from mile marker 2, pear Jansen to 2 point near Segundo, I submit the following:

Sales in the area South of Highway 12 adjoining the railway have been very limited in
recent years, Based on my research I could only find record of one sale. This sale was an
1816 sq. ft. 3 bedroom, 2 bath, on 3.5 acres, which had some water rights. This property
was a bed and breakfast and sold for $258,750.00 in August of 2000. This sale does not
provide any support for determining land values. In an interview with a local appraiser I
was informed that he had did a recent appraisal for the City of Trinidad of 60 acres along
the river, just West of Segundo, which included the rail road right-of-way. This land
eppraised at $65,000.00 or $1.083.00 per acre, This is the only information I could find
to substantiate land values for this area.

The distance of the right-of-way you are inquiring gbout is approximately 10 miles. The
rail line from mile marker 2 to a point near mile marker 8 is through State or Federal
lands. As this land would most likely revert to these entities, and would not likely be sold
in the market place, it would have little or no value, The remaining 4 miles of rail line
equals approximately 49 acres, Applying a valus of $1,083.00 per acre, the market value
of the 49 acres would be $53,067.00. '

T hope this information meets your needs. Please call if T can be of further assistance.

116 Samta Fa Trail Orive = Miaidsd, CO 81082 + Phone: (719) 846-1515 = Fax: (719) 846.0707
Info@townandcountryestates.oet « www.townandcountryestates.net
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Subj: Title to Triniidad-to~New elk Mine line I nctuge

Date: Tue, 21 Aug 2001 4:20:17 PM Eastern Daylight Time ‘Wﬁﬁﬂfﬁ
. in Reply.

From: "Fritz Kahn" <xiccgcB@uworldnet.att.net>

To: <mcfarland@aol.com>
CC: <xicecgc@worldnet.att.net>
Tom:

As you may know, the line in question was that of the Colorado & Wyoming Railway Co. of Pueblo,
CO, and perhaps it has the val maps that will indicate whether it acquired the line in fee or by
easemen!. Unfortunately, KVR doesn'l have that information. In any event, the $4,141,214 appraisal
of the line's net liquidation value which A&K Railroad Materials, Inc., undertook for KVR and provided
the then counsel for Rail Ventures, Inc., Stanley J. Duran, Esq., on November 14, 2000, included no
amount for the real estate.

For some reason, Trinidad wanted to retain the realty underlying the right-of-way between MP 15.11
and MP 30.00, and that is the explanation for the grant of easement for that portion. If Rail Ventues,
Inc., wanted to buy the realty between MP 15.11 and MP 30.00, it would need 1o contact Trinidad.

The end of the line at New EIK Mine, | understand, is MP 30.00; so there must be an equation
somewhere along the line, for {, as you, understood some 30 miles had be authorized for
abandonment, but the first two miles, between MP 0.00 and MP 2.00 were not the subject of the
abandonment petition. KVR, however, acquired the éntire railfroad line, from MP 0.00 to MP 30.00.

Best regards.

Fritz

Return~Path: <xiccgc@worldnet.att.net>

Received: from rly-ye02.mx.acl.com (rly—ye02.mail.aol.com
{172.18.151.198)) by air-ye02.mail.aol.com (v80.17) with ESMTP id
MAILINYE24-0821162017; Tue, 21 Aug 2001 16:20:17 -~0400

Received: from mtiwmhc2l.worldnet.att.net
(mtiwmhc2l.worldnet.att.net [204.127.131.46]) by rly-ye02.mx.acl.com
(v80.17) with ESMTP id MAILRELAYINYE21-0821161936; Tue, 21 Aug 2001
16:19:36 —-0400

Received: from kabn ({12.78.118.110]) by mtiwmhcZ]l.worldnet.att.net
{InterMail vM.4.01.03.16 201-229~-121~116-20010115) with SMTP id
<20010821201935.PJWN1680 . mtiwmhc2l . .worldnet.att.net@kahn>;: Tue, 21
Aug 2001 20:19:35 +0000 ~

Message—ID: <000801cl2a79%ebdca580$6e764e0c@kahn>

http://aclmail aol.com/mail dci?id=1&count=15&box=inbox&list=1-15&read x=1 - 8/22/01.
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EXHIBIT

APPRAISAL REPORT OF
RAILROAD TRACK MATERIALS
Located between Mile Post 2.00 near Trinidad, Colorado
and Mile Post 30.00 near Weston, Colorado

APPRAISED FOR
Kem Valley Railroad Company
P.O. Box 26421
Salt Lake City, UT 84126

APPRAISAL DATE
November 14, 2000

APPRAISED BY
A&K RAILROAD MATERIALS, INC.
1505 South Redwood Road
Salt Lake City, Utah 84104



November 14, 2000

Mr. Michael J. Van Wagenen
Kem Valley Railroad Company
P.0. Box 26421

Salt Lake City, Utah 84126

RE: Appraisal Report of Railroad Track Materials

Located between Mile Post 2.00 near Trinidad, Colorado
and 30.00 near Westan, Colorado

Dear Mr. Van Wagenen:

This appraisal has been prepared in a summary format. The Net Liquidated Value
Approach was used to determine the value of the assets.

The Net Liquidated Value of the assets is concluded to be $ 4,141,214.00.

Thank you for the opportunity to be of service.

Very Truly Yours,
A&XK Railroad Materials, Inc.

Jim Okroy /

Vice President of Operations
& Senior Appraiser



SECTIONI

GENERAL DATA




PURPOSE OF APPRAISAL

The purpose of this appraisal is to estimate the net liquidated value of the assets in
question as of the date of appraisal.

Net Liquidated Value, as used in this report is defined as: “The most probable
price which the assets should bring, less salvage and reclamation costs, under all
conditions, requisite to a fair sale, the buyer and seller, each acting prudently and
kuowledgeably and assuming the price is not affected by unique stimujus.”
Implicit in this definition is the consummation of a sale as of a specified date and
the passing of title from seller to buyer under conditions whereby;

Buyer and seller are typically motivated;

Both parties are well informed or well advised, and both acting in what they
consider their own best interest;

A. reasonable time is allowed for exposure in the open market;

Payment is made in terms of cash in U.S. dollars or in terms of financial
arrangements comparable thereto; aad

The price represents the normal consideration for the property sold unaffacted by
special or creative financing or sales concessions granted by anyone associated
with the sale.

SCOPE OF APPRAISAL

The scope of the appraisal is to collect, confirm, and report a summary of the
necessary details of the assets and applicable comparable sale and cost
information necessary to complete the appraisal process in order to produce a
meaningfitl appraisal and report for the subject property. The marker area
considered in this appraisal is the western United States.

PROPERTY RIGHTS APPRAISED

For the purposes of this appraisal, it is assumed that the owners own the assets
without liens or encumbrances.

DATE OF APPRAISAL

The date of this appraisal is November 14, 2000, which was the last date of
physical inspection of the subject assets. All data relied upon in this report afc
considered as adjusted to this point in time. This appraisal has been prepared
during November 2000.



SECTION II

SUBJECT DATA




O

PURPQSE OF APPRAISAL

The assets are comprised of railroad track materials located on a rai Iroad line,
The line is situated in Las Animas County, Colorado, between the cities of
Trinidad and Wesion.

SCOPE CF APPRAISAL

The railroad track is specifically located between miles post 2.00 at Trinidad,
Colorado, and mile post 30.00 near Weston, Colorado. The main line is 28 miles
in length. There are 2:52 miles of sidings. The right-of-way is in generally goed
conditions. :

SUBJECT PHOTOGRAPHS




SECTION 1I
RAILROAD MATERIAL INVENTORY

NET LIQUIDATED VALUE



NET LIQUIDATED VALUE

L RAIL

.3 Miles

B50 CF&I 1902

30 to 33" Lengths, Drilled 3x6”
Reroll- 28NT @ 95.00/NT =
Scrap- 14NT @ 65.00/NT =

29.38 Miles
"115 RE CF&I1950-54 1973 & 1977 (Smiles)
39’ Lengths, Drilled 3%x6”

Relay- 1/16-1/32" Top Wear, Single Flow, NF =4596NT @ 470.00/NT =

Relay- 1/16-1/32” Top Wear, Single Flow = 249NT @ 300.00/NT =
Reroll- 792NT @ 95.00/NT =
Scrap- 249NT @ 65.00/NT =

17 Miles

115 RE CF&I 1989 H.S.

60’ {0 65° Lengths, CWR

Relay-.1/16" Top Wear, Single Flow = 35NT @ 470.00/NT=

.2 Miles g

115 RE CF&I1950-54 1973-77

39" Lengths, Drilled 3%4X6X6”  Closure Rails

Relay- 1/16-3/32” Top Wear, Single Flow = SONT @ 470.00/NT =

.04 Miles

119 RE CF&I 1979

39" Lengths, Drilled 3%ix6x6™ }
Relay- 1/16" Top Wear, Single Flow = 8 SNT @ 325.00/NT =

33 Miles

132 RE CF&I 15982

78" Lengths, CWR

Relay- 1/8” Top Wear, Single Flow = 77NT @ 350.00/NT =

TOTAL RAIL VALUE

[Foae

Y9 A 9

2660
910

2,160,120
74,700
75,240
16,185

16,450

27,730

2,762

26,950

2,403,707



1. JOINT BARS

11SRE

24" Toeless, 70#/Pair, Drilled 6x7x6”
Relay- 5700 Pair @ 20.00/Pair =
Scrap- 410 Pair = 14NT @ 65.00/NT =

850
26" Full Toe, 45#/Pair, Drilled 6x6x6”
Scrap- 100 Pair = 2NT @ 65.00/NT =

TOTAL BARS VALUE
HL TIE PLATES

DOUBLE SHOULDER TIE PLATES

a 7 ¥4 X 14, 6” base, 23 1bs. each = 2,050 relay
@ 4.40/Each =

b. 7% X 13, 5 2 base, 19.5 1bs. each = 173,315 relay
@ 4.25/Each =
=11,010scrap
107 net tons @ 65.00/NT =

c. 7% X 14, 5 ¥4 base, 21 Ibs. each = 690 relay
@ 4.40/Each =

SUBTOTAL

SINGLE SHOULDER TIE PLATES

‘2, 7% X 8%, S ¥ base, 7 lbs. cach = 1,782 scrap
6 net tons @ 65.00/NT =

SUBTOTAL

TOTAL TIE PLATE VALUE

¥

114,000
910

130

115,040

9,020

736,589

6,955

3,036

755,600

390
390

755,990



IV.

VL

VIL

VIIIL.

IX.

ANCHORS

a Modified Improved Fair, channeloc, § % base = 100,440 relay
100 net fons @ 80.00/NT =

b. 132 RE, 6™ base, 92/78" rail length = 4,140 relay
4 net tons @ 80.00/NT =

TOTAL ANCHOR VALUE
TURNOUTS

23-115# Turnouts @ 4,500/ Turnout
(Includes Frogs, Points, Ties, Switch Stands)

TOTAL TURNOUT VALUE
TIES
Relay 2,000 each @ 11.00/each
RL 813 each @ 9.00/each
#1 33,085 each @ 7.50/each
#2 41,528 each @ 5.50/each
Scrap 16,668
TOTAL TIE VALUE
SPIKES AND BOLTS
Serap 207 NT@ 65.00/NT
TOTAL VALUE

BALLAST

10.5” wide x 9" deep (26.8 miles)
41,272 Cubic Yards @ 2.00/Cubic Yard

TOTAL BALLAST VALUE

RIGHT OF WAY & IMPROVEMENTS

LN

8,000

320

8,320

103,500

103,500

22,000
7,317
248,137
228,404

505,858

13,455

13,455

82,544
82,544

458,000



TRACK REMOVAL COSTS

TRACK REMOVAL
30.52 Miles @ $10,000/Mile

TOTAL REMOVAL COSTS

TOTAL ASSET VALUE
TOTAL REMOVAL COSTS '

NET LIQUIDATED VALUE

305,200

305,200

4,446,414
305,200

4,141,214
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CONTINGENT AND LIMITING CONDITIONS



‘ CONTINGENT AND LIMITING CONDITIONS

The certification of the-Appraiser appearing in this appraisal report is subject to the

following conditions and 1o such ather specific and limiting conditions as are set forth by the
Appraiser in this report.

1.

The Appraiser assumes no responsibility for matters of a legal nature affecting the
property appraised or the title thereto, nor does the Appraiser render any opinion as to
the title, which is assumed to be marketable. The property is appra}scd as thouglh
under responsible ownership.

Any sketch, photo, or map in this report may show approximate dimcnsibns and is
included 1o assist the reader in visualizing the property in question.

The Appraiser is not required to give testimony or appear in cowrt because of having
made this appraisal with reference to the property in question.

The Appraiser assumes that there are no, hidden or inapparent conditions of the
property which would render it more or less valuable. The Appraiser assumes no
responsibility for such conditions or for engineering which might be required to
discover such factors.

Information, estimates, and opinions furnished to the Appraiser and contajned in this
report were obiained from sources considered rehable and believed to be true and
correct.

The information contained in this report is specific to the needs of the client and for
the intended use stated in this report. The Appraiser is not responsible for
unauthorized use of this report.

The Appraiser has the appropriate knowledge and experience to complete this
assignment competenily. The Appraiser has been an inspector/appraiser for the past
30 years and has served as a senior appraiser for A&K Railroad Materials, during the
past 20 years.

CERTIFICATION

I certify that, to the best of my knowledge and belief:

1.

2.

The statements of fact contained in this report are true and correct.

My engagement in this assignment was not contingent upon developing or reporting
predetermined results.

1 have made a personal inspection of the property that is the subject of this report.

/ W November 2000

TiseOkroy, Serfer-Appraiser



Nt LAW OFFICE S~
THOMAS F. McFARLAND, P.C.

208 SOUTH LASALLE STREET - SUITE 1890
CHICAGO, ILLINOIS 60604-1194
TELEPHOXE (312) 236-0204
FAX (312) 201-9695

J
EXHIBIT o

THOMAS F. McFARLAND
FAX TRANSMITTAL

DATE: _ Angust 22. 2001 :

2 Pages (Including this Cover Page)
F3 *® *
TO: Fritz Kahn / 202-331-8330
‘ * * *
FROM: THOMAS F. McFARLAND

FAX NO: (312)201-9695 TELEPHONE NO: (312) 236-0204

£k ox

RE: Your e-mail to me of 8-21-01

You say that the A&K appraisal included no amount for real estate. Isn’t the $458,000 for “right of way &
improvements” under Item 1X a value that includes real estate? Ihereby request a breakdown of that valuation.

You say that the val maps may indicate whether Colorado & Wyoming Ry. Co. acquired the line in fee or
by easement. There are several problems with that. DRGW, not Colorado & Wyoming, was the original owner of
the portion of the line that KVR acquired (sec 1948 rail map wansmited). A val map will sometimes identity the
conveyance documents for each parcel, but it will not describe what the documents provided. For example, a
warranty deed sometimes warrants that the grantor has good title, but the document conveys a reversionary interest
or an easement. The upshotis that the documents themselves must be reviewed in order to determine quality of title.

Of course, K'VR cannot furnish the title documents if it does not have them. In the circumstances, I hereby
request that you stipulate that in the absence of evidence of marketable fee simple title, the land in the portion of line
acquired by KVR is not entitled to valuation in determining the net liquidation value of the line under 49 U.S.C.

10904.
/]/Sﬂf'v\ e (':C‘/\/{““"’Vi@\

Please advise.

File# __832

cc: John Reed, by fax 10 303-926-0029

This message is intended only for the use of the individual or entity to which itis addressed and may contain information tharis privilcged, confidential,
and exempt from disclosure under applicablc law.

If the reader of this message is not the intended recipicnt, or the employee or agent respoasible to deliver ir to the intended recipient, you ere hereby
notified that any disscmination, distribution or copying of this communication is strictly prohibitcd. If you have reccived this communication in error,
pleasc immediarely notify us by clephone, and return the original message to us at the above address via the U.S. Posial Scrvice.




Trinidad Properties North, Inc.
251 North Commercial Street

Trinidad, Colorado 81082 - K
Phone (719) 846-9827 oo EXHIBIT

March 14, 2002

Re: Right of Way valuation

To whom it may concermn,

Enclosed you will find a copy of a tax notice for a right of way that was previously used by the
railroad, as per this notice the value assessed is $5.69 per acre. Although this is not an accurate
gauge as to the value of any property, using my experience in buying and selling property in this
area, [ would estimate the reasonable and equitable value of this property to be approximately
$225.00 per acre. This value was arrived at considering the accessibility and usability of the
property for any thing other than its original intended purpose.

Fax (719) 8450270
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ST 20007 e
-.aS AN;HAS‘CQUNTY TREASURER TAXNOT!SS&Q&X:(XXXXxxxxxxxxxxxxxxxxxxxxxxxxxxx>
» o poX“1s 7 F 7

200 E. FIRST ST
“RINIDAD CO 81082
{719) Bas-2981

PLEASE MAKE CHECKS PAYABLE TO THE ABOVE COUNTY TREASURER

ERROL LT G
raY BEFOKE 07/351/01
ADVERTISED OH NOV. 127H, 19THJ4 26TH
Tax SalE ON 12/03/01
TF FaID PRIGR TO 07/0%/01. FLEASE
DISREGARD THIS MOTICE.] THANK |YOU]

SCHOOL ISSTRICT GENERAL FUND 1S

(acn)
) P = . e 3 1R T T NS T T T S
. PROPERTY LOCATION e Ajgﬁﬂxm““““ RIS TR
KEMARINING TaAX Q.8
LEGAL DESCRIPTION IMTEREST DUE .1
26~-30-6S 100FT R/W THRYU HEHW— e 2o
26-30—65 TRI R/W THRU SEHW dokoiok TOTAL. % 4.9
26-30-65  100FT R/7W THRU S TUN
24=80-465 IRREG R/W THRY  NWSE-
ABOVE CONT-16.16 ACRS M/
FAID TO DATE: % .00 THT & ADV COATS May &E ADJUSTED TO FAYMENT DATE

OOLLARS PEA THOUSAND. WITHOUT STATE AID IT WOULD HAVE BEEN

PLEASE RETAIN THE TOP PORTION AND RETURN THE APPAOPRIATE STUS WITH YOUR PAYMENT TO TREASURER'S OFFICE.
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EXHIBIT

B M OUNTA“V : 6813 W. FRIER DRWé _
: ™ ‘.,:1. « STATES GLENDALE, ARIZONA 85303-1312

(623) 842-0743 FAX (623) 842-0844

CONTRACTING | (800} 827-0743

Mr, John Reed
RAIL VENTURES, INC.
Post Office Box 128

Louisville, CO

80027

Bus. (303) 926-1601

. Fax (303) 926-0029

RE: ESTIMATED VALUE OF RAILROAD MATERIAL

Dear John:

'Based on the “Railroad Materfal 1nventofy~ Net Liquidéted Value™ that you had faxed us

we have inserted valuss for the fisted material. The Values that we have listed is based
on our purchasing.experlence for like material, FOB the jobsite in Colorado. -

| hope th'is lrnlfor'mz'at'i-on.is helpful. If you have any duest(ons or comments please f_eel'free

{o contact our

Sincere

office.

Vem Van de Loo

President '

RAILAOAD TRACKS ENGINEERED, BUILT AND REPAIRED



MOUNTAIN - 6813 W. FRIER DRIVE
STATES GLENDALE, ARIZONA 85303-1312

(623) 842-0743 FAX (623) 842:0944

CONTRACTING (800) 827-0743

RAILROAD MATERIAL INVENTORY

DERSCIPTION QUANITIY UNIT UNITPRICE TOTAL
.3 miles 850 cf&{ 1802 30" to 33" p. 3"x &"
reroll ) 28080 NT § 7600 § 2,100.00
scrap , 1400 NT 3 50.00 700.00
28.38 ML 11510 cf&I 1950-64 19'73-1887 (9 miles)
39" punch 31/2" x & .
relay 1/16-1/32" top wear single flow nf 459600 NT 3 375.00 § 1.723,500.00
relay 1/16-1/32" 1op wear single flow 249.00 NT § 25000 $ 82,250.00
reroil 792,00 NT $ 75.00 § 59,400.00
scrap ) o 248.00 NT § 50.00 § 12.450.00
17 miles 115re cf&1I 1989 HS 80-65' lenghts CWR .
relay 1/16" top weat, single flow ] 3560 NT 3§ 37500 $  13,125.00
.3 miles {15re cf&l 1850-54 19731977 59.00 NT § 375.00 & -22,12500
39" lenghts punch 31/2" X 6"x 6" )
relay 1/16-1/32 top wear single flow
.04milag 119 cf& 1979 39" purich31/2" x 6 x 6" : 8.50 NT § 30000 % 2,550.00
relay 1/16" top wear, single flow
.33 miles 132 re cf&i 1982 78" cwr 77.00. NT $ 30000 $ 23,100.00
relay 1/8 top wear single flow
TOTAL RAIL VALUE!: $ 1,921,300.00
115 jolnt bar 24™ toeless punch 6" x T x €"
relay - - : 570000 PR § 16.00 $ 91,200.00
scrap 410 pair 1400 NT § 5000 § 700.00
850 Jolnt bar 267 full tos punch 6" x 6 x 67 N

relay e i Tt ’ :
scrap : 200. NT -3 50.00 % 100.00

TOTAL BARS VALUE: $ §2,000.00
8" bage.tle plates 73/4 x 14" 23 Ibs sach o ‘
relay - . 205000 EA 9 300 -% 6,150.00

RAILROAD TRACKS ENGINEERED, BUILT AND REPAIRED



51/2" base tle plates 73/4 x13" 18.5 ibs sach
relay
scrap

51/2" base tie plate 211bs sach
relay

51/4 basa sinple shoulder tle plate 7 Ibs each

TOTAL PLATES VALUE:

§1/2” base anchor improved falr 1000,440
ralay

&" hase anchors 82/78 rail length 4,140
TOTAL PLATES VALUE:

1154 tumouts Includes frog,points ties sw stand

. TOTAL TURNQUT VALUE;"

Tles
relay
RL
#1

#2
scrap

TOTAL TIE VALUE:

Splkee and bolts

scrap

TOTAL VALUE:

Ballast
10.5" wide x 8" deep (26.8 miles)

TOTAL BALLAST VALUE:

Track Remaoval

N R T

TOTAL REMOVAL COSTS:

GRAND TOTAL:

17331600 EA
107.00 NT

650.00 EA

~

6.00 NT

10000 NT

400 NT

23.00

m
>

2,000.00
813.00
33,085.00
41,528.00
16,688.00

geRee

207.00 NT

§0,000.00 NT

30.62 MI

§ 3.00
$ 60.00
$ 300
$ 50.00
$ 80.00
3 80.00
$ 3,000.00
$ 8.00
b 4.00
$ 3.00
$ 2.00
$ . (200
$ 50,00
§ "0.10 -

§ 18,250.00

9 MW n

£723

$

$

519.945.00
5,350.00
2,070.00

300.00

533,815.00

8,000.00
320.00
8,320.00
69,000.00
89,000.00
16,000.00

3,252.00

99,255.00
83,056.00

- (33,336.00)

168,227.00
" 10.350.00

. 10,350.060

5,000.00

5,000.00

556,990.00

(656,990.00)

$2,251,022.00"
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| A WORTHUESTERY

RAIROAD CONSTRUCTION, INC.

N

PO Box 30 - 215 Cheeseman
tife, CO 80518

focal ine: (303) 828-0734

1 Denvat line: (303) 6653056
e (307) B28-4706

Rail Venwures, LL.C
Mr. John Recd
1400 Main Street

Louisville, CO. 80027 .
Pho.503-926-1601 fax 303-926-0029

Letter No.  2/win/reed -+
Re: Trinidad Railway Materials

Dear Mr. Reed, -

Our company has been in business for 14 years. We are in the business of construction and
maintenance of railroads. Aficr reviewing the information received from you, and doing our own
research on current market values, it is our opinion-that a fair net iquidated value is between 2.2
million and 2.5 million dollars. )

If you have any questions, feel free to contact me at this office.

Sincerely, .
NORTHWESTERN RAILROAD SERVICES, INC.

Gabino Lara . ) ‘ R
President



N

EXHIBIT

March 14, 2002

Mr. John Reed
Eureka Financial
P.O.Box 128
Louisville, CO 80027

Dear Mr. Reed;

Pursuant to our conversations I have reviewed the materials you sent me concerning the
Trinidad Railway, MP 2.00 to MP 30.00. Wc have developed the following net ;
liquidated material value, which is true and accurate to the best of our knowledge, based
upon third-party inspections as to quantities of materials involved in this line, Values are
based upon current market pricing.

Total Rail Value: . - $1,600,000
Total Joint Bar Value: $ 92,000
Total Plate Value: ) ) § 715,000
Total Anchor Vahe: S $ 8500
Total Turnout Value: $ 69,000
Total Tie Value: $ 165,000
Total Spikes & Bolts Value: $ 15,000
Total Ballast Value . $ 5,000

Total Valae 32,669,500
Total Removal Cost $ 305,000

Net Liquidated Material Value $2,364,500

Should you have any questions concerning this information, please do not hesitate to call
me at (719) 282-9704,

Sincerely,
oS

Kevin S, Smith
Director of Rail Services
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