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COMMENTS OF ATOFINA PETROCHEMICALS, INC., BASELL USA INC,, ’
EQUISTAR CHEMICALS, LP AND LYONDELL CHEMICAL COMPANY

ATOFINA Petrochemicals, Inc., Basell USA Inc., Equistar Chemicals, LP and Lyondell :
Chemical Company, the producer limited partners of San Jacinto Rail Limited (“SJRL”)
(hereinafter, the “Bayport Producers™), respectfully submit their comments in response to the
petition of The Burlington Northern and Santa Fe Railway Company (“BNSF”) seeking -
clarification of the “build-in/build-out” condition imposed by the Board in approving the merger :
of the Union Pacific Railroad and Southern Pacific Railway (“UP/SP”), said petition having been
filed December 17, 2001 (BNSF-97).

WTnle the operational issues serving as the genesis for the BNSF petition arose in the

éontext of BNST’s proposed build-in to the Union Carbide facility at Seadrift, Texas, similar

issues likely will arise in the context of the SJRL build-in to Bayport, Texas, pending before the




- 3 UP/SP-390, submitted jointly in the instant Docket and alse in Finance Docket No. 34079 filed October 9, 2001
{(“UP Commients”).

Board in Finance Docket No. 34079.! The issue posed by the BNSF petition is whether the
position of UP that “any level of interference with [UP’s] operation and service to its customers
by operating rights granted in the UP/SP merger is unacceptable”2 is consistent with the trackgge
rights granted to BNSF, the build-in/build-out condition imposed on UP/SP, and statutory and
Board policies. |

The interest of the Bayport Producers arises out of UP’s “Comments on Infrastructure
and Safety for the Build-out to the Bayport Loop.” While UP gave “lip-service” to support of
the exemption petition," and while UP stated it “will not attempt to delay the Bayport Loop
build-out,” UP then dedicated 13 of the 18 pages of its pleading to raising unwarranted
questions regarding the petition, based upon erroneous facts, and by raising questions about tkée
adequacy of the up-stream infrastructure to accommodate the handling of the traffic genérated by
BNSF along the SJRL line. UP’s Comments were carefully calculat_ed to raise questions
concerning the exemption which UP ostensibly endorsed, and to pose additional burdens upoﬁ
BNSF, both financially and operationally, which also likely cquld have the effect of delaying the |
build-in.

UP characterized the SJRL traffic projections as “unr;a‘listic”; and based on this

assessment, UP asserted its concerns about the Houston infrastructure were “heightened.”® In

TA petmon for exemption from 49 U.S. C §10901 for the Bayport build-i -in was filed w1th the Board on August 30,
2001.

2 Petition at Attachment B, letter of September 24, 2001 ﬁ'om Steve Barkley, Regional Vice President, Southern ‘
Region, UP, to Rollin Bredenberg, Vice Pres1dent Service Design & Performance, BNSF..

# «As petitioners propose, the Board should grant the exemption . . . The proposal fulfills a condition imposed on the
UP/SP merger to preserve pre-merger competition between SP and UP.” UP Comments at 3.

5 Id at17-
6 Id. at 10.




support of this contention, UP asserted that “Industries on the loop generate some 600 carloads
of petrochemicals and plastics on a typical work day.”” Subsequently, UP argued that “BNSF
would carry more traffic than [the 36 to 66 carloads that] petitioners state in the Petition.”® As
demonstrated by SJRL and BNSF, and as conceded by UP, the representation that an average jof
600 carloads of traffic are generated from Bayport Loop shippers on a daily basis was erroneous
and misleading. Rather, according to STB carload waybill sample analysis, the average daily;
number of carloads is approximately 129.° This is substantially below the 600 carloads cited by
UP in its Comments, which gave rise to its “heightened” concern about the impact on the ‘
Houston infrastructure. At the projected level, STLR would gamer approximately 28% of
Bayport traffic at startup, rising to approximately 51% (or, based upon UP’s data, 24% and 4%1%,
| respectively). These percentages are quite compatible with the UP/SP estimate of Competitiv;
traffic which BNSF would secure as represented during the course of the UP/SP merger, and
totally refute any implication that STRL has provided the Board with unrealistic traffic estima’ges;
and therefore had underestimated daily train operations. |
Moreover, in its Comments UP raised a number of issues regarding rail infrastructure m

~the Houston area with regard to the GH&H Line, with which the SJRL line would connect. UP

|
|

stated that it operates 8 to 9 trains per day over the line “and cannot absorb additional trains

210

without delaying UP service.” " UP also cited to several upstream locations where it asserted

7 1d. at 2-3.
8 1d at11.

¥ See SIRL and BNSF Reply to Union Pacific Railroad Company’s “Comments on Infrastructure and Safety for the
Build-out to the Bayport Loop” at 2-4 (Oct. 29, 2001); See also Letter from J. Michael Hemmer, Covington &
Burling, to the Hon. Vernon A. Williams (Nov. 15, 2001). In his November 15 letter, Mr. Hemmer cites to “an
average of over 300 cars of rail traffic, loaded and empty, on a typical day.” Mr. Hemmer’s figure of 300 cars loaded
and empty is equivalent to 150 carloads, as the latter is commonly understood in rail transportation, a figure
consistent with the STRL/BNSF figure calculated from the waybill data.

1 UP Comments at 14-15.




that the infrastructure currently is inadequate and would need to be upgraded to accommodate
the BNSF Bayport Loop train."! Notably, however, with regard to operations within the Bayport
Loop, UP indicated that both UP and’ SJRL/BNSF operations can be conducted safely through
coordinated d;ispatching.12 UP’s contentions regarding the Houston infrastructure have been |
addressed in the STRL/BNSF Reply and need not be repeated here. For the purpose of this
proceeding, it is sufficient to note that considering both UP’s Comments on the SJRL exemption
- petition and UP’s September 24, 2001 “no interference with UP operations;’ position, it is
apparent that the issues and principles addressed in the BNSF petition are germane to the
Bayport build-in as well as to Seadrift.
In egialuating UP’s position, it must be recognized that any additional train operations on
- existing track provide some limitation on UP’s existing operations and therefore constitute Wl;lat
+ UP would deem to be “interference.” This is elementary, since it is a basic and immutable lax;ffof
- physics that two objects (e.g., trains) cannot occupy the same space at the same time.
Consequently, UP’s “no interference” position is thoroughly inconsistent with UP’s voluntary
- grant of trackage rights to BNSF to operate over 5,000 miles of UP’s lines. 'Suchb aposition also
undermines the Board’s conditions imposed to maintain competition in the Gulf Coast, as wr;ll as |
+ the settlement between UP/SP and the Chemical Manufacturers Association.
In addition, UP’s position flies in the face of statutory policy regarding the common and
interéecting »operations of rail carriers. That policy is reflected in three (3) proﬁsions of:ther Z[CC } '
Termination Act, Section 11102 provides that ftﬁe Board may require one catrier to allow |

. i
i |

another to utilize terminal facilities where the Board finds such use “to be practicable and in the

W Id. at11-14.
2 Id at16.



" public interest without substantially impairing the ability of the rail carrier owning the facilities .

.. to handle its own business.” 49 USC §11102(a) (emphasis added). Similarly, Section 11103
requires a carrier to maintain a switch connection to enable traffic to move “to the best of its
- ability without discrimination in favor of or against the shipper when the connection (1) is

reasonably practicable . . . 49 USC §11103(a) (emphasis added). Thirdly, pursuant to the

. directly analogous circumstance of line crossing for new rail construction, “no other rail carrier
~ may block any construction . . . by refusing to permit the carrier to cross its property if -'. . . (B)

the operation does not materially interfere with the operation of the crossed line . . .” 49 USC

§10901(d)(1) (emphasis added). Accordingly, the statute itself establishes the criteria for

. intersecting carrier operations based upon reasonable accommodation (or stated alternatively,
. toleration of reasonable interference), rather than based upon the absoluté “no interference”
. standard asserted by UP.
Tn conclusion, it is abundantly clear based upon both the response of UP concerning
- operation of the Seadrift build-in and the comments of UP with regard to the STRL exemption
. petition, fhat there is a fundamental policy issue which the Board ﬁeeds to address and resolve *
regarding the nature and meaning of the trackage rights and the build-in/build-out condition
.+ imposed in the UP/SP merger. The Bayport Producers respectfully urge the Surface
Transportation Board to address the standards underlyiﬁg the UP/SP merger cqnditio‘ns, and't 3
do so'in a manner whiéh will fulfill the Board’s intent to preserve the -pre—rﬁé:gercompetit\ion
between UP and SP. Those standards require mutually cooperative use of the trackage rights
| lines, entailing no adverse and ma.teria‘i interference with train oper;dtiens, rather than a standard

of “no interference with UP’s operations.”




WHEREFORE, THE PREMISES CONSIDERED, the Bayport Producers respectfully

urge the Surface Transportation Board to grant the BNSF Petition for Clarification, and to adopt

as the guiding principles those set forth in the BNSF petition and the ICC Termination Act.
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