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The City of Encinitas (“City”) did not have an opportunity to object to the Petition
of the Orangé County Transportation Authority (“OCTA”) for leave to intervene since it
received the OCTA’s Petition and this Order granting the Petition on the same date. 1

The City fails to see how the OCTA has a direct interest in this palﬁculaf effort to
construct a passing track in the City of Encinitas. The OCTA has failed to explain how it
will be impacted one way or another by this particular passing track. Indeed, like the
NCTD' the OCTA has failed to establish how this passing track will affest freight
operations at all. This may due to the fact that there are at least eight passing tracks on
the NCTD line. (See Exhibit P, San Diego Northern Railroad Track Chart) No one has
established, either through its own arguments or the declarations by freight carrier
BNSF?, that the BNSF use of the tracks warrants or is in need of further passing tracks to
operate its “average” of six freight trains daily. Indeed, these trains are already restricted
from using the NCTD track during heavy commute hours and further the BNSF itself has
not stated any need for an additional passing track. Thus the OCTA has failed to make
any showing of any real interest in the Encinitas Passing Track. Nevertheless, the City
responds to the OCTA’s comments as follows:

The OCTA essentially echoed the arguments being made by the NCTD in an
effort toobtain Board jurisdiction over the construction of this passing track. In order to
avoid duplication, the City will not reiterate the arguments made in _response to the
NCTD’s comments but instead fully incorporates herein by this reference, its initial
Reply to thé NCTD’s Petition for Declaratory Order filed with the Board on October 31,
2001 as well as the Reply to the Boards Order, filed on January 4, 2002.

CONCLUSION

Although the OCTA agrees that the STB only retained jurisdiction over the

NCTD to ensure that the NCTD did not interfere with freight operations, it asks this City;

* to take the illogical leap of assuming that because the STB retained such jurisdiction that

! North San Diego County Transit Development Board
? Burlington, Northern and Santa Fe Railway Company



it also reserved jurisdiction over any improvement the NCTD cared to make to their line
without any showing of an effect on interstate freight transportation. Clearly, the Board
should not take that step for many sound reasons.

Like the NCTD, the OCTA first fails to address what the City considers to be the
primary issue: thaf is the‘Board’s lack of authority to regulate a political subdivision of

the State of California (the NCTD) when it concerns the internal limits on its power

‘placed there by the California state legislature in the NCTD’s statutory charter. Second,

the OCTA also ignores the fact that there has been no showing that this passing track will
have any impact on interstate freight operations. Third, the OCTA has also failed to
address any concurrent jurisdiction that the California Coastal Commission (and the City)

may have by reason of the California Coastal Act.

Respectfully submitted,

tepken M. Uthoff
CONIGLIO & UTHOFF
A Professional Law Corporation
Attorneys for
CITY OF ENCINITAS
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CERTIFICATE OF SERVICE

I certify that I have this date served a copy of the foregoing Reply of City of
Encinitas to the Comments of the OCTA on the persons listed below by Federal Express,

prepaid and properly addressed.

Charles A. Spitulnik

Alex Menendez -
McLeod, Watkinson & Miller

One Massachusetts Avenue, NW, Suite 800

Washington, DC 20001 -

Tracy R. Richmond

D. Wayne Brechtel

Worden, Williams, Richmond, Brechtel & Kilpratrick, P.C.
462 Stevens Avenue, Suite 102

Solana Beach, CA 92075

Kennard R. Smart, Jr.

" Woodruff, Spradlin & Smart

701 South Parker Street, Suite 8000
Orange, CA 92868-4760

Catherine E. Cutler, Esq.
Deputy Chief Counsel
California Coastal Commission
45 Fremont Street, Suite 2000
San Francisco, CA 94105

Governor Gray Davis
State Capitol Building
Sacramento, CA 95814

Attorney General Bill Lockyer
California Department of Justice
1300 I Street

Sacramento, CA 95814



California Public Utilities Commission
1350 Front Street State Building
Room 4000
San Diego, CA 92101
1 declare under penalty of perjury under the laws of the State of California and the
ct.

United States of America that the foregoing is d co

DATED: January 8, 2002

PN/M. UTHOFF
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