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COMMENTS

Preliminary Statement

/

John D. Fitzgerald,':L for and on behalf of United Transpor

tation Union-General Committee of Adjustment (UTU/GO-386), submits

these comments in response to Notice of Proposed Rulemaking (NPR),

dated September 18, 2001 (served Sept. 20, 2001). 66 Fed. Reg.

48853 (Sept. 24, 2001). By subsequent decision dated October 24,
2001 (served Oct. 26, 2001), as corrected the same day, in re-

sponse to petition by National Industrial Transportation League\

(NITL) to broaden the inquiry, the NPR was clarified to effective-

ly permit additional areas for comment, although no action was

o 2
taken on the NITL petltlon.—/

The Board on September 20, 2001 issued a press release (No.

1/ General Chairman for United Transportation Union on lines of

The

Burlington Northern and Santa Fe Railway Company, with offices at-

400 E. Evergreen Boulevard, Vancouver WA 98660.

|
2/ NITL sought formal broadening of the NPR to address additiénal
disputes for which Congress might require mandatory binqing'
arbitration. The Board in its October 24, 2001 order ruled Qhat

parties could suggest arbitration for other disputes. |
; \



01-45), giving emphasis to certain features of the NPR. Surface

Transportation Board Regquests Comment on Whether Congress Should

Prescribe Mandatory Arbitration For the Settlement of "Small

Railroad" Rate Disputes; Focuses on Use of Voluntary Arbitra-

3/

tion.
The NPR (1) would require that all formal complaints, for

which voluntary, binding arbitration is available, state that

arbitration was considered, but rejected, as a means of resolving

the dispute, (2) invites comments concerning proposed legislation

to require mandatory arbitration for "small rail rate disputes,"
and solicits comments for similar arbitration of other disputes,
and (3) requires proposed arbitrators, and those already on a
roster of arbitrators (if they remain available), to advise the
Board by November 8, 2001 if they wish to serve as arbitrators.
Arbitration of certain disputes (other than those involving
select features of employee protective conditions), presently ié
available on a voluntary basis. Where a proceeding has been

instituted, the parties voluntarily may defer the procedural

schedule so as to explore arbitration. Use of Alternative Dispute

|

Resolution Procedures, 8 I.C.C.2d 657 (1992). In the absence ofia

|
i

proceeding, persons may voluntarily pursue arbitration of certain

disputes. Arbitration of Disputes Subject to Stat. Juris. of the

4

STB, 2 S.T.B. 564 (1997).
The instant NPR would require mandatory consideration of

arbitration for all complaints, and the NPR seeks comment on

3/ The Board on October 22, 2001, through its website (but not

in

its public releases made avallable at the agency), reminded persons
desiring to serve as arbitrators to submit their name and qualifica-

tions by November 8, 2001.




legislation to require mandatory arbitration for small rail rate

disputes.

UTU/GO-386 urges the Board should not revise its requirements

for bringing a complaint against a rail carrier so as to require a

statement that arbitration has been considered; and UTU/G0~-386

does not recommend binding mandatory arbitration for small rail

rate disputes, or mandatory arbitration for any other formal com-

plaints.

UTU/GO-386 and other rail employee organizations have been |

active participants in numerous Board (and former ICC) proceed-

ings, involving railroad rates, and other classes of proceedingé
ARGUMENT

I. MANDATORY ARBITRATION OF RATE AND OTHER DISPUTES

SUBJECT TO STB JURISDICTION WOULD BE INAPPROPRIATE.

A. Background. Railroad employees are subject to
mandatory arbitration for certain disputes in railroad unificati
proceedings for protection imposed under 49 U.S.C. § 10902(4d),

§ 11326(a), (b). This compulsory arbitration for certain selected

on

features of employee protection in railroad unification stems from

the voluntary private agreement known as Washington Job Protection

Agreement of 1936, carried forward by statute, and is imposed as

4/

part of the conditions known as New York Dock,™ and its proge-

4/ New York Dock Ry.-Control-Brooklyn Eastern Dist., 360 I.C.C.
(1979) .
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ny. . \ .
Y 5/The Board does not appoint arbitrators or referees; the

limited arbitration is not pursuant to STB regulations.
The other substantive provisions of the Interstate Commerc

Act do not require arbitration. Indeed, the current arbitration
provisions of the Board are purely voluntary, and are not avail
able for arbitration conducted pursuant to labor protective con
tions. 49 CFR § 1108.2. See also: NPR at 3 n.7.
B. Experience With Arbitration. Arbitration of frei

rate disputes was fairly common prior to 1887. One of the bette
know arbitrators was Judge Thomas M. Cooley, who subsequently
became the first I.C.C. Chairman. The 1884 Cooley Award on live

stock/dressed beef is perhaps the most renown, Eastern Live-Sto

e
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Case, 36 I.C.C. 675, 701-2 (1915), but there were others, such

the North Atlantic differentials of July 2, 1882, In the Matter

Differential Rates, 11 I.C.C. 13, 17-18 (1905) ; New York Produc

Exchange v. Baltimore & O. R. Co., 7 I.C.C. 612, 619-20 (1898).

See also:,Mbntgomery Freight Bureau v. L. & N. R.R. c., 17 I.C.
521, 529 (1910); McPherson, Logan G., Railroad Freight Rates, 1

19 (1909).

The lumber rate arbitration award of George M. Bogue, issu

ed

May 26, 1884, has drawn extensive comment. Eau Claire B. of T. ?.

Chic., Mil. & St. P. R'y Co. Et Al., 5 I.C.C. 264 (1892) ; North

Pine Mfrs. Asso. v. C. & N. W.Ry. Co., 33 I.C.C. 360 (1914) Se
Ripley, William Z, Railway Problems (1907); Ibid., Rates and
Regulation (1912).

/ Examples are: Norfolk and Western Rv. Co.-Trackage Rights-BN,
.C.C. 605 (1978); Oregon Short Line R.Co. -Abandonment -Goshen,
.C.C. 91 (1979).
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Regulation of railroad rates by arbitration proved unsatis-

factory, not due to the competence of arbitrators, but primarily

because arbitration is limited to the immediate parties, and do
not encompass the "public interest." Simply stated, freight ra
impact upon important elements not at the arbitration table. Th
decisions of the I.C.C. were frequently critical of the arbitra

tion process and results, as indicated from the citations.

The Interstate Commerce Commission was created, in part, to

6/

get around the limitations and inadequacies of arbitration.™

II. FOUR YEARS OF EXPERIENCE UNDER EX PARTE No.
560 INDICATE NO MERIT FOR MANDATORY ARBITRATION.

The Board issued regulations for voluntary arbitration a
little over four years ago, in Ex Parte No. 560, Arbitration of

Disputes Subiject to Stat. Juris. of the STB, 2 S.T.B. 564 (1997

There was considerable disagreement as to how the process would

) .

work. Insofar as this commentor is aware, there has been no resort

to the Board's process. To be sure, there has been arbitration of

transportation disputes, but not under the Board's auspices.

Despite such lack of interest in the Ex Parte No. 560

process, the NPR would now suggest moving from voluntary arbitra-

tion to mandatory arbitration, at least for "small rail rate
disputes." Moreover, the NPR proposes to require consideration

arbitration as a prerequisite to bringing any complaint against

of

6/ A post-1887 arbitration, the Todd-Knott - Award (1907), |was

continually contended as wunsatisfactory. DPeters Mill Co.
L.V.R.R., 112 I.C.C. 703-4 (1926); Memphis Freight Bureau

<<

A.G.S.R. Co., 126 I.C.C. 87, 89 (1927); Import Fertilizer Materials,

[\
0]

vd

0

161 I.C.C. 649, 653n.5 (1930); Export and Import Rates, 169 I.C.

13, 19-20 (1930); Export and Import Rates To and From Southern

Ports, 205 I.C.C. 511, 521n.6 (1934).

- 5 -




rail carrier. Experience and sound judgment suggest that the Board

drop the matter.

III. MANDATORY ARBITRATION OF DISPUTES WOULD
BE PREJUDICIAL TO RATIROAD EMPLOYEES.

Mandatory (compulsory) arbitration of rate and other disputes

would be prejudicial to the interest of railroad employees. |

A. Intervention. The Board's voluntary arbitration ruies

make no provision for intervention, yet employees frequently ha%e

an interest in railroad ratemaking, and desire to intervene. Th&s,
|

under the mandatory arbitration requirement, proposed by the NP$

for "small rail rate" disputes,l/the voices of employees would 5

‘
not be heard. Moreover, the Board's arbitration regulations do ﬁot
call for public hearings——arbitration is secret.

The proposal for mandatory arbitration--even for "small"
railroads or for "small rate cases"--is seen as a Star Chamber
proceeding, which takes away the ability of railroad employees to
participate in proceedings involving statutory rights and obligat-
ions.

B. Employee Complaints. The NPR is directed to comments
on proposed legislation for small rate cases or for small rail-
roads. Rail employees have an interest in such rail carriers or
such disputes, regardless of the size of the carrier or the size

of the dispute. It may be that employees would themselves bring a

complaint for rate relief--indeed, employees have participated in

7/ The Board's Press Release (No. 01-45), terms the rulemaking as
directed to "small railroad" rate disputes.

- 6 -
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rate surcharge cases as adversely affecting their

8/

- N 2
employment,~ and recently participated in coal rate cases,

10/

and in market dominance regulations,™

11 . .
putes._‘/ Employees would not feel their statutory interests to

along with service dis-

be protected by mandatory arbitration, either as intervenors or
original complainants.
ITTI. ARBITRATORS ARE NOT A SUBSTITUTE FOR
IHE APPROPRIATE ADMINISTRATIVE PROCESS.

The Board requested that proposed arbitrators submit their
names and qualifications prior to the closure date forvwritten
comments, rather than have arbitrators file their submissions
after the revised rules are promulgated. Presumably, those wish
to become arbitrators are not likely to file comments or, if
comments are filed, such may not be too critical of the propose
arbitration rules and suggestion for compulsory arbitration.

It appears from this commentor's examination of the Board!'
file that only 17 have persons advised the Board of their avail
ability as arbitrators, yet all present and new arbitrators wer
requested to respond. Such would appear to indicate a lack of

interest, and the number is less than the 21 available arbitrat

8/ For Example, People of State of I11. v. ICC, 660 F.2d 289
Cir. 1981).

9/ For example, Central Power & Light Co. v. Southern Pacific,
Al., 1 S.T.B. 1059 (1996).

10/ For example, Market Dominance Determination, 3 S.T.B.
(1998) .
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ll/ For example, Battaglia Distributing Co., Inc. v. Burlington

Northern, 2 S.T.B. 323 (1997).




required under the present arbitration regulations. 49 CFR §
1108.6(a).

Examination of the proposed arbitrator candidate roster dox
not indicate individuals who have expertise in employee con-

12/

cerns.”

The utilization of an independent and experienced Administra-

tive Law Judge (ALJ), or other STB personnel, is deemed far

preferable to the proposal for compulsory arbitration.

CONCLUSION

The Board should discontinue its proceeding, without any
recommendations; the Board should not make consideration of

voluntary arbitration a prerequisite to complaint of carrier

. 13/
action.
Respectfully submitted,
GORDON P. MacDOUGALL
1025 Connecticut Ave., N.W.
Washington DC 20036
November 23, 2001 Attornev for John D. Fitzgerald

12/ Most of the candidates are experienced practitioners, and many
have active on-going commercial practices before the STB, which

might subject such individuals to suspicion--particularly by less
educated carrier employees.

13/At this time UTU/GO-386 does not comment upon avenues for
redress for small shippers in rate matters, but will await
comments of others. It would seem that some sort of rate compari
methodology, not "simple" rate comparisons, would be helpful.

exr-

any
the
son
Cf.

Rate Guidelines-Non-Coal Proceedings, 1 S.T.B. 1004, 1020 n.48, 1034
n.88 (1996). This was the primary method of the former ICC's
informal cases branch, and was employed by the agency in undercharge
disputes. Georgia-Pacific Corp. Pet. for Declar. Order, 9 I.C.C.2d

103 (1992), 9 I.C.C.2d 796 (1993), and 9 I.C.C.2d 1052 (1993) .
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