A0 37

SLOVER & LoOFTUS
ATTORNEYS AT LAW
WILLIAM L.SLOVER 1224 SEVENTEENTH STREET, N. W.

C. MICHAEL LOFTUS ‘ WASHINGTON, D. C. 20036
DONALD G. AVERY

TELEPHONE:
JOHN H.1E SEUR ENTERED (202) 347-7170
KELVIN J. DOWD Office of the Secrotary
ROBERT D, ROSENBERG FAX:
CHRISTOPHER A. MILLS (202) 347-3619
FRANK J. PERGOLIZZI JUN 1 2 2001
ANDREW B, KOLESAR IIi WRITER'S E-MAIL:
PETER A. PFOHL Part of
DANIEL M. JAFFE Public Record

abk@sloverandloftus.com

June 11, 2001

VIA HAND DELIVERY

The Honorable Vernon A. Williams
Secretary

Surface Transportation Board
Case Control Unit

1925 K Street, N.W.

Washington, D.C. 20423-0001

Re: Finance Docket No. 34000,
Railway Company, et al. —— Control -- Wisconsin
Central Transportation Corporation, et al.

Dear Secretary Williams:

Enclosed for filing in the above-referenced proceeding
please find an original and twenty-five (25) copies of AK Steel
Corporation’s Motion to Compel Great Lakes Transportation LLC’'s
Production of Documents (AKS-3). We have enclosed an electronic
version of this Motion as well. ‘

Given the June 25 deadline for filing Comments in this
case, AK Steel requests expedited consideration of this Motion.

Finally, we have enclosed an additional copy of this
Motion to be date-stamped and returned to the bearer of this
letter. Thank you for your attention to this matter.

Sincerely,

%57%«»1:

Andrew B. Kolesar III
An Attorney for AK Steel
Corporation

Enclosures



203037

AKS-3
BEFORE THE
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Canadian National Railway Company,
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Wisconsin Central Ltd.,

Fox Valley & Western Ltd.,

Sault Ste. Marie Bridge Company,
and Wisconsin Chicago Link Ltd.
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-- Expedited Consideration Requested --

AK STEEL CORPORATION’S MOTION
TO COMPEL GREAT LAKES TRANSPORTATION LIC's
PRODUCTION OF DOCUMENTS

ENTERED

Office of the Secretary
JUN 12 2001
Part of
Public Record
By: John H. LeSeur
Andrew B. Kolesar III
OF COUNSEL: Slover & Loftus
1224 Seventeenth Street, N.W.
Slover & Loftus Washington, D.C. 20036
1224 Seventeenth Street, N.W. (202) 347-7170

Washington, D.C. 20036

Attorneys for AK Steel
Dated: June 11, 2001 Corporation
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-- Expedited Consideration Requested --

AK STEEL CORPORATION’S MOTION
TO COMPEL GREAT LAKES TRANSPORTATION LLC's
PRODUCTION OF DOCUMENTS
Pursuant to 49 C.F.R. Part 1114, AK Steel Corporation
("AK Steel”) hereby moves that the Board order Great Lakes
Transportation LLC (“Great Lakes”) to provide responsive docu-
ments to certain of AK Steel’s May 22, 2001 First Requests for
Production of Documents. Given the fact that Commenté are due in
this proceeding on June 25, 2001, AK Steel requests that the
Board afford expedited consideration to this Motion, and that the
Board require Great Lakes to provide responsive documents in a

similarly expedited manner.

BACKGROUND
AK Steel is engaged in the production of flat-rolled

carbon, stainless and electrical steels for use in automotive,



appliance, construction and manufacturing markets. AK Steel
employs 11,500 men and women at major steelmaking plants and
offices in Indiana, Kentucky, Ohio and Pennsylvania. With
particular relevance to the instant proceeding, AK Steel operates
facilities in Butler, Pennsylvania, and Middletown, Ohio.

AK Steel ships a considerable volume of traffic each
year over lines owned by the Great Lakes rail subsidiaries.
Specifically, the Bessemer & Lake Erie Railroad Company (“B&LE”)
ships large gquantities of steel-related materials both to and
from the Butler, Pennsylvania plant. In addition, AK Steel ships
in excess of 1.5 million tons of taconite pellets over the
Duluth, Missabe & Iron Range Railway Company’s (“DM&IR”) lines in
Minnesota for ultimate delivery to AK Steel’s Middletown, Ohio
facility.

On April 30, 2001, Great Lakes filed a pleading in this
case entitled “Reply to Petition Suggesting Procedural Schedule
and a Petition to Dismiss Application or Require Supplemental
Information.” Therein, Great Lakes argued that the contemplated
merger of Canadian National (“CN”) and Wisconsin Central (“WC”)
would have significant anti-competitive impacts, including an
anti-competitive impact specifically upon AK Steel at Butler,
Pennsylvania. See id. at 10-11 & Verified Statement of Peter D.
Stephenson (“Stephenson V.S.”) at 7. 1In particular, Great Lakes
argued that, as a consequence of the proposed CN/WC merger, 2.9
million tons of taconite traffic per year now moving in Great

Lakes’ rail-water-rail service from Minntac, Minnesota to U.S.
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Steel’s Edgar Thompson Works in Pittsburgh, Pennsylvania could be
diverted to a new all-rail route. As a result of this antici-
pated diversion, Great Lakes stated that it would be forced to
abandon the ninety-mile portion of the B&LE system that serves AK
Steel’s Butler facility. See Stephenson V.S. at 7 (“The most
significant customer affected by abandoning the south end of the
B&LE would be AK Steel. . . . Abandoning B&LE would leave AK
captive to the Buffalo & Pittsburgh Railroad. Rates could
increase for service to AK’s various plants . . . AK could also
lose competitive service on scrap movements to Butler.”)

In response to Great Lakes’ filing, AK Steel notified
the Board of its intention to participate in this case (AKS-1),
and served discovery requests upon Great Lakes to obtaln more
detail regarding the potential anti-competitive impacts refer-
enced in the April 30 filing (AKS-2) (see Exhibit A hereto). On
June 1, 2001, Great Lakes provided its responses and objections
to AK Steel’s Requests, and produced certain responsive docu-
ments.! In its formal résponse, however, Great Lakes objected to
producing any documents in response to a number of requests

related to Great Lakes’ allegations regarding AK Steel.? 1In

! Great Lakes’ 689-page document production consisted mainly
of data reflecting the number of carloads shipped to and from
each of the B&LE’s customers over the last two years.

* Great Lakes declined to produce B&LE traffic tapes, con-
tracts, or documents setting forth the costs that would be
avoided through abandonment. In addition, Great Lakes indicated
in its formal responses that it possessed no documents that were
responsive to AK Steel’s request for materials supporting Great

(continued...)



order to facilitate the expeditious resolution of this Motion, AK
Steel seeks relief only with respect to a small number of the

disputed requests.

ARGUMENT

AK Steel soﬁght to determine whether traffic that
currently moves via a Great Lakes rail-water-rail routing to
Pittsburgh actually would (or even could) switch to an all-rail
routing. In particular, AK Steel served requests upon Great
Lakes that sought: (i) contracts between B&LE and any of its
shippers applicable transportation over the southern half of the
B&LE (most notably to U.S. Steel’s Edgar Thompson Works in
Pittsburgh, Pennsylvania); and (ii) information regarding DM&IR’s
control over the origin of this taconite traffic.

Great Lakes has objected to the production of this
material. As AK Steel will demonstrate infra, Great Lakes’
objections lack merit.

A. Contract (s) Relevant to Transportation

Over the “Southern Half of the B&LE”

to U.S. Steel’s Edgar Thompson Works
(Request No. 16)

In its Request No. 16, AK Steel sought the production

of all contracts relating to transportation over the ninety-mile

2(...continued)
Lakes’” April 30 statements regarding the impact of the merger on
AK Steel.



portion of the B&LE system that Great Lakes suggests that it
would abandon as a result of the merger:

Produce all contracts in effect at any time

from January 1, 1999 to the present relating

to transportation over some or all of the

Line. [?]

For purposes of the present Motion, AK Steel hereby limits its
Request No. 16 by seeking an order compelling Great Lakes to
produce only those contracts relating to the transportation of
taconite to U.S. Steel’s Edgar Thompson Works (rather than to any
of B§LE’s customers on the southern half of its system).

In its June 1, 2001 formal Responses, Great Lakes
objected to AK Steel’s Request No. 16 on grounds of burden,
vagueness, overbreadth, relevance, and commercial sensitivity.
These objections are not well taken. As an initial matter,
B&LE’s contractual arrangements with U.S. Steel are directly
relevant to the determination of whether the current rail-water-
rail shipments of taconite to the Edgar Thompson mill will -- or
even may -- switch to an all-rail routing. To that end, the rate
levels, volume levels, service-related provisions, and remaining
term set forth in these arrangements bear precisely upon the
question of whether the merger will yield the significant traffic

diversion that Great Lakes fears.

® AK Steel defined “the Line” as the southern half of the
B&LE, as that term is used in Great Lakes’ April 30 filing:;
namely, the ninety miles of the B&LE system between Greenville
and North Bessemer, Pennsylvania.
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As to Great Lakes’ commercial sensitivity objection,
abundant Board precedent confirms that a two-tiered protective

order, as 1is already in place in this case, is more than adequate

to safeguard the commercial sensitivity of contracts. See, e.d.,

Docket No. 42056, Texas Municipal Power Agency v. The Burlington

Northern and Santa Fe Ry., Decision served Feb. 9, 2001, at 2-3
(“[W]e are satisfied that the parties' agreements regarding scope
and the application of the ‘highly confidential’ provisions of
the protective order are sufficient to protect the interests of

third-party shippers.”); Docket No. 41989, Potomac Flectric Power

Co. v. CSX Transp., Inc., Decision served Mar. 3, 1997; Docket

No. 41295, Pennsvlvania Power & Light Co. v. Consolidated Rail

Corp., Decision served Mar. 10, 1997.
In addition, information of comparable sensitivity is

routinely ordered to be produced in merger proceedings. See,

e.d., Finance Docket No. 32549, Burlington Northern Inc. and

Burlington Northern R.R. —-Control and Merger —— Santa Fe Pacific

Corp. and the Atchison Topeka and Santa Fe Ry., Decision served

May 30, 1995 (compelling Oklahoma Gas & Electric Company’s
production of its transportation agreements to the Applicants);

see also Finance Docket No. 33388, CSX Corp. and CSX Transp.,

Inc., Norfolk Southern Corp. and Norfolk Southern Ry. =--Control

and Operating Leases/Agreements —- Conrail Inc. and Consolidated

Rail Corp., Decision No. 1 served Apr. 16, 1997 (protective order

entered by the Board expressly enumerated contracts as among the

kinds of materials subject to discovery with appropriate confi-
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dentiality restrictions); Finance Docket No. 32760, Union Pacific

Corp. —- Control and Merger —-- Southern Pacific Rail Corp.,

Decision No. 2 served Sept. 1, 1995.

B. Documents Regarding Great Lakes’
Control Over the Origination of the
Referenced Shipments to U.S. Steel
(Request Nos. 19-22)

The second general subject matter as to which AK Steel
seeks an order compelling production has to do with the routing
control that Great Lakes’ subsidiary DM&IR appears to exercise
over the origination of taconite shipments from Minnesota (in-
cluding the 2.9 million tons of taconite per year moving from
Minntac, Minnesota to U.S. Steel’s Edgar Thompson plant).

It is AK Steel’s understanding that DM&IR is the only
rail carrier physically serving the Minntac origin. Also, DM&IR
appears to have placed contractual restrictions via trackage
rights agreements on other carriers’ ability to serve the Minntac
facilities.® AK Steel formulated its Request Nos.‘l9—22 in an
effort to obtain relevant information concerning Great Lakes’
physical and contractual control over the Minnesota taconite

shipments. Those requests sought the following:

4 AK Steel is aware of such an agreement between DM&IR and
CN’s subsidiary, the Duluth, Winnipeg and Pacific Railway, which
was filed with the ICC in 1981 in Finance Docket No. 29745,
Duluth, Winnipeg and Pacific Ry. -- Track Relocation Project in
and around Duluth, Minnesota and Superior, Wisconsin, filed
September 18, 1981 (copy attached as Exhibit B) (see Section 1(D)
thereto). AK Steel seeks, via its Request No. 21, a copy of the
current version of this Agreement.
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Request for Production No. 19

Produce all documents prepared on or after
January 1, 1990 regarding Canadian National
Railway Company’s (“CN”) ability to originate
rail transportation service for taconite
shipments from: (a) Minntac, Minnesota; and
(b) all other taconite mines in Minnesota now
served by DM&IR.

Request for Production No. 20

Produce all agreements (including trackage
rights agreements) currently in effect be-
tween Great Lakes and/or DM&IR and one or
more of the Applicants concerning transport-
ation of taconite over any line of the DM&IR.

Regquest for Production No. 21

Produce the currently effective version of
the Trackage Rights Agreement, as amended or
supplemented, filed with the ICC in Finance
Docket No. 29745.

Regquest for Production No. 22

Produce all documents prepared on or after
January 1, 1996 relating to the agreements
produced in response to Document Production
Request No. 20 and 21, supra.

Great Lakes objected to these Requests as follows:

Reqguest No. 19 - vagueness, overbreadth, and
relevance

Request No. 20 - vagueness, overbreadth, and
relevance

Reguest No. 21 - relevance

Reguest No. 22 - vagueness, overbreadth, and
relevance

Once again, given Great Lakes’ specific allegation that

AK Steel will be harmed by a diversion of the U.S. Steel taconite



traffic (away from B&LE and presumably away from its affiliate
DM&IR by virtue of a build-out to one of the Applicants), AK
Steel is entitled to explore whether such a diversion is possi-
ble. This inquiry easily qualifies as relevant under the Board’s
liberal discovery standards.

Finally, Great Lakes’ objections as to vagueness and
overbreadth lack specificity and should not preclude an order

compelling the production of the requested material.

CONCLUSION
For the foregoing reasons, AK Steel requests that the
Board issue an order compelling Great Lakes to produce responsive
documents so that AK Steel may review these materials in advance

of the June 25, 2001 deadline for Comments in this case.

Respectfully submitted,

By: John H. LeSeur z!é
Andrew B. Kolesar III&& -

OF COUNSEL: Slover & Loftus

1224 Seventeenth Street, N.W.
Slover & Loftus Washington, D.C. 20036
1224 Seventeenth Street, N.W. (202) 347-7170

Washington, D.C. 20036
Attorneys for AK Steel
Dated: June 11, 2001 Corporation
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AKS-2

BEFORE THE
SURFACE TRANSPORTATION BOARD

Canadian National Railway Company,
Grand Trunk Corporation, and WC
Merger Sub, Inc. -- Control and
Merger -- Wisconsin Central
Transportation Corporation,
Wisconsin Central Ltd.,

Fox Valley & Western Ltd.,

Sault Ste. Marie Bridge Company,
and Wisconsin Chicago Link Ltd.

Finance Docket No. 34000

AK STEEL CORPORATION’S FIRST SET OF
DOCUMENT PRODUCTION REQUESTS AND INTERROGATORIES
TO GREAT LAKES TRANSPORTATION LLC

Pursuant to 49 C.F.R. Part 1114 and the Board’s Deci-

sion in this proceeding served on May 9, 2001, AK Steel Corpora-
tion (“AK Steel”) hereby serves these Réquests for Production of
Documents and Interrogatories to Great Lakes Transportation LLC
(“Great Lakes”), a party to this proceeding.

In view of the fact that comments on the Application
are due on June 25, 2001, we are asking for responses to these
Requests and Interrogatories (including production of documents)
by June 1, 2001/ and in accordance with the following Definitions

and Instructions.




I.
DEFINITIONS

The following enumerated terms used herein are defined
as follows:

1. “Applicants” shall mean Canadian National Railway
Company, Grand Trunk Corporation, WC Merger Sub, Inc., Wisconsin
Central Transportation Corporation, Wisconsin Central Ltd., Fox
Valley & Western Ltd., Sault Ste. Marie Bridge Company, and
Wisconsin Chicago Link, individually and collectively, and any
{aivision thereof (including present or former directors, offi-
cers, employees, and agents) together with any parent subsidiary
or affiliated corporation, partnership, or other legal entity.

2. “CN” shall mean the Canadian National Railway
Company, and any division thereof (including present or former
directors, officers, employees, and agents) together with any
parent subsidiary or affiliated corporation, partnership, or
other legal entity.

3. “WC” shall mean Wisconsin Central Transportation
Corporation, and any division thereof (including present or
former directors, officers, employees, and agents) together with
any parent subsidiary or affiliated corporation, partnership, or
other legal entity.

4. “Great Lakes” shall mean Great Lakes Transporta-
tion LLC, USS Fleet, DM&IR, B&LE, and P&C Dock, individually and
collectively, and any division thereof (including present or

former directors, officers, employees, and agents) together with
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any parent subsidiary or affiliated corporation, partnership, or
other legal entity.

5. “USS Fleet” shall mean USS Great Lakes Fleet, Inc.

6. “B&LE” shall mean The Bessemer & Lake Erie Rail-
road Company.

7. | “DM&IR” shall mean The Duluth, Missabe & Iron
Range Railway Company.

8. “P&C Dock” shall mean The Pittsburgh & Conneaut
Dock Company.

) 9. “Southern half of the B&LE” shall have the same
meaning as ascribed to that term in Great Lakes’ April 30, 2001
Reply filing in this proceeding; namely, the ninety miles of the
B&LE system between Greenville and North Bessemer, Pennsylvania.

10. “The Line” shall mean the southern half of the
B&LE.

11. “AK Steel” shall mean AK Steel Corporation.

12. "Document" means the term "document"™ as that term
is used in Fed. R. Civ. P. 34(a) in Great Lakes’ current or prior
possession, custody or control. "Document" as used hérein also
encompasses physical things such as computer disks in Great
Lakes’ current or prior possession, custody or control.

13. "Identify," when used with reference to a docu-
ment, means to either produce such document or to state its date,
type of document (e.g., letter, memorandum, chart, etc., or other
means of identifying it), its title or heading, the author's

(authors') full name(s), its recipient(s), general subject matter
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contents, number of pages and the document's present location and
custodian. If such document was, but is no longer in Great
Lakes’ possession, custody, or control, state what disposition
was made of it.

14. "Identify," when used with reference to a communi-
cation other ﬁhan a document, means to state the nature of the
communication (e.dg., meeting, telephone call, etc.), the time,
date and place the communication occurred, the participants' full
names, business addresses and job titles.

) 15. "Relating to" means making a statement about,
discussing, describing, referring to, reflecting, explaining,
analyzing, or in any way pertaining in whole or in part, to a
subject.

16. The terms “avoidable costs”, “net liquidation
value”, and “salvage value” shall have the meaning ascribed to
them under the STB’s abandonment regulationé set forth at 49

C.F.R. §§ 1152.32 and 1152.34, and as applied in the STB’s

abandonment-related decisions.

II.

INSTRUCTIONS

1. Great Lakes should provide answers and produce
responsive documents to the offices of Slover & Loftus, 1224
Seventeenth St., N.W., Washington, D.C. 20036 on or before June

1, 2001.



2. To the extent that Great Lakes considers any of
the following Document Production Requests or Interrogatories
objectionable, respond to each part thereof as is not objection-
able in your view, and separately identify that part of the
Request that you find objectionable and state the grounds for
each such objéction.

3. If Great Lakes objects to any Document Production
Request or Interrogatories on ground of privilege, identify which
privilege is claimed.

) 4. If Great Lakes wants clarification concerning any
Document Production Request or Interrogatory set forth, Counsel
for Great Lakes is instructed to contact Counsel for AK Steel
(either in writing or telephonically) concerning such Requests

reasonably in advance of the due date referenced in Instruction

No. 1.

III.

DOCUMENT PRODUCTION REQUESTS

1. Produce all B&LE profit and loss statements and
all B&LE balance sheets prepared on or after January 1, 1999.
2. Produce all documeﬁts relating to:
i. the statement at page 10 of Great Lakes’ April 30,
2001 Reply filing in this proceeding that “[i]f
CN/WC succeeds in diverting the Pittsburgh taco-
nite traffic to its all-rail route, the southern

half of the B&LE will no longer be viable;”



ii. the statement at page 11 of Great Lakes’ April 30,

2001 Reply filing in this proceeding that “[w]ith-
out these taconite movements from USS Fleet ships,
this line segment is no longer viable;” and

iii. the statement at page 7 of the Verified Statement
of Mr. Peter D. Stephenson submitted in support of
Great Lakes’ April 30, 2001 Reply filing in this
proceeding that “Eliminating this traffic from the
south end of the B&LE will destroy the viability
of the south half of the railrocad, south of Shen-
ango, Pennsylvania. Revenue from this 90-mile
segment will be reduced by 80 percent.”

3. Produce documents identifying, by milepost, the

southern half of the B&LE, as that phrase is used in Great Lakes’
April 30, 2001 Reply filing in this proceeding.

4. Please produce current track charts or “Condensed
Profiles” covering all lines comprising the B&LE system, with the
data contained on the track charts or “Condensed Profiles”
produced in machine-readable format to the extent available
(including all necessary documentation).

5. Please produce the data bases and computer pro-
grams‘(with all documentation related to these data bases and
computer programs), in a computer-readable format, that include
the information listed below for each movement B&LE handled as
originafing, terminating, overhead or single-line carrier for

each year or partial year 1999 to the present:
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Commodity (seven-digit Standard Transportation

Commodity Code “STCC”) ;

Origin city and state;

Destination city and state;

For shipments that originated on B&LE’s system,

the date and time the shipment was originated;

For shipments B&LE received in interchange, the on

junction location and station number;

For shipments B&LE received in interchange, the

road received
For shipments
date and time
For shipments
tion location
For shipments
to;

For shipments

time the shipment was interchanged;

from;

B&LE received in interchange, the

the shipment was interchanged;

given in interchange,
and station number;

given in interchange,

given in interchange,

the off junc-

the road given

the date and

For shipments terminated on the B&LE system, the

date and time the shipment was terminated;

Origin Freight Station Accounting Code (“FSAC”);

Destination FSAC;

Origin Standard Point Location Code (“SPLC”);

Destination SPLC;

Number of Cars;

Tons (Net);



ad.

bb.

cC.

dd.

ee.

Tare weight;

Total freight revenues including any adjustments
thereto;

B&LE’s share or division of the total freight
revenues, including any adjustments thereto;
Waybill number and date;

TOFC/COFC plan;

Car/trailer initial for each car/trailer used to
move the shipment;

Car/trailer number for each car/trailer used to
move the shipment;

The train identification number of all trains used
to move the shipment;

The number of locomotives, by train identifica—
tion, by segment, used to move the shipment;

The total horsepower, by train identification, by
line segment, used to move the shipment;

Total loaded movement miles;

Total loaded miles on the B&LE system;

AAR car-type code; and

Ownership of car (i.e., B&LE, a shipper, or a

foreign road).

If some or all of these records do not exist in a computerized

format, then they should be produced in whatever format in which

they are maintained.



6. Produce documents sufficient to identify: (i) all
shippers that have used the Line from January 1, 1999 to the
present; (ii) the location of those shippers’ facilities on the
Line; and (iii) the monthly volume and type of goods shipped by
each shipper via the Line since January 1, 1999.

7. Produce all forecasts for B&LE traffic and revenue
prepared on or after January 1, 1999 for: (i) the entire B&LE
system; and (ii) the Line.

8. Produce documents sufficient to identify all
ﬁavoidable costs for the Line.

9. Produce all documents prepared on or after January

1, 1999 reflecting Great Lakes’ efforts to attract additional

business to the Line, including but not limited to:

i. all communications with potential shippers on the
Line;
ii. all marketing or advertisingvefforts undertaken by

Great Lakes; and
iii. all communications between Great Lakes and offi-
cials of local governments, chambers of commerce,
and/or economic development agencies regarding the
future prospects of the Line.
10. Produce all documents prepared on or after January
1, 1999 reflecting communications regarding the sale of the Line,

track located along the Line, or any other railroad property

associated with the Line.



11. Produce documents sufficient to identify the
Line’s estimated net liquidation wvalue, including both the
salvage value of the track and track materials (less cost of
removal) and the value of any and all of the subject right-of-way
held by Great Lakes in fee simple.

12.- Produce all documents regarding the ownership
and/or lease of the real estate underlying the Line, including
but not limited to documents sufficient to identify whether Great
Lakes obtained any financing from third parties to assist in its
ﬁburchase of the Line, including the identity of these third
parties, the nature of any security interest that these third
parties hold in the Line’s track materials, right-of-way, and/or
mineral rights.

13. Produce all documents relating to the ICC/STB
proceeding(s) in which Great Lakes obtained authority to operate
the Line.

14. Produce documents sufficient to provide a full and
complete assessment of the Line’s condition, including the FRA
status for all portions thereof.

15. Produce documents sufficient to identify all track
rehabilitation projects (including costs expected to be associ-
ated therewith) that Great Lakes contends are needed or will be
needed within the next twenty-four months in order to maintain

the Line in a suitable operating condition.
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16. Produce all contracts in effect at any time from

January 1, 1999 to the present relating to transportation over
some or all of the Line. |

17. Produce all contracts in effect at any time from
January 1, 1999 to the present between Great Lakes and any
carrier that éonnects with the B&LE system.

18. Produce all contracts in effect at any time from
January 1, 1999 to the present under which Great Lakes receives
revenue in exchange for a third party’s use of the Line or its
{éssociated right-of-way (e.g., easements permitting the use of
the right-of-way for fiber-optics cables).

19. Produce all documents prepared on or after January
1, 1990 regarding Canadian National Railway Company’s  (“CN”)

ability to originate rail transportation service for taconite

shipments from: (a) Minntac, Minnesota; and (b) all other
taconite mines in Minnesota now served by DM&IR.

20. Produce all agreements (including trackage rights
agreements) currently in effect between Great Lakes and/or DM&IR
and one or more of the Applicants concerning transportation of
taconite over any line of the DM&IR.

21. Produce the currently effective version of the
Trackage Rights Agreement, as amended or supplemented, filed with
the ICC in Finance Docket No. 29745.

22. Produce all documents prepared on or after January
1, 1996 relating to the agreements produced in response to

Document Production Request No. 20 and 21, supra.
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23. Produce all agreements currently in effect between
B&LE and connecting carriers relating to B&LE service to AK

Steel’s Butler, Pennsylvania facility.

IvV.

INTERROGATORIES

1. Please identify all currently effective traffic
interchange points between DM&IR and WC and between DM&IR and CN.

2. Please identify all origin-to-destination routings
An which B&LE has participated since January 1, 1999 to transport

traffic by rail to and from AK Steel’s Butler, Pennsylvania

facility.

Respectfully submitted,

By: John H. LeSeur

Andrew B. Kolesar III L{
OF COUNSEL: Slover & Loftus '

1224 Seventeenth Street, N.W.
Slover & Loftus Washington, D.C. 20036
1224 Seventeenth Street, N.W. (202) 347-7170

Washington, D.C. 20036

Attorneys for AK Steel
Dated: May 22, 2001 Corporation
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EXHIBIT A

TRACKAGE RIGHTS AGREEMENT

. . [
THIS AGREEMENT, made this _3¢7Trt  gav of d v b

]

1381, hy and between DULUTH, MISSABE AND IRON RANGE RAILWAY

ey

COMPANY (hereinafter refierred to as "DMIR"}, a Minnesocta
tion, and DULUTH, WINNIPEG AND PACIFIC RAILWAY COMPANY (herein-
after referred to as “"DWF"}, a HMinnesota cdrporation,
WITNESSETH:
WHEREAS, the Minnescta Department of Transportation {(herein-
after referred to as "MNDOT"} is preparing to extend Inte

3

(92}

easterly of Mesaba avenue in Duluth
which will necessitaté the relocation of certain
interéhange points and other facilities owned and opsrated by
DWP, and

WHEREAS, DMIR owns and operates main line trackage extending
from a point (hereisafter designated as Point A} in St. Louis
County, Minnesota, near DMIR's mile post 5.78 on its Spirit Lake
Branch, to a point hereinafter designated as Point H in Douglas
County, Wisconsin, near mils post 21.7 on its Interstate Branch,
all said trackage colored in red {hereinafter callaed the "joint
tracks"™} and Points A tprough H being shown on the plan designated
Exhibit I, attached hereto and made a part hereof; and

WHEREAS, DMIR is willing to allow DWP to relocate facilities
and operations over and adjacent to sald joint tracks; and
WHEREAS, DWP desires to acguire and DMIR is willirng to grant

to DWP trackage rights between Points A through H above referred




te, but only on the terms and conditions hereinafter set forth

NOW, THEREFQORE, in consideration of the mutual covenants
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2 tar be kept and intending to be legall bound

1. GRANT OF TRACKAGE RIGHTS

A. DMIR grants to DWP, in perpetulty, the ni-- xclusive

3

right to use and operate its trains, including but not limited

to, locomotives, freight
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abooses, track
inspection equipment, hyrail equipment and other work or wrack
equipment necessary and convenient tc DWP rail operaticns, on and
over the jolnt tracks as shown on Lxhibit I, attached hersto and
made a part hereof.

B. The right granted DWP in A. above 1s limited to
bridge and overhead rights only and does not include the right to
originate or terminate traffic at any point on the joint tracks
including DWP's yard at Pokegama, Wisconsin, unless, as to the yard
at Pokegama only {including facilities contiguous to said yard},
otherwise mutually agreed upon by the parties. Such agreement
will not be unreasonably withheld by DMIR. The joint tracks
shall include, but not be limited to, right-of-way sidings,
passing tracks, wye trgcks, crossovers or appurtenances
thereto now existing oxr which may be hereafter constructed,
except that DWP shall not use or operate over the joint
tracks to pick up or set out cars, except as provided in
Section 13. herein.

C. DMIR sha’. have the right to grant to other carriers

¢s or any portion thereof.

operating rights over the joint trac

At DWP's reguest, DMIR will grant trackage rights to other carriers

.
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to enable said carriers to interchange with DWP at DWP's Pokegama

Yard.

(1) In the event DMIR grants such rights at the

request of DWP to enable such carriers to interchange with DWP at £

Sz

shall not

Coryes

DWP's Pokegama Yard, the combined rental paid to DMIR

£
exceed the rental provided to be paid by DWP o DMIR, hereunder,

1

7 all

L
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and aprortionnment of said rental shall be negotiater
participating carriers in compliance with the provisions of

Section 6. of this Agreement.

{2} In the event DMIR grants such rights teo any

carriers for a purpose other than for the purpose of interchanging

with DWP at DWP's Pokegama Yard, rental for such rights shall
established as determined solely between such carrier and DMIR.

D. DWP shall not furnish transportation service ovar the
joint tracks for iron ore, whetner bheneficiated or unbeneficiated,
which originates scuth of Britt Station {Brittmount), Minnesota,
without first obtaining the consent of DMIR, which consent may include,
at DMIR’s option, participation by DMIR in the tariff routing of
such traffic.

2. QPERATION OF TRAINS. DWP shall operate its trains over

the joint tracks with its own crews under the applicable time-
table, or portions thereof, operating rules and regulations of
DMIR. DWP trains shall he afforded equal precedence and rights
with DMIR trains, and all train movements over the joint tracks

shall be made expeditiously and in order of readiness without

priority under control of DMIR dispatchers.

3. DWP_CONNECTION. Subject to location, design and engineering
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approval of DMIR, DWP shall (i) acquire or cause to be acguired

at no expense to DMIR necassary land and ii}
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providc nccessacty labor and materials, to establish the necessary
track connections from existing DWP trackage to the 1l4-Ffoort
clearance point of DMIR tracks at Point A, and from proposed DWP

trackage at Points D and E, all as shown on Exhibit I, attached hereto.

DMIR shall at the request of DWP, for $1,938.90, grant
easements to DWP over DMIR lands for purposes of establishing
such connections. DWP shall thereafter maintain such portion o©
the connection on DWP property and/or easements at its expense.

DMIR shall construct and maintain that portion of said connections
.at Points A, D, and E from existing‘DMIR tracks up to the l4-Ioot
clearance point therefrom and shall maintain that portion of each

connection as hereinafter provided in this Agresement.

4. DISPATCHING

A. DMIR shall have the general control and management
of all the tracks and facilities comprising the joint tracks and
shall, in the exercise of such control and managem 1k, comply
with any and all laws and governmental regqgulaticons applicable
thereto. It shall order the direct movement of the engines, cars
and trains of DWP and DMIR over said tracks and facilities expeditiously
and in order of readiness without priority, under reasonable
rules and regulations to be prescribed by DMIR subject to DMIR's
Consolidated Code of Operating Rules.
B. DMIR shall provide 24-hour dispatching service.

Dispatchers for the joint tracks (hereinafter “Dispatchers”})

-




shall remain the full employees of DMIR and will bhe located and

housed within DWP facilities at Pokegama, Wisconsin. If for any

reason DMIR is unable or unwililing to provide dispatching as

provided herein, DWP shall have the right to provide dispa
for ali trains over the joint tracks. In sucé an event, DMIR
shall be solely responsible for all time claims filed by DMIR
employees.

C., Excepnt as provided in D. and F. below, al
Dispatchers shall he the responsibility of DWP.

D. DWP shall be responsible for all costs
only as long as Diépatchers‘ operations are confined to

tracks and facilities comprising the joint tracks. Should Dispatchers

pin R 0 5

be assiqned duties by DMIR in addition to dispatching only for

the joint tracks, the above costs shall be apportioned 90 percent

to DWP and 10 percent to DMIR. DMIR agrees with DPWP that DWP

supervisors, yardmésters and train crews shall at all times have
direct access to Dispatchers by telephone, radio telephong and in
person for making work-~related reguests and exchanging work-
related information connected with dispatching the jeoint tracks
and Dispatchers shall, Sﬁbject to the provisions of A. of this
Section 4., give priority to the duties of dispatching the joint
tracks over any additional dispatching duties assignad by DMIR.

spatchers in C. and

~
~

h
1

E. The determination of ccstc
D. above shall be in accordance with the General Managers Association

of Chicago (GMA) "Rules Governing the Preparation of Joint Facility
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and Other Bills Between Carriers™, revised November 1, 1976 and

GMA labor fringe surcharge

i

as amended from time to time. Th

e

rate shall be adjusted tc reflect any different fringe costs o
DMIR {current rates are displayed on Exhibit II).

F. Should DMIR grant other carriers operating
rights over the joint tracks at the request of DWP,
of dispatcher costs shall not change from gﬁat described under
Section 4.C. cor 4.,D0. of this Agreement. Should
carriers cperating rights other than at the reqguest o
dispatching costs shall be apportioned in accordance with the pro-
visions of Section 6.B. of this Agreement.

5. MAINTENANCE

A. For the purpose of Sections 5. and 6. of
ment, the term "joint tracks" shall include (1} all trac
bridges, structures and facllities on the line of track extending
from Point'A to Point H, as shown on Exhibit I attached hereto
and made a part hereof, and {2} all communications systems,
centralized traffic¢ control systems, other signal systems, track
connections and related structures and facilities necessary to
scrvice said line of track between Point A and Point H aforesaid.

Also for the purpose of Sections 5. and 6.B. of this
hgreement, the werds "car™ and "cars" when used shall be understood
to include all loaded and empty freight cars, passenger cars,
locomotives, and cabooses, excluding, however, track inspection

equipment, hyrail equipment and work and wreck equipment nmoved

over the joint tracks.

For the purpose of Sections 5. and 6. of this Agreement,

AR RN
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all trains operated over the joint tracks which are ownad and/or

operaced by DWP or by a carrier granted trackage rights at the

reguest of OWP shall be deemed to be the trains of DWP, and all

other trains shall be deemed to be the trains of DMIR.

- B, DMIR shall maintain all tracks and facilitie
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comprising the joint tracks, shall a
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good condition and repair suitable for its purposes and th

rs,

[N

DWP hereunder, and shall make all additions, betterments, rena

renewals and replacements. DMIR shall have the right from tine

.~ 2
i et

accounts and/or accounting procedures to segregate and document
all costs of maintenance for the joint tracks, and shall maintain
segregation of such costs for each of the portions f£rom Point A
on BExhibit I to Milepost 13 on the Interstate Branch and from
Milepost 13 to Point H on Exhibhit I.

C. DMIR shall provide all materials, labor and eguipment
necessary or convenient to maintain the joint tracks at no less

than FRA Class II Standards in effect as of the date of this

Agreement. It shall, h“owever, be bound to use only reasconable

and customary care, skill and diligence in maintaining and repairing

said tracks and facilities. DWP shall not, by reason of any

defect in any of said %racks and facilities, or by reason of the

failure or nealect of DMIR or of any of its emplovees Lo repailr
g Y P S

O

any such defect, have or make against DMIR any claim or demand

for any loss, damage or injury whatsoever; hut DWP shall, either

g,‘
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upon agreement of perintendents of the parti~s herzto, or

S

in the event DMIR shall have failed to commence

efect within ten (10) days after receipt of
thereof from DWP (which notice shall speci
defect and request that it be repaired),

repair such defect. In such event, DMIR

its costs and expenses incurred in repairirv

shall include the amount in the operating expensaes of such t Xs
and facilities for apportionment between the parties as provided
for 1. Section 6.8, herein. In f DHMIR shall be solely
responsible for all time clilaims filed DMIR employees.

In order to give effect is Section 5., DWP shall
have the right to have its own employees, alons or accompanied by
emploveas of DMIR, inspect the track and
the joint tracks.

D. Except as otherwise provided in Sectic herein,
all malntenance costs of the timber portion of the Oliver Bridge

(DMIR Bridge SL 13C) not reimbursed by the States of Minnesota

and Wisconsin shall be borne equally by DWP and DMIR after the

initial ten (10} vear period of this Agreement. The timber

port.on of *the bridge includes curbs, railing, timber, floor

beams, timber planks, and the steel mesh juavd beam on the

span. All other Oliver Bridge maintenance costs shall be a

between DMIR and DWP as provided for in Section 6. of this Agreement.
E Should DMIR grant other carriers cperating rights

over the jolnt trackc other than at the request of DWP and those

operating rights inclue ri er the Oliver Bridge, the
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maintenance costs of the timber portion of the Oliver Bridge not
reimbursed by the States of Wisconsin and Minnesota shall bhe

apportioned equally among the carriers using the bridge, i.e.

-.,
b

three carriers use the bridge, each carrier will pay 33 1/3% of

the maintenance costs; if four car.i=:is us

11

the bridge, each

carrier will pay 25% of the maintenance co

w

t.
6. RENTAL
A. As consideraticn for the rights granted herein to
operate over the joint tracks, DWP shall pay DMIR a hase rental
per loaded car for all DWP traffic moved cver the joint tracks.
& car nmoving over the jeoint trackege shall be counted as a loaded

¥

car if {1} revenue is darived by reascn of the novomernt of the
car over the joint trackage; or {2} the lading of the car is
owned by or used in the business of the carrier, whether or not

revenue 1s derived from its movement over the joint trackage.

The bhase rental rate effective as of June 1
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loaded car is subject to escalation as of the first of each

calendar quarter based on the index figure either preliminavv or

final staczd for "Material prices, w

]
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and supplements
combined (excl. fuel)" appearing under the heading "District and

Group, WESTERN DISTRICT® on Table 1. of the "INDEXES OF RAILROAD

MATERIAL PRICES AND WAGE RATES, Rallrocads of Class I prepared by
the Association of American Railroads (RAAR),. Fronomics and Finance
Department. The base index is defined as 264.7 which was the

most recent published index available at the time the base rental

rate was established at $4.50 per loaded car. The AAR is developing

i
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The determination of these cosits for monthly apportionment

gt

5 <
-

shall be in accordance with the General Managers Association of

Chicago "Rules Covar.ng P

il

eparation »f Joint Facility and Cther
Bills Between Carrviers®™. revised Novenber 1, 1976 and as amended

from time to time. GMA labor fringe surcharge rat:s applied to

oy

the labor base shall

b
W

adiusted to reflect &ryv di’

costs of DMIR (current rates are displayed on Exhilit II}., 82732

apportionment shall be computed on a monchly bagis 4s fcllows:
{1} For purposes of this Section 4. onlv, "DIIIR

Gross Ton miles” shall be defined as those gross ton miles traveloed

by all cars transported by

)

MIR movaed in either directicn on or
over any port.on of the joint tracks. "DWP Gross Ton Miles®
shall be defined as those gross ton nilas traveled by all cars
transported by DWP in either direction on or over iny portion oF

the joint tracks.

{2} DWP rental shall equal:

DWP GTM Apporticnahle Mainterance Costs
I
DMIR & DWP GTM b4 and Taxes and Assessments

C. Notwitastanding anvthing contained herein tn the
contrary, in the event that DHMIR performs any non-canitalized (as

defined by the ICC Bureau cf Accounts as of the date of this

rtgreement) scheduled rail, tie or ballast renecwals, the total
caost of such programmed renewals {including other rrack materials)

shall b2 apnnrricned betwean DMIR and DWP upcn tha basis of use
as measured by gross ton miles for (1) the period of the Agreement

ta date or (2} !

y
0
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receding five {5} year

e}

eriod of the Agr=cment,

whichever veriod is shorter.




For purposes of
hereunder, and DMIR shall
as well as
to traffic over +«he joint tr
days after the enad of
vy DWP as prescribed above,
bi1lling for the most recent wmonth £or which su
furnished. A vevised billing for a month so billed will be
rendered by DMIR upcn = ipt of the applicable data f

DWP and DMIR cach have the right of access te records

other as necessary i <it the data reported Io

h detalled statement of all rentals shall be
furnished DWP each month.
7. BILLING Billing for the charges set forth in this
Agreement shall be rendered on a monthly basis. ODOWP shall pav

DMIR in full each month within twenty {20} calendar days after
vreceipt from the duly authoriued ofticer in charge of DMIR's

books, accounts, records and memoranda, of a statement of such
charges calculated as provided in Secticon 6. above. In the event
DWP dispute charge or charges ccntained in the above-nmentioned
billing, i i1l submit objection therete in writing to DMIR,
within fifteen (15) days of receipt of the billing along with
reasons therefcor, EBrrors or disputed items 1in any bill shall not

be deemed a valid excuse for delaying payment, but shall be paid

subject to subsequant adjustment. Where the point of dispute




{e.qg., ~ars, tons, man-hours of maintanance,
DWE will romit pARyments based on the lesser guantities in

dispute. DWE and DMIR will thercafter resolve thc dispuied

Any payaent by WP shall be subject to audit of the racords

cf operations, performance and cosits relatiny to performancs

by

under this Agreement. Any proposed audit aljustment shall bo
submitted to the other party for review and resolution by the
Y parties. DMIR shall maintain supporting records of accou

operating and mechanical denartments as well as any other relat

data wnich may be reguired by thie Interstate Comnerce Commission,
Federal Raillroad Administration or any other governmental agency

.,

and any records which DWP and DMLR may, frow time to time, agree

upon. Such records snall bz retained not less than sixtv {(40)

months or the time required by the record retention rules 5l the

Interstate Commerce Commlssion, whichever i1s greater, and shall

be available to DWP during regular business hours. A statement

1

of activities, charges and adjustments shall be subnitted in a

£
fed

8. DEFAULT. Should DWP become in default uader this Agreement,

either by failing to pay when due, any payment which it is obligated

; to make under Section 6. of this Agreement, or by failing in any

fote

other respect to perform any of its obligations under this Agreement,

DMIR chall serve written notice upon DW? describing in said

notice in which respect DWP 135 in default. If DWP shall make the

payment

due or shal
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{6} months from receint of said written notice, the default shall
he considered cured. Should such default not be cured within said

six {8} month period, DMIR mavy, at its electiocn, termi 2 this

o3
pl)
'

Agreement and.

)

xclude DWP from all use of any or all of the Jjeint

tracks, subject however, to DWP's right to reilnstate this Agreement
Fs

upon cure of the noticed default or defaults and upon payment to

DMIR of all of DHIR's costs, including attorney’s fees and related

expenses, incurred by DMIR in connection with tecrmination of this

Agrecment and exclusion of DWP from the use of the joint tracks.

te make any pavment or to perform any other obligation

which is the subject of a dispute, arbitration or litigation

between DMIR and DWP shall not, howevnr, pending such arbitration

or litigation, be a default hersunde

a|

. Notwithstanding anv such

0

termination, the necessary provisions of this Agreement shall

remain in full force and effect until

W

11 payments contemplatad

by this Agreement shall have been made.

[

9. LIABILITY. For purpwses of niis Section 9., ths word
"equipment® when used herein shall Dbe understood to include (i)
trains, locomotives and cars, and {(ii) inspection and maintenance,
hvrail, work and wreck egquipment, both on and ocff track.

A. Whenever any loss of, damage to, or destruction of

any property whatsoever, or injury to or death o

(]

any person or
persons whomsoever, occurs with the trains, locomotives, cars or
equipment of one party only being involved, taat party shall

assume all liability therefor, and all costs and ev

»
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connection therewith, and shall indemnify the other party against
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~14-




and save it harmless from any such liability, costs and expense.

B. When any such loss, damage, destruction, injury or

death occurs with the trains, locomotives, cars or eguipment of

both parties being involved:

; far

b

(1} Each party agrees o assume al’ liabilit

loss of or damage to said trains, loconotives, cars or equipment

operated by it {including lading) and for injury to or death of

sole employees and persons in its care, custody and coatrol,

its

and

(2)

The parties hereto further agrse that liability

for injury or death of any other person or perscons whomsoever,

and loss, damage or destruction of all other property {including

track and road bed repairs and any other facilities required o

15 s .
‘? be repaired) so occurring shall be borne equally by the parties

hereto.

€. When any injury or death occurs to any DMIR employee
fg engaged in an activity under this Agreement, any nayment for such
o death or injury shall be apportioned between DMIR and DWP on the

same basis as provided in this Agreement for the apportionment of

the costs of the activity in whicu such emplovee was engaged.

TH

0. Except as provided for in Section $%.2., B. and C.

E
g

g

herein, each party shall assume all liability for injury or death

to its sole employees. Whenever any loss of, damage to, or

destruction of any other nroperty whatsoever, ov injury

L33/ SRR p s i 4 JRLES.
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death of any other person or persons whatsoever, occurs arising

out of the performance of this Agreement where cause cannot be
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determined, or where the cause is other than provided in A. or B.
cf this Section 9., the parties agree that liability for such
injury, death, loss, damaye or destruction shall be borne equally
by them.

E. Neither party to this Agreement shall, under any
circumstances arising under the provisions “of this Section 9. have
any cause of action against the other for loss or damage of any
kind caused by or resulting from interruption or delay o its
business,

F. In case a suit shall he commenced against either of
the parties hereto for damages for which the other party is
ultimately liable, the party sued may give notice of such suit to
the other party and thereupon the latter shall assume the defense
of the suit and save the party sued harmless therefrom.

G. The parties to this Agreenment will settle as between
themselves any claim for 1555 or damage according to the terms of
this Agreement, notwithstanding any‘judgments'or decree of é
court or other tribunal in a proceeding brought by any third
party not a party to this Agreement.

10. CLEARING OF WRECXS. Each party shall be responsible to

promptly take up and remove all wrecks or derailments of its own
trains at its own expense. Each party shall have the right to
ugse independent contractors as in its discretion are necessary to
remove such wrecks or derailiments. DMIR shall restore tracks to

service on a prilority basis in keeping with prudent management

b P s
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nractices. Should DMIR cail to restore the tracks Lo service
Wwithin a reasonable time after DWP shall have notified DMIR in
writing reguesting that the tracks be restored to service, then
DWP shall have the right to make the necessary rapalrs at once
and DMIR shall pay to DWP the cost thereof. Any expenses incurred
in restoring the tracks to service shall altimately he agportipned
as provided in Section 9, hereof.

11. DETCOUR RIGHT

A. 1If, for any reason, the joint tracks or any
thereof are removed from service, DWP cshall, at its request, be
accorded detour riéhts over other DMIR tracks as best fits DW
traffic patterns and until such time as service cver the joint
tracks can be fully restored.

B. In such event, regardless of the reason for closure
DWP will pay DMIR on the basis of the "Standard Form for Detour
Agreement" in force between DWP and DMIR from time to time.

C. DMIR will restore the Jjoint trackage to service

on a priocrity basis in keeping with prudent manageiscent practices.

Should DMIR Fail to restore the tracks to service within a reasonable

time after DWP shall have notified DMIR in writing requesti

o]
3

that the tracks be restored, then DWP shall have the right to
maka the necessary repalrs at once, and DMIR shall pay to DWP the
cost thereof. All costs lncurved in restoring tracks to sarvics

{except such custs incurred under Section 1J. herein) shal

s

ultimately be apportioned as provided in Section 6.B. herein.

;

-17-
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RULES AND REGULATIONS

A. All cemployees of DWP engaged in or conracted with
the. operaticons of DWP trains and equipment on or along th2 joint
tracks shall be required to pass periodic examinations on the

&

rules of DMIR, provided, that with respect to such examinations,
that upon request of DWP, DMIR shall qualify’one or more of DWP's
supervisory officers on said rules and such supervisory officer
or cofficers so qualified shall examinz all DWP employees engaged
in or connected with DWP's operaticns on or along the joint
tracks. Pending gualification of DWP train and engine crews, DWP

will furnish gnalified pilot or n»ilots as needed. In the event

-t

that DWP cannot furnish pilot or pilots, DMIR shall furnish pilot
or pilots, at the expense of DWY, to assist in operating trains
of DWP over the joint tracks.

B. With respect to cperation of trains over the joint
tracks, each party shall comply with all applicable laws,; rules,
regulations and orders promulgated by a municipality, board,
commission or gevernmental agency having Jjurisdictlon, including
but not limited to, the United States Environmental Protection
agency, the Minnesota Pollution Control Agency and the Wisconsin
Department of Naturél Rescurces, and if any failure an the part
of either party to so comply shall result in a fine, penalty,
cost or charge being imposed or assesse:l on or against the other

narty, euch other party shall give prompt notice fo the failing

party and the failing party shall proamptly reimburse and inJemnify

the other party for such fine, penalty, cost or charge, and all
expenses and attorney's fees incurreil in connection therewith,

and shall, upcen request of the other party, defend such action

~18-




free of cost, charge and expensc to the other party.

13. BAD JROLR CARS. 1If any DWP cars, cabooses or locomotives

are bad ordered en route on the Joint tracks and it is necessary

that they be set ocut for repairs, such cars, caboosas or ilocomobivses,
< ES z ¥

after being repaired, shall be promptly picked up by DWP. DWP
-
shall furnish required labor and material and perform light

repairs to make such bad ordered i pme: S for movensnt.

14. SYURRENDER AND SHIFTING. When not in default hersunder,

DWP may at any timg surrender the rights and vrivileges herein
¥ £ s L g

5

granted with respect to, the joint tracks by givi:

notice of its elaction to ac so; and upon the expiration of six
{6) months from the receipt of such notice, all rights and

of DWP under the provisions of this Agreement with respect to the
joint tracks shall tevminate., Notwithstanding any such surrender,
the necessary provisions of this Agreement shall ramain in full
force and effect until all payments contemplated by this Agreement
have bzen made.

If any porticna of the joint tracks, the use of which is
herein granted, should for any reason B¢ shifted, whether to
comply with shifting clauses in the grants or deeds of rights-cf-
way, or for any other reason, the provisions of this Agreement
shall attach to the shifted tracks in their new location inscfar

as applicable.

15. RIGHT OF FIRST REFUSAL. DMIR shall not sell, convey or
lease any portion of the joint tracks to any other person unless
and until it shall have first cffered the joint tracks for sale

or leasec to DWP upon the same terms and conditions as contained
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1n the hona fide offer tc lease or purchase receivesd hy DM

the event that DWP does not choose to exevcise its

refusal herein granted, within ninety (80} davs aite

arises with respect to the application, interpretatl

-t

R.

of Arbitration selected as hereinafter provided DWP and DMIR

shall each, within ten {(10) days, select on2 menber
Board, and the two mewbers thus choesen shall select
member who shall serve as Chairman. Should the two
anable to agrae upon the appointment of the neutral

ten (10) davs, either partvy mav request the America
- d b £ -~

T

a thiri
membars be
member within

Aarbitration

Association to furnish a list of five persons from which the

neutral member shall be selected. The parties shal

1
Py

within five

(5) days after receiot of such list, meet and in turn sliminate

one of the five persons until only one person remains. The
E Y 2

remaining person on the list shall then be the neutral member of

the Arbitration Board.

The decision by majority vote of the Arbitration Board shall

ba final, binding and conclusive and shall be rendered within

&

forty~Ffive (45) days from the date the neutral member is appointed.

The salaries and expenses of the Arbitration Board shall be borne

equally »y the partiec hercto.

Qiy oL snoorcement




17. GOVERNMENTAL APPRUVAL

Ttﬁ A&'

A. DWP shall, at no cost and @ to DMIR, initiate

%

such appropriate appli ! titions m ¢ ired and

hi
RN

sk

thereafter diligontly nrosecute proceedings fo

of all necessary consant, approval or authority

P

State and Federal gcvernmental agencies,

Commerce Commission, for the sanction of this Agreement angd

oo

operations to bz carried out by DWP hereunder., DMHIR, at it3
expense, shall assist and support any such applicatiosns or
as mav be reguired and will furnish such informatian ane
deliver and file such instrument or instruments in writin
iate to obtain such
DWP and DMIR agrae

procure all nzcessary consents, approvals or autho

the event all the required State and Federal govermmenta

including the Interstate Commerce Commission, grant any such

necessary authority in form and substance satisfactory to DWP an

DMIR, but not otherwise, shall the terwms and condition
Agreemnent hecome cffective.
B. This Agreement is made subject to all of the rfollowing:

(1) Minnésota Department of Transportation -
Fedaral Highway Authority Funding and completion on terms acceptable
to DWP and DMIR of tt realocation of DWP vard and relatsd facilities
and operations from Duluth, Minr Policgama, Wisconsin.

{2} Execution of necessary operating righté and/or

interchange agrecments by DWP with Burlington Northern Railroad Company,

Chicago Milwaukee, St. Paul and Pacific Railroad, Soo Line Railroad




Company and Chicago and Horth Western Transportation Company.

(3} Approval of all State and/or Federal regulatory
or legislatlve bodies having juriséiction over the
privileges granted herein, inciuding but not linites

ommerce Commission, if reguired.

{4} Executicon of an Agreement
Minnesota Department of Transportation and/or
Authority for funding and construction of modifi
joint %racks and approval “hereof by DWP

{5) A binding, written comaitment by

Department of Transportation and Visconsin Departmern

7 s i TH -
satisfactory to rth DWP and DMIR, conditiona

DWP and DMIR of responsibility for the maintenarce a

(=3
of the timber portion (including the highway deck} of

Bridge over the St. Lonis River.

{5} Receipt by DHMIR of

States Internal Revenue Service to the

modifications tn the Spirit Lake and Interstate
to under Section 17.8B.{4} above shall not constlitut

to DMIR for federal income tax purposes.

13, IMPROVEMENTS. DWP shall not be

to any capital projects for the joint tracks which either do not

directly bencfit or which only nominally benefiit DW

<

may nropose capital proiects.  In the event that a

capital project would diresctly benefit DWP, DWP and DMIR

V.‘" 1

shall nagotiate respective percentages of contribution towards




the total expenditure (including related operating expenditures)

based upon respective benefits to be derived frowm the proanosged

expenditures, DWP shall pey for its percentaye of net cost of

g

e

<

o

»

pital projects as the capital projects progress. Billings for

; B
%' made in accord with Section 7. of this Agreement. "tlet Cost” forx

purposes of this Section 18. shzll mean: Total capital expeniit

<
ROISTERS

ny investment tax crelit or other taxg croedit

fu

S less salvage and

]
osnggy

allowable to DMIR under applicavle Federal or

property tax laws. Under no clrcuastances shall %he rental
= ¥ providad herein be increasad as a result of inmorovemants or
capital ewgonditures. For purposes of this Agreenment "capital®

TSI

is as defined by the ICC Bur=au of Accounts as of the datse of thi

Agreement.

Rk

19. NOTICES. Any notice or other comaunication vursuant

P4

R

this Agreeament shall be in writing and shall be deemed to

been duly given wher actually received by the other party at the

R

following address:

; Al General lanager
E Puluth, Winnipeg and
’ Ppacific Railway Company

. -72nd Avenue West and Raleigh Streets
E Duluth, MN 55807

'

B. Gencral Manager
Duluth, Missabe and Iron Range
Railway Company

=an el 1Y : 3
$GC Migsabe Building

Do g

Such addresses or persons to whom such notices shall be sent may
; be ameaded from time to time by giving written notice thereci to

SR the other party of such changes.

e

R

—-23—
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Agreement shall be binding upon and inure to

s hereato, thelr respective successors,

)

lessees and assigns. FExcept for the sale, assignment, mortgage

P

or lease of all or substantially all of its railroad, no szle,
assignnent, mortgage or lease by DWP of any
- fi given it under %this Agreenment shall be valid or binding without
the prior written consent of DMIR.

3. This Agreenment and each and every provisicn hereci

is for the exclusive benefit of the parties hereto and not Ior

the benefit of any third party. HNothing herein contained s

=
u

et
oy

jl: to recovery by way of damayges or otherwise against el
parties herato.

C. If any covanant or provision of this Agreenment
other than une thcﬁ creates the right of DWP to usa2 the tracks
covered hereunder, shall be adjudged void, such adjudication
shall not affect the validity, obligation or pgarformance 2L any
other covenant or provision which is, in itself, wvalid. ¥Xo

controversy concerning any covenant or provision shall dalay the

Q
Q
S
W
3
fu
o]
jord

performance of any other covenc.it or provision. Should any

a2

or provision of this Agreement he adjudged void, the parties will

G

he advice of <ounscl,

o
)

make such other arrangements as, under

will effect the nurnoases and intent of this Agrecment.

D. All section headings arce inserted for convenience

PRSI

only and shall not affect Aany construction or interpretation of

4

SRR s

A

this Agreement.

.

th

pre

E. This contract shall be construed in acccrdance w

24~



the laws of the State of Minnesota.

w

. The rights to use and operate over the joint tracks

granted hereunder shall remain in full force and effect in

perpetulty.

~ s IN WITHESS WHEREOF, the parties hercto have executed this
L Agreement the dav and year first above nent ored
B | /
gl B Py Z
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COMPOSITE

Exhibit TI
DULUTH, MISSABE & IRON RANGE RAILWAY COMPANY
Fringe Billing Rate for DWP Joint Operationm
Effective January 1, 1981

PERCENRTAGES

When labor surcharges are applicable, the following composite percentages will be used.

A

to direct MWeS subject to tbe following percentages:

Actuzl Labor o . . ., . . B 3 3¢ 1]
(1} Vacations 6.30% of $100.00 e e e e e e e e .
{2} Paid Holidays 3.50% of $100.00 . . . . . e e

(3) R. R. Ret. & Unempl. Ins. Taxes 15.50% of '$110.00

(4} Program of Insurance senefits 9.40% of $100

{5) Supervision, Administration & Use of Tools 25.00%

(6) Non-Contributeory Pension 14.00% of $110.00 . . .

(7} Supplemental Sick Bemefits 1.00% of $100 .

o
. 5

v

(W IV BE  PURY o
=R o w I R
QOOWOm

- T

to direct M ¢f E labor subject to the following percentages:

Actual Labor . . . . . . F S F 1 ¢4

{1} Vacations 6.50% of 5100 OD e e e e e e e e e e e e e e .8

{2) Paid Holidays 3.50%Z of $1G0.00 . . . . . . . .. e e e . 3.50

{3) R.R. Ret. & Unewp. Ins. Taxes 15.50%7 of $110. OO e e N 17.05

(4) Program of Insurance Eenefits 9.40% of $102.0G. . . .. . 3.40

{5) . Supervision Administration & Use of Tool: 20.00% of 51 e e 2G.00

{A) MNon-Contributory Pension 14.00% of $110.00 . . . . . e e e s 15.40

(7) Supplemental Sick Benefits 1.00% of $100.00 . . . . . . N 1.090
$72.85

to direct T-RL labor subject tothe following percentages (inciuding
holidays):

Actual lLabor . . . . . e e v s e e e x ... o WS100

{1} Vacatiomns 6.50% of 3100 OO e e e e e e e e e

(2) Paid Holidays 3.50Z of $100.00 . . . . . . .

{3) R. R. Ret. & Unempl. Ins. Taxes 15.50% of $110 OO .

(4) Program of Insurance Benefits 9.40¢ of $100.00.

(5) Supervision and Administration 15.00% of $100.00

(6} Hon-Contributory Pension 14.00% of $110.00. . , .

to direct T-RL labor subject to the following percentages (excluding
holidays):

Actual Labor . . e e s e e e e e e W e e e .. 5100

{1) Vacation b. 504 of $100 00 . .. . . . e e .

(2) R. R. Ret. & Unempl. Ins. Taxes 15 507 of S’Oﬁ <ﬂ e

(3) Program of Insurance Benefits 9.40% of $1006.00 . . . .

(4) Supervision and Administration 15.00%Z of $!10C.G0 .

{5} UHon~Contributory Pension 14.00% of $S106.50 . .

(1) Based on actual experience for prior vear

{2} Determined by actuarial methods of United States Steel and
Carnegie Pension Fund

(3) All other are established by GMA Agreement.
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DULUTH, WINNIPEG & PACIFIC RAILWAY COMPANY

Resolution Adopted by the Executive Committee
of the Board cf Directors of the
Duluth, Winnipeg & Pacific Railway Company

Jaunuary 23, 1981

"YARD AND OPERATICONS RELOCATION

The Company is currently negotiating agreements,
trackage rights, applications, certificates, and other papers
with certain governmental bodies and other railrocads relative
to its yard and operation relocation. Board approval is
required authorizing proper officers of the Company to sign
and attest these various documents.

ETORE, ON MOTION DULY ADOPTED IT IS RESCLVED

THAT approval be and hereby is given authorizing
the President, the Vice Presidents, the Secretary and any
other proper officers of the Company to sign, execute, reguest
exemption, or file any and all applications, agreements, certi-
ficates, and other papers and to do all such other acts and
take such other steps as may be proper or necessary to complete
the negotiations with the Interstate Commerce Commission,
Minnesota Department of Transportation, Wisconsin Transportation
Commission, Duluth, Missabe and Iron Range Railway, Burlington
Northern, Chicago end North Western Transportation Company,
S00 Line Railroad Company, and Chicago, Milwaukee, St. Paul
and Pacific Railroad Company (Milwaukee II) in all matters
pertaining to the Company's relocation of its yard and
operations in the States of Minnesota and Wisconsin®.

I, E. G. Fontaine, Secretary of Duluth, Winnipeg
& Pacific Railway Company, hereby certify that
the foregoing is a true and correct copy of a
resolution adopted by the Executive Committee
of the Board of Directors of Duluth, Winnipeg
& Pacific Railway Company on January 23, 1981.




CERTIFTICATE OF SERVICE

I hereby certify that a copy of the foregoing document

was served this 11th day of June,

Carolyn F. Corwin, Esqg.
Covington & Burling

1201 Pennsylvania Avenue, N.W.
Washington, D.C. 20004-2401

2001 by hand upon:

Paul A. Cunningham, Esg.
Harkins Cunningham

801 Pennsylvania Ave., N.W.
Suite 600

Washington, D.C. 20004-2664

I also certify that this 11th day of June, 2001, I

served copies of the foregoing document via overnight mail upon

the following:

William C. Sippel, Esqg.
Fletcher & Sippel LLC
180 N. Stetson Avenue
Suite 3125

Chicago, IL 60601-6721

Janet H. Gilbert, Esqg.
Wisconsin Central System
6250 North River Road
Suite 9000

Rosemont, IL. 60018

I also certify that this 11th day of June, 2001, I

served copies of the foregoing document via first-class mail,

postage-prepaid upon the following:

Attorney General of the United
States c/o

Assistant Attorney General

Antitrust Division, Room 3645

U.S. Department of Justice

Washington, D.C. 20530

Kirk Brown, Esq.

Illinois Department of Transp.
2300 South Dirksen Parkway
Springfield, IL 62764

Sean Finn, Esg.

Canadian National Ry. Co.
P.0. Box 8100

Montreal PQ H3B 2M9 CD

Secretary of the United States
Department of Transportation

400 Seventh Street, S.W.

Washington, D.C. 20590

John H. Broadley, Esq.

John H. Broadley & Associates,
P.C.

1054 - 31st Street, N.W.

Second Floor

Washington, D.C. 20007

Leean Marynchak Greenwald, Esq.

P.O. Box 68

135 Jamison Lane

Monroeville, PA 15146-2330



Harold A. Ross,
Brotherhood of Locomotive

Engineers

Esqg.

1370 Ontario Street
1548 Standard Building

Cleveland, OH

G. Paul Moates,

Sidley & Austin
1722 Eye Street, N.W.

Washington,

James Oswald, Esqg.
Northland Bituminous Inc.

D.C.

44113-1740

Esqg.

20006

4843 Rice Lake Road

Duluth, MN

55803

William A. Mullins, Esq.
Troutman Sanders LLP
401 Ninth Street, N.W.

Suite 1000
Washington,

D.C.

20004

Frederic L. Wood, Esqg.

Thompson Hine LLP

1920 N Street, N.W.
20036-1601

Washington,

J. Michael Hemmer,

D.C.

Esqg.

Covington & Burling

1201 Pennsylvania Avenue,

Washington,

D.C.

20004

N.W.

Thomas J. Healey, Esqg.
Troutman Sanders LLP
401 Ninth Street, N.W.
Suite 1000

Washington, D.C. 20004

Davis Helberg, Esqg.

Duluth Seaway Port Authority
P.O. Box 16877

1200 Port Terminal Drive
Duluth, MN 55816-0877

Terence M. Hynes, Esqg.
Sidley & Austin

1722 Eye Street, N.W.
Washington, D.C. 20006-5304

Michael S. Wolly, Esq.

Zwerdling Paul Leibig Kahn
Thompson & Wolly

1025 Connecticut Avenue, N.W.

Suite 712

Washington, D.C. 20036

Erika Z. Jones, Esqg.

Mayer, Brown & Platt

1909 K Street, N.W.
Washington, D.C. 20006-1101

William W. Whitehurst, Jr.,
Esqg.

W.W. Whitehurst & Associates

12421 Happy Hollow Road

Cockeysville, MD 21030-1711

ﬂwﬁ%ﬂ:

Andrew B. Kolesar III




