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May 29, 2001

Surface Transportation Board
Office of the Secretary

Case Control Unit

1925 K Street, N.W.
Washington, D.C. 20423-0001

Re:  Canadian National Railway Company, Grand Trunk Corporation
and WC Merger Sub, Inc. -Control- Wisconsin Central Transportation
Corporation, Wisconsin Central Ltd., Fox Valley & Western Ltd.,
Sault Ste. Marie Bridge Company, and Wisconsin Chicago Link, Finance
Docket No. 34000

Dear Madam or Sir:

Enclosed for filing in the above-referenced docket are an original and
25 copies of Great Lakes Transportation LL.C’s Petition for Waiver of the Board’s Rules. A
certificate of service is attached to the filing. We have designated this filing as GLT-5.

Also enclosed is a 3.5-inch diskette containing the pleading in Word 2000,
which is capable of being read by WordPerfect for Windows 9.0.

Please file-stamp the enclosed copy of the pleading and return it to our
messenger. Thank you for your assistance.

Sincerely yours,
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MAY 28 2001
A i Carolyn F. Corwin
wuhﬁfﬁgm"‘* Attorney for
Great Lakes Transportation LLC
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GREAT LAKES’ PETITION FOR
WAIVER OF THE BOARD’S RULES

Great Lakes Transportation LLC (“Great Lakes™) hereby petitions for a
waiver of the Board’s rule providing that no responsive application shall be permitted to
minor transactions, 49 C.F.R. 1180.4(d)(4)(i), for purposes of this proceeding. Great Lakes
seeks such relief in order to ensure that the Board will have available to it the full range of
remedies to address any harm that may be shown to result from the transaction proposed in
the application.

BACKGROUND

In its Decision No. 2 in this proceeding, served on May 9, 2001, the Board
accepted the control application filed by Canadian National Railway Company (“CN™),

Wisconsin Central Transportation Corporation (“WC”), and their affiliates (collectively,



“Applicants™) and issued a procedural schedule. Under that schedule, comments on the
application are due to' be filed on June 25.

In its decision, the Board further concluded at page § that the proposed
transaction is a “minor transaction” under 49 C.F.R. 1180.2(c). The Board went on to state
that, “[b]ecause we have determined that this proposal is a minor transaction, no responsive
applications will be permitted. See 49 C.F.R. 1180.4(d)(4)(i).” Decision No. 2, at 11.

As described in the Reply that it filed on April 30 (GLT-1), Great Lakes is
concerned about the competitive, environmental, and safety implications of statements
contained in the application regarding a potential diversion to all-rail movement of taconite
shipments that currently move by a combination of ra%l and water. As Great Lakes
explained, because taconite is the baseload traffic on the lakes, substantial diversions of
taconite movements to all-rail would constitute a significant threat to the viability of lake
transportation. The end result could be to eliminate an important competitive alternative for
transportation of various backhaul commodities, since the economics of moving backhaul
traffic on the lakes depend heavily on the existence of headhaul taconite movements.
Moreover, if Applicants were to succeed in diverting a substantial amount of taconite traffic
from the lakes to an all-rail movement, there would be significant environmental and safety
concerns.

ARGUMENT

In view of the Board’s decision to classify the proposed control transaction as
“minor,” Great Lakes requests a waiver of the rule prohibiting responsive applications in

connection with such transactions, 49 C.F.R. 1180.4(d)(4)(i). Great Lakes seeks this waiver



in order to ensure that all appropriate remedies for any harmful effects of the proposed
transaction will remain open to the Board when it renders its decision in this proceeding.

Great Lakes’ April 30 reply raised serious questions about potential
competitive and environmental harm that could arise from the transaction proposed in the
application, concerns not dealt with in the application itself. Other parties echoed these
concerns in separate submissions to the Board.! Great Lakes expects to submit additional
evidence to the Board concerning potential harm from the proposed‘ transaction. Other
parties may also provide evidence of such harm.

In concluding that the proposed transaction should be classified as “minor,”
the Board stated that “Great Lakes’ concerns (including environmental concerns) can be
fully addressed in the submission of all interested parties and considered by the Board
within the schedule we are establishing for this proceeding.” Decision No. 2, at 8. There
was no suggestion that some potential remedies would be unavailable to the Board if Great
Lakes and others could establish that significant harm would result from the proposed
transaction.v However, certain types of remedies are ordinarily sought through a responsive
application to the Board. For example, requests for trackage rights as a remedy for loss of
competition are presented through a responsive application. See 49 C.F.R. 1180.3(h); see

also, Finance Docket No. 33556, Canadian National Railway Company, Grand Trunk

Corporation, and Grand Trunk Western Railroad Incorporated -- Control -- Illinois Central

Corporation, Illinois Central Railroad Company, Chicago, Central and Pacific Railroad

! See, e.g., Letter from Davis Helberg, Executive Director, Duluth Seaway Port

Authority, filed May 2, 2001; Letter from John Jamian, Chairman, American Great Lakes
Ports, filed May 7, 2001; Letter from Robert Herron, City Manager, City of Conneaut, Ohio,
filed May 4, 2001; Letter from Greg Kintecki, Village President, Vlllage of Wheeling,
linois, ﬁled May 3, 2001.



Company, and Cedar River Railroad Company, Decision No. 8 (served Sept. 18, 1998).

Other types of remedies, such as inclusion, also are reéluested through a responsive
application. See 49 C.F.R. 1180.3(h).

At this point, the Board cannot be certain what the evidence will show. To
avoid prematurely tying its own hands, the Board should grant a waiver of its rules. This
would ensure that its decision claésifying the proposed transaction as “minor” does not
preclude any remedy that might be appropriate in light of the evidence, including remedies
that ordinarily are sought through a responsive application.” A waiver would leave open to
the Board the full range of remedies, to ensure that it will be in a position to impose

measures such as trackdge rights or inclusion if the evidence should warrant it.

CONCLUSION

For the reasons stated above, Great Lakes respectfully requests that the Board

waive the provisions of 49 C.F.R. 1180.4(d)(4)(i) in order to permit the grant of any

2 Nothing in the statute itself precludes the filing of a responsive application in this

proceeding; the prohibition on responsive applications in “minot” transactions appears only
in the Board’s regulations. Thus, the Board may waive the prohibition.



appropriate form of relief, including remedies that ordinarily would be sought through a
responsive application.

Respectfully submitted,

Leean M. Greenwald J. Michael Hemmer

Great Lakes Transportation LL.C Nicholas W. Fels

135 Jamison Lane Carolyn F. Corwin

Monroeville, PA 15146 Covington & Burling

(412) 829-6892 1201 Pennsylvania Avenue, N.W.

Washington, D.C. 20004
(202) 662-5578

Counsel for Great Lakes Transportation LLC

Dated: May 29,2001
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1, Carolyn F. Corwin, certify that, on this 29th day of May, 2001, I caused a copy
of the foregoing Great Lakes’ Petition for Waiver of the Board’s Rules, to be éerved on the
following by the method indicated:

BY HAND

Secretary of the United States Department
of Transportation

400 Seventh Street, SW

Washington, D.C. 20590

Attorney General of the United States
c/o Assistant Attorney General
Antitrust Division, Room 3645

U. S. Department of Justice
Washington, D.C. 20530

Paul A. Cunningham, Esq.
Harkins Cunningham

801 Pennsylvania Avenue, NW
Suite 600

Washington, D.C. 20004-2664
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William C. Sippel, Esq.
Fletcher & Sippel LLC
Two Prudential Plaza
180 N. Stetson Avenue
Chicago, IL 60601-6721
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Cleveland, OH 44114 Washington, DC 20090-6456
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Joseph P. Fischer
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907 West Gary Street
Duluth, MN 55808



Frederick B. Goldsmith
1800 Terminal Tower

50 Public Square
Cleveland, OH 44113-2274

Leean Marynchak Greenwald
P. O. Box 68 '

135 Jamison Lane
Monroeville, PA 15146-2330

Donald F. Griffin

Brotherhood of Maintenance of Way
Employees

10 G Street NE

Suite 460

Washington, D.C. 20002

Thomas J. Healey
Troutman Sanders LLP
401 Ninth Street NW
Suite 1000

Washington, DC 20004

Richard A. Heinemann

Boardman Suhr Curry & Field LLP
P. O. Box 927

1 South Pinckney Street

4th Floor

Madison, W1 53701-0927

Davis Helberg

Duluth Seaway Port Authority
P. O. Box 16877

1200 Port Terminal Drive
Duluth, MN 55816-0877

J. Michael Hemmer

Covington & Burling

1201 Pennsylvania Avenue NW
Washington, DC 20004

John F. Hogan
4955 Steubenville Pike
Pittsburgh, PA 15205

Terence M. Hynes

Sidley & Austin

1722 Eye Street NW
Washington, DC 20006-5304

Richard R.J ohnsoh
5771 Jamesbard Road
Hermantown, MN 55811

Eriza Z. Jones

Mayer Brown & Platt

1909 K Street NW
Washington, DC 20006-1101

Larry B. Karnes
Transportation Building
P. O. Box 30050

425 West Ottawa
Lansing, MI 48909

Andrew B. Kolesar III
Slover & Loftus

1224 - 17th Street NW
Washington, DC 20036

Kenneth A. Larson
727 - 14th Avenue
Two Harbors, MN 55616

Allyn Lepeska

Wisconsin Department of Transportation
P. 0.Box 7910

4802 Sheboygan Avenue

Room 115B

Madison, WI 53707-7910

John H. LeSeur

Slover & Loftus

1224 - 17th Street NW
Washington, DC 20036-3081

Bruce A. Lind
724 - 14th Avenue
Two Harbors, MN 55616



Blair Mahan

Benson Electric Company
1102 N. 3rd Street
Superior, WI 54880

Bruce G. Mars

W. P. & R. S. Mars Company
4319 West First Street
Duluth, MN 55807

Michael R. McKay
American Maritime Officers
650 Fourth Avenue

" Brooklyn, NY 11232

M. S. McLennan

S. A. McLennan Company
306 Board of Trade Building
Duluth MN 55802

G. Paul Moates

Sidley & Austin

1722 Eye Street NW
Washington, DC 20006

Betsy B. Monseu

RAG Coal Sales of America, Inc.
94 Inverness Terrace East

Suite 120

Englewood, CO 80112-5300

Richard A. Mueller

Northeast Technical Services Co. Inc.

P. O. Box 38189
Olmsted Falls, OH 44138

William A. Mullins
Troutman Sanders LLP
401 Ninth Street NW
Suite 1000

Washington, DC 20004

J. Justin Murphy

Four City Consortium
6949 Kennedy Avenue
Suite E

Hammond, IN 46323

Patrick J. O’Hern

Bay Shipbuilding Co.

P. O. Box 830

605 North Third Avenue
Sturgeon Bay, WI 54235-0830

Thomas Orzechowski, Jr.
Seafarers International Union
520 St. Clair River Drive
Algonac, MI 48001

James Oswald

Northland Bituminous Incorporated
4843 Rice Lake Road

Duluth, MN 55803

William J. Rabatski
IOMM&P

14706 Detroit Avenue
Room 202

Lakewood, OH 44107

Harold A. Ross

Brotherhood of Locomotive Engineers

1370 Ontario Street
1548 Standard Building
Cleveland, OH 44113-1740

George J. Ryan

Lake Carriers’ Association
614 West Superior Avenue
Suite 915

Cleveland, OH 44113-1383

David R. Sager

Great Lakes Seamen Local 5000 USWA

17535 Rosbough Drive Suite 101
Middleburg Heights, OH 44130



Thomas E. Schick

American Chemistry Council
1300 Wilson Boulevard
Arlington, VA 22209

Robert Shovein
506 NTH 80th Avenue West
Duluth, MC 55807

Capt. Ray Skelton
1200 North Terminal Drive
Duluth, MN 55802

Ned A. Smith
500 Essjay Road
Williamsville, NY 14221

Ed Solomon

Mercer Lime and Stone Company
560 Branchton Road

Slippery Rock, PA 16057

William B. Spence

Allegheny Valley Resources Inc.
23 W, Waldheim Road
Pittsburgh, PA 15215

Jim Stamm

Milwaukee Recharging Service Inc.
5707 West Vliet Street

Milwaukee, WI 53208

Vincent P. Szeligo

Wick Streiff Meyer O’Boyle & Szeligo PC

1450 Two Chatham Center
Pittsburgh, PA 15219-3427

Stuart H. Theis

1301 East Ninth Street
Suite 3737

Cleveland, OH 44114-1800

10

John Duncan Varda
DeWitt Ross & Stevens
Two East Mifflin Street
Suite 600

Madison, WI 53703-2865

Michael T. Ward
26 Sixth Street
Procter, MN 55810

John P. Wellington
Wellington Maritime

P. O. Box 377

Sault Ste. Marie, MI 49783

Trevor White

Fraser Shipyards Inc.

P. O. Box 997

Third Street & Clough Avenue
Superior, WI 54880

William W. Whitehurst, Jr.

W. W. Whitehurst & Associates, Inc.
12421 Happy Hollow Road
Cockeysville, MD 21030-1711

Gary W. Williams

Illinois Department of Transportation
2300 S. Dirksen Parkway

Room 302

Springfield, IL. 62764

Michael S. Wolly
Zwerdling Paul Leibing Kahn Thompson &
Wolly

1025 Connecticut Avenue NW
Suite 712

Washington, DC 20036

Frederick L. Wood
Thompson Hine & Flory LLP
1920 N Street

Washington, DC 20036-1601

Caro%yn F. Corwin



