ERIC VON SALZEN
PARTNER

DIRECT DIAL (202) 637-5716

May 16, 2000°

BY HAND DELIVERY

The Honorable Vernon A. Williams ;
Secretary, Surface Transportation Board
Case Control Branch '
1925 K Street, N.W.

Washington, DC 20423-0001

Re: STB Ex Parte Nv

Dear Secretary Wiﬂiams:

Enclosed for ﬁ.hng in the




AMERICAN COAL TRANSPOR ATION




BEFORE THE
SURFACE TRANSPORTATION BOARD

STB Ex Parte No. 582 (Sub-No. 1)

MAJOR RAIL CONSOLIDATION PROCEDURES

COMMENTS OF
THE COMMITTEE TO IMPROVE
AMERICAN COAL TRANSPORTATION

Pursuant to the Board’s March 31,"2000 Advance Notice of

Rulemaking, these Comments are being sﬁbiﬁitted by the ‘Committee To Improve - '
American Coal Transportation (“IMPACT’) _1

SQMY QF COMMENT§ ¢
By any objective reckoning, the regulatory reforms that were

accomplished by the Staggers Act 20 years ago must be egarded as a well-

conceived, but as yet incomplete, endeavor The Stagger ct “end game” is

underway, and what the Board does to adjust 1ts merger cies to the new realities,

of the railroad industry and the customers of thatj-mdust, wﬂl determine whbi;hé o

the reforms of two decades ago will achieve ultl.matesucces or failure;

If the Board adhezes to ité‘,‘éurrentﬂpqm n _mérgers among ClassT

railroads, then well before the 30th anni

p IMPACT is an ad hoc ‘group. of e ergy.c
electricity generation assets ‘The’ me bers’
abiout each of them;'in. Appendm A
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regional, nationali»a‘nd even international tréfﬁb_ﬂov s;. and eﬁ'eétive com‘iiem;m_n
among railroads will be impossible. The pubh W uld demand that the mdustryb .
reregulated to prevent abuse of market .p()&)?er. " ‘
that the Staggers Act intended. -

But that result is not — at 'leaét,“ not vet -mevitable::g If the Boaf_d -
adjusts its merger pohcles to preserve and e ha
industry, then the marketplace will be as the Staggers ct intended, the pnmary

regulator of the rallroad industry.

In these Comments, IMPACT e#plams; first, why the; Board should ‘

adopt, now, a pro-competitive merger 13'0' ‘ N Sumt , we explain thAt the

essential benefits of competition, in the fﬁ?m of market-dnven low rates and quahty




service assurances; (2) Board review o
account all downstream effects and the apphcatm itself should be reduued to
,1mphcat10ns of such eﬁ‘ects 3y there :
should be a three-year "cooling off" period;b'étwée Class I rail mergers; (4) the‘- "
Board's rules shculd be amended to estabhsh an exemptlon for new rail line
construction; (5) 3-to 2 reductions in raﬂ competl \
anticompetitive effect and the Board should asses‘ It ;onosed rail mergersin hght of E
the merger guidelines adopted by the Department f Justice and the Federal: Trade

Cowmmission (appropriately modlﬁed to address

railroad industry); (6) the “one lump heqry_ hoi;‘l be abandoned as an estébﬁshed'

economic principle, and merger appli ant Ic required to prove the
applicability of the theory as a matté voril' factif they. seek to rely upon it; (7).

divestiture should be employed asa pnmary e e"d curing competitiv'e harm




As the Board observed in its March 81, 2000 Advance Notice of -

Proposed Rulemakmg, the railroad mdustry has ¢ : dramatically in the 20

years since the enactment of the Staggers Act 's ago, the railroad

industry was ﬁnancially weak, it was saddled_ :With‘, huge i_irden of excess

capacity, many of its assets were anthuabed an‘ th twork was Balkamzed

Periodic bankruptcies were a normal fact of hfe for man; railroads.

Today, the U.S. railroad industry is "do‘ nated by four huge systems,

two controlling the East, and two controlliﬁé the We Bi 61_1 of dollars in
acquisition premiums were paid by these raiirp_ads to obtdin their dominant

positions.

And it is not over. If the Board had,not taken timely actmn toi 1mpose a

temporary moratorium on major rail .mergéx"s ToCEe on'the mergex of the ‘

Burlington Northern and Santa Fe Rallway anadian Natxonal

Railway (“*CN”) would be‘imderway to&gy —and planning for e'sponsive mergers
£ iamong the other three. U. S ’and one Cana n)-rail meg L
: undoubtedly already have started

If the Boardrdoes"'not modify the merger policies-an procedure tha

created the current 1tuat10n the giant




American Class I railroads will have nierqu the way down to{no more thqn- two::

mammoth rail systems, i.e., a continent-wide “ducpoly”.

This “end game” would betray the’ pfénﬁw of the Staggers Act. That

promise was described as follows by the Board’s prédecessor in its opinion

disapproving the proposed merger of the Atchuon, Topeka & Santa Fe Railway

(“SF”) and Southern Pacific Railroad (“SP”) (the last maJor rail merger the ICC

disapproved):

The Staggers Act was mtended to modernize
“economic regu]atlon of th ajlroa “industry thh

with. other modes”

Santa Fe Southern Pacific Co:



electric generation plants, like the memﬁé’rs o

rail. 2/

The railroads also argue tﬁat A

efuted by the analysés
Nelson. Botﬁ of thééé. ‘

mpetition issues affe

ts
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Expanding the duopoly, as the next round of mergers threatens, will

make things worse. Dr. Tye points out that in the current railroad market
structure, although two railroads dominate many markets, there are some markets \
where each railroad faces competition from a third railfoad. This fact lessens the
incentives for the duopolists to embrace a “live and let live” approach toward each
other. If two railroads come to dominate a large region of the entire continent (as
they are poised to do), there will be no meaningful third railroad competition
anywhere.

Expanding the geographic reach of the duopoly will also eliminate the
constraint of potential competition from a new entrant. Mr. Nelson points out that
if the two western railroads that control Powder River Basin coal merged with
eastern and/or Canadian carriers, the latter would no longer be “friendly
connections” for a potential new entrant into the Powder River Basin market, and
this would likely make such third-carrier entry impossible.

The prospect looms that in the very near future, shippers thréughout
the United States and Capada will face a rail network comprised of two huge
transcontinental railroads, and in such a world shippers’ competitive choices will be
few indeed.

The Board should be reluctant to approve any merger that would
reduce the number of independent rail competitors serving rail-dependent
customers. At a minimum, Board merger policy should put the burden on the

proponents of a merger to show specific reasons why a reduction of the number of

-924 -
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railvoads in a particular market will not have anticompetitive effects; general

references to intermodal, product, or geographic competition should not suffice. In
addition, as discussed by Dr. Tye, the Board should assess proposed mergers in

light of the merger guidelines developed by the Department of Justice and the
Federal Trade Commission, appropriately modified to address any particular
considerations that may apply to the rail industry. As Mr. Nelson points out, one of
the shortcomings of the current rail merger analysis process has been the failure to
account for lasses of source competition and shipper leverage that have been caused
by past mergers, and this must become an even more significant problem as rail
industry concentration increases.

6. The “One Lump” Theory.

Receivers of rail shipments of coal have a particular interest in the
abandonment of the Board’s unquestioning reliance on the “one lump” theory. This
theory holds that if one railroad has a monopoly over any portion of a route, it can
extract its full “monopoly profit” for the entire movement, so the customer will be no
warse off if a merger increases the railroad’s monopoly to cover more or all of the
route. The Board has frequently used this theory as a rationale for denying
competitive relief to utilities in merger cases.

The accompanying statement of Dr. Tye shows that the “one lump”
theory fails to take account of important competitive realities. IMPACT urges the
Board to abandon its reliance on this theory as an irrefutable economic principle

and consider, instead, the ways in which vertical integration may produce

.95 -
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The balanoe of this 'subsectién ‘i's revised.] Inlight of the substantial reduction that

has alr‘eady; acc

intermodal compe: ition (between railroads. énd motor and/or wa}.er carriers)

Board recognizes that motor and water transp







factor in its puislic interest calculus. Applicants shall provide deta:ile;_d desc

of enforceable assurances to existing custo

a result of the éonsbhd‘ation. Applicants shall also provide specific ﬁconi_;in'gency

plans for providing s of service disruptions, su

and other public benefits by eliminating exc

excess capacity probiéih' has been largé‘ly hmmate‘d.; andin some places has bee

replaced by an inadedﬁaté capacity proble













jor transacéltions: A













‘of competitive issues even th
proceedmg, , :

- Changes in the electricity generatxon market and their relatmnshlp to rall

comp etltmn,

- The lack 0 ‘support for the two-railro
Board to foster and support compe

such competmon is commerc1a11 viabl

considerations.

Each of these is discu‘ssed below.

11 This is corrobora
Transportatmn Manua)
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vhat would ne cessité.};e*a
had not convened this

‘precedent”, and the need for the
or more railroads wherever

tify and the steps taken to
s; and,







4.

marketed low-sulfur bi ﬁi@linous coal from
and Utah. For the period from that mergé

was only slightly lower than the exploswe growth
during the same pemod (6 GA)

ficance of SP’s initiatives.
1 ‘the flow of Colorado and

Utah coal to power plants spread cver a large ai’e
Wisconsin in the upper midwest to Texas in th : :
volume had more than tripled in the 4-yea1' period prec
far exceeded the corresponding growth rate for PRB coal.

shown in Table 1, tlns
g the UP/SP merger, and
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Table 1 — Colorado/Utah Utility Steam Coal Q’ 1ents to Plants East of Colorado

Origin____ 1992] 1996 _

Colorado 039 9612]
Utah [ 33g| s937]
Total | 4378| 13549

Source: FERC Form 423.
With the consumimation of the UP/S {

by SP vanished. Colorado/Utah coal mover
emphasized, and had dechned by over 8%’

made by WCTA i m Ex

12 Estimate. FERC F
-plant sale.
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% increase into most ot.her

nd Utah = moving to the
y up to 50% te 70%,
and substitution of coal from -

k had begun to improve,
ng the worst on the system, ..
shipments at about 40% of:..

export k"'coal moving to Souther erienced an increase in cycl
time of up'to 100%, curta;lme” ive:
aggrega vessel demurrage bill hipy

of US.c

In the Board’s own words14 regardi ential degradation of Central .
Corridor service, “...merger-related co: esults when the merging.
parties gain sufficient market power profitab} : ates and/or reduce service
The duopolists wﬂhngly sacrificed service onCen orridor bituminous coal
flows, even though it meant the loss'of s *his was a literal 3
demonstration of the term * ‘market ] powe and the 'way the duopohsts are Wﬂlmg
to use that power to’ support their pnmary €O , which are in the PRB.

sdecessor of IM.PACT




tern coal flows. Actual
s the effects of the NOx
could force the retirement - -
tern coal volumes are

coals progressively less

v recent rulings '

with essentially all of the volume growth o curring m
volumes are ultlmately likely to depend upon such:
and particulate emissions limits propesed by EJ >
of many older coal plants. In any case, eastern
projected to decline, as emissions requu'eme ts make
competitive. Eastern coal supply is also beinr threaten:
regarding valley fill restrictic..s.

utilities and power
ass 1 rail systems for coal
nd regional railroads

, ISRR, OHCR, WLE,
t Lakes regions, had
rvice. Geographically
ed via short-haul
ansportation services.

When eastern and midwestern coals:were dom:
producers had the benefit of competition among 3 m:
originations (NS, CSX, CR), as well as several oth
including Class 1's (CN/IC,.CP, BLE, PAL, PS; B!
etc.). Major market areas, including the Ohio R:
enhanced competitive options as a result of barge
distributed mine-mouth plants and plants that
trucking also have provided discipline in the pricin

In comparison to eastern and midwestern coal
entlrely dependent upon Iong-haul rail transportat

stern coal is almost

transportation options for western coal ongma_ ilroads. There is no
independent role for other Class V’s, regional rmh'oads bargefvessel servme, ete.







itive pressure, there would
8s. The support for this g
&E constructmn case results -

rates that ‘would be lower in the
PRB access would therefore provide )
utilities and power producers.

¢. As discussed in Section 4 (above), S
merger) had been growing its Colo
expansion of its marketmg to eastern 'p'b“

included volume
aggressively marketing .

15 It should he noted that even in Canada the duop FIJ accompamed by ..




10.

ft_lture mg;ketplace.

In the past, voluntary settlements.and. STB/I_CC ctions have routmely
reaffirmed the importance of having at least three ‘Class:I competitors in a market.
For example: :

- In the recent Conrail transaction, NS and CS X
access for CP at a number of locatmns,

oluntarily negotiated

- In the same transaction, the STB mtroduoed P to pomts already served
by 2 railroads;

ere conveyéd to SP through

- In the BN/ATSF merger, a number of rights
reating or preserving

voluntary settlement that had the effect ¢
competition by.3 or more Class 1 rallroads an

- In the UP/MKT merger, the ICC pmvxded ac
NE for KCS.

 to Omaha and Lincoln,

A national duopoly would effectively fvrecldse? all of the competitive
contributions of the third carrier in these s1tuatmus . If the Class I railroads ave.
merged into a national duopoly, they will no longer
competitive influence. Isolated shortlines and regio
upon to make an equivalent competitive contributi
geographical reach and their physical plant
competition with Class I’s Ae.g., due to lack of 286 00 ar capablhty) If the S'I‘B
acquiesces in the creation of a national duopoly; there won t be any carriers left i in
the marketplace to grant’ conditions to if the future *“ ght” process concludes
that competition has been Iost : -

In the future, these ‘same conmderanons that under a national.:
duopoly, innovations:and responses to market: -hanges would be stifled. Any time a:
regional railroad or shorthne conceived a: pla andadapt itself to. satisfy

some need in the market ~as DM&E has atternp d to'do with its planned third:
access to the PRB — it wou wronment that is essentlally :
devoid of neutral’ conne 1ens Asa general ma ; ‘
would be precluded :
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When the ICC studled the same 'tr
of SP with Santa Fe approximately 11 ye3

competition would be so inéffective that it reJec :

attempt to fashion remedlal conditions.
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ted power to increase

ave been driven b



















When it has estahhshed trackage nght.s compensatlon terms, the Board has.













k. Estabhsh nummum standards for shortline connectivity and access,

competition in electricity generation; depend upon { taking decisive action.
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event, a vast number:
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methods. After leaving the service in 1972 h
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