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merger, including the effects of possible responsive consolidation proposals, leaving the consider-

ation of such impacts for subsequent rail merger proceedings. 49 C.F.R. § 1180.1(g). The Board
previously determined that it would waive this rule in connection with the BNSF/CN proceeding,.
Norfolk Southern applauded the Board’s action in that case,*' as did many other parties during the
recent Ex Parte 582 hearings. All of the considerations that the Board cited in support of its
decisior to waive the “one case at a time” rule in the BNSF/CN proceeding would apply fully to
future major rail conso.idation proposals likely to come before the Board for review. The Board
should therefore permanently repeal the rule and, in all future major rail merger proceedings,
examine the likely “downstream” and “cross-over” effects of a proposed transaction.

G. Maintaining Safe Operations

Norfolk Southern agrees with the Board and other interested parties that the

maintenance of safe rail operations is of parambunt importance, and that the impacts of a
proposed major rail consolidation on railway safety should be a primary consideration in weighing
the public interest. NS also agrees, however, that there is no need for the Board to address safety
issues in this rulemaking proceeding. In recent major rail consolidation proceedings (including the
Conrsil transaction), the applicant carriers have worked with the Federal Railroad Administration
(“T'RA”) to formulate Safety Integration Plans (“SIPs”) to ensure that safe operations wouid be

maintained throughout the merger implementation process. The Board and FRA have jointly

40 See STB Finance Docket No. 33842, Canadian National Railway Co. - Common :
Control (“BNSF/CN”), Decision No. 1A (served Dec. 28, 1999). i

# See STB Finance Docket No. 33842, Petition of Norfolk Southern For Clarification and
Supplementation of Decision No. 1 (NS-2) (Jan. 28, 2000).
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proposed and received public comment on regulations dealing with these issues.* Until that

rulemal.ang is completed, safety issues (and the preparation of SIPs) should be handled on a case-
by-case basis consistent with recent past practice.

H. Short-Line and Regional Railroad Issues

During the recent hearings in Ex Parte 582, the Board heard a number of com-
plaints by short-line and regional railroads concerning their relationship with the major railroads.
Some sruail carrier interests suggested that the Board respond to these complaints by amending
its merger guidelines to require major rail consolidation applicants to submit plans for promoting
the viability of smaller rail carriers and to require such applicants, as a condition to approval of
their proposed combinations, to adhere to a variety of requirements based on the so-called “Bill of
Rights” advocated by the Americar. Short Line and Regional Railroad Association (“ASLRRA™).
These measures include such things as the right to compensation for service failures, the elimina-
tion of so-called “paper barriers” that restrict the interchange of traffic with other railroads, and
various pricing and car supply guarantees. The Board invited comment on these suggestions.
ANPR at 8-9.

Norfolk Southern and the other major railroads have a strong interest in promoting
the development of viable short-line and regional railroads whose operations are supported by
market conditions. It is therefore entirely appropriate that the Board, in assessing the effects of a
proposed major rail consolidation, consider potential adverse impacts of the transaction on smaller

rail carriers -- just as it should consider possible aiverse effects on large railroads, shippers,

2 See STB Ex Parte No. 574, Regulations on Safety Implementation Plans Governing
Railroad Consolidations, Mergers, Acquisitions of Control and Start Up Operations {served
Dec. 24, 1998).

-53.




actual effects of railroéd,,merger Instead, proponents of these short-line préqtect{Ons are:seé

to enlist the blunt!




commentary, as the Board notes (ANPR at 8);

addressed separatel in the Board’s notice and 1ese comments. On a number of issues, includin




in_n( ert e Railway Labor Act (“RLA7), a8

necessary to implementation of Board-atsthorized trans




discredited contention that the Boa’fdlacks authority to, modif

 the resoh tion of 1







ents ini conhection
nnectic







York Dock dé

Terminal, 360










or heightened emphasis-

appropriate chang








































expected to régal‘

Concltxgions:oﬂ*glhénces. My’_gxpen ce







e e weu wms AR R B O N BOE A BEE N DR DR WY NN 3

provided historically by a rail industry dominated by many smaller carriers. Many witnesses
seemed to believe that the price for rail mergers is a renewal of economic regulation.

To understand the implications of prior rail regulation to the current merger debate, it is
useful first to review the pluses and minuses of our technology and some rail corporate history.
Railroads operate on a fixed guideway. Compared to the highway or even the airway systems, the
rail network has rclatively few paths and few nodes where these paths connect. Thus, the ability
to shift traffic from one route to another is often limited. This constraint is compounded by the
fragmented corporate history of the rail industry. Railroads, unlike highways, were not planned or
built as an integrated network, so shifting traffic from one rail system to another also is often
difficult and sometimes impossible. These connectivity constraints explain why most rail mergers
involve construction of new connections; those connections are vital if the new network is to
function as a whole.

These netwérk limitations are exacerbated by the different signal or control systems on
different rail links, even on the same company; once again, historical industry fragmentation is the
usual culprit. Train operations thus require a skilled, experienced workforce qualified to operate
each specific route. Operating a train, which often weighs in excess of 10,000 tons, requires
precise knowledge of the terrain to be traversed. In contrast, truck drivers can essentially
function anywhere on the highway system under a “national” driver’s license, and pilots can fly
anywhere in the network. The rail workforce is not nearly so flexible.

When and for whatever reason (maintenance, natural disasters, wrecks, grade crossing
accidents, etc.) a rail route is blocked, finding an alternative path can be difficult. Connections

may not exist where needed, crews may not be qualified, the alternative route may be quite
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