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PREFACE AND SUMMARY

Subscribing Coal Shippers (“Coal Shippers”) present
these commenté in response to the Surface Transportation Board’s
{“STB” or “Board”) Advance Notice of Proposed Rulemaking
{*Advance Notice”) served in this docket on March 31, 2000. Coal
Shippers represent a broad cross-section of utility coal
shippers, including investor-owned, municipal, public and rural
electric cooperative electric power providers.

Coal Shippers propose that the Board amend its current

merger rules by adopting rules that require merging carriers to
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example, in the annual productivity calculations for Rail Cost
Adjustment Factor (“RCAF”) purposes.

Since that time, the Class I railroads have engaged in
a series of mergers that have been, for the most part, disastrous
for their customers and themselves. The carriers have been
unable to maintair adequate service as their systems have becomé
clogged. The congestion has substantiallyv increased the cost of
service for those goods the carriers have been able to move. The
. increase in the cost of service has been exacerbsted by the
write-up of the book value of the assets that the carriers
acquired through their consolidations. Reduction of congestion
has entailed increased capital and operating expenses, creating
pressures for higher rates. Productivity has plummeted,
accompanied by entirely understandable decreases in the
railroads’ equity value as reflected in their stock prices.

Consolidating railroads have routinely represented in
their merger applications that service disruptions would be
avoided and there would be ample savings and benefits for all as
a result of increased efficiencies, particularly through
additiocnal single~line service and the elimination of cumbersome
interchances. However, they have, with rare exéeption,
completely failed to deliver on those claims and representations
as moderate to severe service disruptions have ensued.

Regrettably, much of the cost and other burden has fallen on




shippers, particularly captive shippers, who have received poor

and/or inadegquate service based on inflated costs.

The railroads have no one but themselves to blame for
their troubles. The representatives of the investment community
that appeared at the Board’s hearing in Ex Parte No. 582, Public

Views on Major Rail Consclidations, made clear that the railrcad

industry had experienced no significant difficulty in attracting

capital in recent years, even when seeking additional capital to

overcome a service crisis. Indeed, the railroad industry appears

to have a. advantage over many other businesses in raising
capital. General economic condicions have aléo been extremely
favorable in terms of low inflation, low fuel prices (until
recently), and the record economic expansion.

Unfortunately, the railroads have sgquandered their
golden opportunity by using the abundantly available capital to

pursue mergers that they could not manage effectively. Capital

(both financial and intellectual) that could a2nd should have gone

to maintaining and expanding infrastructure and service has
instead been diverted to paying merger premiums and emplovee
buyocuts. Productivityv growth has plummeted, so much so that
there is now a significant prospect that the RCAF productivity
adiustment could turn negative.

Events have also demonstrated that the STB has a very

limited ability to remedy these problems once they emerge. The
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STB's emergency service order in the wake of the UP/SP meltdown

may have provided some benefit, but shippers and the general

.economy still suffered enormously, and most shippers had no

viable means for obtaining recourse for their losses.

The time has ~ow come for the STB to adopt a new
approach to mergers. The industry needs competition, not
protection, in order to provide shippers with better service.
Competition will induce the railroads to deliver improved service
efficiently, which is the key to the industry’'s recovery and
future growth. Mergers may provide an opportunity to enhance
competitive rail service, but only if the STB engages in a pro-
active and pro-competitive role. Recent events demonstrate all
too clearly that the railroad industry, left to its own devices,
will not maximize the public interest, or even its own interests.
Only by maximizing competition can service be improved and
efficient operation rewarded.

Against this framework, Coal Shippers explain their
spec.ific concerns and positions (Part IITI, below) and propose
speciflc new merger rules for the STB’s consideration (Part IV,

below) .
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and thar differencial pricing i1s one way in
which carriers can move tcocward revenue ade-
guacy. 3But, while it was aware of the poten-
tial conflict between revenue adequacy and
competiticn, Congress determined that the
putl:ic would bere?l: from increased Hompe*1~
tion. Staggers Act Conference Repo*t {H.R.
Rep. Ne. 96- 1430) at 114. Indeed, while it

clearly sought to promote railroad earnings,
Congress concluded that cthe best "way to
attain revenrue adequacy [was] by means cf the
interaction of competitive forces." American
Shorr Line R.R. Ass'n v. United States, 75l
F.2d 107, 113 (2d Cir. 1984).

Thus, we do not believe that we should
administer the Congressional policy directing
us to promote revenue adeguacy at the expense
cf the clearly articulated policy, in the RTP

that we advance competition.

Omaha Pub. Power Dist. -- Petition Under 49 T3.S.C. 10201{d), at

The ICC's and STB's actions in the construction cases

present a2 correct, pro-competitive reading of the Staggers Acc.

vI.

SUMMARY OF THE CURRENT COMPETITION
SITUATION. IN THE WESTERN
COAL TRANSPORTATION MARKETPLACE

The 1CC's decisions to open up the southern PRB to two-
carrier gervice, combined with ICC/STB decisions supporting con-
struction of new rail access lines at utility destinations. have,
when taken together, permitted some western coal-fired utilities
to obtain origin-to-destination intramodal rail competitioﬁ at

their generating stations.

’
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Uzilities with two carr:.er service have publicly

reported that their rates have dropped significantly from the;:
prior captive levels.™ However,,today, western coal shippers
with two-carrier service face a duopeoly: their competition pits. .
BENSF against UP. Duopoly competition, as WCTL has emphasized in
the UP/SP and BNSF mergers, is fraught with the potential for
pricing abuses and service shortages.

Duopolyv pricing concerns are heightened by the 1984
ETSI decision.’ 1In ETSI, the major western railroads were
found to have conspired, in violation of the antitrust laws, to
keep out a new entrant -- the ETSI coal slurry pipeline. EISI
teaches that western railroads have ‘colluded in the past when
they felt sufficiently threatened. Collusion fears are height-
ened today. The many post-ELSI merger decisions have reduced the

number of western carriers -- making collusion easier today.

18 For example, City Public Service Board of San Antenio,

Texas ("CPSBY) was capt;ve for yéars to . a BN/SP PRB-to-plant coal
haul. CPSB reported irn 1984 that its- ity to ‘obtain a CNW/UP
alternative for its PRB-to-plant haul produced a $24 million ’
annual reduction in its coal frelght «charges. See CNW Construc- -
tion, 1985 ICC LEXIS 9, at *40. Houstonwblghtlng & Power -Company
("HLP") provides a second example. HLP's Parish Station was

exclusively served by Santa Fe: HLP I ntly completed construc:
tion of a new rail spur that perm:ts UP.to serve Parish. HLP can

(Feb. 6, 1998).
Lid Sse T 3 1 )

Civil Acticn Noi: B-84-979- CA,

Tex., Jan. §, 1989)
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Ducpoly service is another problem. Having ceal

service transportation options is of marginal éalue where one ;f'
the two railroads is experiencing serious service problems, and
che second carrier does not have the capacity to provide alter-
nate service, or chooses to offer onlv -remium pricing for
smergency Sservices. -

Shippers that do not enjoy two-carrier service (because
they are captive at origin or destination, or both, to a single
rail carrier) face worse problems. These shippers in many ‘
instances have no "build" option to break captivity through line
construction. The ICC/STB has slammed the door on any access
relief for these shippers. Similarly, ﬁhe STB has denied them
bottleneck rate relief. The STB's message to date in access
cases and bbttleneck cases is clear: the‘agency will not he1§
shippers break their captivity, ekcept'in cases wﬁere a shipper
can build its way out of captivity.

‘ The consequence of the ICC/STB policy is ﬁha: a two-
tiered rate structure exists for western coal shipéers. Coal
shippers with origin-to-destination cqmpe;ition ha@e competition- :
driven rates. Coal shippers without such limited éompecition pay.
substantially higher rates. This spread in rates between the
"have competition® utilities and the_*hAVelﬁo compeﬁition"
utilities has created substantial.diséafisiactiou among thé "have
not“>utilities. In addition..utiiitiéé-witg competition in the

west are extremely wary of the'duépo~




3

i
e

[N

S

[a——l

f—

Clearly, action can and:should be taken to incr

competition in cthe western coal ‘tra sportation marketplace

VIX.
PROPOSALS TO € I
Al Reform the Access Rules.

The STB should medify the current competitive access
rules so that they work to promote competition. The fact that no
shipper has been able to obtain any ICC-prescribed access relief
through trackage rights or teciprocal switchingvsince the 1585
Midtec decision provides graphic proof that the ICC/STB's admin-
istration of these standards has failed.

The STB clearly has the authority to modify its statu-
tory construction, and its regulations, to deal with changed
circumstances,”® and circumstances have changed dramatically in
the rail industry since 1980. The numbe?jof major rail carriers

has diminished from 42 to nine, and éhorﬁgy may go to seven. 1In

e As the Supreme Court has observed:

[Tlhe Commission, faced with new developments
or in light of reconsideration.of the rele-
vant facts and its mandat alter its
past interpretation and. © .post admin-
istrative rulings and practice :

U.s. 397, 416 (1967).
vineffective. . .
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the west, there is a near rail:duopo

rail industry is now at an al

Moreover, the ICC ih effe&t shanged ‘course in the earl >4
1880's -- going from a correct to aﬁ‘iﬁcorrectvposition on
reciprocal switching and terminalytiéékage rights -- due in large
measure to its reliance on what allthow recognize are the tctally
flawed ICC/STB revenue adequacy guidelines. The few remaining
large carriers should be reguired to compete -- not be sﬁielded
from competition. . IR

In light of these developments, WCTL urges the STB to
repeal the Midtec-inspired Ex Parte.No.:445 rulés {insofar as
they deal with access prescriptions); -and issue.a policy state-
ment stating that.in future cases, it wiil reinstate the pro-
access principles embodied in the 1n1t1al postc- Staggers Act
access decisions® and advocated by’ WCTL 1n its Ex Parte No. 445

Comments, appended as Attachment 3.

If the STB is unwilling to;g;aﬁt, or bélieves existing .

law precludes it from granting, WCTL{s_request. the STB should so

inform Senators McCain and Hutchison, along with the shlpplng

public.

ases are cited
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The Bottleneck Decision i ong. The Decision also

hurts competition. The STB has maintaiﬁed that its Bottlemeck
Decision is mandated by law. WCTL urgés the STB to reconsider
its legal position. 1If the STB will not, or believes it éannot
do so under :xisting law, WCTL requests that the Board so inform
Senators - and Hutchison, along with the rail shipping
communit : position. »

=. 429, the Railroad Shipper Protection Act of i997, a
bill introduced last November by Senatcrs Jay Rockefeller, Conrad 
Burns and Byron Dorgah, calls fbr Title 49 changés to, inc
alia, legislatively repeal the STB's errant Bottleneck Decision.

WCTL supports this bill.

C. Change Title 49 Access Remedies.

Title 49 now provides for reciprocal switching and
terminal trackage rights access remediés. These remedies may
provide no relief ~-- even if properly_administerea by the STB --
in many situations. Switching can only bg ordered when it is
spracticable, " and terminal trackage rights can be prescribéd
only for shared use of rail lines withini“reasonaﬁle“ distance of
rail terminal areas. See 49 U.S5.C. § ly;dz.

shippers whose geographical éit’

tion is such that

terminal trackage rights‘or reciprocal ching will not work

need a new access remedy. That remedy @ take the form of a

new statutory provision that allows th to prescribe trackage
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rights or reciprocal switching, upon réquest,and at reasouable -

fees, any time where such prescripticn would bé_operationally
feasible. WCTL appends as Attachment S‘proposed legislative
language to achieve this objective, along with a brief synopeis
of the key terms.

Congressional action of the type proposed by WCTL would
be consistent with generalvpro-competitive principles. For cocal
shippers, competition means the ability to obtain origin-to-
destination service from competing origin-to-destination rail
carriers or carrier combinations. Many coal shippers' geograph-

ical captivity at destination is such that obtaining competitive.

service through construction of a rail line to a second access
carrier is economically impossible. Similarly, shippers served

by only two carriers (or carrier combinations) may not be able to

physically create any additional competition through rail con-

struction. The only way for these shippers to obtain competi-

tion, or increased competitive choices, is through shared use of
existing rail facilities.

WCTL's proposal is consistent with the ahtitrust law
essential facilities doctxine. Thét doétrine traces its roots

back to a 1912 railrocad case.

Ass'n, 224 U.S. 383 (1912).%

20

See Danlel E. Troy, Note,,
New Ess nt Facilit o tr !
(1983) (citing
first essential facility case“)
Cl!c“lt‘

. As described by the Seventh




Court found that certain rai

not economically be duplicat ed the owner of tﬁose

facilities to cpen them up to shared”u e by competitors. Id. st

405. Most rail lines today are essen ial fac111t‘es and the on;yb,

way to achieve competitive service via those fac;lltles is

through expanded access relief of the type proposed here by WCTL.

Our access proposals are igﬁended to increase intra- -
modal rail competition. We recognizggéhgt changing Title 49 is a
topic that all concerned -- railroa&é}iéﬁippers and the Con-
gress -- need to study and examine. WCTL is willing to consider:

any other reasonable leglslatlve alternatlves that will have our

desired effect -- increasing intramod 1 rail competiticn.

2(...continued)

ents neces-
the essen-

The case law sets forth four .elel
sary to establish liability und
tial facilities doctrine:
essential facility by
competitor's lnabxllty px
ably. to duplicate the es

1081,
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VIII.

WCTL'S PRO- COMPETITIVE 'PROPOSALS
ATE NOT RE-REGULATOR'
W

fhe rail indus:ry usually argues that any form of rail
access relief, whether it be enforcing the Staggers Act access
provisions in a pro-competitive manner, or modifying Staggers Act
access relief, is "re-regulatory." Similar arguments are made
where bottleneck rate relief is sought. Those arguments axre
wrong.

Increased access promotes competitioen. Promoting
competition -- not protecting rail monopolies -- . lies at the
heart of the Staggers Act. This view ﬁagfwell summarized by
Seventh Circuit Judge Cudahy in his disséﬁ:ing opinion in the
Centxal States case. In Central S;ateg,'t;e ICC denied a shi?per

(Central States) requestifor reciprocal:switching or terminal

trackage rights over a Seaboard System rail line. The Seventh
Circuii affirmed the Icc;s denial, in a 2-&0-1 panel decision.

In his dissent, Judge Cudahy stated:

Congress in the Staggers Act 't rotect the
revenues of a particular railr
to liberate its "captive" ship]
tions where competition would
appropriate. € ’

seeks: to maintain: or ‘enh




days" before deregul

sought to unlzash
market forces. .

780 F.2d at &83.
Similarly, former STB Vicethairman'Simmans observed in

nis dissent in the Midtec case--

Prior to the snaggers Rall Ac rates on
shlpments of similar commodlt;es moving from
one region to another tended to be equalized.
The Commission had within.its power the au-
-1 thority to strike any rate complained of and
i entertain claims of discrimination between
: railroads!' customers. As
Staggers Act, rail carrle S.how have substan-
i : tial ratemaking and routing exibility. Iin
4 exchange for this freedom,
: that we liberalize use of reciprocal switch-
s ing agreements and 'ermlnal trackage rights
'1 as a means of providin
- itive opportunities: {
the rate complaint: as leve:
given the opportunity to: liberal com-
petitive access. This, cc¢ se, or trade-
off if you will, is at t t of the Stag-
gers BAct. Consequently;o x i
cies should not be used.
strict competitive access::

e, shippers were

3 1.C.C.2d at 186.

[———

industry. This claim is absurd."i‘: nd bottleneck relief -

ompetel
bankrupt the rail

will force reluctant rail monopd Competition<

driven coal cransportatién fateé

industry. Actual experlence de‘>

that competitively-s

coal transportatlon ra:es genera

involved carr 'rs. the Bottleneck:



(appended hereto as Attachment

WCTL again thanks‘thquoard and Senat§rs McCain and

Hutchison, for the opportunity tﬁVaddr ss importént ccmpetition

and access issues.

Respectfully submitted,

rite Mills
irector, Solid Fuels

and South West .
ces, Inc.

allas; TX 75266-0164

Mark: W _Schw1rtz'

of Counéél

Slover & LoEtus
1224 Sevente‘ thlStreet N.W:

Dated:






Attachment C

BEFORE THE
HOUSE COMMITTEE ON TRANSPORTATION & INFRASTRUCTURE
SUXCOMMITTEE ON RAILROADS

HON. BOB FRANKS, CHAIRMAN

STATEMENT OF
THOMAS D. CROWLEY
ON BEHALF OF

TEE WESTERN COAL TRAFFIC LEAGUE

HEARING ON THE CONDITION OF THE RAILRCAD INDUSTRY

APRIL 22, 19%8

Mr. Chairman, Members of the Subcommittee:

My name is Thomas D. Crowley. I am an economist and
President of the economic consulting firm of L.E. Peabody &
Associates, Inc. I have devoted a substantial portion of my
professional career to railroad transportation matters. I append
in Appendix A my Statement of Qualifications. That statemert
describes in detail my experience and expertise in the areas of
rail transportation in general, and coal transportation in
particular.

One of our firm's clients is the Western Coal Traffic

League ("WCTL" or “"League"). WCTL is an association comprised of
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