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OPENING COMMENTS OF
NATIONAL SMALL SHIPMENTS TRAFFIC CONFERENCE, INC.
AND THE HEALTH AND PERSONAL CARE DISTRIBUTION
CONFERENCE, INC.

The National Small Shipments Traffic Conference, Inc.
("NASSTRAC") and The Health and Personal Care Distribution
Conference, Inc. ("H&PCDC") (collectively, the "Shipper
Conferences") hereby submit their opening comments in this phase of

this proceeding.
I. INTEREST OF THE SHIPPER CONFERENCES

NASSTRAC is an association whose primary focus is the
transportation of many different types of commodities in less-than-
truckload and package volumes. Its regular membership consists of
several hundred shippers of freight. H&PCDC is similar to NASSTRAC
in its primary focus, but smaller, because its members are all
shippers of pharmaceuticals, cosmetics and related commodities.

Both of the Shipper Conferences have participated frequently
in proceedings before the National Classification Committee ("NCC")
of the National Motor Freight Traffic Association, Inc. ("NMFTA").
In addition, both Conferences have been active participants in past
phases of this proceeding, as well as in prior proceedings
involving ICC and STB oversight of the NCC and classification
issues, and of the rate bureaus, class rates, and general rate

increases.
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II. FREIGH LASS CATION E
ANTITRUST IMMUNITY

The shipper members of the Conferences are vitally ihterested
in this proceeding because of the integral relationshié between
freight classification as performed by the NCC and rate setting by
motor carriers, especially by the large LTL trucking companies that
transport most Conference members’ freight. Freight rates
determined by market forces are important not just to these and
other shippers, but to the economy as a whole, and any distortion
or avoidance of those market forces must be minimized.

The carrier practices under consideration in this proceeding
and in the STB’s companion proceeding on rate bureau reform,! in
which the Shipper Conferences are also active participants, are so
antithetical to market-based ratemaking as to be conducted behind
the shield of antitrust immunity. These practices are the last
remnants of the late and unlamented era of pervasive regulation.

ICC regulation of the motor carrier industry was the product
of the Motor Carrier Act of 1935. Unlike the railroad industry,
which was regulated in the original Interstate Commerce Act
primarily to rein in abuses of rail monopoly power, trucking
companies have never been classic monopolies. On the contrary,
motor carriers were regulated during the depths of the Great

Depression in order to protect the carriers from excessive

v Section 5a Application No. 118 (Amendment No. 1), et al.,
EC-MAC Motor Carriers Service Organization, Inc., et al.
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competition, and to reduce the resulting corner cutting, fly-by-
night operations, and carrier failures.

Between 1935 and 1980, licensed motor carriers operated with
the characteristics of regional cartels. Attempts by new companies
to commence trucking operations, or by existing companies to extend
operations, were vigorously résisted. Rates were largely agreed
upon among competitors and raised through collective action by the
carrier members of regional rate bureaus.

Many of these practices were clearly anticompetitive, and
would have been violations of the antitrust laws if they had not
taken place under agreements entered and approved by the ICC
pursuant to Section 5a of the Act, a predecessor of current 49
U.S.C. Section 13703. However, carrier actions that are strictly
in accordance with such agreements, as approved and conditioned by
the ICC or the STB, receive immunity from the antitrust laws.

The purpose of classification is to assign commodities with
similar transportation characteristics to the same categories,
called Classes. The purpose of this exercise is to facilitate

carrier ratemaking. See, e.g., Overnight Transportation Co. v.
United States, 266 F. Supp. 88, 90 (E.D. Va. 1967).

The Classes are determined primarily by a commodity’s density,
though other transportation characteristics have also been
considered in particular instances. Various commodities with
densities below 1 pound per cubic foot would all probably be

assigned Class 500. Various commodities with densities of from 9
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pounds per cubic foot to 10.5 pounds per cubic foot are assigned
Class 100.

Thousands of commodities and their classifications are
collected in the National Motor Freight Classification (the "NMFC"
or the "Classification"), and assigned among the NMFC’s eighteen
Classes (from Class 50 for the densest commodities to Class 500 for
the least dense). To minimize gaps, the NMFC also includes generic
classifications. For example, in addition to many specifically
named chemicals and their classes in the Chemicals Group, the NMFC
also contains an item for Chemicals NOI ("not otherwise identified"
or "not otherwise indexed"), which are assigned Class 100.

Attached hereto as Appendix A is a page from the most recent
NMFC showing various items and classes, including Chemicals NOI.
Attached as Appendix B is a page from the Index of Articles. To
determine the Class of, say, chewing gum, the reader would turn to
Item 39980 in the NMFC, and learn that chewing gum in various types
of packaging is assigned Class 65. Also assigned to Class 65 are
commodities as different as loose bedstead rails, vegetable tallow
in bales, books NOI, aluminum baseball bats, instant coffee, and
many others.

The benefit of this system is that carriers do not need to
make separate decisions about how much they want to charge to
transport gum, bedstead rails, tallow, books, baseball bats and
coffee between any two points. They simply need to decide how much
they want to charge to transport commodities in Class 65 between

those two points. The same is true for the thousands of other
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commodities in Class 65 and in the other 17 Classes. Motor carrier
ratemaking is simplified.

However, in the era of pervasive regulation preceding 1980,
this system also facilitated lock-step pricing by carriers, who
often charged identical rates and took identical general rate
increases -- across the board increases in their entire rate
structures. To some extent, this problem persists.

Motor carrier rate bureaus would publish class rates,
reflective of the relationship among the commodity Classes in the
NMFC, and they continue to perform this function today. In the
examples cited above, if the class rate between two points for
commodities in Class 100 was $100, the class rate between the same
two points for commodities in Class 500 would be $500, and the
class rate for Class 65 items would be $65.

Classification determinations are made by members of the NCC,
all of whom are representatives of trucking companies. Class rates
are set by the rate bureaus, whose members are also trucking
companies. While the NCC has often asserted that its
determinations are objective and unaffected by préfit con-
siderations, there is a direct 1link between Classes and class
rates. As illustrated in the example above, the class rate for a
commodity in Class 500 is five times the class rate for a commodity
in Class 100, and the class rate for a commodity in Class 65 is 65%
of the class rate for a commodity in Class 100. Reclassifying a
commodity from Class 100 to Class 500 leads to a quintupling of the

applicable class rate.
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Because of their antitrust immunity, the motor carrier members
of the NCC and the rate bureaus have been allowed to agree on
commodity classifications and agree on rates for the classes
without fear of prosecution for price fixing. Rather, their
activities were made subject to regulation by the ICC, and now the
STB, before which shippers and shipper representatives 1like the
Conferences could and did file complaints and protests.

In 1980, Congress enacted the deregulatory Motor Carrier Act
of 1980. Among other changes, this Act reduced or eliminated
barriers to entry into the trucking industry. As a result,
existing carriers obtained nationwide operating authority, and
thousands of new trucking companies entered the industry, competing
for shippers’ freight with lower rates and better service.
Competition largely replaced regulation as the driving force in
motor carrier ratemaking. Congress adopted "an approach
emphasizing market discipline, in contrast to public utility-style

ratemaking, as the principal regulator of motor carriers." Central

& Southern Motor Freight Tariff Assn. v. United States, 757 F.2d
301, 311 (D.C. Cir.), cert. denied, 474 U.S. 1019 (1985). The

result revolutionized the trucking industry.

The trucking industry prior to 1980 was dominated by cartels
that resisted competition and the service improvements that
competition brings. Today’s trucking industry is characterized by
intense competition, generally reasonable rates, generally
excellent service, and a level of responsiveness to customers that

is far in excess of what railroads and water carriers manage to



_7_
provide. In the 20 years since 1980, more efficient carriers and
more efficient shippers, working together, have produced a more
efficient distribution system benefiting the entire American
econony.

There is an obvious inconsistency between the new policy of
deregulation and competition in the trucking industry resulting
from the Motor Carrier Act of 1980, and collective freight
classification and rate setting with antitrust immunity by the NCC
and the rate bureaus. As stated in the legislative history of the
Act:

No issue has received more attention during
the debate before the Committee than whether
this immunity should be allowed to continue.
The debate centered on whether there continues
to be a reasonable public quo in return for
the collective ratemaking gquid of the Reed-
Bulwinkle Act.?

Though Congress decided to preserve antitrust immunity for the
NCC and rate bureaus, it also required changes. Rate bureaus would
no longer be allowed to consider or discuss individual carriers’
single line rates, and the right of independent action of member
carriers was enhanced, in order to get away from uniform,
noncompetitive ratemaking. Notably, Congress recognized shippers’

fears that freight classification would be misused as a device for

indirect rate increases, and stated:

y House Report No. 96-1069, reprinted in 1980 U.S. Code Cong.
& Ad. News 2283, 23009.
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Concern has been expressed that
permitting rate bureaus to continue their
function with respect to proposing changes in
commodity classifications would allow carriers
in some way to indirectly do what they will
not be able to do directly after January 1 or
July 1, 1984; namely, set single-line rates
collectively. That is not the Committee’s
intent.?

Compliance with the new strictures against collective action

influencing individual carriers’ single-line rates was not
immediate or ungrudging. See, e.g., Clark & Reid Company Vv. United
States, 851 F.2d 1468 (D.C. Cir. 1988), and Niagara Frontier Tariff
Bureau, Inc. v. United States, 780 F.2d 109 (D.C. Cir. 1986) .
Nevertheless, many trucking companies gradually learned to set
their own rates inh the new competitive marketplace.

However, this generally did not involve abandoning the old
system of class rates tied to commodity classifications. The
trucking industry preserved the NMFC and NCC classification
determinations as well as rate bureau class rates (although some
carriers adopted their own, individually determined class rates).
Competitive pricing took the form of a system of discounting off

the class rates. For an extended discussion and analysis of this

development, see Investigation of Motor Carrier Collective

Ratemaking and Related Practices and Procedures, 7 I.C.C. 2d 388
(1991).
The system of class rates and discount rates had its

defenders, who argued that these arrangements simplified

¥ Id. at 2310.
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ratemaking, and permitted shippers to compare rate quotations
easily. If Carrier A and Carrier B offer discounts of 50% and 45%
off the same baseline set of class rates, it can be assumed that
Carrier A’s services will be less expensive than Carrier B’s, other
things (such as service and ancillary charges) being equal.

However, this system also demonstrated drawbacks. Chief among
them was that the system of class rate tariffs and separate
discount rate tariffs, coupled with the filed rate doctrine, led to
the undercharge epidemic. BanKkrupt carriers (or carriers that had
gone out of business and no longer valued the goodwill of'their
shipper customers) frequently sought to deny, challenge or
repudiate the discount rates they were forced to charge to attract
shippers’ business in the competitive marketplace, in hopes of
retroactively substituting the much higher class rates.

Another drawback of this system is that it has preserved the
incentive of the NCC and the rate bureaus to take advantage of
their antitrust immunity to increase carrier revenues by increasing
Class ratings in the NMFC, and class rates in the rate bureaus’
tariffs.

When Carrier A, in the example above, obtains a shipper’s
business based on a quoted 50% discount, it may be difficult for
the carrier to persuade the shipper to accept a 45% discount when
Carrier A wants to raise its rates. A direct rate increase is
unnecessary, however, if the class rates underlying the 50%
discount rates are increased by the rate bureau that publishes

those class rates. The shipper’s rates may go up indirectly and
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without actual notice. And if the shipper does notice the
increase, Carrier A can claim that the increase resulted from rate
bureau action for which it is not responsible.

Similarly, if a shipper’s principal cargo is reclassified from
Class 100 to Class 125 by the NCC, the class rates for those
shipments will go up by 25%. Discounts may temper the increase
reflected on individual carrier freight bills, but the result
remains a rate increase. And any inquiries by a shipper who
notices the change may be met with the explanation that the
increase was not Carrier A’s idea; it resulted from modification of
the NMFC by ‘"objective" trucking industry classification
specialists.

Knowledgeable shippers often try to protect themselves against
these "stealth" rate increases with contracts that lock in agreed
rates, and they try to avoid increases based on commodity
reclassifications through the use of freight-all-kinds or "FAK"
classifications. For example, the contract may provide that all
freight will be rated as if it were Class 65, regardless of
variations among individual commodities or changed Class ratings
adopted by the NCC. However, the effectiveness of such protections
is generally temporary. Sooner or later (normally, at least
annually), contracts or contract rates are renegotiated. When they
are, increases in class rates and reclassifications of commodities
to higher class ratings will almost invariably be cited as grounds
for a rate increase, if the increase has not been implemented

already through the discounted class rate pricing system.
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Periodically, of course, the prices of service providers, like
the prices of wholesalers or retailers of goods, need to be raised,
to cover cost increases or to enhance profits. The trucking
industry is certainly not unique in wanting to make more money.
Nor is it necessariiy unique in sometimes raising rates indirectly,
or claiming the rate increase results from decisions made by
others, or circumstances beyond the carriers’ control.

What is unique about the trucking industry is its ability to
raise rates through commodity reclassifications and/or class rate
increases with antitrust immunity. The purpose of these pro-
ceedings, which the Shipper Conferences support, is to determine
whether the public interest requires the imposition of additional
conditions on the NCC and rate bureaus, in order to eliminate or
minimize any exercise of the trucking industry’s extraordinary
collective rate-making authority that is not justified in today’s
deregulated marketplace.

III. IN CONSIDERING THE ISSUES PRESENTED, THE BOARD SHOULD
EMPHASIZE THE NEE ! T BUS ARRIER
ANTITRUST IMMUNITY

Antitrust immunity with respect to pricing is rare in American
law, and is narrowly construed when it exists. See, e.g., Federal
Maritime Commission v. Seatrain Lines, Inc., 411 U.S. 726, 733
(1973). Traditionally, antitrust immunity has existed only where,
and to the extent, that the need for implementation of éntitrust
policies has been displaced by effective regulation. E.g., Keogh

V. Chicago & N.W. Ry. Co., 260 U.S. 156 (1922).
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Since enactment of the Motor Carrier Act of 1980, there has
been relatively little regulation of motor carrier rates and terms
of service, including freight classification matters, by the ICC
and STB. The presumption has been that free market remedies --
i.e., shippers’ ability to use different carriers -- would be
adequate to resolve most problems.

Prior to 1994, when the Trucking Industry Regulatory Reform
Act,? and 1996, when the ICC Termination Act of 1995¥ took effect,
recourse to the ICC and the Board to challenge the reasdnableness
of carriers’ filed rates, including individual carriers’ rates, was
available. Today, however, with the general demise of filed rates,
STB jurisdiction over the reasonableness of carrier rates is more
restricted. In fact, there is no recourse to the Board as to many
motor carrier rates, according to the holding in a recent
undercharge case, Miller v. WD=-40 Co., 29 F. Supp. 2d 1040 (D.
Minn. 1998).

The logic underlying exemptions from the antitrust laws --
that they are warranted to the extent that they are supplanted by
regulatory remedies -- is highly relevant to this proceeding. The
end result of many actions by NCC and the rate bureaus is
individual carrier rate increases based on class rate increases
published by rate bureaus acting alone, or class rate increases by
rate bureaus based on NCC commodity classification increases. And

if regulatory recourse as to such rate increases is limited or

4 Pub. L. No. 103-311, § 201 et seq., 108 Stat. 1683 (1994).
¥ Pub. L. No. 104-88 (1995), 49 U.S.C. § 10101, et. seq.
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nonexistent, the antitrust immunity under which these actions are
taken requires reexamination.

In the past, the Shipper Conferences have called for
termination of antitrust immunity for NCC and the rate bureaus. We
continue to believe that immunity is no longer needed for any
legitimate and beneficial operations of NCC and the rate bureaus.
At a minimum, however, it is imperative that antitrust immunity be
withdrawn or curtailed to the extent that NCC and rate bureau
actions affect the rate structure of the motor carrier industry in
ways that are anticompetitive.

There are, of course, disputes between shipper and carrier
interests about where to draw the line between beneficial and
anticompetitive activities by NCC and the rate bureaus. An
alternative to engaging in such line-drawing would be to terminate
immunity, and let the boundaries of lawful collective action be
defined through 1litigation. However, the Shipper Conferences
recognize that the Board has expressed a preference for con-
ditioning rather than eliminating the antitrust immunity of NCC and
the rate bureaus. However, if antitrust immunity is to be
preserved, it must be conditioned in such a way as to insure that
the carrier members of NCC and the rate bureaus cannot "game" the
system.,

There is nothing unfair about real reform of NCC and the rate
bureaus. On the contrary, in this era of less shipper recourse to
regulatory remedies, the absence of real reform can put shippers in

an untenable position. Collective carrier decisions to raise rates
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or reduce service quality (or both) made with antitrust immunity,
can become motor carrier "norms" that find their way into tariffs
and contracts throughout the industry.

The downside of real reform for carriers, in contrast, is
almost nonexistent. If motor carriers are unwilling to accept the
conditions the Board adopts in these proceedings, they have two
alternatives. First, they can act collectively without antitrust
immunity. Second, they can act individually, since individual
decisions about prices and terms of service in a competitive
marketplace rarely run afoul of the antitrust laws.

IV. PROBLEMS WITH NCC ACTIONS UNDER CURRENT PROCEDURES
AND RECOMMENDED CHANGES

In earlier phases of this proceeding, the NCC has argued that
there is nothing wrong with the status quo, and that no reforms are
needed. The Shipper Conferences expect to hear more of the same.
Even if NCC’s conduct had been impeccable, the potential for abuse
of the NCC’s antitrust immunity would warrant reform, given the
importance of marketplace solutions to trucking issues, the
inherent conflict of interest of motor carriers collectively
classifying freight in a rate structure based on class rates, and
the limited role of regulation. But NCC’s conduct has not always
been impeccable. NCC commodity classification decisions have too
often been made without effective shipper participation, and have
too often served as a vehicle for carrier rate increases.

Freight classification does not have to work this way.

Ideally, the categorization of freight would in fact be objective
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and fair, and the results would generally be accepted as legitimate
by carriers and shippers alike. However, this is not an accurate
description of the system today, and no single "fix" will close the
gap between the actual and the ideal. Reform is needed in a number
of areas.

A. Notice and Access to Data

The first problem shippers face in dealing with the NCC
concerns access to the data and reasoning underlying classification
proposals. Shippers are at an obvious disadvantage when they do
not know the basis for NCC proposals.

There are several aspects of this issue. The first aspect
concerns access by shippers to documentation in NCC files, and
access to the NCC Staff analyses underlying proposals. Until
recently, shippers were essentially kept in the dark as to all but
the most summary and conclusory details of NCC’s rationale for
classification decisions.

The second aspect of this issue concerns the way
reclassification proposals are initiated. The overwhelming
majority are initiated at the request of motor carriers. The third
aspect, which influences many features of the NCC classification
process, is the fact that NCC members have an incentive to approve
increased classifications. NcC Staffers work for the trucking
industry, the information they collect comes primarily from the
trucking industry, and the NCC members who decide classification

issues are trucking company representatives, who benefit from



- 16 -
increases in Class ratings through the trucking industry’s rate
structure.

Some examples of the system in action may clarify these
issues. In 1999, the NCC proposed to increase the Class rating of
rubber hose. This was the third time such an increase had been
attempted in 10 years. On the first attempt, in 1990, the NCC
sought to collect data on the density of rubber hose from shippers,
and received some shipper responses to its inquiries. ‘Shippers
also participated in the 1990 NCC proceeding and were able to get
the reclassification proposal disapproved.

Under the NMFC provision in question, Item 100120, rubber hose
with a density of 6 pounds per cubic foot or more carries a Class
70 rating. This is a "catch-all" item in the Classification, in
that rubber hose shippers are able to ship industrial hoses of a
variety of densities under a single Class rating. Under the NCC
Density Guidelines, rubber hose with a density of 6 pounds per
cubic foot ("pcf") would normally move under Class 150, hose at 15
pcf would be assigned Class 70, and hose at 38 pcf would be
assigned Class 50. The catch-all provision simplifies shipments of
the mixed hose orders many customers desire.

In 1996, the NCC again proposed a higher class rating on
rubber hose. This time, no effort was made by NCC to obtain the

facts about rubber hose shipments from shippers, even though the

shippers that had opposed the reclassification 5 years earlier were
"parties of record" whose names were on file with NCC.

Fortunately, key shippers again learned of the proposal, appeared
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before the NCC (at considerable inconvenience and expense) and
again headed it off.

In 1999, the NCC tried again. Once more, the NCC Staff made
no effort to contact shippers regarding the central issue of
density. Why did they revive this proposal? Although NCC staffers
met with counsel for the rubber hose manufacturers (and the Rubber
Manufacturers Association), the only documentation for the proposal
that the NCC was willing to turn over to shippers was a l-page
sheet purportedly summarizing the transportation characteristics of
hose. Whatever documentation NCC had that underlay the summary
sheet was withheld from shippérs, who therefore could not satisfy
themselves that the data were accurate, or representative, or had
been properly analyzed.

According to the NCC’s summary, the density range for hose
shipments was 5.8 pcf to 13.2 pcf. But a few telephone calls t6
manufacturers established that shipments of hose ranging up to 50
pcf are not unusual. Further questioning revealed what had
happened. It turned out that individual truckers had submitted
forms complaining about hose shipments at Class 70 that were below
the 15 pcf density that corresponds to Class 70 in the Deﬁsity
Guidelines. These truckers evidently felt that the Class ratings
on these shipments should be increased, producing higher class
rates and higher discount rates.

There is an obvious problem of bias in this system. The less
dense shipments were seen as grounds for a complaint to NCC

headquarters. Needless to say, truckers did not complain when they
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hauled 38 pcf hose (normally a Class 50 item) at Class 70, nor did
they argue for a lower Class rating, and lower class and discount
rates. For the trucking industry, there is an inherent incentive
to identify and seek increased commodity Class ratings, and an
inherent disincentive to seek decreased Class ratings, resulting
from the 1link between Class ratings, class rates, and actual
discount rates in the marketplace.

To prevent problems like this in the future, the NCC should be
ordered to require that carrier proponents of reclassifications
must appear at the meeting at which the proposal is to be
considered, at least when there is shipper opposition. This will
permit shippers to address carrier concerns directly, without the
filter of Staff action.

In this instance, and in many other instances, this upward
bias in the NMFC was exacerbated by the failure of NCC to contact
shippers and by its unwillingness to disclose file data to
shippers. Indeed, it would appear that the NCC could simply have
responded to the truckers submitting "low density" forms that their
calls for reclassification were unfounded. However, shippers were
told that this is not the way the system works. But if the Staff
cannot turn down carrier proposals, that is all the more reason to
require the presence at NCC meetings of the carriers that seek
changes.

Because millions of dollars were at stake, representatives of
rubber manufacturers again made the trip to Alexandria, bringing

their studies and catalogs, and argued against the same
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reclassification proposal for the third time in a decade. To its
credit, the NCC Panel again disapproved the proposal (though the

STB’s announced intention to require NCC reform, which was brought

to the Panel members’ attention by shipper counsel, may have helped

produce this vote).

The point is not, however, that shippers "won" on this
occasion. The point is that an unjustified classification change
was proposed not once, but repeatedly, based on biased data
collected only from the trucking industry by NCC Staffers who work
for the trucking industry, and who refused to provide shippers with
any explanation for the proposal beyond a l-page summary sheet.

If rubber manufacturers had not been vigilant, or had not been
able to drop their day-to-day responsibilities and gather density
data from actual shipment records on extremely short notice, this
proposal would have been approved. There can be little doubt that
many equally meritless classification increase proposals are
approved, resulting in higher class rates and higher actual rates.
Gathering information in this way, and concealing it in this way,
and excluding shippers from the analytical process, simply do not
produce fair results.

More recently, informal discussions took place between NCC and
shipper representatives concerning the need for additional shipper

access to data about NCC proposals.? Although some progress was

g It is the expectation of the Shipper Conferences that
further discussions between shipper and carrier representatives
will take place as these NCC and rate bureau reform proceedings
go forward.
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made, more is needed, as demonstrated by the NCC’s recent proposal
to increase Class ratings on several hundred poisonous materials.
Most of these commodities currently range from Class 55 to Class
100, but the NCC wants to rerate them up to Class 200, Class 250 or
Class 300.

In accordance with the relationship between Classes and class
rates discussed above, these reclassifications would 1lead to
increases of 200%, 250% and 300% in the class rates on these
commodities even if all poisons were rated at Class 100 today. The
increases are even greater for lower-rated poisons. Needless to
say, there was vigorous shipper opposition to this proposal, and
shippers sought data as to the basis for such an extraordinary
reclassification. When the matter came to a vote, shippers’
arguments were brushed aside and the proposal was approved with a
minor amendment. (Numerous appeals have been filed.)

There was, however, a modest improvement in shipper access to
data. Instead of giving shippers a 1l-page summary of the
transportation characteristics of poisons, the NCC produced an 80-
page Analysis of Proposal (actually, 11 pages of analysis and 70
pages of attachments), which was said to be the same Analysis that
was given to the NCC Panel members who were to vote on the
proposal. . Although this was a step in the right direction, the
Analysis was not provided to shippers until a few business days

before the NCC Panel meeting on February 7, 2000. And, as with the
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rubber hose summary, shipper access to underlying data was
denied.”

Shippers must have earlier and more complete access to the

data and analysis underlying NCC reclassification proposals. There
is no excuse for keeping shippers in the dark until the last minute
about the basis for reclassification actions, particularly when the
adverse impact on freight rates is so significant, or when shipper
opposition is already a matter of record.

Moreover, shippers need access to the raw data, not just the
NCC Sfaff's distillation, so that the extent, the credibility and
the consistency of the data, and the conclusions drawn therefrom,
can be assessed by shippers. Self-serving conclusions drawn from
an indeterminate number of submissions by only one side (the
trucking industry) as to these issues is flatly inconsistent with
continued antitrust immunity.

Fair notice and access to data for shippers need not be unduly
burdensome. Many proposals are uncontested, and this may continug
in the future (particularly if other reforms‘suggested below are
also adopted). However, when shippers or shipper representatives
request full access to all relevant data as to a proposal (or a
research project or analysis or any other Staff work that might
lead to a reclassification proposal), full access must be provided
and must be provided early enough to permit analysis and data

collection by shippers. If this necessitates deferring

z The poisonous materials issues is discussed further below
under "Standards for Classification."
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consideration of a proposal to a later meeting, the matter should
be deferred.

Claims by NCC of the need to protect confidential sources
provide no basis for concealment of data in NCC files. NCC must
not be allowed to decide classification issues on its own with
antitrust immunity and conceal the factual basis for its decisions
from shippers. Antitrust immunity is disfavored in American law,
and procedural safeguards are a critical requirement. See, e.g.,
Silver v. New York Stock Exchange, 373 U.S. 341 (1963).

In any event, procedures could be adopted such as protective
agreements like those used in rail rate cases, shipper access to
file documents could be provided only after the names of the
document providers have been concealed, or data could be restricted
to attorneys and consultants. In these ways, shippers could obtain
a better understanding of the rationale for NCC positions without
undue disclosure of confidential information, as the Board
recoghized in its February 11, 2000 Decision in this proceeding (at
page 4, n. 7).

The problem of inadequate notice to shippers could be
addressed in a number of ways. The NCC could provide earlier
notice of its projects on its website. It could also create a
mailing list on which shippers and shipper répresentatives who are
interested in particular commodities could arrange to be listed.
Then, the NCC could provide notice to known interested parties
whenever +the Staff takes any action that might 1lead to a

classification change for that commodity. This notice should not
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be limited to actual proposals, but should also include other
research projects or informal studies or analyses. These less
formal actions often lead to proposals, but shipper notice and
input at the proposal stage may be too late to affect the outcome.

B. Standards for Classification

Fair notice and full access to data are necessary reforms, but
will not, by themselves, produce a National Motor Freight
Classification that is fair. Without fair standards for
classification and fair decisionmaking, additional shipper notice
and data access alone cannot lead to real reform.

Oover the years, the transportation characteristics on which
classification decisions are based have been simplified and
narrowed. In the ICC’s decision in Investigation into Motor
Carrier Classification, 364 I.C.C. 906 (1981), the Commission pared
an older list of fifteen transportation characteristics down to
four: density, stowability, handling and liability. 364 I.C.C. at
911-913. See also Investigation into Motor Carrier Classification,
367 I.C.C. 243 (1983), a subsequent decision in the same docket,
aff’d sub nom. National Classification Committee v. United States,
765 F.2d 1146 (D.C. Cir. 1985). The following description of the
four remaining factors is based on the ICC’s 1981 and 1983
decisions.

Of these four factors, density is acknowledged to be the most
important. In fact, the ICC noted the existence of a
classification called the Coordinated Classification which (unlike

the NMFC) based commodity classification solely on density. It has
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sometimes been suggested in the years since 1981 that such a basis
for freight classification is preferable to the multi-factor
approach of the NMFC. As pointed out earlier in these comments,
transportation characteristics that are not covered in NCC
classification determinations can be covered by individual carriers
in their ratemaking decisions.

Stowability, the second of the four characteristics underlying
NCC determinations, refers to unusual package shapes and weights.
An irregqularly-shaped package might take up additional space in a
trailer. Unusually heavy or light packages might need to go under
or over other packages, respectively.

Handling refers to the use of special equipment or special
care and attention in loading, unloading, or handling shipments
across platforms.

Liability, generally regarded as the least important
characteristic, refers to the risk that a shipment may contaminate
other shipments, or may explode or experience spontaneous
combustion. Also included uhder "liability" are susceptibility to
theft and perishability.

Plainly, fair classification must be based on fair standards;
Moreover, the standards must be intelligible to affected shippers}
However, the NCC’s current application of the stowability, handling
and 1liability considerations 1is subjective, and the density

guidelines are antiquated and skewed in carriers’ favor.
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Stowability, Handling and Liability

The main problem with the stowability, handling and liability
standards is that they are a "black box." The NCC can cite these
alleged characteristics in support of upward reclassification of
freight and "justify" whatever result it desires.

This problem is illustrated by the recent poisonous materials
proceeding, in which, as explained above, the NCC identified
hundreds of poisonous materials, most of which were rated Class 55
to Class 100, and rerated them up to Class 200, 250 or 300.

According to the NCC Staff Analysis pfovided (belatedly) to
shippers, this proposal was based almost entirely on the
considerations of stowability, handling and liability. (The NCC’s
own Analysis found that the poisons in gquestion have an average
density of 27.3 pcf, which would warrant a Class 65 rating, far
below the proposed Class 200, 250 or 360 reclassifications.)

Presumably, the NCC concluded that poisonous materials have
stowability, handling and liability problems that increase the
costs of transporting such commodities. As the ICC pointed out in
Investigation into Motor Carrier Classjification, §gp;g,
"Classification should assist, not impede, cost-based pricing."
364 I.C.C. at 910. And the Commission went on (id. at 916) to
observe:

Objective standards must be established, and
articles must be classified according to these
standards. Ratemakers and shippers must be
able to ascertain why articles receive one
rating rather than another. Shippers complain

that the reasons for a particular
classification are so vague as to be virtually
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unappealable. The reasoning behind a given
classification must be clear, unambiguous and
available to shippers.

Shippers 1looked in vain for any (clarification or
quantification of the significance of the stowability, handling and
liability problems alleged to be presented by poisonous materials.
What we found instead did not appear to support the result. For
example, the Analysis cited the reclassification of hazardous
pétroleum.products, but that reclassification was merely from Class
65 to Class 85. A 30% increase in a commodity’s Class rating is
far from insignificant, but that reclassification is dwarfed by the
reclassification of a Class 70 poison such as barium nitrate to
Class 200.

There was no real effort by the NCC to substantiate,‘by
evidence or by principled analysis, the extraordinary increase in
class ratings, class rates, and discount rates threatened for
poisons by this proposal. What the Analysis contained instead was
anecdotal "evidence" and non sequiturs like two references to the
1984 Union Carbide plant accident in Bohpal, India (which did not
involve transportation). The most recent federal crash data (for
calendar 1998), which showed zero releases of poisons in fatal
accidents and releases in only 1.1% of non-fatal accidents, were
ignored. Also ignored was the fact that many carriers collect
modest hazmat surcharges, suggesting that NCC’s reclassification is
unnecessary and excessive.

In any event, shippers find it difficult to believe that there

is a significant difference in the costs of transporting similar
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(or identical) containers of water (Class 55 under NMFC Item
59380), liquor (Class 100 under NMFC Item 111450) and "motor fuel
anti-knock mixtures" (Class 100 under current NMFC Item 50260, but
recently reclassified by the NCC to Class 200). A 55 gallon drum
would appear to present similar handling requirements regardless of
its contents.¥

The Shipper Conferences recognize that the details of
shippers’ dispute with the NCC over poisonous materials may have to
be pursued 1in a protest at some future date. However, this
particular NCC proceeding illustrates the NCC’s ébility to use
vague references to stowability, handling and liability in order to
justify whatever result they want to achieve. With no access to
underlying data and analysis, no understanding of why poisons
classification ratings were raised by 100-345 points rather than 10
or 15, and no evidence of any cost increases resulting from
transportation of poisonous materials, shippers’ frustration should
be understandable. Massive rate increases on hundreds of
commodities are being effectuated by the NCC (through the mechanism

of discounted class rates tied to commodity classification) by

¥ Further evidence of the flimsiness of the NCC'’s rationale
comes from its disclosure that shippers can ship many of the
poisons in questions at Class 70 by releasing their value to
$2.15 per pound per package under NMFC Item 60000. If limiting
carrier cargo liability is enough to entirely offset the alleged
burdens of stowability, handling and liability, those burdens
cannot be very significant. 1Indeed, this feature of the proposal
raises the question whether NCC’s real goal is to promote limited
liability through collective action, in violation of 49 U.S.C. §
14706 (c) (1) (C) .
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members and employees of the trucking industry applying subjective
and unintelligible standards with antitrust immunity.

The less objective the standards, the more necessary it is for
shippers to have full access to notice and data, and to have an
effective voice in the decision-making process (as discussed in
more detail in a later section of these Comments). 1If, on the
other hand, other shipper reforms are not to be adopted, it may be
necessary to eliminate the considerations of stowability, handling
and liability from the classification process, and 1let these
factors be addressed by individual carriers and shippers through
the ratemaking process.?

Density

Freight classification based on density has the virtue of
being more objective than classification based on stowability,
handling and 1liability. However, shippers have a number of
concerns about the NCC’s application of | density-based
classification.

One concern, already noted above in connection with the rubber
hose proceeding, involves the fact that when a catch-all item is in
effect, carrier complaints about less dense shipments may trigger
réclassification proposals even if the average density of the

covered commodities fully justifies the overall class rating.

4 In this connection, it should be noted that in its 1981
decision in Investigation into Motor Carrier Classifi ion, the
ICC observed that it had received relatively few complaints about
the Coordinated Classification, which was based solely on freight
density.
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In the rubber hose proceeding, the NCC proposed an alternative
approach, under which rubber hose would move under a progressive
scale of 11 subcategories of densities and class ratings.? This
is similar to the approach adopted by the NCC in response to the
STB’s July 15, 1999 decision in Docket ISM 35007, granting
shippers’ protest as to such a density progression for shipments of
cloth, fabric and piece goods. The STB recently approved this
resolution on the ground that the shippers there had failed to
substantiate their claims of administrative burdens.

The Shipper Conferences certainly agree that an 11 step
density progression is more fair‘than a 9 step progression that
penalizes lower density shipments with no corresponding reward for
higher density shipments. However, there remain two problems with
this approach;

First, for many shippers (including shippers of industrial

rubber hose), the wuse of a density progression imposes

v Under this approach, a complex scale like that set forth
below would replace a catch-all provision like Class 70 for
rubber hose of 6 pcf or more:

In boxes, crates or drums, subject to Items
170 and 171 and having a density in pounds
per cubic foot of:

Sub 1 Less than 1 ..eeeeeeesccsnsensscsacsscsssnsss 400
Sub 2 1 but less than 2 ...t eecees ceesecsvses 300
Sub 3 2 but less than 4 ... cecrevsssassscsascsses 250
Sub 4 4 but 1less than 6 ...cceeeessssscscsssssssnss 150
Sub 5 6 but less than 8 .....sseveevecscsccsccsesss 125
Sub 6 8 but less than 10 ....cvceecvassscsescsessese 100
Sub 7 10 but less than 12 ...ceeercsssessccsssecssees 92.5
Sub 8 12 but less than 15 ...cvcctecccasssssessssss 85
Sub 9 15 but less than 22.5 ..cvcececscsssssoseassss 10
Sub 10 22.5 but less than 30 ...cictvececsccasseesss 65
Sub 11 30 or greater ....cecttiecttccccccconssesnesss 60
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administrative burdens that far outweigh any benefits of more
precise matching of class ratings and commodity densities.

The administrative burdens arise where customers request
shipments including a mixture of rubber hoses of many different
sizes and densities. Under the density'progression‘approach, the
shipper would be required either to separately package hoses of
different densities (which the manufacturers’ customers do nét
want), or else be penalized under the NMFC’s mixed shipment rules.
Under those rules, a package containing numerous commoditiés with
different class ratings (which customers do want) is assigned "the
rate or class provided for the highest classed article in ... the
package." NMFC Item 640, Section 3(a). A copy of Item 640 is
attached as Appendix C.

In other words, if a shipper sends a customer a package of
various types of rubber hose, which includes light hose and heavy
hose per the cqstomer order, that package will be rated on the
basis of the lightest hose it contains, not on the basis of its
actual average density. This rule is irrational and unfair, and
the STB should order it changed.

Another problem with density-based classification as practiced
by the NCC today concerns the non-linear nature of the Density
Guidelines. Because the Density Guidelines forms the basis for the

density progression set forth above in footnote 10, that

w There is an exception for shipments unitized on pallets, but
it has cumbersome requirements and will not always apply.
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progression suffers from the same non-linearity. The current NCC

Density Guidelines are set forth below:

NATIONAL CLASSIFICATION COMMITTEE
DENSITY GUIDELINES

Minimum Average Density Class
(in pounds per cubic foot)

50 ) 50
35 55
30 60
22.5 65
15 70

13.5 : 77.5
12 85

10.5 92.5
9 : 100
8 110
7 125
6 150
5 175
4 200
3 250
2 300
1 . 400
Less than 1 500

In a nutshell; while the ratings are lower for denser freight
than for less dense freight, rewards for increasing density at the
denser end of the scale are small and the penalties for decreasing
density at the less dense end of the scale are high.

As explained earlier, Class 100 is the base rating. A
shipment carrying Class 200 will generally bear a class rate double
the Class 100 level, and a shipment at Class 50 will bear a cléss
rate one-half the Class 100 level. Note, however, that a shipper
shipping at Class 200, and therefore paying dduble the Class 100

class rate, experiences this density penalty for shipping
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commodities with a density of 4-5 pcf, or one half the 9-10 pcf
density corresponding to Class 100.

Under a linear density scale, one would expect that a
comparable density benefit would accrue to a shipper shipping
commodities with a density double the 9-10 pcf density of Class
100. That is, a linear scale would assign Class 50 (and class
rates of 50% of the Class 100 level) to commodities with a density
of 18-20 pcf. However, shipping at double the Class 100 density
level only produces a Class rating of Class 70, and a 30% reduction
below Class 100 class rate levels. In order to enjoy a density
benefit comparable to the density penalty of Class 200, the shipper
must tender freight with a density of 50 pcf or more, which is more
than 10 times the density of Class 100 freight.

The current Density Guidelines currently operate in a way that
penalizes shippers on both sides of the Class 100 baseline. Class
ratings (and class rates) rise gquickly for 1less dense (and
presumptively less desirable freight), but class ratings (and class
rates) decline far more slowly for more dense (and more desirable)
freight. This amounts to heads, the carrier wins (when the shipper
tenders less dense freight), and tails, the shipper loses (when it
tenders more dense freight).

The Shipper Conferences cannot blame the NCC for coming up
with Density Guidelines whose non-linearities operate to the
carriers’ advantage. The current NCC Density Guidelines are an
only slightly changed version of the railroad density guidelines

that were adopted for motor carriers more than 50 years ago. See
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Investigation into Motor Carrier Classification, 346 I.C.C. at 906,
906;907:
The ratings adopted were the same as those
published in . the rail classification,
principally because the motor carriers thought
that rail competition would not permit a
different rating system. The classification
is known as the National Motor Freight

Classification (NMFC). New England Moto
Carrier Rates, 8 M.C.C. 287, 292-93 (1938).

A review of the ICC’s decision in Incandescent Electric Lamps

or Bulls, 44 M.C.C. 501 (1945), shows that the class ratings and
corresponding densities for commodifies of less than 10 pcf have
hardly changed since 1945. ‘See the density table at 44 M.C.C. 513,
where a 9 pcf commodity corresponds to "first class" (comparable to
today’s Class 100), while a 4.5 pcf commodity is rated "200 percent
of first class" (comparable to the Class 200 that applies today to
a 4.5 pcf commodity).

Oof course, the fact that the current Density Guidelines have
a long history dating back to the rail classification is hardly a
reason to preserve the Guidelines under today’s conditions. And
shippers regard the NCC Density Guidelines as overdue for
adjustment. The non-linearity of the Density Guidelines has
already been discussed. It is also worth asking whether changes in
the trucking industry warrant reconsideration of the Density
Guidelines.

The 1945 version of the Gu;delines from Incandescent Electric
Lamps was adopted based on standard trailer capacities at the time.

This was approximately 1100 cubic feet for a 22-foot trailer, or
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1500 cubic feet for a 30-foot trailer. See 44 M.C.C. at 513 and
507. Notably, however, the ICC observed (44 M.C.C. at 513) that in
an earlier decision (Bell Potato Chip Co. v. Aberdeen Truck Line,
43 M.C.C. 337 (1944)), a ratiﬁg of 1 and 1/2 times the first class
rate (Class 150 in today’s parlance) had been adopted for potato
chips having an average density of 4.4 pcf, even though the
standard classification for 4.4 pcf in the approved density table
would call for a rating of 200 percent of Class 1 (Class 200
today). 44 M.C.C. at 513.

What explanation was given for this inconsistency? The potato

chip shipments in question moved in larger trailers with a capacity
of 1700 cubic feet. The ICC thus regarded lower than standard
class ratings as appropriate for commodities moving in larger than

standard trailers.

By this same reasoning, the cufrent Density Guidelines are
excessively high. Today’s 48 fdot and 53 foot trailers have
capacities of 3700 cubic feet and 4000 cubic feet respectively, as
compared with 1100-1500 cubic feet for standard trailers in 1945.
As trailer capacity increases, the cost per pound or hundredweight
or cubic foot of providing tfansportation services decreases, aé
the ICC recognized in 1945,

There is another basis for regarding the current Density
Guidelines as due for adjustment. The NCC itself has admitted that
the average density of all commodities‘has declined.. In the Reply
comments filed February 26, 1998 by the NCC in an earlier round of

this same proceeding, NCC Witness Foley stated (V.S. at 7):
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[I]nformation assembled by the NCC shows that
the average densities of freight moved by our
member carriers declined from 12.68 pounds per
cubic foot (p.c.f.) in 1976; to 11.50 p.c.f.
in 1982; to 10.06 p.c.f. in 1987 to 8.62
p.c.f. in 1996.

This across the board reduction in density has presumably
resulted from substitution of lighter materials (e.g., plastic for
metal or glass) in numerous commodities, as well as from size
reductions. The NCC appears to have conducted a series of four
density studies in 1976, 1982, 1987 and 1996. The Shipper
Conferences have requested copies of these studies but these
requests have been refused.

When an individual commodity declines in density in relation
to similarly classified freight, it may well be appropriate to
rerate that commodity up to a higher rating. Assume, for example,
that typewriters formerly had the same Class rating as computer
monitors, Kkitchen chairs and framed mirrors, because all had
similar densities. Assume further that typewriters became 25% less
dense because of the use of plastic casings. If only typewriters
became less dense, it might make sense to reclassify them into a
higher Class rating along with, say, frying pans, serving trays and
duffel bags.

But suppose that all of the foregoing commodities have become
25% less dense, and that typewriters therefore still warrant a
lower class rating than frying pans, serving trays, and duffel bags

because the density of typewriters remains higher than the density

of those commodities, and comparable to the density of the less
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dense computer monitors, kitchen chairs and framed mirrors that are
manufactured and shipped now.

In this example, if the Dénsity Guidelines are not adjusted,
the NCC will be able to single out typewriters (or computer
monitors, chairs or mirrors) for reclassification upward, even
though these commodities should actually continue to carry the same
Class rating based on théir similar density.

The situation is analogous to the IRS tax tables and the ICC’s
Rail Cost Adjustment factor. These are indexes, as are the NCC
Density Guidelines. However, the tax tables are periodically
adjusted, to prevent "bracket creep", and the RCAF is periodically
rebased, and modified to reflect productivity gains. For similar
reasons, the NCC Density Guidelines should be "rebased" to reflect
the reduction in average densities for all commodities.

With such rebasing, the proper relationships among commodities
and their Class ratings will be preserved. Without such an
adjustment, the NCC will be able to reclassify virtually any
commodity into a higher Claés rating merely by citing that
commodity’s reduced density. The fact that the commodity’s density
has not fallen vis-a-vis other commodities will be ignored, and the
result will be a steady stream of upward reclassifications leading
inexorably to rate increases. In 1999, NASSTRAC filed a formal
request with the NCC for just such an adjustment. The- full NCC
denied the request, but the issue needs to be addressed by the STB.

The Shipper Conferences-QO not object to the classification of

freight based on density, or even to the use of density guidelines
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or a density scale, so long as the guidelines are fair and current.
This is not the case with the NCC’s Density Guidelines, or with its
density progression approach when the same commodity has varying
densities. Nor does the NMFC’s mixed shipment rule, which assigns
artificially low densities to mixed packages, make.sense. |

Given the widely-accepted importance of density in freight
classification, and given the complex problems cited herein which
necessitate a closer and more detailed examination of this issue(
the Board may wish to consider establishing a sub-docket of this
proceeding in order to examine the changes needed to make density-
based classifications more pbjective and fair. Because density is
the only freight characteristic that is both accepted as important
by all pérties, and amenable to application in a straightforward
and objective manner, such a sub-docket could produce important
reforms that would go far toward eliminating classification
disputes.

c. Decisionmaking

As important as fair notice, fair access to data and fair
standards are, they are not enough. The intereéts of the
decisionmakers and their Staff must also be considered.

As long as there has been a motor carrier classification,.it
has been controlled by the trucking industry. Information is
gathered, research is performed, and proposals are prepared by the
NCcC Staff, whose members are employees of the National Motor
Freight Traffic Association. All members of the NMFTA are trﬁcking

companies.
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The NCC itself is made up of the representatives of 100
carrier members of <the NMFTA. The NCC Panels that vote on
classification proposals in the first instance (and decide whether
proposals should be docketed) are made up of NCC members. Appeals
from NCC Panel decisions go to the full NCC, which also makes
general policy decisions. And, of course, it is the NCC that
decides what standards to.apply in evaluating density, stowability,
handling and 1liability, and decides what notice and access to
provide to shippers. |

The Shipper Conferences acknowledge the presence of qualified
people on the NCC Staff and among the NCC members, and we do not
doubt that many carrier representatives try to perform their dutiés
fairly and objectively. 1In addition,'NCC Staff members have often
been helpful and courteous when contacted by shippers and shipper
representatives seeking information.

The NCC maintains a heipful website, and has taken some steps
in the direction of fulle} disclosure to shippers of analyses
underlying classification propésals, as noted above. We can even
concede that many NCC classification actions are not controversial,
and that decisions on issues like packaging standards can benefit
shippers ahd carriers alike (although there would appear to be
little need for antitrust immuﬁity for such actions).

The fact remains that the trucking industry benefits
financially when commodities are reclassified into higher Class
ratings, for reasons that have already been explained. Higher

class ratings mean higher class rates which almost invariably lead
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to higher actual‘rates for the vast majority of shippers paying
discounted class rates. ‘Even shippers who have gone to the trouble
of compiling their own individual class rate "tariffs" or schedﬁles
experience rate increases when the NCC increases commodity
classifications.

As with the rate bureau class rate increases at issue.in the
STB’s parallel rate bureau reform proceeding, EC-MAC Motor Carriers
Service Association, Inc., et al., not all shippers are hit equally
hard when commodities are reclassified upward. Small and
unsophisticated shippers -are 1less 1likely than large and
knowledgeable shippers to have the bargaining leverage and
awareness of carrier ratemékiﬁg to negotiate for contract
provisions mitigating the resulting rate increases.

However, tﬁe NCC certainly does not give major shippers any
special consideration. The poisonous materials proceeding will
lead to rate increases fér many large companies that manufacture
and ship industrial chemicals, solvents, pesticides, etc. Shipper
arguments were rejected in shorf ordér by the NCC Panel that
approved that proposal. Nor was the opposition of the rubber
industry and its leading trade association enough to deter three
attempts by the NCC to reclassify rubber hose. |

Because of the conflict of interest that is inherent when the
freight classification process -- from information gathering to
final decisions'—— is controlled by the trucking industry, all the

other reforms discussed herein will fall short of complete reform
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unless shippers are given tﬁe right to participate  in the
decisionmaking process. .

At this time, the Shipper Conferences do not ask the Board to
give shippers equal representation with carriers on .the NCC.
However, no representation is unacceptable. The Shipper
Conferences suggest that a third of the seats on NCC. Panels be
reserved for shippers. This would enable shippers to defeat ill-
advised proposals that fail to obtain fhe support of two-thirds of
the carrier members. It would also enable the shipper
representatives to familiarize themselves (and other shippers) with
the inner workings of the NCC and its Staff.

It may be that this degree of shipper representation will
prove inadequate, and that a 50-50 shipper/carrier mix will be
necessary, or that it will make sense to turn the entire freight
classification process over to an objective and neutral body such
as a consulting firm, a university, or a committee within the STB.
For the time being, however, the Shipper Conferences are prepared
to accept a continued majority voice in freight classification for
the NCC, as long as other reforms discussed herein are adopted.

D. Appeals

Today, shippers whose arguments are rejected by the trucking
company representatives on an NCC Panel (which will typically
consist of approximately 12-18 NCC members) have the right to
appeal the Panel decision. However, the appeal will be heard by an
even larger group of trucking company representatives -- the full

NCC. Because of the inherent conflict of interest discussed above,
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this arrahgement must be changed. While it is true that shippers
can protest NCC actions at the Board, shippers would prefer to have
an appellate mechanism that will obviate or minimize the need for
protests.

The Shipper Conferences therefore urge the establishment of an
arbitration option for affected shippers that are dissatisfied with
NCC Action. Arbitration should be optional rather than mandatory.
The disappqinted party (which might sometimes be a carrier) should
be able to seek arbitration as an alternative to a protest. If the
disappointed party does seek arbitration, the NCC should be
required to participate. -

The Shipper Conferences recommend that the applicable rules be
the then current rules of the American Arbitration Association, to

avoid disputes over arbitration procedures.

E. Classification Changes Should be Made Only When Supported
by Changed Circumstances

One of the most frequent shiﬁper complaints about the NCC
classification process is that the NcC frequently proposes changes
in classifications when there has been no indication of any probiem
with the existing classification.

If a commodity is carrying an excessively low Class rating,
there should be some indication of the problem in the marketplace,
such as carrier reluctance to accept the freight, or carrier
requests for an upward adjustment in the rate structure based on
the discounted class rates. However, in case after recent case,

the NCC has taken it upon itself to reclassify freight which
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carriers in the marketplace plainly consider attractive, given
their vigorous solicitation of shippers’ business.

When freight that is plainiy desirable at its current
classification to carriers is subject to an upward reclassification
by the NCC, shippers naturally suspect that the NCC is acting, sﬁa
sponte or at one or more member carriers’ request, to promulgate an
indirect rate increase. At a minimum, shippers feel that there
should be an obligation on the part of the NCC to demonstrafe the
existence of changed transportation circumstances purportedly
justifying a change in freight classification.

The imposition of such a reqﬁiremenﬁ in this proceeding would
go a long way toward addressing shippers’ feérs of manipulation of
the current system of freight classification and class ratés by the
NCC.

The Shipper Conferences are aware that the ICC applied such a

requirement in the context of a protest in its decision in

Classification Ratings on Poisons, NMFC, 9 I.C.C. 2d 1331 (1993),

only to be reversed in National Motor Freight Traffic Ass’n. V.
Icc, 51 F.3d 297 (D.C. Cir. 1995). However, the court did not hold

such a requirement to be prphibited by statute. Rather, it he;d
that the Commission could not require the NCC to show changed
circumstances supporting changéd freight classifications for
poisons JSO long as the Commission elsewhere accepts comparisons
with similar commodities as supbort for a classification". 51 F.3d

at 301. (The court cited, as as support for the proposition that
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the ICC used comparisons in other classification decisions, a 1970
rail case.)

The court’s decision leaves the door open for the STB to
decide in this proceeding that the rule in future NCC classifica-
tion proceedings for all commodities will be that thére must be a
showing of changed circuﬁstances justifying a commodity reclassi~
fication, or else the Née must demonstrate why this requirement
should not apply.

F. The NMFC Bill of Lading

In its Decision in this docket served February 11, 2000, in
which the Board granted in part and denied in part the requests for
reconsideration filed by the NCC and the American Trucking
Associations, the Board held that antitrust immunity should be
preserved for the collective establishmeht of bills of lading. The
Board explainéd (Decision at 5) that this result appears called for
in light of the provisions of the Motor Carrier Safety Improvement
Act of 1999.

In that same Decision, however, the Board observed that
Coﬁgress did not give NCC the right tovadopt any bill of lading
collectively, and the Board said it would continue to entertain
complaints above the terms of any bill of lading that NCC may
produce. In particular, the Board reiterated its poiicy that "any
liability limitation imposed by a bill of lading should be effected
in a way that gives the shipper actuai notice of the arrangement

being undertaken." Decision at 6-7.
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The Shipper Conferenceé-regard the current NMFC bill of lading
as an improvement over previous versions. (Though called the
"Uniform" bill of lading, it is hot a prescribed bill of lading
like that used ‘by the railroad industry, and the Shipper
Conferences will therefore use the term "NMFC bill of lading" or
"NMFC bill".) Shipper representatives were involved in negotiating
the NMFC bill, but there were limits to the concessions that éould
be obtained from the carrier participants in the negotiating
sessions.

In mahy respects, the NMFC bill is unobjectionable. The main
area of shipper concern involves limitations of carrier liability,
and a little background may help explain the issues.

Limitations of carrier liability have a long and contentious

history. (For an overview, see Bills of Lading, 52 I.C.C. 671
(19219).) The rule for most of the period of motor carrier

regulation was that carriers were essentially insurers of the
safety of freight entrusted to their care, subject to certain well-
established exceptions (Act of God, act of the public enemy, etc.).
When freight was lost or damaged in transit, the rule was that the
carrier was liable for the shipper’s full actual 1loss, which
generally meant invoice price or replacement cost, and never less
than the latter.

The sole exception to this rule was the ability of shippers to
declare a "released value" of the freight, which would generally be
lower than the actual value. In exchange for the shipper’s

agreement to cap the carrier’s liability at a set level (e.g., $5
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per pound), the carrier would transport the freight at a reduced
rate. There was a section of most bills of lading for shippers to
use in establishing a released value for their shipments, and no
carrier could publish released values or released rates without ICC
approval. See former 49 U.S.C. § 20(11).

Under these rules, it was understood that no released value
would apply unless affirmatively agreed to by the shipper. That
is, a blank released valué ‘sectién on a bill of lading was
uriderstood by shippers and carriers to mean that the shipment was
moving at full value, and the carrier’s liability was unlimited
(unless one of the established exceptions applied).

Deregulation led to changes, even though the Carmack Amendment
was preserved, first as 49 U.S.C. § 11707, and today as 49 U.S.C.
§ 14706. In 1980, the provisions of the Act dealing with released
value were shifted to 49 U.S.C. § 10730, and different rules were
established for railroads and motor carriers. For motor carriers,
released values were still required to be reasonable, but carriers
were ho longer required toiobtain ICC approval before publishing
released value provisions in their tariffs.

This new ability by motor carriers to craft released value
provisions without advance regulatory approval led to the creation
of a trap for the unwary shipper that came to be known as the
"inadvertence clause." Buried in carrier tariffs and therefore
unknown to most shippers, inadvertence clauses purported to reverse
the normal presumption that freight moving under a bill of lading

with no released value declared by the shipper is a full value
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shipment. The inadvertence clause provided that where the shipper
left the released value sectioﬁ on the bill of lading blank, the
shipment would be deemed to be subject to a specified released
value, or sometimes to the lowest released value in the NMFC or
other applicable tariff. See Item 172 of the NMFC, a copy of which
is attached hereto as Appendix D. |

Efforts to get the ICC to declare inadvertence clauses
inherently unreasonable were unsuccessful. However, this conflict
between the o0ld rule and the carriers’ new approach 1led to
confusion among shippers, and to conflicting court decisions, as
shippers cited the unfairness of these secret limitations of
carrier liability, and cafriers cited the filed rate doctrine and
the legal fiction that shippers must be presumed to know evéry
provision of carriers’ ﬁariffs.

See, for example, Hollingsworth & Vose Co. v. A-P-
158 F.3d 617 (1lst Cir. 1998), in which the court upheld a ten cent
per pound released valuation (so low as to make it a waste of time
to file a claim) based on the combination of the bill of lading and
the tariff of a last minute substitute carrier. Cf. Toledo Ticket
Co. v. Roadway Express, Inc., 133 F.3d 439 (6th cir. 1998), in
which the court rejected similar arguments, holding that the
shipper must have a fair opportunity to choose between two or more
levels of 1liability. 133 F.3d at 442. The court went on to
explain:

[A] carrier will comply with the fair

opportunity to choose requirement if its
notice to the shipper sets out the levels of
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coverage from which the shipper can choose and
includes a clear statement that by opting for
a lower shipping rate the carrier’s liability
for loss will be limited.

: We cannot accept Roadway’s argument that

the effect of the quoted language from its

bill of lading is that if a shipper fails to

declare a released  -value for its goods, then

Roadway enjoys the option of choosing to

insure the goods at the lowest released value.

In the first place, the language simply does

not say as much. Further, even if the obtuse

language of the bill of 1lading could be

construed as affording someone an option,

surely Roadway has the option reversed. Under

the statutory scheme, the carrier is liable

for the full value of lost goods unless the

shipper agrees to a lower value. The option

to limit recovery for 1loss belongs to the

shipper, not the carrier.
133 F.3d at 443. Plainly, the approach the Sixth Circuit found
unfair for Roadway becomes even worse when implemented for the
trucking industry as a whole through collective action with
antitrust immunity.

In the Trucking Industry Regulatory Reform Act of 1994 and the
ICC Termination Act of 1995, Congress abrogated the filed rate
doctrine, with a very small number of exceptions (the NMFC being
one). As a result, the filed rate doctrine foundation for limited
carrier liability was elimihated, although carriers continue to
prevail in some court cases due to the failure of many courts to
understand this change in the law.
However, Congress was made aware, by shippers and carriers, of

this dispute. In the ICCTA, it directed the Department of
Transportation to conduct a study of loss and damage issues,

including issues "related to limitation of liability by carriers"
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49 -U.S.C. § 14706(g). DOT’s fina; report was issued in September
1998. |

DOT concluded that the main function of bills of lading is to
serve as a receipt for freight"téndered by shippers to carriers.
On the issue of limited liability, DOT expressed the view that
liability 1limitations should only apply as the result of érms
length negotiations between shippers and carriers, in keeping with
the free market policies under which the motor carrier industry is
expected to operate today.!? In other words, DOT concluded that
shippers should be subject_to limited carrier liability only where
the shipper is notified of the limitation and has tﬁe ability'to
accept or reject the liability limitations. _

The current NMFC bill of lading purports to comply with this
requirement by including a Note stating "Liability limitation for
loss or damage to this shipment may be applicable. See 49 U.S.C.
§ 14706(c) (1) (A) and (B)." The.problem is that the cited statutory
sections do nbt resolve the fundamental dispute between shippers
and carriers over whether a blank released value section means the

shipment is moving at full value or limited liability.

1 As the DOT Report put it (at page 43):

In actual practice the bill of lading has
become a receipt for the goods. In keeping
with the philosophy of deregulation, any
documentary details required by statute or
treaty should be as few as possible. They
should only be sufficient to indicate the
applicable, uniform legal regime leaving the
parties free to formulate their own document.
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The Shipper Conferences do not oppose limitations bf carrier
liability that are negotiafed freely between individual shippers
and carriers. Many Conference members have agreed to such
liability limitations. Nor do the Conferences believe that any
particular form of bill of lading must prevail in the context of
arms length transactions in the competitive marketplace. Carriers
will have their preferred bills of lading, and shippers will have
theirs. Even inadverténce clauses may need to be tolerated,
deceptive as they are, so lohg as they appear only in individuél
carrier tariffs.

However, the NMFC bil} of lading is not a product of the
competitive marketplace. - It has been approved by the trucking
industry, acting collectiﬁely with antitrust immunity. In
addition, many carriers take the position that its status as the
"Uniform" bill makes it somehow official or required (a
misrepresentation that is reinforced by other provisions of the
NMFC) .

To fbrestall the imposition of 1liability 1limitations on
shippers without their knowiedge, the Shipper Conferences urge the
Board to require modification of the NMFC bill of lading to state
clearly that shipper agreement to limited carrier liability will
not be presumed if the released value section of the bill of lading
is left blank.

In addition, Item 172 of the NMFC, establishing collectively
set released values under én inadvertence clause and purporting to

approve similar provisions in other tariffs, should be deleted.
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This section appears to be in direct violation of 49 U.S.C. §
14706 (c) (1) (C), which providés:
No discussion, consideration or approval as to
rules to limit liability under this subsection
may be undertaken by carriers acting under an
agreement approved pursuant to section 13703.

There are other respects in which collectively established
bills of lading and related NMFC rules should be modified. First,
the NMFC (or "Uniform") Straight Bill of Lading states at the top
"Received, subject to individually determined rates or contracts
that have been agreed upon in writing between the carrier and
shipper, if applicable, otherwise to the rates, classifications and
rules that have been established by the carrier and are available
to the shipper, on request ... the property described below...."
This 1is the lanéuage that makes the bill of lading a receipt for
freight, which DOT called the principal function of bills of
lading.

This language is a major improvement over the earlier language
(which still appears in many bills of 1lading), which states
"Received subject to the classifications and lawfully filed tariffs
in effect on date of the issue of this Bill of Lading." Shippers
and carriers should not be bound by "the classifications and
lawfully filed tariffs in effect" unless they agree to be bound by
those documents. Indeed, there is an obvious danger of conflicts
and disputes if carriers and shippers negotiate an agreement or

contract, and then use a bill of lading (which is traditionally
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also considered a "contract of carriage") that purports to make
classificafions and tariffs applicable.

The advantage of the "Received subject to" language in the
Uniform Straight Bill of Lading quoted above is that it cross
references both "individually determined rates and contracts", if
they are applicable, and classifications and tariffs, if they are
applicable. This formulation should be used in all NMFC bills of
lading, with one change. The words "in writing" should be deleted
because the statute no longer requires written contracts. 49
U.S.C. § 11401(b). (The only statutory requirement for a writing
is if the éontract contains a waiver of provisions of the Act.)
Thus, all NMFC bills of lading should include the following
language: ' ’

RECEIVED, subject to individually determined
rates or contracts that have been agreed upon
between the carrier and the shipper, if
applicable, otherwise to the rates,
classifications and rules that have been
established by the carrier and are available
to the shipper on request....

Finally, the Shipper Conferences object vigorously to the
NMFC’s treatment of shipper provided bills of lading. Item 360 §f
the NMFC, a copy of whiéh is attached as Appendix E, states in
Section 1(a) that "Rates subject ‘to the provisions of this
Classification are conditioned upon the use of the appropriate bill
of lading required by this rule.™

Item 360 goes on to provide in Section 1(h) and Note 2 that

consignors (i.e., shippers) may elect to furnish their own bills of
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lading, but that if they do, the shipper’s bill of lading must
comply with all the terms and provisions of the bills of lading
adopted collectively by the trucking industry.

There is no excuse for motor carriers with antitrust immunity
to be allowed to undermine and nullify shipper bills of lading in
this fashion. Individual carriers may refuse to accept a shipper’s
freight under a bill of lading that they find objectionable, in
which case the shipper will have to decide whether to use a
different carrier or modify its bill of lading. But these
provisions of the NMFC clearly go far beyond the 1limits of

acceptable collective action.

G. The Need for a Moratorium on Reclassification

The desire of the Board for Reform of NCC procedures is clear,
and the NCC has known for years that many shippers find the status
guo unacceptable. Nevertheless, the NCC continues to engage in
commodity reclassifications. In fact, the Shipper Conferences
suspect that the NCC’s decision to go foward when it did with its
massive poisonous materials reclassification was a deliberate
attempt to evade the reforms that are likely to result from this
proceeding.

It is almost a certainty that the appeals of the Panel
decision will be rejected prior to completion of this proceeding,
since the appeals are scheduled to be heard by the full NCC on May
1, 2000. Therefore, a shipper protest of the NCC’s poisonous

materials reclassification may be inevitable. However, to avoid
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further instances of reclassifications that are expedited in order
to be considered under the current procedures, the Board should
declare a moratorium on reclassificafions prior to implementation
of the reforms adopted herein, or a moratorium on reclassifications
opposed by shippers.

Such a condition would encourage the NCC to implement the new
conditions expeditiously, or at least do no more harm until the

Board’s reforms are in place.
V. CONCLUSION

The reforms called for by the Shipper Conferences will not
interfere with the legitimate functions of the NCC, or undermine
the usefulness of the NMFC. On the contrary, they are designed to
guarantee that the fairness and objectivity of NCC freight
classification determinations are a reality rather than a hollow
claim.

If the NMFC and collective action on classifications and on
bills of lading are to be preserved, with antitrust immunity
intact, it is imperative that the current vulnerability of the
system to anticompetitive conduct by carriers be minimized.
Without the changes, shippers will continue to mistrust the NCC;
with these reforms, shippers and carries alike will be better able
to deal with one another in ways consistent with the goal of an
open, efficient and fair transportation marketplace. For the

foregoing reasons, continued antitrust immunity for the NCC should
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be conditioned on implementation_ of the Shipper Conferences’

suggested reforms.
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APPENDIX B

NATIONAL MOTOR FREIGHT CLASSIFICATION 100-2

INDEX TO ARTICLES
ARTICLE ltem ARTICLE ltem ARTICLE Item
Chambers (Cont'd): Checks: China Cabinets (Cont'd):

Gas cracking, distilling, refining Baggage. ...........ci0uunnn.. 42500 Wood, finished, not assembled,
or separating, metai. ......... 42440 Blank...........cccccuu... . 162480 without door glass, drawer

Petroleum cracking, distilling, Cash register. ................ 153250 pulls or assembly hardware. . . . 80070
refining or separating, metal. . . 42440 Door .......... Chreraecnanas . 94500 | Chinaware, NOI........... 47500, 47610

Plenum, glass fibre. . ........... 50820 | parcei............ Cereerenens 42500 | Chips:

Stress therapy, consisting of Sales register . .... v eesenens 183250 Bagelorbread ................ 72400
upholstered chair in shell-like Transfer. ...... ceerereenene.. 163250 Brewers’ ............ cernnane . 47630
enclosure. . . .. P ¥ £ - Y{ ] Unilted States Treasury, cashed. . 161670 Butter, paper. .. .. teeseaesness 152910

Wood steaming, steel . ......... 117060 Weighing machine ............ 153250 Cork, NOI....................53650

Chamois ................... ... 110640 Cheese and potatoes, in sauce. . ... 73227 Com............ seseneneneses 12400
Chandeliers .................. . 109087 | Cheese, imitation ................ 72330 Flour or meal, flavored, not

Changers, coin................. 116900 | Cheese or Cheese Food .......... 55470 exploded, expanded nor puffed,
Changers, lightbulb. .. .......... 184125 | Cheese, spoiled or stale ... ....... 55490 requiring further cooking . .... 72360
Channets: Cheese Spreads. ............ ... 73227 Garlic, dried. ..... seconssnnees TT160

Aluminum ................ ++.. 13340 | Cheesecioth, cotton . ............. 49443 NOI, flavored or not flavored . .. . 72400

Automobile glass run ... . ....... 18435 | Chemicais, agricultural, Onion, dried ......... ceeveees. TT60 (

Building metal work. ........ «.. 35640 polychlor.............. 456820, 45625 Pet treat, edible ...... ceeasean . 27765

Glass retaining, plastic or Chemicals, NOt ................. 43940 Poker, NOI ........... reeeaes . 16025
rubber............... +++.. 156950 | Chemicals, plosophoric ........... 43944 Poker, plastic ................. 16028

Iron orsteel, NOI. . ...... +++.. 104850 | Cherry Pickers (elevating Potato . . ... e rteeenanns vevenne 72400

Magnesium . ............ Cevenn 133760 platforms or lifts). .. . . . 126721, 126725 Vinegar .......cccovvvuuuunnn. 47630

Reinforced concrete, other than ChestWaders................... 49880 Wood, not charred ... .......... 112380
reinforced with glass fibre. . . . 32020 | Chest-desks, wooden. . ........... 80120 | Chiseis: 5‘

Screen cloth retaining . ... . -+.. 166950 | Chestnuts.............. 141640, 1416680 Counter-sink, blacksmiths’ . .... 186870

Side, conveyor................ 120260 | Chests: Hand..... Cretiseieranctecenn 186900

Venetian blind. . . ............. 104810 American Red Cross. . ......... 108500 Track, railway maintenance . ... 186870

Ventilating, ceiling............ 104830 Bayoner..................... 145950 | Chloracetophenone .............. 43950

Chaplets, foundry, tin piate or Cooling, hand portabte. . . ... ... 53005, | Chiorate:

on. .. 94076 | L 53008, 157455 Barium................... .... 43340
Char,lignite ................... 111290 Firearm ..... Cererenneceneen 145850 Blasting.........cooivvuunn.. 43510
Charcoal: Fishing tackle ................. 29780 Potassium . ................... 457401

Animal.............ccoc0uu.. 27720 Ice; boat or recreational vehicle, Sodium. ...........onnuuu.... 46250 S

Fruitpit............c.coou.... 42450 other than hand portable. . . . . . 653007 ] Chlordane...................... 45620

NOI................... 42460, 42470 Storage . ..... Centestacennann 79170 | Chloride:

Nutshell ..................... 42450 Tool......cviviiiiinunnnnn. 29790 Allyl. ..o, 42730

Wood.................. 42470, 58610 Toystorage ................... 80930 Aluminum, dry. ................ 42820

Woodpulp ...........c....... 200070 Wooden, furniture ....... 80900, 80920 Aluminum, liquid . . ............ 42830

Chargers, battery . ............... 61270 Xrayfilm .........ooviu.. 58540 Ammonium ..............u.... 43000
Charges: Cheasts of Drawers: Amyl, ... i, 43170

Dummy ...................... 14160 Fibreboard wallboard and Barium....................... 43350

Fire extinguisher . . .... 69160, v134216 wood combined, . ............ 79275 Calcium, and dehumidifiers |

Hotboule .............. coe... 75550 | Steel......., eetiteeiiie.....B80100 combined................... 56360 ¢

Charts: Wooden . . . ... crenes ceeee....80120 Calcium, liguid. .. .............43720| °

Automatic recording device, ChewingGum................. .. 39980 Calcium, other than liquid. . .. ... 43730
NOI...................... 181660 Chewing Gum and Toys or Ethyl ....oooviiviiniiininnnn. 44480

NOI..ovviiiiiiiinninnnnnn. 161740 Noveities .................... 39920 | Ferrous, dihydrate............. 44740

Recording instrument, paper, Chewing GumBase.............. 91260 | Ifromdry ................lll, 44710
ruled or printed, other than Chews, pet treat, edible. . ......... 27765 Iron, other than crude, liquid . ... 44720
photographic . ............. 152470 [cChicle ..........ccovvvvnnnnn... 91280 | Magnesium........ Ceeseaiean, 45050 '))

Chases, printers’ ............... 162100 | Chicoite........................ 48115 Manganese ................... 45175
Chassis: Chicory, roasted................. 72700 Methallyl..................... 45240

Automobile, KD .............. 190170 | Chiftoniers or Chitforobes, stesl . .. . 80100 Methyl ........ccoovevvvunnun.. 86040

Automobile, SU. .............. 180150 | Chitfoniers or Chifforobes, wooden, . 80120 Methylene . ................... 45310

Computing machine............ 117065 | Chillers, foundey................. 76060 Nickel.........cc.coivvvnunn.. 45390

Motorcycle sidecar, KD........ 192270 | Chills, foundry................... 76080 Phosphoric .................., 45690

Partial, vehicle, NOI........... 191730 | Chimes, door, chromatic . . ... .. ... 61280 Phosphorus ................... 45570

Radio recejw‘ng F 77 S 62800 Chimneys, lamp or lighting Phosphoryl ................... 45580

Spider, wheeled, combined with fixture, glass, NOI............ 109080 Potassium . ................... 45810
nonplastic pails ............ 101220 Chimneys, lamp or tighting Silicon ..............c.c...... 460680

Television receiving set . ........ 62800 fixture, mica. ................ 109085 Sodium....................... 46260

Vehicle, partial, NOI . . ........ 191730 | china Cabinets: ‘ Sodium, containing food curing,

Checkers, Checkerboards or Metal or wood, KD. . ........... 80060 Jlavoring or preserving
CheckerGames .............. 84040 Metal or wood, SU, other than ingredients . . ..... Crreseneen 74660 i
Checking Fixtures, automodile . . . . . 17755 kitchen..................... 80080 Sulfur. ..., 46760

Only carriers participating in the NMFC at the time the tranaportation occurs may use this publication.

&8 For explanation of abbreviations and reference marks, see last page(s) of this Classification. ©ATA 1999



APPENDIX C

NATIONAL MOTOR FREIGHT CLASSIFICATION 100-Z

RULES

ITEM 535
MAXIMUM CHARGES

In no case shail the charge for any shipment trom and to the same points, via the same foute of movement, be greater than the charge fora
greater quantty of the same commodity in the samse shipping form and subject to the same packing provisions at the rate and weight applicable o
Such greatsr quantity of freight. . '

ITEM 640
MIXED SHIPMENTS .

AND
ARTICLES CLASSIFIED BY WEIGHT OR QUANTITY

s..i.smgbmu-Mhmnnw“ﬂhhwntmm«mmummummudm
appiicable, subject to the minimum charge in camiers’ tarife. .

s-:.z.s&\gom-mwMNmnnNMMdMMMmWWMﬂth
um«m&wwmmnmmumwummnummnmm«um
6)

) s“&(a)aumupmhms.(b).hm@obnw(mm 1), or pailet. platiorm, rack or skid meeting the requissments of
ftem 265, eonnhhgorbumgdi{lmmmammu.tmnuudpmbrmmdwaruhumm

See. 3. (b) When articies subiect to diffarent ciasses in packages, containers or shipping forms authorized in the applicable classification
dmmioruﬂ::ﬁnmmﬂyuﬂhodmﬁnmmmbm naaormmmmummmmu
charged for at the actuai weights of the separate articies, in the authcrized packagesor shipping formsused, atthe applicable classse (sse Notes
3 and 6) subject to the lollowing: .

(1) 8l of ladngunddipphgctdormuﬂcpoeilymomummmuwwmmm»msldmlnd
shipping order must bear the notation: ‘The above contained on (insert number) pailets (piatiorms. racks or skida. a8 the case may be).’

{2) Each shipment must have affixed thersto a mwpmmmuwyumMummmnmwmmmm.m.
unitized therson. .

(3) The weight of paliets. platforms, raek&aldd:.uniﬁzhgmlnﬂ.lorpwkhgdovbuumﬁudby?augnphﬁbﬁ)mhodmm
shipping orderand bill of lading and will be charged bntﬂwhnueh-npplbubbbwu&ebunﬂdumpmhgmbuﬁmﬁmd
he weight unitized on such pailet. platform, rack or skid.

(4) Any articie in a shipment which is not unitized on pailets, platiorms, racks or skids must be separately listed on the bill of lading and
shipping order and will be charged for at ths class applicable to such articies. :

(S)Whenummuonmmn.puuomgm«muwmmmwswm.mdmmum
hnwuwumhhmhnorpndagummmdmmm. Padmgdmmmbadmwm
deeign to prevent collapse of the outer container when top loaded with other freight.

Mi—ﬁom‘u@'mmmm“mmbﬂh packages' in item 680, Sec. 5.

Note 2—Not currently used.

Nobs—Amduuuummmnuwnmnmmnmnbreouﬂﬁwboxulwmndmlmmmuphﬁm racks
or skids. mesting the requirements of [tem 265, wiil be subject to mm»mbmomlwdo-whonmmbm

nmc!o'lo;:oo.'ctngbloouuﬁdootpimweigﬁngnmmhuotmmmmom‘mwmm weight per bundie, shail be
charged for as a bundie. .
s...c.WMthMdeanthMa“M(uM‘).hwamg.
bununbuofpachguorpm.olnIouorvm‘ghtd\aubomgmmmm-m.u:-tmmmmm«mmu
gmmmigm.m-mmmmwmammummmhwmmnnmmpum
foot) of articies or shipping packages.
Nna—m.umsnmp.mnormpim'Mnmmmormmdmmmmmumm
container or articies enciosed in & shipping package. .
s...7.Eaunpumgoumoimmmmmmwmwmmhhmmmhwm
nmmmmmmmmmmmursdmmm.mmmmmofmmmwmm
mﬁummnmwmmum-wforumm
Sn.c.Unlouommm.anpmmMumuMmMMmmmumwM
MMorpmmmMWmtmmmm«mumuhhmofamm“h
notmu.inmoe-uohmh&mmnqu‘mom.mmmmmmnm“hmmmbmm
the provisions of Secs. 1 through 7 are appilicable.
MMmMWMbhwmmomﬂmhm&tgdaﬂdtwmwﬂhdquruMnhwbmn
lowest classed article contained in the shipment. L.
Noho—wnenmwuwmbhigtmmmmmmmmdmwtwumuhmmnhmhm
wmmaomumhmmuupmmmnmpmmwmmmmm.m
" on the bill of lading and shipping order at time of shipment,

mmmhhmnhmhmlnnm use this publication.
218 Fumu-mmmmm”umaum ©ATA 1999 -
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NATIONAL MOTOR FREIGHT CLASSIFICATION 100-Z

APPENDIX D

RULES

-

Commodities with densities of 5 pcf are classed
The next lower class of 125 is provided in sub 5 of i

To bump, the actual cubage of 60 cubic feet must be muiti
clared weight for billing purposes of 360 pounds.

in each instance where the provisions of this rule are utilized, the shi
of shipment the:

(1) actual cube,

(2) actual weight,

(3) density group (sub) embracing the actual density,

(4) declared density, and

(5) resuitant weight for blliing purposes (declared weight) of the package(s) or piece(s) for which density is being bumped.

ITEM 171-Concluded

A commodity which is classilied per item 156600, naming ‘Plastic Articles, NOI
age which measures 40” x 48" x 54" and has a cubage of 60 cubic feet. The
(weight divided by cubsic feet) equals 5 pounds per cubic foot (pef).

. other than expanded,’ is shipped in a pack-
package weighs 300 pounds, thus the actual density

persub 4 of item 166600 (4 butless than 6 pef) which provides a class 150,
tem 156600 (6 but less than 8 pcf).

plied by 6 (the lowest density named in sub 5) to determine a de-

Pper must show on bills of lading and shipping orders at time

ITEM 172

ITEM NO.
62820

63025

70080

88140
99400

107830
116030
136500

164900
196420

Where item 62820, 63025, 70080, 88140, 99400, 107830, 116030, 1365
to declare a value as required by those provisions, the shipment will not be
liability shall be limited as follows:

Where the provisions of other tariffs apply, and those provisions s
declaration by the shipper, the carrier's liability shall be limited
make the requisite or specified release or vaiue declaration.

LIMITATION OF CARRIER LIABILITY WHERE VALUE
IS NOT DECLARED BY SHIPPER

DESCRIPTION

Radlo, Radio-telephone or Television Transmitting or
Transmitting and Receiving Setsor other Radio
Impulse or Wireless Audio (Sound) Impuise Transmitting
or Transmitting and Receiving Sets, separate or combined

Semiconductors, viz.: Devices, NOI; Diodes; Rectifiers;
Thermistors; Transistors

Flatware, Dresserware or Holloware, sterling silver; or
Flatware, Dresserware or Holloware, with sterling silver
parts, such as backs, covers, frames, handles or tops

Glassware, NOI

Hides, Peits or Skins, dressed or tanned or not dressed nor
tanned, NO!, dry

Jewelry, costume or novelty, made of materiais other than solid
or filled precious metals, not mounted nor set with precious
stones

Machines, Systems or Devices, data processing, or units that form
components of data processing machines, systems or devices,,
including Facsimile (FAX) Machines, or Parts thereot, NOI; or Electronic
Telephone Switching Systems or components for such systems

Metal, NOI, or Metal Alloys, NO!
Radioactive Materials, Articles or isotopes
Watches or Watch Movements

00, 164900 or 196420 of this Classification applies, and shipper failg
accepted, butif the shipment is inadvertently accepted, the cafriers

VALUE LIMITATION
$10.00 per pound

$20.00 per pound

$ 5.00 per pound

$19.00 per pound
$ 7.50 per pound

$ '5.00 per pound
$ 5.00 per pound
$ 5.00 per pound

$ 5.00 per pound
$10.00 each

pecify a limitation of the carrier's liability absent a release or value
to the extent provided by such applicable provisions when the shipper does not

Only carriers participating in the NMFC at the time the transportation occurs may uss this publication.
For explanation of abbreviations and reference marks. see last vage(s) of this Classification. @ATA 1999 ree




£
]
i
:
f
13

[

APPENDIX E

NATIONAL MOTOR FREIGHT CLASSIFICATION 100-2

—

RULES

ITEM 360
BILLS OF LADING, FREIGHT BILLS AND STATEMENTS OF CHARGES

Sec. 1. Issuance and Requirements.

Sec. 1 (a). Rates subject to the provisions of this Classification are conditioned upon the use of the appropriate bill of lading required by this
rule. Articles which are preciuded by law from being loaded or transported in the same vehicle must be tendered on separate bills of lading.

Sec. 1 (b). When property is transported subject to the provisions of this Classification, either domestic or export, the acceptance and use of
the Uniform Straight Bill of Lading or the Straight Bill of Lading - Short Form are required. .

Sec. 1(c). The Uniform Straight or Straight Bills of Lading are to be used for any shipment not consigned to the order of any corporation, firm,
institution or person.

Sec. 1 (d). Not currently used.

Sec. 1 (e). Except as otherwise provided, carriers shall not furnish:

(1) Bili of lading sets that consist of more than an ‘Original,’ a ‘Shipping Order,” and a ‘Memorandum' per shipment.

(2) More than one original freight bill on its own standard form and one duplicate thereof, exclusive of the consignee’s memo copy, per
shipment.

(3) More than one original and one copy of its statement of transportation charges on its own standard form.

Sec. 1 (f). Except on shipments moving on United States Govemment bills of lading, if payor of freight or other lawful charges requires or
requests, as a prerequisite to payment, any of the following, such material or information wiil be provided subject to the provisions of applicable
carrier tariffs: :

(1) the return of any part of bill of lading sets or copies thereof, other than one shipper furnished copy (see Note 1); OR

(2) copies of freight bills or statements of transportation charges in excess of the number specified in Sec. 1 (e); OR

(3) the preparation by the carrier of any forms requiring itemization, listing or description of single or muitiple freight bills, for submittal with
freight bills or statements of charges; OR

(4) any forms or copies of forms, other than those described in Sec. 1 (f)}{1) or Sec. 1 (f}{2), to be submitted with freight bills or statements
of charges; OR

(5) that information not shown on the shipping order at time of shipment be shown on freight bills or statements of charges; OR

(6) that proof of delivery be fumished in any form.

Sec. 1(g). Carriers are not obligated to furnish bills of lading containing information beyond that shown in the exampiles set forth in NMF $100-X
and successive issues.

Sec. 1 (h). Consignors may elect to fumish their own bills of lading, in which case, ali requirements of Sec. 1 (a) through Sec. 1 (¢c) and Sec. 2
of this item must be observed (see Note 2). These forms may aiso contain such information as: (1) identification or location of consignor or
consignee; (2) commodity descriptions; (3) rates or classes; or (4) other information pertinent to the shipment.

Sec. 1 (I). On bills of lading fumished by carriers, freight bills and statements of charges issued by carriers, the Standard Carrier Alpha Code
(SCAC) of the iasuing carrier as shown in the Directory of Standard Carrier Alpha Codes, NMF 101 (or as amended), must be shown immediately
adjacent to the carrier's name on the document heading. The SCAC designation must be printed in upper-case boldface type.

Sec. 1(J). When bar coding is used to designate any information required by Sec. 2 of item 360 on bills of lading or freight bills, the symbology
must be in both machine and human readable form. In addition, the standard data formats shall be in accordance with the Motor Carrier industry
Bar Code implementation Guide, published by the information Technology & Logistics Council of the American Trucking Associations (ATA).

Note 1—When as a prerequisite to payment, the shipper fumished copy of bill of lading is to be returned, it must be clearly and prominently
marked by the shipper with specific instructions directing its retum with freight bill.

Note 2—Consignor provided short form bills of lading need not be in any particular format so long as the information requirements of Sections
1and 2 are observed and the bill of lading is compiete when tendered by the shipper to the carrier for signature. When generated by a computer
on ather than preprinted forms, each such bill of lading must bear the title ‘Shipper Provided Short Form Bill of Lading—Not Negotiable' and must
incorporate the terms and conditions of the bill of lading with the statement ‘All parties hereto and their assigns are familiar with, and agree that
this bill of lading is subject to: (1) the terms and conditions of the Uniform Straight Bill of Lading as set forth in the National Motor Freight
Classification; and (2) the individually determined rates or contracts agreed upon in writing between the carrier and shipper, if applicable,
otherwise the rates, classifications and rules that have been established by the carrier and are available to the shipper, on request, which are in
effect on the date of the shipment.’

Shipment information should utilize the full width of the document. The order of appearance of the information listed after the titte and
statement incorporating the bill of lading terms and conditions shouid be as follows: Carrier's name and address, Carrier's Pro No., Shipper's Bill
of Lading No., Consignee's Reference/PO No., consignee destination and address, shipper origin and address, statement of conditions or
restrictions placed on shipment (where appropriate), including released valuation information, number of pieces and kinds of packages,
commodity description, weight, and hazardous material designation as required, including the fumishing of placards to the carrier, COD (where
appropriate), including the amount to be collected and the party to pay the COD, freight terms (collect or prepaid). The document must be
concluded with a date and the notation 'Received in apparent good order—Exceptions Noted' which shall be deemed to be an acceptance of all
such terms and conditions as provided in the Uniform Straight Bill of Lading.

Sec. 2. Information to be shown on a Bill of Lading. _

Sec. 2 (a). The name and address of only one consignor and one consignee and only one destination shall appear on a bill of lading. When a
shipmentis consigned to a point of which there are two or more of the same name in the same state, the name of the county must be shown.

Sec. 2 (b). Not currently used.

Sec. 2 (c). To insure the assessment of correct freight charges and avoid infractions of federal and state laws, shippers should acquaint
themselves with the descriptions of articles in the tariff under which they ship. Commodity word descriptions must be used in bills of lading and
shipping orders and must conform to those in the applicable tariff. Appropriate abbreviated descriptions are permitted provided the NMFC item
number and appropriate Sub number thereof are shown. The kind of package used must be shown. Bills of lading and shipping ordera must
specify number of articles, packages, or pieces. Except as provided in ltem 640, Sec. 3 (mixed packages), for each separate commodity
description, the number and type of packages (bags, boxes, bundles, drums, etc.) and the gross weight must be shown. ’

Sec. 2(d). Articles which are subject to the DOT's hazardous materials regulations must be described on bills of lading and shipping orders as
shown in those regulations. Abbreviations must not be used. When the DOT hazardous materials regulations description differs from the tariff
:gscripdon in connection with which the applicable class or rate is published, the tariff description must also be shown on bills of lading and

ipping orders.

(Continued on following page)

Only carriers participating in the NMFC at the time the transportation occurs may use this publication.
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NATIONAL MOTOR FREIGHT CLASSIFICATION 100-Z

RULES

ITEM 360-Conciuded

Seo. 2 (e). Unless otherwise provided in carriers’ tariffs, shipments requiring protective temperature controt may be accepted subject to the
availability of suitable equipment when the bills of lading and shipping orders are clearly and legibly marked in upper-case letters in accordance
with the following:

(1) Where shipments are subject to damage from freezing, marking must clearly instruct carrier to protect from freezing.
(2) Where shipments require maintenance at or below a specific temperature, or movement within a range of temperatures, marking must
indicate the temperature or temperature range required.

Commodities requiring special or additionai care or attention in handling or stowing must be so marked and packaged as to ensure safe
transportation with ordinary care. These articles include, but are not limited to: fragile articles; articles that must remain upright; top-heavy
articles; articles that require more than normat protection from moisture; articles that must be protected from heat; articles thatmust be protected
from freezing; articles that must be handled with a hand truck; articles that must not be handled with a hand truck; articles that must be handled
with a forklift; articles that must not be handled with a forkiift; articles that may be stacked to not exceed a certain height; articles that must not be
stacked; articles that must be kept within a certain temperature range; articles that have a center of balance that is not the center of the
commodity; and magnetically sensitive articies.

Se0. 2 (f). When shipments consist of packages subject to the same released vaiue provisions and some packages are released as to value
and other packagesare not released as to value or are released to a different value, the packages and bills of lading must be marked or coded at
time of shipment to identify which packages are released and the released value which applies to each package. In lieu of showing the specified
information on the bill of lading, the carrier may be fumished a manifest at time of shipment which clearly identifies the packages which are
released and the released value of each.

Sec. 3. Inspection of Property. When carrier's agent believes itis necessary that the contents of packages be inspected, he shall make or

cause such inspection to be made, or require other sufficient evidence to determine the actual character of the property. When found 1o be
incorrectly described, freight charges must be coliected according to proper description,
Seoc. 4. Not currently used.

Sec. 5. insurance Against Marine Risk. The cost of insurance against marine risk will not be assumed by the carrier unless so provided
spacifically, in its tariffs.

ITEM 362
APPLICATION OF BILLS OF LADING

Uniess the shipper and carrier have an effective prior written agreement to use another bill of lading, all motor carriage performed by carriers

participating in this tariff shall be subject to the bill of lading terms and conditions of the Uniform Straight Bill of Lading shown in NMF 100-X and
successive issues.

ITEM 365
UNIFORM STRAIGHT BILL OF LADING—TERMS AND CONDITIONS

The terms and conditions of the Uniform Straight Bill of Lading shown in NMF 100-X and successive issues are also applicable for all
shipments moving on the: ’

(1) STRAIGHT BILL OF LADING—SHORT FORM.
(2) SHIPPER PROVIDED SHORT FORM BILL OF LADING, as allowed by item 360, Note 2.

ITEM 381
: CANCELLATION OF ITEMS

As this Classification is supplemented, numbered items with letter sutfixes cancel (except as otherwise specifically indicated)

correspondingly numbered items in the original Classification or in a prior supplement. Letter suffixes will be used in alphabetical sequence

starting with A. Example: item 4000-A cancels item 4000, and item 3600-8 cancels item 3600-A in a prior supplement, which, in tum, cancelled
item 3600.

ITEM 420 .
CLASSIFICATION OF ARTICLES—GENERAL

Sec. 1. Numbers 50 to 500, specified in the ‘CLASS' column on pages 267 through 600 of this Classification, and as amended, are the classes
assigned to the articles described in connection therewith and refer to rates established by carriers for the same respective classes in tariffs
governed by this Classification. Classes 77.5 and 92.5 refer also to rates for cla

sses 77 and 92, respectively, in carriers' tariffs govemed by this
Classification.
The progression of classes in this Classification is from-50 {lowest) to 500 (highest).
Sec. 2. When ‘Exempt' is shown in the ‘CLASS’ column, itmeans that the commodity or com
and the tariff user should consult with the individual carrier for the applicable provisions.
Sec. 3. When '0'is shown in the ‘CLASS' column, itmeans that such articles are subject to the rates and regulations of individual carriers,
Seo, 4. Where a carrier's rate tariff govemed by this Classification does not provide a rate fora class shown in this Classification and no other
provision is made in thatcarrier'stariff as to the appiication of such class, apply the rate forthe next higher class for which rates are provided.

modities are not subject to economic regulation,

210 Only carriers participating in the NMFC at the time the transportation occurs may use this publication,
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