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Good morning. My name is Paul M. Tellier. I am President and Chief Executive Officer
of the Canadian National Railway Company (“CN™) and its affiliates, which include, in the
United States, the I1linois Central Railroad (“1C”) and the Grand Trunk Western Railroad,
Incorporated (“GTW), among others. Iam very pleased to appear before you, on behalf of CN,
to offer our views regarding major rail consolidations and the present and future structure of the
North American railroad industry.

CN welcomes this inquiry, especially your focus on the needs of rail shippers. We have
been making a similar inquiry of our customers, as we discuss with them our proposal to
combine with Burlington Northern Santa Fe Railway (“BNSF”).

Our shippers do not want service problems like those that followed the UP/SP merger and
the break-up of Conrail. They have repeatedly given us that message, and CN fully understands
their concerns on this score. No rail consolidation should inflict costly and infuriating service
disruptions on the shippers who are supposed to benefit from promised efficiencies. We at CN

always strive to be responsive to our shippers, and these concerns present no exception. That is

why we have proposed a transaction to improve service and agreed to guarantee, at a minimum,

our shippers’ current level of service.



As you have now had several occasions to indicate, today’s hearing is separate and apart
from the upcoming control proceeding concerning the proposed combination between CN and
BNSF. But I want to assure you both that our control application will address all of the issues
you identified in your first decision in the control proceeding, and that we also plan to take into
account of these proceedings. If, as a result of these proceedings, the Board takes any further
action that bears on our proposed transaction, we hope that you will do so in time for us to
respond to your concerns in our application. Otherwise, we hope that you will provide a later
opportunity in our control proceeding for us and all other interested parties to address any such
additional concerns.

I. Introduction and Summary

You have identified a broad range of issues as the subject of this proceeding and I hope to
touch on all of them. After these introductory remarks, I will take up your questions regarding
the proper timing of proposed large railroad consolidations. Next, I will focus on speculation
regarding the strategic responses that other railroads have indicated they might take. Finally, I
will turn to your future-looking questions regarding 1) the proper regulatory focus for the future,
2) the possibility that the major North American railroads might ultimately consolidate into two
transcontinental systems, and 3) the overall effect that further consolidations or other
developments may have on the financial condition of the industry and its ability to provide the
service shippers want at reasonable prices.

A. The Public Interest

Let me suggest a framework for today’s discussions. As you know, Congress has

determined that the measure of a proposed transaction is whether it is consistent with the public



interest, and it refined and reaffirmed this statutory directive less than five years ago. The public
interest inquiry, in turn, has several parts, including the effects of a transaction on safety, the
environment, employees, and competitive services for shippers. As I address each of your
questions, I will do so with this public interest principle in mind, paying particular attention to
the public interest in improved service to shippers.

Adherence to the public interest standard, by both this Board and its predecessor, has
been instrumental to the revived strength of the North American railroad industry. However, we
are now past the point where we are concerned about the immediate financial failure of railroads.
In the 20 years since the Staggers Act, the public interest has shifted, from concerns about
industry faiture to ever-increasing demands for improved quality. We should all realize that we
have now entered the next stage of railroad development — enhancing service to regain a portion
of the transportation market that railroads have lost to other, more service oriented modes, Now
is the time to focus the public interest inquiry on whether a transaction will lead to better service
in markets that will be affected.

B. The Public Interest Protects Competition, Not Competitors

In enacting the public interest standard for the approval of control transactions, Congress
did not want the Board to protect competing railroads from competition. Instead, the Rail
Transportation Policy instructs that the Board is to “ensure the development and continuation of
... effective competition among rail carriers.”

Thus, much of the Board’s attention in control proceedings has been focused, quite
propetly, on determining whether a proposed transaction will be good for shippers, consumers

and the economy, by ensuring that it not have an adverse effect on competition. The resulting



competition has forced rail service costs and average prices down radically.

The recent service failures of UP, NS and CSX have distracted attention from this
underlying progress. However, we all know that the capacity of the industry to provide better
service has improved dramatically since passage of the Staggers Act. And I believe that the best
way to assure that this capacity is utilized to actually improve service in both the long and short
run is to enhance competition that will stimulate improvement, not to declare a moratorium on
competition and all of its benefits.

Nonetheless, railroads continue to encourage the Board to shield them from the rigors of
the competitive marketplace. Some of these efforts have been quite clever. But the Board has
always seen protectionist requests for what they are and rebuffed them with the reminder that the
Board exists to protect competition from what a railroad might do, not to protect railroads from
what competition might do.

I focus on this aspect of the public interest inquiry because, despite your resolve to
protect competition but not competitors, you are again being beseeched by rail competitors
seeking a safe harbor from competition. After CN and BNSF announced their combination, four
Class I railroads placed full-page ads in major newspapers across the country suggesting that you
delay your consideration and approval. These ads linked the request for delay to the same
speculation that many prior rail control transactions have prompted: What further consolidations
will our industry see? Will they result in only two transcontinental railroad systems in North
America?

The proponents of delay argue that these speculative questions have to be answered, and

answered with some certainty, before the BNSF/CN combination should be allowed to go



forward. While I will elsewhere address this argument in the context of the issues that you have
raised in this proceeding, I hope we can agree on one preliminary point. Even though these
speculative questions may be worthy of debate, the notion that any further consolidation —no
matter how beneficial — must be put on hold during that debate is contrary to the public interest.
Instead, we need to address matters affecting the public interest when and where they arise. Ifa
particular transaction poses a structural issue that is a real and immediate consequence of that
transaction, then the place to address it, on the basis of facts on the record, is the public interest
inquiry that Congress created just for that purpose. If the structural issue will arise by virtue of a
transaction proposed by actions of others, then the proper place to address that issue is when that
transaction is brought beforc the Board. And if the structural issue is inherent in the nature of the
industry, then it should be resolved in legisiation or notice-and-comment rulemaking that
implements legislation that addresses such inherent structure issues. But let us not stop progress
that will on balance benefit the public interest while we sort out these general concerns.

C. The Ultimate Choice: Progress vs. Stagnation

Many who appear before you today will present what I believe are false choices: progress
vs. good service; progress vs. enhanced competition; progress vs. the maintenance of
economically sound regulation, and progress vs. stability. These are not real choices. The real
choice is between progress and stagnation.

We can only grow the rail industry through continuous improvement of the range and
quality of our services. We can do so without restraining competition, without interim adverse
service consequences, without impairing our access to capital, and without re-regulation. This

requires only that we make sure that specific attempts to improve service create benefits without



offsetting the detriments. That requires us all to pay attention to the facts presented by real
transactions, and to address realities rather than vague concerns and hypothetical situations.

By the same token, improvements are an inherently destabilizing force. The status quo is
not providing the service improvements that shippers demand, and thus, to the extent that it
provides poor service, the status quo should be changed. Improvements may creatc temporary
competitive uncert.ainties that may be temporarily reflected in matters such as individual
company stock prices, but the lesson of the modern economy is that changes in the status quo
must be tolerated if industry is to achieve lasting benefits. Indeed, government has proven
incapable of addressing issues such as short-term stock swings, which reflect only the fact that
improvement efforts are underway but not yet complete.

We cannot, however, get better in the short or long run if we put a moratorium on rail
progress while we wait for those who are not yet prepared. The market for transportation
services is not waiting. If we wait, we will all get a smaller and smaller piece of that market as
customers pursue alternatives to rail transportation.

II. The Timing of BNSF/CN And Other Potential Combinations

Several of your questions regard the timing of major new rail consolidations. They ask
implicitly whether there should be a moratorium on new consolidations while the carriers with
service problems take some time to solve them. This timing issue is important, and I will
address it first. My short answer is that those who have service problems should solve them.
Those who are providing good service and have proposed to improve service through

consolidation should be allowed to proceed to a hearing on the merits as quickly as possible.



A. The Timing of the BNSF/CN Combination

We will address our combination at length in our application for Board approval. Let me
just briefly outline here what led to our decision to act when we did. In large part, the timing of
the BNSE/CN combination follows from the development of the industry under the Staggers Act.
We have just been through an era of unrelenting cost-cutting and shrinkage, initiated and
promoted by Congress and this Board, that dramatically increased railroad efficiency for the
benefit of shippers and shareholders. That era, however, has largely ended. Now, our customers
can be the beneficiaries of a new railroad paradigm that emphasizes responsible growth and
responsive customer service.

Let me tell you what I mean by responsible growth. Our industry will stagnate and
deteriorate if it does not continue to grow by providing more and better services to our
customers. For customers who rely entirely on railroads, we have to provide service that keeps
them competitive in a global economy. The vast majority of our customers, however, have a
choice between railroads and other modes. For them, we have to make rail a better choice of
transportation than the other modes. The other modes have the largest share of the market, and
we need to capture a part of their share if we are to stay in business. Finally, for both groups of
customers, we need to make rail transportation a facilitator of shipper efforts to improve patterns
of production and distribution so that rail will always be an attractive alternative in this dynamic,
multi-dimensional economy.

Responsible growth is growth that helps meet these challenges efficiently without harm
to the public interest. 1t is the model for the combination of BNSF and CN. We need to proceed

with our transaction so that we can serve our customers better. There is no other reason for our



combination. The timing is appropriate because we have no serious ongoing service failures.
There is no reason for us to pause before doing something to improve our ability to retain and
add customers.

Our combination will afford competitive transportation advantages to our customers at
lower cost. Most important, it will do so without service disruption, without additional corporate
debt, without interfering with the operations of our connections, without adverse effects on the
environment, and with minimal impact on employees because most changes can be handled
through attrition. At the same time, we can improve the safety of our operations. Indeed, when
we file our application you will see that our essentially end-to-end transaction, which creates no
new debt, is good for shippers, competition, and the transportation system.

We are so confident in our ability to otherwise increase our efficiencies that we will
guarantee our customers no diminution in either service or rail competition. These guarantees
ensure that ours is a good transaction for the railroad industry, shippers, the economy, and the
shareholders of CN and BNSF.

In sum, CN sces our transaction as the appropriate next step in the incremental
strengthening of our industry. The sooner we can deliver the benefits of our transaction the
better it will be. Serious delay will mean that we and our customers fall further behind in our
continuous race to remain competitive

B. Our Railroad Opponents Have Raised Timing Concerns To Secure
Inappropriate Protection From Competition

Other railroads have cast the issue of timing in a very different light. They are our
competitors, and they fear the increased competition that our combination will bring. Their

newspaper ads and other public statements have therefore raised the timing issue as a means to



delay our transaction and gain protection from that competition.

When these newspaper ads call for a merger moratorium, the other railroads’ protection
from immediate competition is explicit. Protectionism is also present, albeit less obvious, in the
demand for answers to speculative questions about the industry’s ultimate structure. Those
questions have been raised with every major control transaction of the past decade. They have
never admitted of definitive answers, and definitive answers cannot realistically be expected
now. The demand for answers before our combination can proceed is just a part of these
railroads’ strategy to delay stiffer competition in the rail industry. Indeed, these other railroads
are not proposing anything that would improve or even change the structure of the industry; they
just want to delay change until they can recover from their own service difficulties and
strengthen their position as to any further mergers.

These other railroads especially want delay because they have no hope of defeating our
control application on the merits. If you have a hearing, they will have the opportunity to
address the merits of our application. But they don’t expect to defeat it. That is why, in all of

the rhetoric that they have launched since our announcement, they have never even suggested

that the BNSF/CN combination will fail the public interest test.

Instead of asking for denial, these railroads ask the Board to delay consideration and
approval of our control application. But if there is no reason for you to deny the BNSF/CN
combination, there is also no reason to delay our efforts to enhance service to our shippers.

The proponents of protectionist delay do not claim that a combined BNSF-CN might be
anti-competitive. Instead, they claim that it is foo competitive. Therefore, they say, (1) our

combination will force them to engage in their own merger transactions, (2) they are not yet



ready to engage in further mergers, and (3) as a consequence, none of these consolidations —

. neither ours nor theirs — should be acted upon until all these other railroads are ready. Put

. another way: they say that the BNSF/CN transaction must be delayed, regardless of its merits
and regardless of the ability of a combined BNSF/CN to integrate smoothly, because these other
railroads are afraid. They fear that they will not be able to manage their own reactive mergers
consistently with the public interest, if they, their shareholders, and this Board conclude that such
mergers are warranted.

Dick Davidson, the CEO of Union Pacific, summed up this argument well when he
reportedly told securities analysts recently that UP needed to “give our customers a rest before
we mistreat them again.” Delay the CN and BNSF combination, goes the argument, so that UP
and the other railroads won’t prematurely enter into combinations that will hurt their shippers.

This approach is unique, but that does not make it plausible. For example, it ignores the
reality of delay that is already occasioned by the need for regulatory review. Thus, although we
forged our combination agreement in the winter of 1999, we will not be able to implement the
BNSF/CN transaction before the summer of 2001. That will be five years after UP began
implementing its merger with SP, and two years after CSX and NS divided and began to operate
the former Conrail properties. Even if you were to accept the proposition that the protection of
competitors from intensified competition for any period of time is in the public interest —a

dubious proposition, at best — the question remains: how much more time do these other

railroads need? None of these carriers has announced that it will not have solved its problems
well before the summer of 2001.

In the end, competitors’ problems provide no grounds for delaying our transaction in this
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combination. The public interest does not afford these railroads a right to apply to the Board for
protection from their own errors. And the fact that UP, CSX, and NS have had serious service
problems is not a rationgl basis for denying our shippers the efficiencies of a combined
BNSF/CN. You should not let those who have stumbled in providing value to their shareholders,
and have harmed their shippers, use the regulatory process to protect themselves from the
competitive consequences.

Nor should the Board find that our competitors’ failures have earned them the right to
control our strategic agenda and opportunities through the regulatory process. That would be the
opposite of the “fair . . . regulatory decisions” that Congress required in the Rail Transportation
Policy. The interests of our competitors present no principled basis for overriding the judgments
of CN’s management, its shareholders, and the capital markets. Even the appearance of such a
result would taint the integrity of the important but circumscribed regulatory process only
recently reaffirmed by Congress.

In sum, the uniqueness of the railroads’ argument in favor of delay does not disguise the
dangerous protectionism that undetlics it. Nor can uniqueness dignify the extraordinary
argument that, because these other railroads have failed in executing problem-free
implementation, the government should intervene to make sure that healthy competition is not
allowed to provide benefits in the marketplace.

C. There Is No Bad Time For A Good Consolidation, Just As There Is No Good
Time For A Bad Consolidation.

Only a fair, prompt hearing on our application will allow you to decide which kind of
transaction we are proposing — a good combination or a bad combination. As you would expect,

we believe that our application will demonstrate that our combination will provide great benefits
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to the shipping public. If, however, after a hearing, you disagree, you could promptly impose
appropriate conditions to insure the public interest, or deny our transaction outright. That is what
Congress called for in the Rail Transportation Policy, when it provided for the “expeditious
handling and resolution of all [Board] proceedings.”

On the other hand, if we are right — and I think that you will see from our application that
we are right — a delay in our combination would be to frustrate and disserve the public interest,
Public benefits to shippers and others amounting to tens of millions of dollars for every month
would be denied.

A fair hearing delayed is a fair hearing denied. For that reason, our railroad opponents
hope that you will delay a fair hearing on our combination, at least until they feel that they are
more ready to respond to it. They would prefer not to tighten their operations with an eye
towards increasing efficiency; delay will free them from the need to meet our new efficiencies
with new efficiencies of their own. That is protectionism on its face, and you ought to reject it as
such.

There can be no legitimate reason for these other railroads to get more than the normal
review period free from the additional competition that our combination will bring. Indeed, the
merger moratorium they seck would raise obvious antitrust concerns if it were achieved purely
by agreement, outside the context of the Board’s procedures. The Board should neither abet this
kind of anti-competitive collusion nor bless it with the cloak of regulatory approval, especially
when the Rail Transportation Policy mandates that the Board “ensure effective competition”
between rail carriers.

The railroad proponents of delay have suggested only one basis for an industry-wide
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merger moratorium. “Now is the time to concentrate on existing opportunities to improve
service rather than on further consolidation,” states their ads. Yet we know of nothing that
‘prevents these other railroads from concentrating on improving their service, except, perhaps, the
great energy they have recently expended on their concerted effort to stop us from getting better.
On the other hand, I am proud to say that CN has been concentrating on exXisting opportunities to
improve service. Those are the efforts that have made CN the most efficient railroad in North
American today and made us the leader in providing shareholder value in the last three years.

CN is the efficiency leader because we feel compelled to try and meet our customers’
demands. For the same reason, we are now compelled to further improve our service. We have
proposed doing so by entering into an end-to-end combination with the second most efficient
railroad in the industry, without the introduction of any new debt. This is precisely the point of
evolution where combinations are most appropriate. Our two companies have demonstrated the
ability to manage themselves, and we have achieved the network efficiencies allowed by our
current size. We have also demonstrated our ability to operate safely. A combine;tion is the
appropriate way to extend our capabilities further — again, in order to improve our service to our
shippers, which we are willing to back up with service guarantecs.

For every day our combination is delayed, shippers will be denied the benefits of our
combination, all for no legitimate reason. Other shippers would be deprived of the benefits that
derive from having their railroads subjected to the greater discipline of a more intensely
competitive marketplace. The fact that other railroads haven’t been providing reliable, cost-

effective service to their shippers should not lead you to penalize those of us who are doing so

and who want to do even better,
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D. On The Whole, Shippers Are Not Concerned About The Timing of the
BNSF/CN Transaction. They Are Concerned About The Potential Response
Of Our Opponent Railroads.

At this point, you may well ask “if this is about protecting the four least efficient
railroads, why are so many shippers concerned about the timing of the BNSF/CN combination?”
This is a good question. We do not know what most of the shippers who will appear in this
proceeding will say. But we have interviewed a large number of our shippers and reviewed the
letters in the file of this proceeding and Docket No. 33842. On this basis, we believe that most
shippers are not really concerned about BNSF and CN. Rather, they are worried about the
performance of the other railroads and what these other railroads have threatened to do if we go
forward with our transaction. I hope you will keep this distinction clearly in mind as I discuss
the next issue on which you have asked for comments: the strategic responses that might be
engendered by another major rail consolidation.

III.  The Speculation Regarding Strategic Responses to the BNSF/CN

You have noted the great deal of speculation regarding other railroads’ strategic
responses to the BNSF/CN combination. You have asked that statements address this
speculation, and I will now do so.

A. The BNSF/CN Combination Will Not Require Any Strategic Response That
Is Contrary To The Public Interest.

Those railroads seeking a moratorium on progress contend that the only strategic
responses they could make would be mergers among themselves — mergers that, they complain,
would be inefficient, in the sense that the merged railroad would be less efficient at serving their
customers. These complaints might mean two things: first, that the mergers would be inherently

inefficient, and second, that the mergers would encounter severe service disruptions during
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implementation. I will temporarily hold off discussing the second of these — the issue of severe
transitional service disruptions — until later in these remarks, when I propose refinements to the
public interest standard that would appropriately respond to both shipper concerns and the
unfortunate experience that followed some recent mergers.

Let me now address the first complaint. The fallacy in that complaint — that these
railroads will be forced into inherently inefficient mergers — is obvious. It is simply untrue that
railroads can ever be forced into inefficient transactions, except perhaps when management ego
prevails over good sense. I cannot fathom any other reason for management to engage in such a
transaction, and I cannot see any reason whatsoever for shareholders to agree. But even if they
did, they would still have to apply to this Board for permission. And I don’t think that there is
any serious question as to what this Board would do if faced with a request to approve an
inefficient merger. You would withhold approval, or you would impose appropriate conditions
to address the proposed merger’s deficiencies.

That is why we belicve that the potential for hypothetical, inefficient transactions is no
reason for the Board to delay consideration of the BNSF/CN transaction. If an inefficient or ill-
considered transaction is proposed, that is the time to address it. This Board is fully capable of
dealing with inefficient proposals when and if they arc made. You do not have to trouble
yourselves pondering hypotheticals when you can address the facts if and when they arise.

Indeed, these railroads’ claimed need to merge is particularly ironic in the context of this
proceeding, which you have convened to hear shipper concerns about the effect of rail mergers
on service. Just when our industry should be most concerned with satisfying the needs of our

shippers, these other railroads seem to be telling you that they are prepared to enter into merger
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agreements that would likely disrupt shipper service. No wonder shippers are so concerned
about the service they would receive from these other railroads if they were to merge again!
Obviously, your task as regulators will be to separate customer-driven transactions such as the
BNSF/CN combination, which are likely to improve shipper service, from mergers that are likely
to disrupt service. I will address that task in detail when I propose refinements to the public
interest inquiry later in this statement.

B. The BNSF/CN Combination Will Not Require The Development Of Two
East-West Transcontinental U.S. Railways

Because you make the final decision, there is no reason to expect that any transaction that
would harm the public interest would ever get past your review. Nonetheless, I feel compelled to
address one of the most common arguments we have heard for a moratorium on mergers. This is
the argument that our transaction will lead inevitably to the creation of two east-west U.S.
railroads. I will address your question regarding future industry structure at greater length later,
but let me touch on it here in the context of the strategic responses that other railroads may take
to our combination.

Absolutely nothing about our transaction requires the structure of the industry to settle
into only two transcontinental North American railroads, or even to change from the current
structure of two major western and two major eastern roads in the United States. This is not to
say, of course, that some railroad’s management might not be looking for an excuse to escape
that railroad’s own service problems by pursuing another deal. Nor does it mean that a beneficial
consolidation proposal might not appear in the future once the rest of the industry’s service
issues are under control. But if such a deal is proposed, the marginal impacts of our transaction

will not determine whether that deal is or it is not consistent with the public interest.
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The Board has ordered us to address these kinds of downstream effects in our control
application, and we will do so. We will show that our combination should not have any serious
impact on rational decisions about any potential east-west combinations. This is primarily
because the efficiencies of a BNSF/CN combination arise predominantly in the form of better
services on north-south routes for the international market. This is where the growth is for rail
services and we are pursuing that market. Thus, we can imagine that CP might want to emulate
our NAFTA strategy by partnering even more closely with UP. But better service for this market
will not be satisfied by an east-west transcontinenta railroad in the U.S.

To be sure, our combination does enhance east-west capacity, but these benefits are far
more limited than our north-south benefits. Thus, while our combination will also benefit
competition in the few U.S. markets already served by CN or BNSF east of the Mississippi, the
traffic at issue there is but a small part of the total served by CSX and NS. Our enhanced
competition will pose no threat to their survival and is not a reason for them to pursue (or this
Board to approve) a transaction that was not otherwise meritorious or timely.

In the end, our transaction will neither require inefficient transactions nor preclude
efficient transactions. Since that is the case, our transaction is in this respect clearly consistent
with the public interest. Nothing bad in terms of downsteam effects will result from a BNSF/CN
combination and nothing good will be precluded.

While our competitors claim that they will be forced to merge because of the BNSF/CN
combination, others have suggested that a two major railroad structure is inevitable for North
America. As I will discuss at greater length later, that may or may not be true. But if that

structure is inevitable, then our competitors are certainly wrong about the effect of our
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combination on their strategic choices; our actions cannot determine what is already inevitable.
Again, thefe is no reason for you to let concern for a hypothetical two-railroad structure delay
consideration of the BNSF/CN transaction.
C. Even If The BNSF/CN Transaction Might Lead Other Railroads To
Consider New Transactions, Whether They Should Proceed Is Ultimately A
Question About Those Transactions And Not Ours.
In the end, the question about our transaction is whether it is in the public interest. This
Board would be abandoning its Congressional charter and its duty to the public if it were to let its
judgment of our transaction be influenced by other railroads’ threats to undertake transactions
that would harm the public interest. Just as we accept having our transaction judged by its likely
effects, including its real downstream effects, other transactions should be judged by their
effects. Our good actions cannot, as a matter of fact or logic, ultimately be the cause of bad
actions by others. Only they can take those actions and only if you permit them.
IV. The Future Regulation and Structure of The North American Rail Industry
That brings me to the forward-looking questions on which your notice asked for
comments. What future consolidations might our industry see? Could they result in two Notth
American railroad systems? And what should your future regulatory orientation be? These are
legitimate questions, even if our competitors have raised many of them at this time to serve their
anti-competitive purposes.

A. The Future Regulation of The Industry Requires More Emphasis on Service
In Control Proceedings

Let me begin with the last of these questions. What changes should there be in the way

that the industry is regulated?

On the most basic level, you should not change the formula that has brought the railroad
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industry from the edge of disaster to the threshold of success as a service-oriented industry. That
formula permits the market to function except when it must be curbed to prevent anti-competitive
results or harm to safety, the environment, or employees. It is up to the market participants to
propose transactions for your regulatory review, which cither denies the proposal or accepts it,
with or without conditions. This has allowed our industry to undergo its economic
transformation over the past twenty years.

There are those who will claim that the current service problems of some railroads
warrant the reinstitution, either directly or indirectly, of an uneconomic approach to regulation,
particularly with regard to price. My view is that the scope and nature of direct price regulation,
(or indirect price regulation through the delineation of access prices) is always a legitimate topic
for debate. That debate, however, has nothing to do with the quality of railroad service that
follows approval of a control transaction. Prices, including access prices {and that is what the
“access” debate is ultimately all about), are another subject altogether. We are ready to join the
access debate, but so long as the Board remains determined to preclude any reduction in
competition through consolidation, resolution of that debate should not be a prerequisite for
determining the public interest in our transaction or any other. There is simply no legitimate
connection.

The service issue is directly related to the implementation of proposed combinations, and
it is important enough to deserve direct treatment within the public interest standard.
Accordingly, we think that it is time to refine the public interest to respond to shipper concerns
about severe post-merger service disruptions. We need to raise the bar to assure that transactions

achieve the service results that applicants promise.
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Congress recently ratified the public interest standard when it reviewed the regulatory
regime in 1995, Congress has not wavered from the public interest standard, and neither should
you. At the same time, however, you should use the discretion that Congress has given you
under the public interest rubric to insure that a railroad’s desire to grow and improve does not
exceed it capacity to deliver.

Just as you have integrated the review of safety and environmental issues into the control
case review process, you should now integrate the service issue into that process. You should
not let the industry’s great progress be further tarnished by service problems like those that
followed UP/SP and Conrail/CSX/NS transactions. Rather, you should sharpen the public
interest inquiry to address the shipper concerns that you have convened this proceeding to hear —
concerns that future combinations could also bring service disruptions.

As I’ve said, we at CN have heard the same concerns from our shippers and have
responded with the service guarantees for the BNSF/CN combination. To continue to be
effective, your inquiry in control proceedings should likewise be responsive to the general
concerns that the shipping public has developed. In your public interest inquiry, you should
make a realistic determination as to whether a proposed rail consolidation is likely to fulfill its
potential by delivering the anticipated efficiencies, or betray its promise by causing service
disruptions.

To be fair, a sharpened inquiry into post-merger service has to take account of the totality
of shippers’ recent experiences with rail consolidations. Those railroads that advocate a
moratorium on progress do not present a completely fair picture. They suggest that the recent

history of major rail transactions demonstrates that service disruptions must occur, or are even
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likely to occur, but that portrayal is simply wrong. Service disruptions did follow the recent
UP/SP and Conrail/CSX/NS control transactions, but most others since the Staggers Act -
encountered no substantial customer service difficulties. 1am proud that the CN/IC combi.nation
is in this successful category.

You should weigh the uneventful implementation of CN/IC and other successful
transactions as heavily as the disruptions that followed UP/SP and Conrail/CSX/NS, each of
which involved quite singular features not part of the BNSF/CN combination. From this
perspective, you can understand why we are 50 confident that the BNSF/CN transaction is one
that we can successfully implement and why we can seriously guarantee that our transaction will
not lessen service from pre-merger levels.

Tt certainly appears that the shipping public can take such a balanced perspective. As I've
mentioned, CN’s review of shipper letters advocating caution towards future rail consolidations
reveals that the vast majority complain about service following the UP/SP and Conrail/CSX/NS
control transactions. Their fears are rooted in the past bad experience they had or they heard that
others had with those transactions: they are predominantly concerned with the service of the
railroads involved in those particular transactions, and with the risk that service would again
deteriorate if those railroads were to engage in further mergers.

B. Four Factors To Guide Service Determinations in Control Proceedings

Thus, the real challenge in sharpening your inquiry regarding post-merger service lies in
separating the wheat from the chaff. The established public interest standard allows you to
inquire into whether the particular railroads proposing to combine have the ability and

wherewithal to provide good service to their shippers. Just as you have been able to take a case-
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by-case look at the competitive impacts of proposed consolidations in the past, you are fully
equipped to take the same differentiating approach towards the potential for future service
problems.

I propose that the following four factors guide your public interest inquiry into the
potential for post-merger service problems. First, you should ask whether the railroads
proposing to combine are still suffering from any problems associated with their earlier
consolidations. We will be addressing that factor in our control application. We will
demonstrate that both the CN/IC and BN/SF transactions have now been successfully
implemented. Indeed, the CN/IC merger has already yiclded significant improvements in CN’s
service. For example, comparing 1998 to the second half of 1999, CN has increased car velocity
by an estimated 10% - 12%. While making these improvements, we have maintained our safe
operating record by following the Safety Integration Plan (“SIP”) that we developed with FRA
during the control proceedings.

We should not be alone in demonstrating our capacity to implement our proposed
combination. You should require the same from all future applicants. This kind of frank
examination of past problems will help avoid problems in the future, while also allowing proper
combinations to be consummated in an expeditious fashion.

Second, you should ask whether the proposed transaction is more like the past
consolidations that have yielded efficiencies without service disruptions, or is it more like past
problematic transactions? This is another factor we will be addressing in our control application.
We will demonstrate that the BNSF/CN combination shares many of the attributes of the more

successful mergers. For example, the BNSF/CN combination is the same kind of relatively
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uncomplicated end-to-end transaction as was CN/IC. That was not the nature of either UP/SP or
Conrail/CSX/NS. Similarly, our application will discuss the similarities of the information
technology platforms of CN and BNSF. And we will also discuss the fact that we will neither be
displacing key operating personnel nor making pervasive “day one” cut-overs of all activities.
The division of Conrail entailed both.

The problems of the past have provided the entire industry with important lessons about
how to avoid service disruptions. In all future control proceedings, you should assure yourselves
that those lessons have been taken to heart before you approve the proposed transaction.

Third, you should ask whether the combining railroads are committed to service
guarantees that will insure that pre-merger service levels are maintained or improved. As your
hearing notice mentions, Representative Oberstar has written you about rail mergers, and one of
the things he said was that “shippers are entitled to more assurance than they have received
previously that these mergers will make service better, not worse.” I agree, and CN and BNSF
are willing to set a new standard for the industry by guarantecing service levels for our shippers.

This is something that should not be limited to only those shippers served by BNSE/CN.
No shipper should have to bear the risk that a combination might lead to costly and disruptive
service interruptions. Instead, it is the combining railroads that should financially bear the risk.
They are in the best position to realistically assess that risk, and by bearing it, they will also have
the financial incentive to insure that service is not disrupted. This is the kind of market-based
solution that all shippers want and need, and you should ask whether there is any good reason it
is not in place before approving any further combinations.

Fourth, you should determine whether the proponents of a transaction have the financial
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wherewithal to overcome readily any service obstacles that may appear unexpectedly after a
transaction. Our debt free, cost reducing BNSF/CN transaction will generate cash flows that will
augment our current ability to respond to service difficulties. Future applicants should likewise
be prepared to demonstrate that their cash flows and debt levels will permit them to respond with
alacrity to any service problems that require additional financial resources.

These four factors are all refinements of the traditional public interest inquiry that you
have applied in the past. They all raise the bar to future transactions. Yet, some will
undoubtedly ask: if the Board was unable to spot the service issues that ultimately plagued UP,
CSX and NS, why should it be able to do so in the future? The short answer is that the issue was
never very seriously on the table in past cases. In the Conrail division, service was addressed but
it was not the main issue; and it was hardly addressed at all in UP/SP, where other issues
occupied the attention of opponents.

Tt is unrealistic to expect that such a relatively low level of attention to service will again
be seen in control cases. This is one of the reasons we want to get to a hearing on the merits in
our case. We would like to hear whether our colleagues in the industry, and our customers, have
ideas that we have not yet contemplated about how to improve post-transaction service.
Certainly, they have had experience with problems that we have not. And we would appreciate
their comments and guidance. This will not come, however, until the opponent railroads
abandon (or are forced to abandon) the notion that they can persuade you to deny us a prompt
and fair hearing and decision on the merits of our combination.

Raising the service bar and applying it case by case contrasts greatly — and, to my mind,

favorably — with the undifferentiating approach that the delay proponents are advocating. A

24



moratorium provides no answer to the essential questions shippers have about whether any
particular combination is likely to encounter significant service disruptions. And the four factors
I propose make delay unnecessary, because all applicants can address these matters in their initial
applications, as BNSF and CN will be doing. If the Board decides that it needs more evidence,
after the initial development of the record — by both the applicants and the interested parties,
who can introduce their own evidence — the Board can cure the deficiency through either
supplemental filings (such as NS and CSX were required to file in CSX/NS, and UP was
required to file in UP/CNW) or rebuttal filings.

Moreover, a moratorium would threaten the consistency, stability and predictability that
the market derives from having settled rules. There was no moratorium on further combinations
when BNSF and CN agreed to their transaction in December of 1999. To the contrary, only the
month before, the Board terminated a rulemaking proceeding “relating to new procedures for rail
acquisitions, mergers and consolidations,” announcing that it would “continue the case-by-case
approach under which, as respects any particular major transaction, we can adopt a procedural
schedule best suited to the full and fair development of the record for that transaction.”” With
that long-standing regulatory structure in mind, we negotiated the terms of the consolidation,
initiated the SEC/proxy solicitation process, began Canadian proceedings, and undertook the
Board’s control application process, including detailed implementation planning.

Thus, a moratorium would mean more than just the irretrievable loss of public benefits

amounting to tens of millions of dollars per month. It would also disrupt the market’s belief that

! Opinion in Ex Parte No. 282 (Sub-No. 19}, 1999 WL 1069105 (served November 24,
1999).
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it is operating with justifiable reliance on the clear directions of the Board. A moratorium would
instead suggest that capital market participants who choose to invest in rail are buying into a
regulatory process that might change the rules midway down the very expensive path to a sound
combination. This result would be fundamentally inconsistent with Congress’ goal of expediting
the review of Class I control transactions. Congress emphasized expedition in the National Rail
Policy and when it created the Board in the ICC Termination Act of 1995, and it has never
provided the Board with express moratorium authority.

Tn short, there is no reason for delay. We urge you to develop a record and make a
decision based on the facts, including facts bearing on the likelihood of implementation without
severe service disruptions. Delay would be contrary to “the expeditious handling and resolution
of all proceedings” that Congress required in the Rail Transportation Policy. Just as there is no
reason for you to now disregard your past success in administering the public interest standard,
there is also no reason for you to compromise the right to a prompt, fair hearing and decision that
Congress has granted railroads secking permission to combine. More time would only be
necessary if the Board were to take up the invitation of railroads such as UP to engage, once

again, in the outdated exercise of government planning that Congress has repeatedly rej ected.’

: Imitation is the sincerest form of flattery; so, let me flatter UP here by noting that much of the modern
drive to shorten merger proceedings care from UP. UP became the arch opponent of the government planning
approach to mergers after the disastrous spectacle of the Rock Island case, which taught forever that intrusive
agency planning takes too long and is an enormous waste of resources and that such central planning, in the absence
of a total market failure, never produces results any better than what the market produces on its own.

More recently, UP made a persuasive and successful argument in its CN'W control case that clatms by the
financially precarious SP that the CNW merger should be put off until the Board had studied the foture structure of
the industry, including the proposed BN/SF combination, should be denied because delay would contravene the
Rail Transportation Policy’s mandate that the Board “minimize the need for Federal regulatory control over the rail
transportation system.” That argument is equally persuasive here, and I have attached it for your convenience.
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C. The Future Structure And Financial Condition of The North American Rail
Industry

Finally, there are a few things I would like. to say about the future structure of the North
American rail industry and its future financial condition. There is a great deal of risk associated
with this kind of exercise in predicting the future. Nonetheless, as long as the touchstone for our
predictions remain the public interest standard and not the parochial interests of one or another
group of competitor railroads, the predictions that emerge will have a proper grounding in the
process that Congress has required for rail consolidations.

I believe that therc is a definable public interest here, one that is easy to see in light of
your past regulatory progress. The market—based regulation of the past two decades has
prompted the North American rail industry to rationalize a patchwork of smaller lines into a
mu(;h more efficient rail network. Likewise, the future structure of the industry should also
realize the efficient use of resources. Market-based regulation has harnessed the power of
competition to create the efficient rail network of today, eschewing central planning as
anﬁchronistic and perilous. Likewise, the future structure of the industry should also be
characterized by vigorous competition.

At the same time, however, the efficient rationalization of redundant rail assets has
largely been realized. That is why I believe that we are now best served by refining the public
interest inquiry with a renewed emphasis on improved customer service. This is the essential
focus if rail transportation is to be more competitive with the other modes that also serve the
“just in time” needs of the modern commercial world.

Attention to customer service will ensure the legacy of a twenty-year struggle to make the

industry efficient enough to survive. However, the service mandate does not detail any particular
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industry structure. It is of course possible that two major North American railroads will emerge,
but that possibility is not a certainty nor even a probability. Nor is there any reason to believe
that the industry structure will ever become static. My belief is that the railrqad industry will
continue its fong history of changing along with the economy at large. That is the only way rail
can remain a competitive mode.

In recent years, we have seen the rail industry change dramatically with the economy.
For example, short lines have re-emerged as an important rail sector. Similarly, NAFTA has
increased the importance of improved north-south routes, which was one of the factors behind
the Board’s approval of the CN/IC combination last year. Other new forms of competition will
undoubtedly emerge to meet future market needs. Similarly, new capabilities may emerge that
will allow old structures to become effective in ways that are not yet possible.

I do not mean to imply by this that two North American railroad systems would
necessatily be a detriment to the public interest. As your hearing notice states, the United States
already has two dominant eastern railroads and two dominant western ones. When you

addressed the two-railroad structure in your UP/SP and Conrail/CSX/NS decisions, you found

that the conditions of the industry rendered a two-railroad structure both viable and competitive.
Your logic in these decisions suggests that having two transcontinental U.S. railroads would not
be an inherently anti-competitive structure. Indeed, in Canada we have long had two
transcontinental railroads, and they have a history of vigorously competing with each other.

I hope that my attempt to provide thesc answers to your future-looking questions about
industry structure does not blunt my overall points: all of these issues are the proper province of

your case-by-case public interest inquiry. Whether the precedents I have discussed will hold in
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any particular casc is a matter of the public interest calculus to be applied in each particular case.

Indeed, the case-by-case approach to the public interest inquiry places the proper high
level of trust in the two main forces that will continue to shape the industry in the future as they
have done in the past — the market and the regulators. Tbelieve that these two forces will lead to
the right decision about whether the two transcontinental road structure serves the interests of the
industry and the public interest. The marketplace and the regulators will only be able to do so,
however, when the actual merger proposals are made, and not before. There is no need for
speculative hypotheses when the facts at the time when a concrete transaction is presented will
decide the public interest question.

We can trust the market’s case-by-case approach to the move towards efficiency.
Management ahd shareholders make decisions one case at a time, and they don’t enter into major
transactions and suffer the costs of a year or more of regulatory review unless they think they are
going to make a better company. If there are predictable and unresolvable problems with
execution or integration, they won’t enter into the transaction. There would simply be too many
risks and too many costs.

On this score, I think we are safe in assuming that the marketplace will provide the best
answer to the questions you asked about the future financial condition of the railroad industry,
and whether it will have the necessary infrastructure, capacity and configuration to mect
expected demands. As you know, we need more capital per dollar of revenue than most
industries. Right now, we at CN have plenty of capacity, but as we grow, we need to be sure that
the markets will respond to agreed to expanded capacity. If you continue to assure the railroads

an economically rational and predictable system of regulation and an opportunity to have a
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competitive return on capital, then we and the rest of the railroad industry will be able to attract
the capital needed to maintain our financial condition and expand our infrastructure to meet
demand. Railroads will not be able to do so, however, if you let protectionist politics disrupt the
forces of the marketplace or change the regulatory ground rules on which the market predicates
its decisions. That was the compelling lesson of the pre-Staggers Act era.

The question of the financial stability of the industry has come up a lot recently in
commentary on these hearings. Let me address that issue directly. First, 1 must note that while
stock prices for some carriers are at the lowest point in many years, there is no carrier that is
threatened with collapse or otherwise so financially weak that the travails of its shareholders pose
arisk to the public interest.

Second, the one thing that we have learned over and over again in market economies is
that capital requirements are met where there is adequate demand for that capital and there is no
threat that the government will seek to regulate the financial success of industry participants
directly. By contrast, when the government starts to handicap the market, picking winners and
losers, we know that we are going to get into trouble.

Third, this Board has made it possible to attract capital to our industry despite below
market returns because investors have been assured 1) that if market demand is consistent with
their expectations and the companies execute well, they would cventually get their returns and 2)
that the Board would not intervene in the market except to protect the public from the
consequences of transactions that would be adverse to safety, the environment or competition
and other public interests.

Now we are hearing arguments for market intervention in the form of a merger
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moratorium that would be designed to protect particular companies rather than the environment
for long term capital formation. That sort of intervention would tell investors that they cannot
rely on the returns warranted by competitive success. Investors would find that regulation had
become entirely unpredictable to them, because it would not stem from economic principles but
from transitory circumstances of companies favored by the regulation.

Thus, the arguments for circumstantial intervention in the markets are a sure formula for
dramatically reducing the industry’s capacity to attract capital. Investors will not risk capital if
they feel that the successes of the companies they invest in will be curtailed to protect
competitors. They can instead invest in the many other industrics where vigorous competition is
rewarded and not punished. So, if you want adequate capital in this industry, you should stick to
your proven formula of letting markets work, stepping in only when market failures pose areal
and lasting threat to the long term public interest.

We can trust the market to decide when and if a transcontinental consolidation proposal
should be made. So long as we stick to a case-by-case approach to consolidations that takes into
account all of the real consequences for transactions, we can also trust this Board to undertake a
rigorous public interest review of any such proposal. The Congressional mandate is clear; and 1
believe that the Board has followed it faithfully in the past and will continue to do 5o in the
future. In this way, the Board is like the shareholders and companies: if there are predictable and
unresolvable problems with a consolidation, the Board won’t allow it to go forward.

V. Conclusion
The Board is the steward of the public interest. Over the past twenty years, the public

interest inquiry has allowed the railroad industry to remake itself from a balkanized patchwork
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into a more efficient network. We must continue to enhance that network whenever possible.
The Board should preserve the opportunity for progress by 1) denying calls for a moratorium on
consolidation proposals and 2) by promptly addressing each new proposal on its own merits in a

public interest inquiry shaped to focus more explicitly on post-merger shipper service.
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PRELIMINARY NOTE REGARDING POSSIBLE
FUTURE RAILROAD CONTROL TRANSACTIONS

Before turning to the issues before the
Commission, we comment briefly on SP’s latest appeal for
delay. As the Commission is of course aware, there has
recently been news of a number of possible railroad control
transactions. KCS and IC announced, and then called off, a
proposed merger./ NS and Conrail held merger
negotiations, and then announced that those negotiations
had been discontinued.?¥ BN and Santa Fe filed a control
application on October 13,% and UP has made a
counterproposal to acquire Santa Fe. SP, in its opening
brief, argues that the present case should be "put on hold"
until these possible future transactions have been resolved

(e.g., Br., pp. 3, 8, 21-22, 32, 73, 306) .12/ Rail labor

s/ See Finance Docket No. 32556, Illinois Central Corp. -
Common Control -- Illinois Central R.R, & Kansas City Southern
‘Ry., Motion to Dismiss Proceedings (IC/KCS-9), Oct. 25, 1994.

18/ Burke, "Conrail Promotes LeVan, Signals End to Any Merger
Talks With NS," Traffic World, Oct. 3, 1994, p. 39.

w/ Finance Docket No. 32549, Burlington Northern, Inc. &
Burlington Northern R.R. -- Control & Merger -- Santa Fe
Pacific Corp. & Atchison, Topeka & Santa Fe Ry., Application
(BN/SF-7 through -14).

1%/  gubsequently, SP petitioned to stay oral argument. See
sp-49. Applicants were advised today by the Commission staff
that a decision denying the petition will be served tomorrow.




officials Hendricks and Simmons make a similar argument
(Br., p- 5).

These arguments should be rejected. The
Commission’s regulations, adopted after careful
consideration of this igsue, expressly provide that the
processing of control applications is not to be held up in
order to consider possible future control transactions.
Under these regulations, any tecumulative impacts and
crossover effects" of a future transaction are to be

considered in reviewing the future transaction, and pending

cases are not to be delayed for this purpose. The reason
ig clear: the alternative is potentially endless delays to
wait for and ponder transactions that may never happen.
Cages which, like this one, are approaching the statutory
deadline? could be delayed for years beyond that

deadline. The result could be the sort of nightmare of
delay that occurred in the infamous, decade-long Rock
Igland case,?/ which led to the enactment of the

gtatutory deadlines now contained in the Interstate

Commerce Act. In urging a stay, SP specifically

1/ 49 C.F.R. § 1180.1(g).

20/ 49 yU.S.C. § 11345(b) (3).

22/  Chicago & North Western RY. -- control -- Chicago, Rock
Island & Pacific R.R., 347 1.C.C. 556 (1974).
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contemplates that the Commission would report to Congress
that it had violated the deadiine, and that further delays
-could last for years, or indéfinitely.ﬁV

The sudden abandonment of the KCS/IC
transaction -- which both SP and Messrs. Hendricks and
Simmons argued in their opening briefs justified delaying
this case -- clearly demonstrates the wisdom of the
Commission’s cumulative and crossover doctrine. The
situation with regard to Santa Fe is also uncertain and in
flux: UP’s proposal to negotiate an acquisition of Santa
Fe has been rejected, and it is unclear whether there will
ever be a UP/Santa Fe transaction {or, for that matter, a
merger of BN and Santa Fe}. If there is, there will be
ample opportunity in the ensuing control proceeding to
entertain the types of arguments about which SP speculates
in its opening brief (p. 22) and stay petition (SP-49,
pp. 7-11).

The Commission’s cumulative and crossover rule
‘pfovides:

"The Commission recognizes that events can
occur during its consideration of a consolidation
that can have an effect on various of the
concerned parties. ‘However, the Commission is
mindful of the need to meet its statutory

deadlines and make timely administratively £final
decisions. Therefore, the Commission will not

IS

/ SP-49, p. 12 & n.11.
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reopen pending proceedings in order to assess the
impact of potential or hypothetical combinations
or transactions. The proper forum for
considering cumulative impacts and crosgover
effects is in a later proceeding. In this
manner, consideration will be limited to the
impacts of transactions which have already been
approved and are, therefore, reasonably certain
to occur. Furthermore, the Commission will have
the benefit of its findings from the prior
proceeding to identify more precisely the impacts
of that transaction. Proceedings will remain
manageable in scope and size, statutory time
1imits will be met, and all parties will be
assured of timely, administratively final
decisions. "

The Commission has explained that its "policy in
this area was formulated only after a great deal of thought
was given to the problem,"ly and the policy has been
upheld on judicial review.2® The Commission first
announced the policy at a time when, just as is the case
now, it was "presently considering” one control
transaction -- the CSX transaction -- and there had been

windications that three more merger applications” --

2/ 49 C.F.R. § 1180.1(g) (emphasis added).

24/ Railroad Congolidation Procedures, 363 I.C.C. 784, 790
(1981).

3 R.g., Lamoille Valley R.R. v. ICC, 711 F.2d 295, 331 n.8o
(D.C., Cir. 1983); Miggouri-Kansas-Texas R.R. V. United States,
632 F.2d 392, 410 (5th Cir. 1980), cert. denied, 451 U.S. 1017
(1981). See also Brotherhood of Maintenance of Way Employees
v. United States, 221 F. Supp. 19, 30 (E.D. Mich.), aff’d pex
curiam, 375 U.S. 216 (1963).
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UP/MP/WP, NS and SFSP -- might "be filed in the near
future. "¢/

The Commission has repeatedly applied the
cumulative and crossover doctrine, and reaffirmed its
rationale, in railroad consolidation cases.?Y Since
adopting the doctrine, the Commission has never found it
inapplicable when it has been raised. The Commission has
applied its cumulative and crossover policy when the
hypothetical second transaction might remove a competitive
constraint on which the Commission relies in addressing the

first transaction,?®’ and when an applicant in the

2%/ Rajlroad Consolidation Procedures, 363 I.C.C. 241, 242 &
n.2, 243 (1980}). As it happened, the SFSP transaction that
was then expected was called off, and was not renewed for
several years.

2/ E.q., Finance Docket No. 32499, Canadian National Ry. --
Trackage Rights Exemption -- Grand Trunk Western R.R.
("CN/Grand Trunk"), Decision served July 25, 1994, p. 4;
Finance Docket No. 31630, Consolidated Rail Corp. --

Control -- Mopnongahela Ry. ("Conrail /Monongahela"), Decisions

served Aug. 16, 1990, pp. 5-6, & June 29, 1990, PP. 2-3 &
n.11; UB/MKT, 4 I.C.C.2d at 519-20; Spine Line, 366 I.C.C. at
941-42 & n.37; Construction, 363 I.C.C. at 932-33. Indeed,
the Commission has extended the rule beyond its literal terms,
to apply to consolidations not involving two or more rail

carriers. Docket No. MC-F-16248, Burlinagton Northern, Inc. --

Control Exemption -- Victory Freightway System, Inc.
("BN/Victory"), Decision served Feb. 13, 1986, pp. 4, 8;
Norfolk Southern Corp. -- Control -- North American Van Lines

("NS/NAVL"), 1 I.C.C.2d 842, 869 n.25 (1985).

¥/  E.g., SP/CMW, 5 I.C.C.2d at 977 (relying on CP/Soo’s line
between Kansas City and Chicago as joint-line connection for
KCS despite SP’s then-pending proceeding to acquire the

CP/Soo’s line); NS/NAVL, 1 I.C.C.2d at 869 & n.25 {(relying on
(continued...)
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proceeding under review would be a party engaging in the
possible future transactign.ﬁf

The wisdom of the Commission’s policy is evident
from the fact that often, where a party has sought delay of
a proceeding based on a possible future development, the
later development has not happeneduly and conversely,
where the later transaction has occurred, the Commission’s
policy of considering cumulative impacts and crossover

effects in the subsequent proceeding has been followed and

has worked well.®

28/ (., .continued)
competition from Cconrail in analysis of NS/NAVL consolidation
despite announcement of possible NS-Conrail comsolidation).

2%/ g.q., CN/Grand Trunk, p. 4; Conrail/Monongahela,
Decisions served Aug. 16, 1990, pp. 5-6, & June 29, 1990, pp.
2-3 & n.1l1; SP/CMW, 5 I.c.C.2d at 977; BN/Victory, Decision
.served Feb. 13, 1986, p. 4; NS/NAVL, 1 I.C.C.2d at 869 & n.25s.

» g,g., SP/CMW, 5 I.C.C.2d at 336 n.9 (Sp did not acquire
CP/Soo’s line between Kansas city and Chicago); NS/NAVL,

1 I.C.C.2d at 86% n.25 (NS did not acquire Conrail); Spine
Line, 366 I.C.C. at 941-42 (Grand Trunk did not acquire the
Milwaukee Road’s core assets).

3/ g.q., SP/Sco, 6 I.C.C.2d at 86O, gg2-86 (addressing
cumulative and crossover effects of SP’'s acquisition of CMW)};
yp/MP/WP, 366 I.C.C. at 534 n.78, 542-45 (addressing
cumulative and crossover effects of Powder River Basin coal
project), 547-48 (addressing cumulative and crossover effects
of BN/Frisco, sp/Tucumcari, the ligquidation of the Rock
Island, and the reorganization of the Milwaukee as a midwest
regional, rather than a transcontinental carrier");
Sp/Tucumcari, 363 I.C.C. at 355-56 (addressing cumulative and
crossover effects of BN/Frisco) -
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SP's brief never cites the cumulative and
crossover rule;;SP’s stay petition says the xule was suited
to an earlier era, but is now out of date, and should be
abandoned.?*/ SP fails to mention, however, that it has
invoked the rule successfully in the recent past.

Contrary to SP’s assertion that it is "unique"
for a control case to be decided when an applicant has
another possible acquisition in mind (sP Br., p. 3), SP was
in exactly that posture in 1989 when it was seeking to
obtain Commission approval for its acquisition of CMW’s
1ine from St. Louis and Chicago.?/ SP argued that the
proceeding should pot be slowed in order to consider the
implications of a second proposed SP acquisition, that of
CP/Soco’s line from Kansas City to Chicago (an acquisition
that ultimately did not happen).2¥ Instead, SP urged,
the Commigsion should approve the SP/CMW transaction and

then consider any cumulative and crossover effects in the

2/  gp-49, pp. 5-7.

3/ Finance Docket No. 31522, Rio Grande Industries, Inc. ==
Purchase & Trackage Rights -- Chicado, Missouri & Wesgstern RY.
L,ine Between St, Louis, MO & Chicago, IL ("SP/CMH") .

a4/ Finance Docket No. 31505, Rio Grande Industries, Inc. -=-
Purchase & Related Trackadge Rights -- Soo Line R.R. Line
Between Kansas City, MO _& Chicago, IL (" P/Soo™) .
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'SP/Soo proceeding.?®’ The Commission agreed.?® Thus,
SP is well aware of the Commission’s cumulative and
crossover effects rule, and did not regard the rule as out
of date when it wanted its own control application decided
promptly. |

In their opening brief (p. 5}, Messrs. Hendricks
and Simmons cite the U.S. Supreme Court decision in

Baltimore & Ohio R.R. v. United States®” in support of an

argument that the Application should be denied because it
is not clear whether labor impacts of the transaction
proposed here, combined with the labor impacts of the
proposed BN/Santa Fe merger and the (since-abandoned)
KCS/IC merger, are in the public interest. However, the

B&O case does not support any departure from the cumulative

33/  gee SP/CMW, Petition for Waiver or Clarification of
Certain Railroad Consolidation Procedures (RGI-3/CMW-3),

Aug. 8, 1989, pp. 12-14 ("Under the present circumstances, the
appropriate interpretation of the Commission’s crossover-
effect regulations requires that any crossover effects of the
CMW acquisition be considered in the Soo proceeding rather
than in the CMW proceeding. . . . [Tlhe CMW proceeding will
be completed just as the Soco proceeding is getting
underway.") .

i/  gp/CMW, Decision served Aug. 18, 1989, p. 4 & n.5. KCS
subsequently argued that the Commission should at least
consider certain specifically-identified potential cumulative
effects of both transactions when ruling on the first, but the
Commission declined to do so and adhered to its ruling that
cumulative and crossover effects would be considered in the

sp/Sco case. SPB/CMW, 5 I.C.C.2d at 977.

/ 386 U.S. 372 (1967).
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and crossover docﬁrine. In B&0O, three smaller railroads
had filed for inclusion in the proposed Penn Central
merger. The Court held that the Commission had erred in
approving the merger without concluding the inclusion
proceedings, basing its holding on the Commission’s prior
determination that special conditions were necessary to
protect the three smaller carriers. As the Court

explained:
"We hold only that under the uncontradicted
findings of the Commission it was necessary for
it to conclude the inclusion proceedings, as to
the protected railroads, prior to permitting
consummation of the merger."¥
The transactions in that case were all parts of one
integral proceeding. The Court expressed no general rule
that would require the Commission to place its decision in ;
this proceeding in abeyance pending review of future
proposals that may or may not ever go forward.
Accordingly, as prescribed in the Commission’s
cumulative and crossover rule, this fully-litigated case
 should be decided without further delay, and arguments with

respect to any future transactions should be heard when and

if those transactions go forward.

(]
£
"

Td. at 378. |



