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April 21, 2008

. Mr. Troy Brady

- Section of Environmental Analysis

- United States Surface Transportation Board
: 395 E. Street, S.W.

' Washington, D.C. 20423

Re:  STB Docket No.:
U.S. Rail Corporation, Petition for Waiver Under
49 CFR 1105.10(a)

' Dear Mr. Brady:

_ I am outside counsel to the Town of Brookhaven (“Brookhaven”) in New York_.} : a.m v_v_ntmg
 in response to the letter sent to you by John D. Heffner dated March 26, 2008 (“Match 26 Letter”), _
which was sent on behalf of U.S. Rail Corporation (“U.S. Rail”) an existing Class Il short:] ﬁerm]road
that alleges it is going to construct and operate a new rail-served facility, the. Brookhaven Rail :

- Terminal (“BRT™). U.S. Rail proposes to locate a rail facility at a property located on Sllls Road in thc
- hamlet of Yaphank (“Property”) in the Town of Brookhaven,

After reviewing the March 26 Letter, Brookhaven respectfully submits that alfff" : L L
. month advance notice requirement is not consistent with the regulat1ons of the Sectlon, f 'Energy a.nd
~ Bnvironmental (“SEA”) and the Board’s policies.

Executive Summary

In the March 26 Letter, U.S. Rail indicates that the waiver provisions of the Board’
: environmental rules require a party to describe as completely the environmental effects: and tnmng of
- the proposed action and to show that all or part of the six-month lead penod is not’ appropnate

First, as set forth below, Brookhaven maintains that U.S. Ra11 has not completely descnbed the
- environmental effects of the proposed action. Among the myriad omissions-from US. Rali’
description of the environmental effects of its proposal is the fact that U.S. Rail failed to: mentlon that

- 18 acres of the Property have already been clear-cut of trees and tens of thousands of cublc yards of

sand and material have been mined from the Property.

434 New York Avenue * Huntington, New York 11743
E-mail: mcuthbertson@cuthbertsonlaw.com * Web: cuthbertsonlaw.com
Phone: (631) 351-3501 * Fax: (631) 614-4314




Second U.S. Rail’s claim that it is going to “construct and operate” BRT is open to senous

* question. Brookhaven bases this statement on the litigation record that was developed durlng a

~ preliminary injunction hearing in December, 2007 involving, among others, Brookhaven and U.S. Rail.
In that hearing it was revealed that U.S. Rail’s involvement at the Property is a mere: subterfuge by

- which the owners of the Property and other related parties are seeking to cloak themselves in’ federal
preemption to avoid state and local oversight of their true business venture — a lucrative sand mmmg

- operation.

Lastly, and as also set forth below, there has been a significant question as to whether U S.Rail -
~ and the other parties affiliated with the Property intend to transport Construction and Demohtlon

- Debris (“C&D”) from the Property. As you are no doubt aware Congress has mandated iri the -

. Consolidated Appropriations Act, 2008 Pub. L. No. 110-116, 121 Stat. 1844 (“Act™) that fio funds -
appropriated to the Board can be used to take any action to allow any activity- mvolvmg the. collectlon,
storage, or transfer of solid waste. C&D fits within the definition of solid waste. As-such; no Board

_ review or action should take place on this application if it will involve the transport of solid waste

L U.S. Rail Has Not Completely Described the En Environmental Effect'sidf\--itsfPi"-oposal

For the reason set forth below, Brookhaven believes that U.S. Rail has not presented a complete
- description of the environmental effects of its proposal. : :

A, U.S. Rail Omitted Any Mention Of The Environmental Impacts Of Its Actmns
Prior To Being Ordered To Cease Construction By The Board.

The Board was required to intervene in the finance docket matter. mvolvmg the Property and .
issued a decision dated October 12, 2007 orderlng U.S. Rail to cease and desist from construction at
~ the site because rail construction might be occurring or contemplated at the Property and because no
- party had sought authority from the Board to construct a rail facility at the site. The Board’s‘degision
-~ relied in partona letter from Brookhaven that it received on October 2, 2007 and a news article
appearing in Newsday on October 2, 2007. A copy of that letter and article are annexed as Exhibit -
- “A.” The Newsday article noted that an estimated 30,000 cubic yards of sand had been mined and 18

" acres of land had been cleared.

In order to give your office a full understanding of the s1gmﬂcant env1ronmental 1mpaets of this -
- unauthorized clear cutting and sand mining operation, I have attached as Exhibit “B” an array of
- photos taken at the site after construction was commenced. :

While Brookhaven understands that a more extensive discussion of the env1ronmental 1mpacts
- of this proposal will take place as the environmental review process unfolds, it is incumbent on US.
Rail to adequately describe the environmental 1mpacts to secure a waiver of the su(-month rule

Among the many items missing from the description provided by U.S. Rail in the March 26
Letter is the fact that significant grading will take place if U.S. Rail is permitted to construct-BRT.: A
- representative for U.S. Rail testified at the prehrmnary injunction hearing that there is a.grade ¢hange
of 12 to 13 feet from the railroad line adjoining the Property. Exhibit “D”, p- 24. He further testified:
that “it is impossible to operate a rail line with that kind of a short grade like that. so it will have to be
brought down.” Exhibit “D”, p. 24. The environmental impact of changing the grade of a porhon ofa

28-acre site 12 to 13 feet will be very significant, yet U.S. Rail omitted any mention of thls fact to the
. Board.



B. U.S. Rail Failed To Provide The Board With The Envnronmental Analys: To
Which It Referred In The March 28 Letter ' -

U S. Ra11 indicates in the March 28 Letter that the Property has becn prevro
d.'

o conclusions that suit its needs and failed to prov1de your ofﬁce with the complete mnalys

A " taking place at the Property that might require Board approval. Based on this pattern

~ power plant. This past week Brookhaven obtained a copy of a preliminary. Scopmg
. (“Scoping Statement™) for a power plant at the Property dated March 24, 2000 (Ex‘
S prov1d1ng the Scoping Statement to your ofﬁce, Brookhaven is by no means suggest'v

| _requlred for BRT. Among many other things and as noted above the BRT Wwoul
Q SIgmﬁcant required change of grade to the Property and there i is no 1nd1cat10n tha

Whlle Brookhaven has only been able to conduct a cursory rev1ew of the Scop
- notes that:

e Prior to being clear-cut, the site was characterized by a “mlxcd decnd: us rest” g
dominated by oaks and pmes Exhibit “C”, p. 2-2 and 15 1 -

-« While all of Long Island is wnhm an EPA-demgnated sole sourc' ':aqutfer, R
Property is within a “deep recharge area” as deﬁned by state 'an aw, Exhlblt R
“cn p 2_2 ’ :

e - The Town code class1ﬁes the Property as belng w1thm a Hydrogeologxcall ;_-"
Sens1t1ve Zone (“HSZ”) As such, thereis a presumptlon unde' s

C. Based On Its Prior Conduct, U.S. Rail’s Representatwes Should
Scrutinized

. The pattern of bad faith and misrepresentations exhlbtted by U.S. Rall and Aaﬁ'i.ha
- well documented in the record before the STB. Ultimately, the Board found: i its d
- October 12, 2007, that contrary to prior representatxons by U.S. Rail and ifs ‘affiliate

- Brookhaven believes that the representation of U.S. Rail should be closely scrutlnlzed

o Page references are to the Prehmmary Scoping Statement under Article X of the Pubhc Servzce La',
Brookhaven Energy Limited Partnership and dated March 24, 2007 whxch is submltted herewnth as E




o _f_ involvement is a sham to avoid local land use and zoning regulations is. summaﬁi

L Exhibit “B.”

. . "Road Realty (“Sills™) sought to enjoin the Brookhaven from enforcmg its local
. respect to the activities that had taken place at the Property. While a decmon i

5 .amere subterfuge by which US Rall and the partles that have an 1nterest in th

. hearing demonstrate US Rail’s involvement in a-sand-mining scheme: (a) a-“Railro
L and Property. Lease”(“Lease”)(Ethblt “F” herew1th) (b) an Excavatlon Agreement

“ . the Property and be paid from the proceeds of the sale of the sand up to $3,000,01

o produced no proof of these payments at the hearing. (Exhibit D, p. 42).-

. Excavation Agreement by which Adjo was paid from the proceeds of the:materials th3

R : picture: US Rall the STB- ceruﬁed Class III rail camer, whmh is allegedly constru‘

L~ U.S.Rail’s Claim that it is Constructing the BRT is Sernous;ﬁ"“m ‘,‘uesﬁon\Based_on__:_-:' i-'

._ the Evidence Submltted at the Prelunmagg In]unctmn Hearmg

In order for your ofﬁce to undertake a rev1ew of the BRT 1t should be :sa

E '2007 A transcnpt of that hearing is enclosed as Exhibit “D.” Brookhaven s ar'

* Brookhaven’s post-trial submission of Findings of Fact and Conclus1ons of Law :w

- In the pendmg action in the Eastern D1str1ct U. S Rail and the owner of th

~ yetbeen issued, the testimony and evidence from that hearing is-closed and:the: parti
. ‘post-trial briefs. Brookhaven argues in its post-trial brief that US Rail’s involverier

- venture—a lucranve sand—mlmng operatlon :

Brookhaven beheves that the followmg three docurnents that were 1ntrodu

- 51g11mg bonus of $10 000. The second docuient, the Excavatlon Agreement al- Ii
' Corp. (“Adjo”) (a general contractor for the BRT and partner in Sllls) is able to

- its.costs. For its part, Sills gets up to $6,000,000 plus.a 50% fee. The third: docum
~ unsigned document that contains spemﬂcatlons for a rall constructlon and 1ndlc
: ‘E_Road Realty” (annexed as Exhlblt “H”). - o T

o At the hearmg us Ra;ll claimed that the Proposal has been mcorporated into
_Agreement even though neither document contains any reference to the other and

| documents evidence US Rail’s obligation to construct a raii facility. Exhibit D, p
- and CEO, Gabriel Hall (“Hally testified that he was making payments to Ad]o

of the transactions occurring at the Property that he initially testified he. was unaw

" Property. (Exhibit D, p. 42). When presented with the text of the Excavatwn Agr
. acknowledged that it appeared that payments were being made for sand mmmg b‘

- this was the payment anangement (Exh1b1t D, p. 44) C ST

Hall’s testlmony and the three documents Plamtlffs offered mto evxdenee preseﬁ



thereby affording the parties the protection of federal preemptlon has only a nomrnal role in. the Property as’

- evidenced by a sham agreement under which it pays $1,000 a year to rent 28 acres; of priini "'ndustnal land -
. with no obligation to pay property taxes. In submitting these documents to the court a the hearing, US Rail
- was asking the court to believe that it would obligate itself to pay for the $5,450,000 of rai construction -

improvements and equlpment in the Proposal even though its lease for the Property g1 mated on’

- 90 days notice and there is no express provision for repayment of the $5 450 000 1n constructron

- improvements and equipment. (Exhibit H, ]3(b)). : -

While the Agreement, appears not to make economic sense, when you consrder the very :
- lucrative arrangements that Sills and Adjo (a partner in Sills) have- negotrated based ontheu abrhty to
‘sand-mine at the Property without any state or local oversight, this arrangement make om I 2te-ser
" A more detailed analysis is set forth in the post-trial submission that has been enclo ‘Exhi
- Brookhaven believes that the testimony and evidence at the hearing call into question'w]
" is truly obhgated to construct the BRT. Brookhaven respectfully requests that US Rail | o
~ establish that it is truly the party that will be constructing and operatmg the BRT before’-’ given the
: requested waiver. ST

I11.

US Rail Should Be Required To Establish That It Will Not Be Trans'jomn'fc&n T
Materials S o ,

On December 26, 2007, the Consolidated Appropriations Act, 2008 Pub L. No 110 161 121 -
Stat. 1844 (2007) (“Act”), was enacted into law. Among other things, the Act provrdes the Board with -
- funding for fiscal year 2008. As pertinent here, section 193 of the Act provrdes IR '

() None of the funds appropriated or otherwise made available under this Actto the Surface
Transportation Board of the Department of Transportation may be used to: take any action
to allow any activity described in subsection (b) in a case, matter, or declaratory order
involving a railroad, or an entity claiming or seeking authority to operate as 4 rallroad,
unless the Board receives written assurance from the Governor, or the Governor’s designee,
of the State in which such activity will occur that such railroad or entity has agreed to.
comply with State and local regulations that establish public health, safety, and - .
environmental standards for the activities described in subsection (b), other thati zomng
laws or regulations. : _

(b) Activities referred to in subsection (a) are activities that occur at a sohd waste rarl transfer
facility involving—

(1) the collection, storage, or transfer of solid waste (as defined in: sectron 1'004‘ of the
Solid Waste Disposal Act (42 U.S.C. 6903)) out51de of ongmal shrppmg
containers; or

(2) the separation or processing of solid waste (1nclud1ng balmg, crushlng, cornpactmg,
and shredding). .

; Consequently, no Board decision issued during the period covered by the Act can authorlze any -
- of the aforementioned activities prior to receipt of the written assurance: referenced 1n the Act from the
. governor of the state (or governor’s designee) where such activities are proposed

A newspaper account in Newsday on October 5, 2007 (annexed as Exhibit “I”) explarns the
- close ties that the parties affiliated with the Property have to the garbage mdustry and also reveals that



. areas” and further states that no municipal solid waste will be processed at’ the site

'~ 'the BRTin order to assure compliance with the Act,

B onl October 5, 2007 1ndlcatmg that it prekusly advised the Town that thé Prdperty
“intermodal transportation center that will incorporate switching: anda rallroad s1d1n
" Long Island Railroad tracks located on the property’s southern boundary as'well a

~ :behalf of Sills to enter into an agreement to that effect. Consplcuously absent from
- Sills” counsel'is any representatlon that it would not process constructlon and dem St
' f'the site. s

Based on the foregomg, Brookhaven respectﬁﬂly submrts that US Ra11
- provide binding representations to the Board that transportation of sohd wastc w11

o We appremate your con51deratlon of Brookhaven s concerns about the Marc'
. ‘--look forward to your response and working with you on thls matter :

* New England Transrail, LLC d/b/a Wilmington & Woburn Termminal Rox
Ac ulsmon & Operation Exemption—In Wilming on and Wobum MA STB~F1nan
34797 at 9 (STB served July 12 2007) o ' -' _
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EXHIBIT A




Town of Brookhaven |
Long Island

_ Briam[ X. Foley, Supervisor

October 2, 2007 -

" Surface Transportation Board
" Attention: Nancy Beiter, Esq.
395 E Street, S.W.
- Washington, DC 20423-001

Re: U.S. Rail Corporation Facility/Yaphank, New York. - _-:'~ "

. _ Dear Ms. Beiter:

- The Town of Brookhaven, New York has been in commumcatlon W1th rep S
U.S. Rail Corporation (“U.S. Rail”) concerning a proposed rail facility. on-‘prop
. leased in Yaphank, Town of Brookhaven, New York. U.S. Rail has alleg:_ tha
- _carrier railroad, their construction and operation of this “Rail Yard” is ‘govern
trules and regulations and subject to the exclusive jurisdiction of the Surface Trz
. Board. They, therefore, claim that local laws, rules and regulatlons have no app
. _project. A copy of identical letters from their counsel, John D. Heﬁ'ner, one faXe
and the other received by mail on July 27, 2007 are attached : -

Although representahves of the Town have demanded proof of that autho:.
i copy of any documents or exemptions, U.S. Rail has not provided them.! Th_e ap
- relying on their authority to act because they are an authorized rail corporatlon

3 Without obtaining the necessary permits under New York State anql' VI
- laws, rules and regulations, representatives of U.S. Rail have commenced clearing
. sand mining on the premises. We are particularly disturbed that apparently n :

, _rev1ew under either NEPA or New York State’s SEQRA was undertaken

Department of Law
' Robert F. Quinlan, Town Attorney - '
One Indcpendence Hill » Farmingville ¢ NY 11788 » Phone (631) 451-6500 o Fax. (631) 698-4489
_ - www.brookhaven.org . :
Litigation papers are NOT to be served by FAX except by express pnor wntten p §

Printed on recvcled vaoer



1 Enclosures

- Surface Transportation Board
. . Attention: Nancy Beiter, Esq.
- QOctober 2, 2007
. - Page -2-

Re: US Rail Corporation Facility/Yaphank, New York -

L The Town realizes that if U.S. Rail is actmg under the authonty of the S
- Transportation Board, than their actions may be justified. As we have notrec
-+ documentation from U.S. Rail r their counsel to prove their authority; : the To
- will be filing a formal petmon for a declaratory order with the Surface Transpo
shortly

‘ The purpose of this letter is to advise you of that intended actlon as well
there is any existing process initiated by U.S. Rail on this action, - i

Very trulyyours, o

obert ¥. Quinlan . -
R Town Attorney -
' RFQ:dah '



. Work at the site was voluntarily halted by Wednesday
B evemng, said DEC regmnal director Peter Scully. "The :
_ most serious concern is that a development project that calls for the cleanng'_'o_ :
- mining of hundreds of thousands of cubic yards of material could méve forward
_envuonmental review," Scully said last week. =

Federal defense

- deh t have evidence that Sills Road Realty or U.S. Rail were authorized to: operate as rail
- the Istate ;

' The DEC visited the Yaphank site Monday to make sure work had not Iesumed, sa1
- and U.S. Rail president Gabriel Hall said their companies are "in discussions" With

néwsday.com/newsﬂoca]/ny—lirail0927,0,3 592796.story

*-*?Newsday.com
| Work started for Yaphank rail site Wlthout approvalsz_

-BY JENNTFER SMITH AND ERIK GERMAN

'en[k german@newsday com

'10:59 PM EDT, October 1, 2007

-An Ohio rail company working with Long Island asphalt
‘plant owners has cleared 18 acres in Yaphank and

- éxcavated mountains of sand in preparation for building a »;

. government approvals.
‘.»1ssued citations for mining without a permit to Watral

ifcomsortlum of local asphalt plant and construction

- 'The railroad involved -- U.S. Rail Corp. of Toledo, Ohio, whlch has s1gned a 30-year"1 s
| Road Realty -- says federal law allows railroads to undertake such projects without stat

spur at the site only to abandon the tack when the process became "unduly complex an

work started tor Yaphank rail site without approvals -- Newsday.com

]enmfer srmth@gewsday com

tail-to-truck transfer site -- without having sought any

The state Department of Environmental Conservation has

Bros., the Bay Shore subcontractor preparing the site, and
1o ihe owner of the land -- Sills Road Realty, a

permits, Earlier this year, the same landowners attempted to set up their own. railroad to o

said Gerard Drumm, the chief financial officer and council for Sills Road Realty: 4
state rejected the company's bid for rail bond funding in part because the Departmen_t

' cltatlons which could lead to an administrative hearing 1f the parties cannot resolve the diffe

| .‘A hig haul

- http:'://www.newsday.com/news/locaJ/ny-lira.ilO927,0,2391’596,print.story' |




_ WorK Startea Ior Yaphank rail Site without approvals -- Newsday.com - -
Y. |

. Brookhaven town spokesman Tom Burke said a town inspector estimated about l 000
sand was belng removed from the site each day. "Judging by the size of the hole-it: could
J‘going on for six weeks,"” Burke said. At that rate, at current prlces the sand co nld 1l

$750 OOO

A "We renota sa.nd-mmmg operation,” said Drumm "We're excavating: for a constru on'p
state law that isn't mining." Drumm said Friday the sand was being sold. .

'_ Resldents say they first learned of the project in late August, when they saw machmery top
o the site, which is about a mile from homes e

"We had no clue who, when where, what was going on," said Fran Hurley, presLd"'n
Taxpayers and Civic Association. Hurley said residents are concerned about:t i
_ and whether the excavation could affect groundwater resources deep below the site.

Representatxves of U.S. Rajl and Sllls Road Realty say they have commumcat dan
the town and that they are working to address residents' concerns. L

- Drumm said the industrially zoned site is suited for their facility because it is. close
that it also lies within the town's Empire Zone -- an area where businésses get state:
' ventures that attract capital and create jobs. He also said the facility would reduce loe

Sllls Road Realty first discussed the pro;ect with Brookhaven officials in Januazy.js-
the Suffolk planning department, Drumm said. Town and county officials. cha:tac eTiZ
- -as prehmmary : _ ) -

Qulte a surprise
County pubhc works department's chief engineer William Hiliman ‘said his department h

work had started until late August, when they saw bulldozers in action. Hurley saJd the ‘comp
met: thh her group after she contacted them herself. " 3

Brookhaven town spokesman Burke said the town exermsed "due thgence" and reco'
rallroad contact local civic groups. .

U S ‘ Rall told Brookhaven officials in a July 12 letter that they intended to s'taft'ZWQrk.'
. days. On July 20, town officials met with a project backer, who they said rep
‘bypass local and state controls because railroads are overseen by the federal: Surface
. Board. Said Burke: "It is arguable whether the town should have demanded to:: see thi
'__,_'eeJ:taunJgLemtsLm_lamand.“pwe presumed they_qualified for- the_exempuon ""_ irke sz

- .'_'Earher this year Sills Road Realty had tried to set up its own short-hne rail comp ;
L Suffolk and Southern Rail Road. In May, Suffolk and Southern filed a notice of' q m
' '{"-"Surface Transportanon Board seeking federal authority for the project. But the’ board i

o pro_]ect would require Board authorization -- as well as an environmental review."

. 'Fall mto disfavor

.That‘s when Suffolk and Southern withdrew its application. The board's declslon- i th
W a5t week, said that it would “view with disfavor any futute request for authority
o ',operatlons of trackage at this location unless the construction of that trackage h

| I http_://wwyv.newsday.com/news/loca]/ny‘-lirai10927,0,2391'596,print.stor_y



. Work started for Yaphank rail site without approvals -- Newsday.com

: formally done so.

. quynght © 2007, Newsday Inc.

) by the Board.”

sa;ld his company does not have to file a notice of exemphon becausc U S, Raﬂ.lsfa;lre
: fhe Board as a common carrier in Ohio. ~

-A Surface Transportation Board staff atforney said the board could not determme wh

operating authority for the Yaphank project unless a complamt is filed. As of Monda

o hj;tﬁ://vaw.newsday.com/news/loca]/ny-lirailo927_,0,2391596,prin_t;story | =
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Town of Brookhaven 'A
Long Island

: Brian} X. Foley, Supervisor

October 2,2007

" Surface Transportation Boatd
- Attention: Nancy Beiter, Esq.
- . 395 Street, S.W.
© Washington, DC 20423-001

Re: U.S. Rail Corporation Facility/Yaphank, N_eiv Yérl{:

. N Dear Ms. Beiter:

= The Town of Brookhaven, New York has been in commumcatlon w1th TEpr
- U.S. Rail Corporation (“U.S. Rail”) concerning a proposed rail facility. ofi prop
'~ leased in Yaphank, Town of Brookhaven, New York. U.S. Rail has a]leg, d
. _carrier railroad, their construction and operation of this “Rail Yard” is govern
' rules and regulations and subject to the exclusive jurisdiction of the. Surface Tr
. Board. They, therefore, claim that local laws, rules and regulations have no ap
., .project. A copy of identical letters from their counsel, John D. Heﬂ"ner, one faxe_
. and the other received by mail on July 27, 2007 are attached B

Although representatives of the Town have demanded proof of that au
+ copy of any documents or exemptions, U.S. Rail has not provided.| them! They appe
- relying on their authority to act because they are an authorized rail cozporatlon

. Without obtaining the necessary permits under New York State and‘ 0

' laws, rules and regulations, representatives of U.S. Rail have commenced-cl

- sand mining on the premises. We are particularly disturbed that apparently n
i review under either NEPA. or New York State’s SEQRA was undertaken

Deparhnent of Law
P Robert I Q_u.lnlan Town Attorney s
One Independence Hill ¢ Farmingville NY 11788 » Phone (681) 451-6500 * Fax. (631) 698-4489 1 6505~ ..
: www.brookhaven.org . . ST
Litigation papers are NOT to be served by FAX except by express pnor wntten p

Printed on recveled vaner






- Attention: Nancy Beiter, Esq.
.- Qctober 2, 2007

Surface Transporté.tion Board

| ~Page -2-
Re: US Rail Corporation Facility/Yaphank, New York .

The Town realizes that if U.S. Rail is acting under the authonty'of*the S
L _Transportahon Board, than their actions may be justified. As we have notrec
-+ documentation from U.S. Rail ér their counsel to prove their authonty, the To
 will be filing a formal petltlon for a declaratory order with the Surface Transpo
shortly

o The purpose of this letter is to advise you of that intended. actlon as well
i there is any existing process initiated by U.S. Rail on this action. -

Very trul

obert ¥. Quinlan - -
e Town Attorney
" RFQudzah

- Enclosures




'-'?_%Newsday.com

S ‘plant owners has cleared 18 acres in Yaphank and
*. excavated mountains of sand in preparation for building a

- -‘v-lSSlICd citations for mining without a permit to Watral

;.;"fcomsortlum of local asphalt plant and construction

. A big haul

Work started tor Yaphank rail site without approvals -- Newsday.com "- IR A «..-_:Pagi_eﬂ_ 1 of 35

: _,:‘1:_5néWSday.com/news/ldca]/ny-liraﬂ0927,0,3592796.story

- '.Work started for Yaphank rail site w1th0ut approvals

-BY JENNTFER SNHTH AND ERIK GERMAN

' ]enmfer srmt_h@gewsday.co_m
'enkgermgg@newgday com

R '10c59 PM EDT, October 1, 2007

e An Ohio rail company working with Long Istand asphalt

L .rall—to-h'uck transfer site -- without having sought any -
: govemmcnt approvals.

The state Department of Envuonmental Conservation has

.~ 'Bros., the Bay Shore subcontractor preparing the site, and
o ﬁe owner of the land -- Sills Road Realty, a

: ""busmess owners with offices in Syosset.

- Work at the site was voluntarily halted by Wednesday
~evening, said DEC reg10na1 director Peter Scully "The S

- most serious concern is that a development project that calls for the cleanng of 28.

. mining of hundreds of thousands of cubic yards of material could move forwa: rithon
: _envuonmcntal review," Scully said last week. -

Federal defense

: The railroad involved -- U.S. Rail Corp. of Toledo, Ohio, Wthh has 51gned a 30-ye
Rozd Realty -- says federal law allows railroads to undertake such projects without sta
permits, Earlier this year, the same landowners attempted to set up their own: railroad to
‘spur at the site only to abandon the tack when the process became "unduly complex and
said Gerard Drumm, the chief financial officer and council for Sills Road Realty: An,
statc rejected the company's bid for rail bond funding in part because the Department

" didh't have evidence that Sills Road Realty or U.S. Rail were authorized to: operate as
the |state :

. The DEC visited the Yaphank site Monday to make sure work had not resumed,-{ aid
- and U.S. Rail president Gabriel Hall said their companies are "in discussions" With _th DE
CItathIlS which could lead to an administrative hearing 1f the parties cannot resolve 'th TS

~ httpi//www.newsday.com/news/local/ny-lirail0927,0,2391596,print story




_ WOIK Started or Y aphank rail siie without approvals -- Newsday.com
R
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- Brookhaven town spokesman Tom Burke said a town inspector esumated about l
sand was belng removed from the site each day. "Judging by the size of the hols

. going on for six weeks,” Burke said. At that rate, at current pnces, the sand co ldse
$750000 A S

| "We renota sa.nd-mmmg operation," said Drumm "We're excavating: for- a c'_ n
state law that isn't mining." Drumm said Friday the sand was being sold

'_ Resldents say they first learned of the project in late August, when they saw machmery
“the! 51te, which is about a mile from homes -

. "We had no clue who, when, where, what was going on," said Fran Hurley, prés en
Taxpayers and Civic Association. Hurley said residents-are concerned about:the tra
A and whether the excavation could affect groundwater resources deep below th

Representanves of U.S. Rail and Sllls Road Realty say they have commumcat anum
the rtown and that they are worklng to address residents' concerns. = .

- Drumm said the industrially zoned site is suited for their facility because it is. close
that it also lies within the town's Empire Zone -- an area where businésses get state
' ventures that attract capital and create jobs. He also said the facility would reduce Tocal

Sllls Road Realty first discussed the project with Brookhaven officials in Januar,y
the Suffolk planning department, Drumm said. Town and county officials characte 128
‘as prehmmary : ‘_ .

Qlilte a surprise

County pubhc works department's chief engineer William Hlllman said his departrnent had
 work had started until late August, when they saw bulldozers in action. Hurley sa1d the.‘c
met ;wrth her group after she contacted them herself. ST

Brookhaven town spokesman Burke said the town exerclsed "due d111gence" and reco _'
' rallroad contact local civic groups.

_ U S Rall told Brookhaven officials in a July 12 leter that they intended to start work: i
days On July 20, town officials met with a project backer, who they said rep_"
bypass locel and state controls because railroads are overseen by the federal Surface'
- Board. Said Burke: "It is arguable whether the town should have demanded 1o, see thi

____cen;amly_emstsm_lamands.ﬂe_presumedihey quahﬁedfontheexemp@n " Buirke

L ,'Earher this year Sills Road Realty had tried to set up its own short-lme rail company "
L Su.ffolk and Southern Rail Road. In May, Suffolk and Southern filed a ‘notice of
~*"Surface Transportatlon Board seeking federal authority for the project. But: the DOAT
- pro;ect would require Board authorization -- as well as an environmental rev1ew

s "Fal! into disfavor

.That's ‘when Suffolk and Southern withdrew i its application. The board's declslo[ ;
last week, said that it would "view with disfavor any future request for- authority-to
o operauons of trackage at this location unless the construction of that trackage has first:

S _liftp;/;/wwyv.newsday.com/news/loca]/ny;liraj10927,0,2391596,print.story



" 'Work started for Yaphank rail site without approvals -- Newsday.com - = . =0 o0 2 Page3iof3 - o

. by the Board."

. U.S. Rail has not submitted filings on the Yaphank project to the Board RaJlroad pre
i sald his company does not have to file a notice of exemption because U S. Ra:l s a]re
B the Board as a common carrier in Ohio. )

" ‘A-'Surfaoe Transportahon Board staff attorney said the board could not determme wh
- operating authority for the Yaphank project unless a complamt is filed. As of Mon ;
o fomnally done so. L

" Copyright © 2007, Newsday Inc.

. -

g htt}ﬁ://www.newsday.com/news/local/ny—lirailo927,‘0,2391596,print.story | : 10/5/2007 p 7' ;0
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- JUNITED STATES DISTRICT COURT
' 'EASTERN DISTRICT OF NEW YORK

-

- SILLS ROAD REALTY, LLC, US RAIL CORPORATION,
_* 'WATRAL BROTHERS, INC., PRATT BROTHERS, INC.,
_/ADJO CONTRACTING CORP. AND SUFFOLK & -
'SOUTHERN RAIL ROAD LLC,
Plaintiffs,

-against-

. 'THE TOWN OF BROOKHAVEN,

Defendant.

I A PROPOSED FINDINGS OF FACT:
o AND CONCLUSIONS OF LAW
e SUBMITTED BY DEFENDANT TOWN OF BROOK

- _ Law Offices of Mark A::Cutl
S ' ' Attorney for Defendant.
434 New York Avenue -
e ~ Huntington, New__York‘
S | - (631)351-3501




PRELIMINARY STATEMEN_T‘ "

Defendant Town of Brookhaven (“Brookhaven”) submits the within’

PROPOSED FINDINGS OF ,FAC.T-'

h _.:pa.rtner in Sills and was initially formed to become a common camer but' ever recei

(Tr 59).



el ,Suffolk, Sills, or any other related entity conducting rail construction.'at:t]i'

2. Sills was formed by strategic parmei's,who include AD Collms

company, Suffolk, Adjo and two unnamed md1v1duals who are 1n the asphal buis

| .s1gmﬁcant need for stone in the production of asphalt. (Tr 58- 59)
Hlsto;z before the STB

) 3. Prior to commcncing this action, Plaintiffs made -set;/cra'lj_:_ﬁl gs:

Ea.-'r'e_:'.é_et forth in detail at Joint Exhibit 1 (heteinafter “JE-17). Those pfoccc:di

~ . iecision by the STB dated October 12, 2007 (“October 12 Decision™), whi

cease from' such activity and either obtain authority frdm the STB or an STE
'-*', - act1v1ty does not require STB approval. (JE-1, Tab 1, Exh1b1t A)
.. 4. The hlstory of the proceedlngs is summanzed below and atlength
' .Ede'cision, which deﬂied Plaintiffs’ request for a stay of the October 1'2: D_e'c;_s1q
5.  On May 18,2007, Suﬁ’olk ﬁled a verified notice of exemptlo
authorlty pursuant to 49 USC §10901 and 49 CER §1150. 31 and mdxcated‘tha Stffoik ha
'-' {.'Zagr,ecment with Sills for the lease and operation of raiIroad tracka‘gcjanlc_if
constructed at the Property (JE 1, Tab 6, Exhibit B, p. 1). |

6.

: "construct a line of rallroad and that Sllls has not sought STB aut.honty fo
B Suffolk was dlrected to file supplcmcntal mformatlon by June 21 2007
actlvmes on the trackage. I

7. OnJune 15,2007 Suffolk informed the STB that duc to ad

] "had decided to thhdraw its Notice of Exemptlon (JE -1, Tab 6, Exhlblt_B



8. On July. 12, 2007 and July 25, 2007, an attorney for US Ra1]adv15ed

| él_etters to the Town Attorney, that he represented US Rail, an Ohio based cortipan ’

3 an environmental review under the National Environmental Poliey‘ Act. ; _

10.  Inits August 13, 2007 decision the STB warned

not be met. Suffolk filed such a statement, but failed to prowde a'nye
in its notlce of exemptlon as to why the antmpated movements of inter!

~ Nor did Suffolk explam why the antlclpated increase in truck trafﬁ_
meet or exceed the STB’s thresholds

Id

w1thdraw its Notice for Exemption “because Suffolk had stated that'ﬁeiithex"l



. ;_‘2007)

- | $750 000) at the Property. (JE-1, Tab 1, Exhibit D, Exhibit B).

14, Based on the new evidence that rail constructlon m1ght " €

Wﬂl prevail on the merits; (2) whether petitioners will be i_r"ré']iarabzly-‘h'c_l;n'he.

1 (3) whether issuance of a stay would substantlally harm other parhes, and_ (4)

- stay would be in the public mterest (.TE 1, Tab 6, Exhibit B)

',jjrh-e STB and Second Circuit Deny Plaintiffs’ Stay Request

‘ rThe Jpetition for reconmderatlon was ultimately denied in a declslon dated Decemher 24
o nearly identical to those articulated to 'deny the request for a stay. Suffolk & Sauthern
" . Operation Exemption — Sills Road Realty, LLC. STB Finance Docket No. 35036 WL



17. The STB’s decision denying'a_sta_y i_ndicoted that pehtloners wet
on thc merits of their argument that no STB authoﬁty or NEPA review was
‘ Exhibit B, pp. 4-6). | | |
‘l 18. In analyzmg the meparable harm argument advanced in the ﬁ:

o fgcommentcd that “[p]et1t10ners clalm of opportumty costs and constructlon 68

| 6 Exhibit B, p. 6) (citations omitted).
. 19. In evaluatlng the “public interest” criteria reqlﬁréd for a sta i
o “‘[w]hlle petitioners cite the need for more fre1ght facilities on Long Island,‘zthe Octok
docs not prevent the facility from bemg constructed. once appropnate appr__
'V “:‘any potential public benefit could stxll be realized. Instead, the pubhc 1nterest is bett:

| :pre_cjuding the potential evasion or misuse of the Board’s processes'that coul

: oonsfrucﬁon and operations proposed here to proceed without tlle'_licérisie_:_ and NEP;
appear to be required.” (JE-1, Tab 6, Exhlblt B, p 7.

20.  On November 9, 2007, with the petition for reconmderatlo 8]

P '._ll'_ltlffs’ Request for a Preliminary In]unctlon

21,  Plaintiffs commenced this action seekmg to prehmmz;nly enjoin

_. any. actlon to prosecute appearance tickets it 1ssued to Plamtlﬁ's on’ October
- :frOm issuing further tlckcts Plaintiffs also sought to enjoin the Town from
" ipté;fore'“ﬁth or obstruct Pla.intiffs,’ construction and operaxion of” t'hev Rall
5 s



: Gerard Drumm §29.
- 22. US Rail claims that it is obligated to construct and @peraté 4
i pursuant to a document entitled “Railroad Operating Agreemcﬁf and Pro :

--..'G(Exhlblt 7) (Tr. 20).

23.  Under Paragraph 3(b) of the Agreement, US Rail “w1ll pay

: obhgatmn to construct a rail facility at the Property

28.  The Proposal, which allegedly delineates the constructlon

- be performed by Adjo has a total price tag of $5 450 000. (Exh1b1t 10)
. .



29.  The Excavation Agreement is betwoon. US Rail, Adjoas

:" “Owner” and providos in the ﬁrstéand second “Whereas” olausos,g'ﬁiof___}gio IS Rail h
' | the Contractor, Adjo, for the ixnpfoi/emcnt of the subjeot‘pr'ope'rtios and |
- __._.::Ten‘ninal. (Exhibit 8, p. 1). | |
30.  Paragraph 1 of the Excavation Agreémont also provides tha

Agreement, to excavate in, on, and under the Subject Propemcs
materials, and any products denved from such matenals (coIlec

(50%) of the excess (the “Excess Payment”), if any, of all Revenu S:
hereinafter defined) over Contractor’s Expenses (as hereinafterde
Base Payment shall be paid in installments as set forth in- Exhibit B
Excess Payment shall be paid within sixty (60) days following the-en
- Term or earlier termination of this Agreement. Quantities of Bar
©  from the Subject Properties shall be determined using Owner s scal
the Subject Properties. (b) For the purposes of this Agreement,__(l
shall mean the gross revenues derived from the sale of Bank Run ahi
gross revenues derived from the excavation and site preparation o
Properties and (ii) “Contractor’s Expenses” shall mean all documénitéd
Contractor in performing its obligations under this Agreement (“Co
allowance equal to twenty five percent (25%) of Costs and the Base
actually paid to Owner. Owner shall have the right from time to tim
Contractot’s books and records to confirm any determination of’ Rev
- Contractor’s Expenses. (c) Owner agrees to allow Contractor to r
* indeterminate quantity of Bank Run from the Subject Properties,
~ or cumulative maximum quantities, limited only by the requiremeénts.of the:




Excavation Plan and the depletlon of Bank Run reserves on the Subjcct‘
Properties.”

Exhibit 8, 14.
32. Gabnel Hall (“Hall”), Pre51dent and CEO of Us Ra11 1mt1 ]

- fP"l;oposal also does not contain any ref_'crencé to US Rail but rather ifidi'cé s
- 'Road Realty.” (Exhibit 10).

N A 34, Hall testlﬁed that he had written some checks to Adjo for h

35.  After reviewing the Excavation 'Agreement, Hall adkﬂowi_ed
pcrnntted to sell the matenal from the site but could not confirm that, th1'
: pald despite having reviewed and sxgned the Excavanon Agreement on

36.  Hall acknowl‘edged that the"re was nothing in the _TiCk_etS" dirg



for i?laintiffs’ activities at the Property and with kriowledge of the.'_f"a'ct' thatso
L partncrs in Empire. (Tr 75-84).

39.  Aninvestigator for the Town Attomeys Ofﬁce of Defendan

. (Exhibit C).
PROPOSED CONCLUSIONS OF LAW '

POINT I

e - THIS CASE SHOULD BE DISMISSED
- ~ BASED ON YOUNGER ABSTENTION

* injunctions.” Id. at 45.

In applying Younger, the Second Circuit has stated:

[Flederal courts should generally refrain from enjoining or othemse mterfenn%;mio g
state proceedmgs This prmc1p1e of abstentlon is grounded in 1nt ' : : Ve

separate functions in their separate ways JIn recogmtlon of tlus
gcnerally prohibits courts from takmg Jurisdiction over federal co




e _ absent a suggestion that a prosecution was ‘brought in bad faith- or is only one ‘ofa

L prosecutlons

i const1tut10na1 clalms for abstention purposes New Orleans Publzc Servzce Ine

i supremacy of federal statutes than in enforcmg the supremacy of exphc t

_ .tlcket charging him with a wolatlon of the New York State Penal Law for .placm

:" strckers throughout a cafe Schlagler, 166 F. 3d at 439. Schlagler sought
o - p’ending criminal proceedings claimmg that the ticket violated his constitutioh'
1d. The Second Circuit held that an injunction should not be granted ins'c‘sfé}fas'--ff%‘ab
> reasoning that the constitutionality of the statute could be addresse 14

s _crirhinal prosecution. I/d. at 443 (quotmg Younger 401 U.S. at 49).’- ‘

o of New Orleans 491 U.S. 350, 365 (1989)(“[t]here is no greater federal lntere

: and constrtunonal challenges to state action, no less than pre-emptlon-bas
- questlon the leglt:lmacy of the State s interest in its proceedings 1 rev1ewmg
In applymg Younger abstention courts “must determme 1) wheth _

E fproceedmg, (2) whether an important state interest is mvolved and (3) wheth
10 '



The Tickets are a part of ongoing State Criminal Proceedi‘n'g s

Plaintiffs seek to enjoin 2 criminal proceeding®. (Tr. 106 111) 1

of the State of New York v.”a number of the Plaintiffs named herem an' ‘

"1 many of these Tickets are considered misdemeanors. (Exhibits 1- 5)(T T 109

no serious argument that the Tlckets are not a part of an ongomg cnmmal proce

The Tickets are a part.of State_-Cnmmal Proceedings that
Implicate Important State Interests i

“There i 1s no question that [an] ongoing prosecutlon 1mp11ca1es 1mpo'_ _

2 There was some. discussion at the hearing as to whether the Tlckets were cr': in
106 108). Even if the tickets were considered civil in nature, abstention would stn]l app
been extended to state civil or administrative proceedings. See Washington V. Coum‘y 7}
318 (2d Cir. 2004); Diamond "D" Const. Corp. v. McGowan, 282 F.3d 191, 198 (2d Cirl:2002);
I988 U S. Dist. LEXTS 15289(2d Cir. 1988). _ "

11



7 adjudlcatmg federal or constltutlonal questions. See e.g: People of the
L ;‘112:6 ‘Misc.2d 185, 481 N.Y.S.2d 613 (Suff. Cty. Dist. Ct.1984)(h91§11}g
v ';Ofdinance §85-421A unconstitutionally vagile)' People of the St:c;te of New Ya
- t-':MlSC 3d 925, 834 N.Y.S.2d 445 (Nass. Cty. Dist. Ct. 2007)(h01d1ng town or i

Flrst Amendment); People of the State of New York v. Frie, 169 MlSC Zd ‘407,64

Cty Dist. Ct. 1996)(hold1ng an anti-noise ordinance does not run afoul of constitutio

standard)
There is No Ewdence of Harassment or Bad F a1th Prosecutlon

Plaintiﬁ's sought to est‘ablish that tickets were i-ssued to Em'piré i

actzvmes at the Property and with knowledge of the fact that some of Plamtlﬁ'

Propeny (Tr. 75,77 & 106). In sum, the Tickets were not 1ssued in ba :

y L?]alntlffs.

12



POINT II

PLAINTIFFS LACK STANDING

Arucle III ) See also, Jenkins v. United States, 386 F.3d 415 (2d C1r 2004




The Secbnd Circuit has denied standing when the court ce_uldfbnly

B '. the t1ckets directing them 10 stop construction. (Tr 41 & 74).

| - Thus, even if Defendant were to concede (which it does not) 'i'ihét'

o mjury-m -fact at the hands of Defendant that was falrly traceable to the challenge

;- . way that this i injury « could be redressed by the requested relief, Thls Co

e -VI-m?élaﬁve to the third prong of Plaintiffs’ Order to Show Cause Whei) ,it IIOFé
_ ‘ 4 c- :




o e cannot resume construction of their rail facility even if granted an mjunctl

o below Plaintiffs have neither sustained nor alleged irreparable harm, nor

| ;'.cese in controversy before this court as far as that request for relief. Because at'th
. very hypothetical.” (Tr 122) | g

Based on the foregoing, Plamtlffs have failed to satisfy thelr burde
a.nd therefore this Court should decline to exercise subj ect matter Junsdllon ovél
| POINT ]]_I o

PLAINTIFFS HAVE FAILED TO MEET THE REQUIREME
~ FORA PRELIMINARY INJUN CT IO :

.. _ C1r1 979). Whete a private party seeks to enjoin enforcement of state pow
) "‘be Ba_lanced against the private interest asserted by the plain’piff.- 'Br;dafy v Vzllag of P
734288 (2d Cir. 2001), o
| There rﬁust be an extraordmarlly pressmg need for i 1mmediate fede

Lawson v. City of Buffalo, 52 Fed. Appx. 562, 563 (2d Cir. 2002);- Dzamon;d 'D
) -McGowan 282 F.3d 191, 198 (2d Cir. 2002). |

As noted above, there is no need for 1mmediate federal equltable

- .the merits. Therefore, their request fora prehmmary injunction must. be den1'

. A, Plaintiffs Have Failed To Establish That They Have, Or Wm,
' ~ An Irreparable Harm Xf This Apphcatlon Is Not Granted By T :

15 -



- is hkely to suffer 1rreparab1e harm if equitable relief is denied. JSG Tradm

L. |

estabhsh irreparable harm. Hart v. Felder, 2007 U.S. Dist. LEXIS 89915 :

| '_ | Lusk v, Vill. of Cold Spring, 475 F.3d 480, 485 (2d Cir. 2007))

The showing of irreparable harm is the “single most impoitant prereqm

' prelirninary injunction™. Bell & Howell v. Masel Suppzy Co., 71"9"F.2d'i;42,

mete possibility of harm is not sufficient: the harm must be unmznent and the mo

_Nor will a preliminary 1nJunctlon be granted if the movant can be compe

S \The Coastal case has been modified to the extent that STB recently ruled that Coastal'
“of: New York and Atlanti¢ Railroad and, as a result, the STB “does not have junsdlctlon

“and the federal pre-emption in section 10501(b) does not apply. See Town of Babylon'an
- Retmon for Declaratory Order. STB Finance Docket No. 35057, 2008 WL 6488488 (ST

16



B It is clear that Plamtlffs have not demonstrated facts remotely smnlar to *those sez_ fo

BSOR. In Coastal the Town of Babylon 1ssued a stop-work order and attempte

Sl ;-' _ Plaintiffs Have Failed To Establlsh That They
4w Will Succeed on the Merits of Their Claim




N dgainst preemption recognized by the U.S. Supreme Court). Retiance “on the

pre-emption limits ‘congressional intrusion into ‘the' States’ traditional pfjrg'r'ogaﬁ s

authorny to regulate for the health and welfare of their citizens. . at_1328 el
Flores 521 US. 507, 534 (1997)).

~a, The STB has rejected the merits of Plamtlffs Arguments.

i ¢ Plaintiffs have argued that the rail facility is likely to be deemed-

y subject to STB jurisdiction but does not requn‘e constructlon approval :Sp '1ﬁcall

\\ =

: qlents when it c_lecided Plaintiffs’ petition for a stay of the October 12._ljé¢ Sior

A

18



o b..  Plaintiffs did not present proof of rail constructlon.

e authorxzatnon from the Board to construct or remove under 49 U.S.C. 10906. . .; and 3)s

'}ifis already authorized to provide, as the proposed construction and' operations will

of mxles from U S. Rail’s existing operations in Oth (d. at p 4)

. ',:operate ; (2) ancxllary track, such as “spur,” “industrial” or “sw1tc}ung” track Wthh do

g -which is not part of the national rail transportation system or subject to the Board’s jurisdicti

© .njot mtended to serve the general public. State and local regulatxon is fully apphcable to’ ‘pn' at
'6‘ EXhlblt B, p.2). :

I o 19




. §i:tpé'piiyment arrangement. (Tr. 44).
20



Hall’s testimony and the three documents Plaintiffs offered into evrdencepr g

prcture US Rail, the STB-certified Class III rarl carrier, which is allegedly . ot

§ | thereby affordmg the parties the protection of federal preemption, has on]'

: ‘] 'P_roperty as evidenced by a sham agreement under which it pays $l,(_)(_)0' a'){ea_r

B .?eqpipment (Exhib.it'7', B(b)).
- While the Agreement appears not to make economic sense wherr yo‘u cor
. wlucratwe arrangements that Sills and Adjo (a partner in Sills) have negotlated b

B S i,sand-mme at the Property without any state or local overslght thrs a‘rrangeme_ _
o As the Second Circuit has noted the equitable powers of the Court should “nev T b
- : | of one who has acted fraudulently, or who by decext or any unfan‘ rneans has g
PenneCom B.V.v. Merrill Lynch & Co., Inc, 372 F 3d 488, 493 (2d Cll‘ 2004)

47 U S. 228, 247 (1848)). Along the same llnes this Court is being. asked t ) Sari
" _federal railroad preemption doctrine in order to further Plaintiffs’ thmly-Velleri’sc. 21

’:legltrmate local land use and sand—rnmmg regulauons




L iaptually lookmg to extend a “line of railroad” (the pos1t10n advanced by the__Vlllag

Whjch has directed Plaintiffs to cease from conducting rail constructidﬁi and eitn};;;-sb
ﬁom the STB pursua.nt to 49 U.S.C 10901(a) or obtain an STB demsmn ﬁnd1

j | not require STB approval.

Until such tlme as Plaintiffs receive such direction from the STB the STB,

‘ Junsdm‘uon At this point, the only thing which the STB has “asserted” 1s .

- t - An addmonal distinction is that in BSOR, the Court declmed to delve 'to_

22



_ i laws penmtung and pre-clearance requirements and other local ordlnances and ,

e ‘:_)could interfere with 1ts operations...”” Id at 249 (emphasis added) That reque formyjan

Uy rehef was not granted. /d. at 256-57. Here Plam’uffs are essentlally aslung for the, _

. .' fD’ Exhlblt B). On balance Defendant and (the public’ s) interest should o”'

feet of spur track, which intersected with the main line at the edge of the_p ,pe

H
V

o
o

There is, however, one significant similarity betw_een this case and -PS R

: '.. ilﬁz;}eOnmder and follow. In BSOR, the plaintiff sought to en]om “the eniorcement of’

rehef by seeking to enjoin the: (a) prosecutlon of the: Tlckets (a) 1ssuance o ﬁmhe ck

(c) takmg of any other action to 1nterfere with or obstruct’ Plamtlffs constructlon- :
- As in BSOR, this request for injunctive relief must be denied.
D " The Equities Balance against an Injunction

| Plaintiffs face a very simple result if an injuncﬁon does not issue: they

: éc're'sof trees and sand-mined thousands of cubic yards of material' fro‘rﬁzf-he’ site.. (J

" 'fj'Plamtxﬁ‘s

23



: -si lStamzcarbon N.V. v. American Cynamid Co., 506 F.2d 532 537 (1974)) (dete

' E. The poss1b1]1ty of Harm to other Interested Partles and tot
. Should be Considered in Deciding whether to Grant the Pre

This court should consider the possibility of harm to other mtercs

demal of injunctive relief. Liddy v. Cisneros, 823 F. Supp. 164 177 (S D 1

of mjuncuon “cannot always be made simply by reference to the mterests :

i
| \lcourt”) (quotmg Virginian Ry. Co. v. vastem Federatzon, 300 U.8. 515, :55 57 S

make thls decision.

}
v
'_y
|
4

3 _‘ 4_04; F.3d 638, 645 (2d Cir. 2005) *
24
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“Tor
b
|

Plamtlffs have articulated thelr public interest argument to the STB m their

e \rev1ew that appear to be required.” (JE-l Tab 6, Exh1b1t B p. 7) That ratlonale

" tCOmpellmg in the current context

| Dated Huntington, New York

March 31, 2008

Charlotte A. Biblow, Esq.

~ Attorney for Plaintiffs

CONCLUSION

Respectfully submitted, *

LAW OFFICES OF . .-
MARK A, CUTHBERTSO

s/ Mark A. Cuthbcrtson

Mark A. Cuthbertson (M
Attorney for Defendant Tow
434 New York Avenue ... = ;.
Huntington, New York 11 '143 :
(631) 3513501 -
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LLC, a New York limited fiability. company, wh
"~ Underhill Boulevard, Syosset, New York, hereinaft

! iToledo, Ohio 43617, hereinafter "LESSEE".
- "PARTIES”

| THE PARTIES AGREE AS FOLLOWS:

THIS AGREEMENT is mcde by and beiween

U § RAIL Corporahon whose address is 7846_

fransload fccnhfy mcludlng bu’r not nmn
assefs::

(@)

#He be buﬂf by fhe Lessee cnd cons_ ,
qand sqhsfochon of Lessor'

(b) _All fronsferc:bie govemmental permlis
approvals and licenses owned or used?b
‘connechon with the Leased Asse’rs



e}

(d)

: (ﬁé»).

- LES

(a)

| them, 10

franchise, nghf-of-wcy. I|cense or Iecse.

Al Ie‘dses.‘ easements, hcenses ng‘_
~ Interests.in real property owned, ledse
-or otherwise held by the Lessor in® cor
operation, use or enjoyment of fhe
-and |
Al uliity service confracts .in"co
. (mcludmg( without limitation, public

and_orher utility service qgr.eememgf}i_f}

Effective on the date of execution

i) To fully and camplefely use all

i) To operate the Leased Assefs. s

All - rights, :-benefits and privileges ::
corinection with the Leased Assets
grantor, licensors, lessor or franchise
capacity, arising out of or under any

the Leased Assets;

operahon, use ofr enjoyment of

crossing agreements, and pipeli

Lessee will have dll. rights, free
interference or hindrance from: the!
affiliates, employees. or any eniﬁy

lowful purpose;

raiiroad or other: Jegitimate busm S5
1he opera’non ofa common came |



(o)

(1)

(b) B_QMQQL Lessee, wiﬂ':pay-dnnudlffé

(i} to receive and demand poyme
customers. and

{iv) To receive and demand paym
 leases, renfclsorrepctr serwce__

AT any hme during the term of the:
enter info an agreemem‘ with: an offil
that will handle the actual day-to-day operatien
Leased Assefs os a cammon carrier o B o]
however, that Lessee shall remain pri
performance of such day-to-d
dccordance with thls Lease.- 3

_I_ezm_&ubjecf to. SQCTIGH 3((:) of 1hef:._L
- Agreement shall be thirty (30) years,
2007. Theredfter, this Lease will aute
additional: periods of ten {10) yec
gives written notice of its intenfion to e
to the Lessor at least one. m year pnor
’rhe Leose.

one thousand doilc:rs ($1.000) per: yed
ihns Lease, mcludmg ony renewal peric,,_



- track on the Lec:sed Assets,

In order to induce Lessee to enter in fo this:L:
to pay. Lessee upon execution of this Lea
Thousand Doliars ($1000000} ‘Lessee ‘agr
this payment by Lessor for services provided
and credited to Lessor for engineering:
services provide in connection with the

r he Leased Assets shall be the exclus:v

(a)

(o)

(c)

(d)
' Lessor 5 pnor wrlﬂen consen’r

(e} Nofwnhstanding cnything To fhe coni
Leaose, Lessee's use and occupation o

- shall be solely for the purpose, ‘an
necessory, to provnde for The movem,,,




hereof Lessor re’rcnns all rlghts {;.'r .
occupy the Leased Assets for its pu
Lessee agree to execute and deliver
to fhls Lease or such o’rher mstru

| _Leased Assets

lts cls.ﬂgnee

REPAIRS Al REPL \CEMENTS.

Lessee shall keep the Leased Assets in goed fe
Lessee’s own cosi cmd expense maki

ammediotely become fhe property of Lessor

Lessee at Lessée s own c:bst cn'd 'éxpéﬂh



10‘

satisfactory to Lessor. All insurance polici

__Lessor Eech hobnllty pohcy shall prov:de 'rh
on behalf of Lessee and Lessor as 'rhe|'

| cancellahon of any policy

‘-mdemnnhes contomed in thls secﬂon shal
~the termination of this Lease i arisin
© occumrences dunng the term of this Leose |

fo_rm ,,_and wnth the lnsurcnce compan

Lessee ond Lesser as msured and coplesﬁ'f

appear. .Each insurance. company. shcll a
Lessor 30 day’s prior written notice of ar

TAXES. -

Lessor shall pay when due all taxes imbbs'ed
Leased Assets durmg 1he term of ’rhe Lecse
Income Taxes. » ,

Lessee assumes Iiobmty for and shall ande‘
losses, dcmcges, clcums. suits, costs_

premises to snspec’r ’rhe Leased Asse’rs and -‘f
the Leased Asse’rs are being used. i




Lessor represents and warrants the following

(bl

- {d) Tifle t ties. an
- 10 oII of the Leased Assets subjec

-pledge, flen, encumbrance, securify: iy
-other than the encumbrances set fér

| (e)_

"_compcny duly orgcmzed validly exis
‘property . authorized, cccordmg
and- carry out the transochons co

‘Lease.

valid, and bmdlng obhgahon of Lesso

"'lmpcnr Lessee s abihty_ to Use the

:mcrketcbﬂn‘y of title of Lessor's asse
, Lessor fo Ieose the Leased Assets ’fo Le ee

-":_,§1g tus of antrcxcfs, Lessor  has, fo
'knowledge, complied with alf . of_

'con’rracfs described in this Lease, i
' contrcc’rs and commitments to WhIC

Lessor s a. New.
standing under the lows of that': st

Agreemen’r and duly:adopied Resolu

Aymg__jx When execu’red ’rhis Lea'

operc:te a rcilroad

this Lease. Further, except as set fort
are no rmperfec’nens of fitle that

the exten’r non-comphance wo



()

(o) N

(k)

']'_g;g_ All personal prepeﬁy ’raxes an:
“nature assessed against Lessor and/o

‘execution of 1h|s Lease.

- received any- nohce of ony def__ e-{ c

are fully paid by Lessor when due i

any iax au’rhomy on ’rhe umountﬁo

| relief | act, whefher ste’fe of' 'f‘
appointment of a frustes, T

assignee, or: ofher slmﬂor off’ j
_properly.



(it}

state, and local laws cmd re

(i)

‘and (d) Lessee w’ll not incur any liabili OFQk c

| such benefits as Lessee shall ag
| emptoyees in the exercise of Less

collettive borgoinlng ogreemen T
between Lessor and labor union
representing any of Lessor's’ ‘em
does not now exist and there ha
informal request to Lessor for. colt
for an employee election from @
Naﬂonal Labor Relcfions Boord {t

material comphance wﬁh “all

remplcymeni and employmen’r K

of ony kmd ansmg ou’r of Lessor

clcnm by cny of Lessor's employe 3
employment retatlonshlp wﬁh Less C

ocknowledgeS' S
Lessee does not assume: ony em
Lessor whofsoever. cnd (b} Le




()

()

| co.nducteqj by- .or_on behclfv pqr’ry in ;q

regulahons.

- respect to. 1he Leased Assets:
{i

| (ﬁj

presen'rly pendmg or threofened
enforcement actions, mveshgohons.
clclms demands, dchons, Img;

Leased As’seis Lessor makes no oi
representations or warmanties, but Les;
that neither Party is required to. sug
satisfied with the enwronmen’rcl rep

"ondmon of - ASS
hereof, the followmg represen’raho

Assefs ond/or the Lessor mclud{,
VlOlCIiIOH of any federal, state, or:
statutes, regulations, ordln
enwronmental regulatory requsre




{n) No Violation or Breach. The performa
 not be in violation of any.laws, statute
“state or federal reguiations, court. orag
or ruling, nor is the performance.of this:
the conditions or restrictions. in. e
pursucm ta any loan documents, wheih,
is secured or unsecured other than asse
10 this Lease

o) Broker's or Finder's Fees. No agent,”

banker, person, or firm acting on behal
~ be entifled to any broker's or finder's.
commission or similar fee directly or i
of the Partiesin connechon with the. Leas'

lq) Relignce. Subject fo S'e'ctio.n 14_(c).’
foregoing representations and warra
the Lessor with the knowledge and:e;
Lessee is plccung complete reliance.on’ el

14, REPRESENTATIONS AND WARRANTIES OF LESSEE
Lessee represents and warrants the fol!owin '

{e)) §'1g' g"; gfv ﬁgrcng;gg“ Lessee is an @h .

confemplcted by this i.eclse.

1




(<) Awaren_e_gs QI ng;gg Lessee ccknowledg

(fi)

the meri'rs and nsks of Ieosmg hi
_pursucni to this: Lecse -

(d)
commond of dny cour’r or govem
been en’fered against or served ‘upon-Lesst
this Lease cnd/or fhe trcnsochons contemy
Lease. | S
(e} 'rgkg r's ori F‘fh'dgr S | 'ggg No agent : brok”

commnssron or mmﬂar fee dlrecﬂy or m,
of 1he Pcrﬂes in connection with thlS Leus_

Lessee shall be responsible for any- dame'
Assets during fhe term of this lease ond shol

pay

12



o

e 17.

by Lessor

value of as much of the Leased Assets as
desfroyed. - On receipt of the payment,
extent of the amount paid, assign to Lesse
may have with respect to the dcmaged of
Assets under ony insurance. |

SREACH.

Upon a failure to pay rent when due oru
other condifion of this Lease, or Lessee dis

spemfylng the brecch on whrch such fe,
Lessee shall have adequate time, but not les
days from the date of such notice to cureith
In the evenf ’rhls Lease is term“,e

.hme, prov:de fi nancmg 10 the Lessorj_a
the Leosed Assets, -

(c) This Lease contains the entire cgre
- Parfies, cannot be modified except in”
by Lessor and Lessee and- sholl b

13



parties and their legal. represenfahves hei:
and czsmgns : »

{d) This Lease can be 'spec'iﬁco,lly ehférced;

(e} The m’rerpre’ra’non and enforcement Aof’
- governed by New York law, and oppli

(f| This Lease may be executed in couk
counferpcri consﬂ'tutmg one ond fhe

From fhe effechve defe of thls Lease unhl:-
fhe 1erm|nc:hen hereof Lessee wcll nor

mdusincl slde ’rrqck Qr- o’rher rculroad fccnli:_
County of SUffolk New Yark Lessee

reasonablev aﬁorneys fees) lnc:urred in-cc
Lesse'e h‘ereb‘y smeifs to the 'iUris‘dicﬂon' of

4



consequential, special, indirect, exemplar
damages other than actual domages'arising,

result of a breach of, its obligations under this5€

{ . .

* This Lease is executed on the dates set forth belo
. intend it to be effective as of the commencement.o
i specified in §3(a). o

‘ | [Sigmt“"apﬂée Follows] B

15




S HERE

BY THE PARTIE

THIS LEASE HAS

BEEN EXECUTED

ity. LLC, Lessor

~sills Road Rea

Corporation, Lessee

USRAIL

16




Sills Road Realty, LLC, Lessor

15




Properly Nome
Location

Assessor’s Porctd Number

EXHIBIT 1
Ledsed Assets
Vauont Lond-SuIIs Rood
SW/C uf Sills Rood & Express Dnn Souih
Yaphonk, Now York RSN

663-3-1, 27.001, 27.002, 22.003 &

704:3-2, 30, 31,32, 33, 34, 3B
6454 Y & 7
704-5-1 &2

17



i Section 12 (d). Encumbrances on fhé Leased Asse:

EXHIBIT 2 :
Qualifications to Lessee’s Represenfohon

- Assets are subject to a first mortgage fien, securing
- principal amount of $5 300,000, in favor of Kenned

Section 12 {a). Tax dispufes. Lessee has osseried a ‘cl"'
the real praperty tax ossessmeni on the Leased Asse’r

- Section 12 {n). Compliance with other agreem“en: '

- delivery of the Agreement reqmres the consen‘t of
Inc. |

18-






EXCAVATION AGREEMENT

AGREEMENTentﬂed indo as of the 7th day of August , 2007, among ADJO CON'
New York corporation, having its principal place of business at 207 Knickerbockér
York 11716 (hertinafter referred 10 as "Contractor™), U § RAIL CORPORAT]ON.
having its principsl place of business st 7846 W. Central Avenue, Tolodo; Ohip 4
10 a5 “U S Rail™) and SILLS ROAD REALTY LLC, a New York Timited Ii
principal place of business at 485 Underhill Boulevard, Syosset, New' York nm (e
as "Owner”™). _ .

WHEREAS, Owner bas u:qumd land in the Town of Brookhaven, Suﬂblk
more fully in Exhibit A hereto (the 'Sub;eu Pwpemes")mlhuiuudﬂnSu
for the purpose of constructing and operating & rail terminal (“Rail Termml")-
tights ¢o any minerals which may be: extracted from the Subject Properties; -

WHEREAS, USRlﬂhueomaedwnhComcmrfhrdwmmvmuoftheS"f 6«
installation of the Rail Terminal; .

WHEREAS, in‘onder to faalmuthelnmvemd!hesww Pmpertleund!h
Terminal, the parties desire to emter into an agreement under which Contractor w:ll-‘-
emmonmdmeptepmonoftheswjmws. . o

NOW THEREFDRE for and i consideration of the mutual promises and bemﬁn
pameugeennt!onhlwm

1. APPOINMENT ‘EXCAVATION PLAN.

USRulmhmcwmmmemweoudlummMmﬂﬁs?'"“
on, and under the Subject Properties and to remove all materials, and -aiiy ]
materials { collectively, “Bank Run™), from the Subject Properties , Contractor
mfommopmwmmeSubjeaPmpemnMn&Tmhuwfmd
* hereunder in compiiance with the excavation and site preparstion plan. in effi

“Excavation Plan”). For sl} excavation and site preparation work hercunder, Conti
recover, from the proceeds of the sale of Bank- le,ﬂngmterof(x)$3.000000
thereof for overhead, ten percent (10%) thereof for profit and five percent (5%
-(collectively, the “25% Allowance™ or (ii) all of Contractor’s Casts, as herein
Allowance; Mhm.mmmmmmas&mm N
25% Allowance shall be tea percent (10%). o

2 CONTR.ACTDR'S EXCLUSIVE RIGHTS; US RAIL'S RESERVED RlGHT .

Conulclordullhvethemludwnnhtwmatth&lbjeﬂ?mpunul! f
term of this Agreement to remove Bank Run for Contractor’s use in accordance |
to ftself the right to go on and use the Subject Properties, for any purposé
interference with the operations of Costractor. However, neither US Rail nior
Rum from the Subject Properties except for use in constructing the Rail Terusinal:
grant, lease, or license, myngtasto ramveBmkRunﬁmnﬂteswgeaPmpmies:wny-
Contractor. S

3. TERM AND TERMINATION.

(a)Tmmumoflh:Awmsbdlbedeemdtohncmnduof
Agreement 35 set forth in the first paragraph on the Girst page of this Agresiment
shalt continue for a period of two (2 years from the Effective Dute of this Agree
Agrmmmybetuuumdpdotwﬂneadonh:hmmmawhhtum
3(b) and 3{c). ,



: _ within sixty (60) days I‘ollowmg the end of the Tetr or earlier termination of this A

(b) Terminstion by U S Rail or Owner. Either U'S Ruil of Owner may termiinate: :ras A"j"
(60) days notice lo Contractor . Do

() Termiration by Any Pany. This Agrcement may be terminated by any pmy u'
accurrence of any-of the following events:

mpossible or impractical by scasonal or weather cmdinons,
(iii) depletion of Bank Run reserves on  the Subjecl Properties;

(iv) entry of an "Order for Relief” naming any other party a3 a *Debtor under: Title
SmesCodeornpontheemyofadecreemordgrbyloomthmmwmnt’
any petition filed or action respecting such party directly involved in:3
creditors composition, readjustment, liguidation, dissolution, bankruptey ‘or’ simil
present or fiture statute, law or regulation, whether or not resulting inv the app
liquidator, assignee, trustee, custodian, or other similar official, and the continuatio
order is unstayed and in effect for a period of ninety (90) eonueuﬁvedays or -

(v1) mnkmg by any other party of an assignment for the benuﬁt ofcmﬁton.
party in writing of its inability to pay its debts 3enenlly #5 they become due,
party in furtherance of any such action. .

4, PRICING; PAYMENT; QUANT[TIES

(36.000 000) (the “Bue Payment™) plus. (n) ﬁﬁy petam (50%) of the exem ('
any, of all Revenues (as hercinafier defined) over Contractor’s Expenses ( as berei
Payment shall-be paid in installments as set forth in Exhibit B bereto. The Exce

Bank Run extracted from the Subjecl Properties shall be detesmined using’ Own' g
Subject Propertics.

{b) For the pmpows of this Agreement, (i) “Revemes" shall mesn the gmu revenues den
of Bank Run snd ai] other gross revenues derived from the excavation’ and site |
Propertics and (if) “Contractor’s Expenses” shall mean all documenited cosis.a
obligations under this Agreement (“Costs™), an allowance equal to twenty five p
the Base Payment actually paid to Owner. Owner shall have the right from
Contractor"s books and records to confirm any determination of Revenues anomnc't

{c} Owner agrees 1o allow Contractor to remove an indeterminate qmntlty of Bnk n
Properties, with' no annual or cumulative maximum' quantities; limited only by the Fé
Excavation Plan and the depletion of Bank Run reserves on the Subject Prupames

5. OPERATIONS; ROADS; MACHINERYANDEOU!PMENT
' (a) Contractor agrees to perform alf Iabor md provide alt eqmpmem neeemry .

extraction, processing, foading. and haulmg of Bark Run and to othemse petform-i
this Agreement.’ .



(b) Contractor and U S Rail will consult. confer, :md cooperate in- plmug cxt:"
Properties and establishing stockpile or processing areas, and arranging brish’ nnd nmber a8~

such purposes.

(¢) In order to obtain access to the Subject Properties; and to carry on its opemions.
the right to make use of and, if Contractor 3o desires, improve all roadways now. ing ¢
- Propertics, snd shall have the right to build such additional roads ss may be: necess;uy r

processing, stocltplhng and removal of Bank Run and to otherwise petﬁmn its oblig
Agreement. In maintaining, improvitg, or building such roads, Contractor may
from the Subject Properties. Contractor shalf not be required to pay for such ws
not in use by Contractor shall be left in s condition’at least as good as e:usted
‘under this Agreement. Contractor shall consult-and confer with US Rail as 1o the
standards of new rcads that may be requlred. but U S-Rail shall not umeasombly wi

* (d) Contractor shall have the right to place on'the Subject Propertics mhmery eqngmau.
. - processing equipment, tool sheds, nndotherstmunesreqmmdbyltmcom’ X

the ful! right to remove all the machinery, equipment end structure within ‘one hindred ghl 0):d
after termination of this Agre¢ment. _ R

6. PERMITS; TAXES; INSURANCE -

(a) U S Rail and Contnctnr shall cooperate, consult and eonfer w0 plan opermﬂ
existing permits and licenses and to obtain new permits and licenses as needed, ai
owner, shall provide eny and all approvals and signstures that are necessary to ummam uld/or
permity and licenses. R

{b) Contractor shall be responsible, on behalf of Owoer, for payment of and ﬁllug dll :
excavation or similar taxes relating to the Subject Properties, Owner shall be: mpom‘bl_ foﬂh
and fifing al! reports and returns for propiesty taxes refating to the Subject Propemes T

against lnluhty to thind parties arising fmm Cm-mor ] opernuons on the Subject
:  with industry standards for similar operations. Pﬁorwumyonthesmm f
. provide U S Rail and Owner with certificates evidencing the insurence mqmmd by ﬂlll' Semon G(d)

7. RECLAMATION

On conclusion of operstions of any significant portion of the Suhjea Propésties und
Agreement, Contractor shall perform at its cost any reclamation work required by
law or under the spplicable permits, and remove Contractor's machinery, equipmend, and- strisctinné

8. COMPLIANCE WITH [.AW

Each party agrees to comply with all applicable laws, statutes, orﬂmmcu. and
regulamms applicable to the subject matter of this Agreement. L) § Rail and Owneg
inspect the Subjéct Properties, and to require Contractor to perform such tesis ss majf'be desn'ed,
Contractor’s compliance with its obligations under this Section: : s




. (8) Commr will hold U S Rail and Owner harmiess from all claims thﬂ mlym

" Siate of New York, without regard to its pnnctples of con!lleu of laws.

9. INDEMN!TY

of the Subject Properties and operations conducted thereon by i, its émployees; ag
shall indemnify snd defend U S Rail and Owner against any suit, cfaim, ;udgmm

Contractor in the exercise of any of its rights punnm to this Agreement, but oni'
Rail or Owner, as the case may be, is not 2 comn‘butmg cause to the events gmng'
demand or judgment. '

(b) Owner and US Rail, severally’ and not jointly, will hold Contractor harmless [
arisc out of Owner’s or US Rail's ownorship or use of the Subject Praperties ind
defend Contractor against any suit, claim, judgment of demand whatsoever arising '
Agreement by Owner or US Rail, as the case may be, or the negligence or willfu
U S Rail, bmonlyﬁotheexmthn(?ommrumnom‘bming cause ko lhe
suit, claim, demlnd or judgment. _ ‘

{c) The obligations of the parties under this Section shall survive the cxplmwn of
Agreement. e

10. FORCE MAJEURE

* No party shall be Jiable for&ﬂmwpcrfmmyofmobﬂphmmderﬂmﬁ.
obligation for the payment of money, during any period in which performance is’
beyondmchpmy'seomehmhuusumulM%mmwulow
Agreement, “force majeurc” includes, but is not limited to, acts of God, fire,-
cnergy of power, strikes, insurrection or mob violence, requirements or regulation
which a party cannot reasonably comply, and other causes of a similar natusé that sfe:
a party. The party whose performance is prevented will notify  the .other
commencement and causs of each period of force majeure and the time of removalo

" 11. INDEPENDENT CONTRACTORS

This Agreemcmsbal!notconmmteorglvemmapumlmor;oim?m
partics, All activitics by & party under the terms of this Agreement shall be carr
contracting parties and not s an agent for or employce of any other puty, sind.q
usponsib!eforibendsofﬂugm!umdemﬁoymﬂopmym!nveln'y’nght,
create any obligation, express or implied, on behalf of any otllerpwty

12. NOT ICES

All notices, reports, and consents required or permitted to be gim under this Agreen
and deemed given when hand delivered or by documented overnight ddwu-y servie
telefux, or other ¢lectronic transmission service, pmvadod a confirmiation copy is also 3
next business day by first class mail, retum receipt réquested, to the party to who'
its address as set forth in the first paregraph of this Agmemmt orto such other addmsa U
designate by notice under this Section.

3. GENERAL _ _
(1) Governing Law. This Agreement shall be governed by and construed in aecurdm

(b) Entire Agreement. This Agreement, including al} exhibits hemo. eonsmula the '

parties with respect (o the subject matter hereof and supersedes lll pnor undemudl :
writing, :



(c) Severability. Whenever poss:ble, each provision of this Agreemcm shall be lmrpte;gd
as 10 be effective and valid under applicable lsw. The deiermination by eny.cou)
thal one or more of the sections or provisions of this Agreement are unenforeeabk ,
Agreement, and the decision of such count shall be given effect s0 8510 limit 1o the
sections of -provisions of this Agreement which arc. deemed uncnforceable: T
determination has a material impact upon the economic cxpccunons of the paities’ liereio;
to make approprinte modlﬁcauom 1o this Agreement to take such impact imo mu'nt. _

(d) Headings; Construction. Section hradings contsined io tlus Agrecment are ot
only and shall-not in any way affect the meaning or interpretation of this Agreement
this Agreement will be deemed the language chosen by the parties hereto to expieu__hen

no rule of stnict cmlstmmm will bc applied ugamstuny party. - AR

(e) Counterpans. T!ns Agroement may be executed :imlumously in one or more
by means of telefaxed signature pages, each of whlch shall be deemed an origiml but
shall constitute one and the sarne instrument, '

THIS AGREEMENT has been executed by the duly suthorized represenhtwe o
date first hereinabove set forth.

ADJO Contracting Corp.
D~

U 8 Rail Corporation -

By:
Name: Gabriel D. Hall
Title: President



(¢} Severabilley. Mpﬂﬁha&m&mdﬁhawwth
a5 10 be effective and ulidmdunpplhbklm Tbebluminlﬁmbym«emn

dmmhumhlhwmhmk
wmmmbmmnmumm -

Sills Road Realy, LLC




Property Name
Location

Assessor’s Parcel Number

Exhibit A
Descnpuon of Subject Properties

Yocont Land-Sills lood

$AW/C of Sills Rood & Exprass Dm Sout ‘

Yophnnl: New Yul:

£63-3.1,27.001, 27.002, 27. ooaur
| 704-2:2,30, 31, 32,33, 34, 35&35
704-4-182
7045022

004




Exhibit B
Puyment of Base Payments

Base Payments shall be payabie on the first day of the months and in the respedwel v
“ below: : S

September, 2007 $250,000 . -
U0 e o October, 2007 . $350,000
T e TP November, 2007 $150,000
B R A December, 2007 B $200,000
Jamuery, 2008  $200,000
February, 2008 $200,000
March, 2008 $200,000
TLo e April, 2008 ' ' $350,000 v
R -For the 8 months thereafter $487,300 each month

- '
'
i
-







4 NW‘HJI

- ADJO CONTRACTING CORP.

‘WA TER DRAINAGE, SANITARY SYSTEMS
207 Knlckorboeker Avenuo. Bohemia, NY 11716

R4 (u)m

X (e )se9.0000

"f-'.f-_f’Bi-aokhaven Rall Terminal

"ubgrhdhgwork for 1,087,712 square feet

-Quaptity Uit Prics -
1 $ 600,000
17 § 45,000
11,000 § 120
1 $ 100,000
1 $ 500,000

1 § 350,000

1 $1,000,000

' odu,mmumbeonm

WE HERESY SUBMIT SPECIFICATIONS AND ESTIMATRS POR: /.~ =

pmpo-i'tn perform the foliowing scope of work at the above refsrenced pmjoct.

Total

$ 800.000
$ 765,000
$ 1,320,000
$ 100,000
$ 500,000

$ 350,000
$ 1,000,000

sm.ooo




lemiop e gt Ay W

* bon Guigey

5“*“6““9 w/ 80 foot poles, concrate bases, high intensity fixtures

‘Isna Urittes

Emgqgr'-nambnnc Bullding with Concrete Foindation

wy e W ma 'r W . I

ADJO CONTRACTING CORP.
WATER, DRAINAGE, SANITARY SYSTEMS

207 Khickerbocker Avenue, Bohemia, NY 11716

BH (ex)589.0800
X fasr) 5800000 -

WE HEREBY SUBMIT SPECIFICATIONS AND ESTIMATES FOR: . .+ -

$85 ooo 1]

. mumnmm Ownerio -

mmm Our workers are iully

* 3TE: Thinpropousd iy be wikdrawn by e ot accepted wihn




ADJO CONTRACTING CORP.

" WA TER, DRAINAGE, SANITARY SYSTEMS
' 207 KnickerbockerAvenua Bohemia, NY 11716

PA (s31)s89.0800

ZAX (ex)se9.0008

~# .-~ Engineering, line, g'rade,brsbakewt
A -Sawcut,demoﬂtlon & remaval of concrete subeoad, if any _
- Soiis engineer & testing . ' TR
- Removal 8 dumping of buried debris, rubble, hazardous materlal, contaminated soll, burled-fuel tark
- Asbestos abatement . '
-Unsuhzblemvaﬂon-bdowplangradeandwatrolﬁl&baddillofﬂnm S
+. .~ Furnish and Instail bankrun, gravel and/or select backfill materials, coflar. materlalfmmonmon _
;o = Rock excavation . . -
© - Erosion controt-sikt fence-hay bales
-"-dustmntml
i« Frost excavation and backfill
¢ .- Mechanical trade excavation & backfill
- Curb excavations
= Remaoval of excess fill DR
E = Off set, sheeting, shoring, bracing,. and/orunderpiming orexcavatlonbrsam
"= Utliity interference/utility disconnects and/or damage to unmarked mdergmund ubﬂtles
" - Dawatering & pumping of any kind I
~ Wintat Conditions
-~ Conflicts formhﬁnumseparaﬁonbetweensewer, water, or dralnage
<+ «Castiron pipe
R " . = Hand labor excavations
AnyPene&aﬂmofbuiIdlng, all piping terminates 5 feet outside of building
o '—th:traps,pns,castknn/ducwe pipe, dummy ring, add. depth forpmperpewolaﬁonasperoounty
+ = » Electrical disconnects or. other Utility disconnects AR
- Select pipe type due to conflicts for minimum wverofwater sewer, or drainage
o -Shahobeph:sormlnusﬁ"mmughgudepdormﬂremmnenoemwwork
N T -Temporary fencing, batricades, lights, etc.
" '~ RPZ freeze protection, insulation, heat tracing, electrical wiring, yeadyRPZCertmations
: -Irﬂgaﬁonmdnldusystnmsandmnbenﬂng :
) ;:.-meloloqiulhestlngand lab analysis of water systems
" - Tap fees / Meter fees
.+ - Water Meter or RPZ assembly
" .= Tree protection and restoration
sAS Bul!tsonMslar,CADorM!cmﬂlm, stamped by a LS/PE
7. =Restoration (curb, sidewalk, asphalt, landscape, sawcutting, fence, etc.) R
: | _-Master Mechanics, Teamster Stewards and/or Labor Stewards or charges mlatedtosame
"’-Anycompacbonamunddrywellsomerﬂlanwawjethng,'fmquked L
+Removal of concrete paving o
Ry .:?-Changeshtime, habor, equipment due to a higherwateriablemanmmtedmmpiansor'_
.-« If item is not listed on proposal or excluded, then itlsexcluded e
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BERRY ¢ MOORMAN

PROFESSIONAL CORPORATION
ATTGRNEYS AT { AW

-RANDOLPH M. WRIGKT 800 VICTORS WAY

" THOMAS M. SULLIVAN

. HARVEY B. WALLACE 1! . SUITE 300 g
- . ROBERT-W. MORGAN ANN ARBOR, MICHIGAN 48108- 270‘5
- 'DENNIB-M. MITZEL . . {734) 6688-4100 : y ;
-t THOMAS E. DEW |FACSIMILE (734) 668-4101
. DONM.DF CARNEY, JR. O B
_ ;;{‘,EZZ '3‘;3:’:" i DETROIT OFFICE
: 313) 496-1200
DAVID M. FOY ({

" JOHN-P. HERRINTON -RED —
. GEORGE . RunsTADLER, - ENTEREC ginas BIRMINGHAM OFFICE

- ‘MARK'E. STRAETMANS (yffice ©F P1O° {248) 645-9680
75 THUGH B THOMAS 3 .

; 55:"'0"‘\5“ ROBERTS R | 31‘\9?‘ E-MAIL: e-mail@berrymoorman.com.
'Té;:?AEVMFPEcl::gR Brm - WEBSITE: www.berrymoorman.com
. -BRUCE M. STONE part of
L SAROIRT N public Hewor? ~ Replyto

. 2UISE L. LABADIE * Ann Arbor Office

NTE-M. BENEDETTINI

. “
X [.. L i .
.éeonesu THOMAS, JR. + Januzu) 25’ 2006
RRENCE E. KEATING, P.C. + '
AUBERT TAYLOR NELSON, JR., PLC+
smou EDELSTEIN ¢+

- Vemon Williams, Secretary
United States Surface Transportation Board
Washington, D.C. 20433

SSoPEhT Hefor

]W 3

Tracks and Land in Wilmington and Wobum, Massachusetts

- Dear Mr. Williams:

< and we are. oontmuously seeking ﬁnancmg entities willing: to m es*
IR development. An integrated national rail system relies on all of 1t'“‘ i
" whether these components are long-haul rail lines, regional camers,. _w_A

= transloading facilities.

Delivering Solutions to Our Clients Since 1926 .
Commitment ¢ Quality » Excellence




: emissions; (ii) improved hlghway safety and reduced road congestlo ;&

I for operations and expansion of the ra:lroad industry (parncularl'
" incalculable. N

'BERRY * MOORMAN
January 25, 2006
" Page 2

. railroads must be able to locate suitable transloadmg faclhues (meetm :
health and safety requirements) in order to interface with local customers. - Wi
 facilities such as the one proposed in this petxtlon the entire system- will’; 31}
traffic will not be generated for long-haul carriers or other short lines at- thc d

include the lifting, storage and handling of materials desplte effoi't by '
Congress to do so. The Board should not draw that distinction elther bl

" damage to roadway caused by over-the-road long haul trucking.

pro_;ect we also caution that, should projects such as the this trans]oadm
delayed, or otherwise bogged own in “red tape”, it is likely" that

For this and the other foregoing reasons, we urge you to expe
captioned application' without delay. Please do not Ict com‘peting m_

continue to develop and i improve a nationally integrated rail system
Thank you for your consideration.

Sincerely,

TED/cle

cc: US Rail Corporation

G:\Dew\Clients\NORTH AMERICAN RAIL GROUP\General Corporate (007060125 Ltf STB e N
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107572007 1:58:05 DM Pescitelli, Yvonne Farrell Fntz,

Farrell Fritz, PC.

1320 RexCorp Plaza
Uniondale, New York [1556-1320
Telephone 516.227.0700
Fax 516.227.0777
www.farrelliritz.com

Chariotte Biblow
Partner

Direct Dial §16.227.0686

" Direct Fax 516.336.2266
- cbiblow@farrelifritz.com

October 5, 2007

" Via Fax and First Clags all

i : -Robert F. Quinlan, Esq.
. -Town Attorney
- Town of Brookhaven
: One Independence Hill
-3rd Floor
~“Farmingville NY 11738-9807

Re:  Sills Road Realty, LL.C

| vDeaer Quinlan;

Iransportahon center that will mcorporate switching and a railroad s:dm
-Island Railroad tracks located on the property’s southern boundary, as we! _ e
areas, The Brookhaven Rail Terminal will principally handle aggreg: Erastoner

" products, lumber and other construction-related materials.’ No mumc1pal sohd' _astfé;g@jecno

[ -.has ever been contemplated at the Brookhaven Rail Terminal. [ndeed, our ¢ USIR:

" B ) : Bridgehampton . East Hampten . Melville .



10/5/2007 1:58:40 PM  Descitelli, Yvonme  Farrell Frit

. Mr Quinlan
“QOctober 5, 2007
Page 2

Town to address all lcgitimate concerns rcgarding the operation of:the
~Terminal. We look forward to completing a facility which our client belig
~-economic development and job growth within the town’s Empire Zone and
- to the pressing issues of truck safety and congestion on Long Island’s roadways

- Very truly yours,
: Charlotte Biblow
N ~1 - cer Mark Cuthbeﬁson, Esq. (via fax and first class mail) '
Peter L. Curry, Esq.
Gerald Drumm (via fax)
:FFDOCS]\?”ZIG.DI
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