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RE: | SB F}iniance Docket No. 35087

1 C nacii4n National Railway Company and

| .
i [

;andh’i'unk Corporation - Control - EJ & E West Company

i
P

| amf 2] dide ti of the Village of Wayne, lllinois through which the EJ & E rail line extends. | wish to state my _
stro%g jectith to the proposed purchase of the EJ & E West Company by the Canadian National Railway, and to
the Drafte Erivironmental Impact Statement.

Geq’eréil !l:lava! in the DEIS:
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AMfternatives: The DEIS completely eliminated CREATE as a reasonable alternative to CN’s
'iJ ition based on a very narrow reading of CN’s statement of purpose in its initial application to the
purpose in its application is to: (1) improve its operations, (2) have access to various rail yards
(3) develop closer relationships with companies and industries served now by the EJ&E. Since
ments have focused consistently on emphasizing that its rationale for this acquisition is to
ational efficiencies, it would seem that the latter two stated purposes are intended only to preclude
f alternatives such as CREATE. This seems to be an example of an applicant “gaming” the
y incorporating such narrow statements of purpose that no other reasonable alternative could be
ss to the Kirk Yard (the only rail yard CN does not currently have access to) and current shippers
'fhe EJ&E are so important to CN, the DEIS should have made an effort to substantiate the validity
| plirpoBes before rejecting the CREATE alternative. It is a particularly glaring omission to reject a
ggional freight management plan that has already been partially funded given that the DEIS
Jithat @ substantial public investment is needed to mitigate the environmental impacts this transaction
Me irl the region.

Failure to Ass B5s Likelihood of Taxpayer Investment in Mitigation Options: The DEIS states that there are “15
Highway/[Rail ffrade Crossings in the Study Area that require mitigation due to effects under the proposed action”
and proy es 3 range of mitigation options for consideration. In the first place, we believe more than 15 grade
crossngg woulll need mitigation. But, if we accept that only these 15 crossings would require mitigation, grade
sepaffat ‘ s ang the only realistic approach. Atan average cost of $35 million each, we would be looking at a
minimun}icostjaf $525 million for just the 15 crossings identified in the DEIS. Since the Board's Section of
EnvironmentaliAnalysis (SEA) would consider recommending that the Board mandate that CN only pay from 5% to
50% of these s
federal verfithent, state governments, and localities actually have the taxpayer funded resources available to
make up|the differential that could range anywhere from $500 million down to $263 million. In an August 5
Congresgional field hearing on this transaction, two State of lilinois agencies (IDOT and the ICC) definitively
stated tf 3t Illindis is not in a position to fund any needed grade crossing mitigation that would result from approval
of this trahsaction. A mitigation funding premise that fails to take government fiscal realities into account is
nothl|1gi t afl #mpty promise to impacted communities absent a Board-mandated mitigation requiring that CN’s
freight aperatiohs on the EJ&E not occur until AFTER these grade separations are fully funded and constructed.

; Lapacity Conclusions as it Relates to Interference with Other Railroads and Commuter Service.
3 sutive Summary acknowledges that CN would operate at capacity in 2015, it concludes that the
tiofis would not interfere with Metra trains and it is silent on interference with freight trains that cross the
al ‘frackage rights on the EJ&E. Yet the body of the DEIS contradicts this: “under the Proposed Action
) several segments of the EJ&E rail line that would operate at or near capacity. On these line
8 ifle is little capacity beyond the train numbers reflected in the Applicants’ Operating Plan, for the
its of dther railroads to coordinate trackage-rights operations or to ensure non-interference of Applicants’
thH? reight and passenger trains of other railroads crossing the EJ&E rail line at railroad/railroad
he Rail Operations Appendix to the DEIS reaches an even more alarming conclusion that even with
the HJ&H operated under circumstances most favorable to the EJ&E system itself, the EJ&E system with physical
i ements proposed by CN is “unlikely to be able to accept the total number of trains that CN proposed




in its|opgpating |

lan, even with a significant increase in horsepower per ton.” Which part of the DEIS is the STB
Board, g feguld

ory agency, a railroad operator, or a member of the general public supposed to believe?
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4t CN's operating plan would have the EJ&E operating at capacity by 2015 so the threat of
s beyond CN’s current projections is unlikely. It is unclear whether this “capacity analysis” is based
ptance that the $100 million in line upgrades CN details in its operating plan is all the upgrading CN

l.pf-way (ROW). A realistic and reasonable capacity analysis of the EJ&E would take into account
hich CN could add trackage and change operations within its existing right-of-way to meet this 88%
t traffic as projected by the U.S. Department of Transportation and highlighted in the American
ailroads’ White Paper that presses for public investment in freight rail

| o

¢ ure.| It is interesting to note that SEA's forecast of freight traffic growth along the EJ&E averages only
hlanniplly (Attachment B, Appendix B, page 2 of 12) despite an admission that most freight passes

the C cago freight hub. It seems that the railroads are interested in maximizing growth when looking for
support their industry, but want the opportunity to minimize growth projections in environmental

when it better serves their interests. A valid DEIS would not provide the industry - or the applicant

f brrent CN Line Communities Accepted at Face Value: Much of the DEIS analysis concludes that
ental “benefits” to communities currently on CN rail lines would offset the harms done to communities
. This is based on the unsubstantiated assumption that CN's shift in operations will mean a

ction in freight traffic along those current lines of operation. Given the projected growth in freight
0, it seems inevitable that at least a portion of that freight increase will end up as backfill on these
@s. As a result, the DEIS analysis is flawed in that it fails to calculate the reasonably foreseeable
‘hegative environmental impacts will actually be compounded (rather than just shifted) throughout

agoland area as a result of this transaction.

1
the Region is Accepted Without Proof: Once the fallacy of “winner” communities is unmasked as the

6 Eien *
gh” maneuver that it is, it is difficult to find any real benefits that the greater Chicagoland region will

“pait|and

derive m is transaction.’ In its application, CN states that rail jobs will be lost; this transaction threatens to
siphon ! bli Iznds from the CREATE project which would have done more to ease congestion for the other Class
| railrodds thatoperate in the region; no shippers have come forward to guarantee that the purported cost savings
they |dediie ffam CN operating efficiencies would accrue to them or the end consumer. All opponents hear is that

gacti p would benefit the region and the nation. Nonetheless, the DEIS fails to provide any specific
Hfatianito that claim.
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ed and UnsJ)urced Data: If an environmental impact study is meant to provide interested

d public, the STB Board, and regulatory agencies with the details necessary to be fully informed of
al impacts, this DEIS fails completely. The DEIS is filled with unsubstantiated claims based on
B! Asian example, the DEIS uses analysis and mitigation thresholds for noise and hazardous

are unsubstantiated and have been sharply criticized by the U.S. Environmental Protection Agency

dtment of Transportation in previous Environmental Impact Studies prepared by SEA. The public

alidity for this DEIS must be based on an acceptable level of data validity and transparency. In this

e characteristics are spotty at best.

at Impacted Communities Know What Can/Should be Mitigated and Have Negotiating Power
he DEIS urges impacted communities to negotiate directly with CN to reach suitable mitigation
the inference that these negotiations can achieve more than an STB-mandated mitigation.

EIS provides a broad range of mitigation possibilities without clearly indicating which measures the
by impose on CN for specific levels of impact. One of the few indications of SEA’s attitude toward
g5 with the phrase: “SEA concludes that requiring mitigation for all of the noise-sensitive receptors

unity know that the Ldn of 70 dBA is an unsubstantiated threshold that no other agency uses and
s criticized in other SEA EISs? Obviously, an investment in the legal and technical resources
ake this a bargaining equation between equals is prohibitively expensive. For communities that
rces, the SEA's urging of a negotiated mitigation agreement results only in duped communities
bs from CN'’s table - a result that is clearly not in the region’s public interest.

ok Broadly at Indirect & Cumulative Effects: Rather than looking at the broad national

f this deal as required by U.S. environmental reguiations, the DEIS dismisses the potential for
hat are not immediately adjacent to the EJ&E rail line. This precluded a hard look at two critical
oader examination of air quality impacts, and (2) how this deal could impact homeland security

i
|
i

cts: It can be argued that this transaction will negatively impact air quality well beyond the

egian and that a cumulative impact assessment needs to be done in light of CN’s growth, as the
its of its current operations has not been reviewed. In 1998, Canadian National purchased the
2ailroad and tonnected its existing lines across all of Canada with a line from Chicago to New

1, CN purchased the Wisconsin Central Railroad, which gave CN a network of rail lines encircling
Lakeis Michigﬁn and Huron and enhanced CN’s connections between Chicago and Western

4, CN acquired Great Lakes Transportation, the owner of the Bessemer & Lake Erie Railroad, the
 and Iron Rahge Railway, and the Pittsburgh Conneaut Dock Company. This transaction, among
llowed CN to dlose an ownership gap in Duluth, Minnesota and further enhance its Western Canada
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‘ 'ng.; The Surrace Transportation Board did not do an environmental impact statement in

lany'of thesejtransactions. Nor has the STB evaluated the cumulative effect of these transactions
lisition of thelllinois Central Railroad in 1999. This transaction should have been the impetus to a
Ve air quality assessment that is long overdue.

ity Issues: Congress and the Administration have focused significant attention and resources on
pcurity regime for the purpose of guarding against threats posed to the U.S. through our robust

phd specifically, one of its primary mediums, the maritime cargo container. In the Safe Port Act and
pgulatory medsures, Congress and the Administration have imposed a rigorous security regime on
¢ontainers shipped from a foreign port that enter the U.S. directly via one of our maritime ports.

igi éd containers trans-shipped through our North American neighbors that enter via our land border

d to the same strict standards as those entering the U.S. through a domestic seaport. This fact
eat to both our regional and national security, safety, and our economic interests. That the DEIS

ifé the indirect impact on homeland security safeguards given the increased traffic Canadian

fo bring in through the Canadian Port of Prince Rupert -- which CN is marketing as the quickest
H|<- is unconscionable.

Metra| & (ﬁomﬁ’ﬁter Rail Flaws:
‘ |
!

ances on the STAR Line: Despite the fact that various parts of the DEIS conclude that the EJ&E

concludes that this transaction would not preclude implementation of the STAR line (that is
suburban communities via commuter rail) but just add some “complexities.” In fact, the DEIS
‘that CN’s voluntary mitigation offer that it “shall work with Metra to explore all options” via a

O lie ontinuing discussions” actually constitutes real mitigation. If the EJ&E transaction would not

R Line project as the DEIS states, why does CN'’s March 13 filing to the STB so strenuously

A'irequest of the STB that approval for CN’s acquisition of the EJ&E be conditioned on an

of trackage rights over the EJ&E, calling it an “unwarranted attempt to use the Board's powers to
AKisting issue™? CN continues by stating in its filing, “Metra has never been in a position to enter
otiations congerning such rights because the service it hopes to place on that line is undefined and

poming a reality.” Future assurances that would not have to be honored after the deal is approved

% uniess the FEIS mandates that when the STAR line is funded, CN will allow it to run on the
il line and give the commuter trains priority over its freight trains into perpetuity.
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gitra Gommutef Rail Service Will Likely Be Disrupted: The DEIS notes in Chapter 2 (page 2-14) of

iere are six at-grade crossing where Metra trains will intersect with freight trains on the EJ&E: in ,
n, Barrington, Spaulding, West Chicago, and Rock Island. However, in Chapter 4 where the DEIS

Rthodology for the analysis of environmental consequences, that number has been reduced to only

2N summary while the referenced chart (Table 4.1-4) actually lists 5 Metra Rail/EJ&E at-grade rail

d hard to believe that an analysis that can’t keep track of the number of at-grade crossings involved

Ay valid concliisions. This slipshod analysis then goes on 1o serve as the foundation for SEA to

i'would be physically possible for CN to operate the increased train numbers” but that “CN and
Ave to work together closely to coordinate to ensure” an outcome that doesn’t disrupt Metra’s current
pommuter train service. Meanwhile, other parts of the DEIS conclude that “On these line segments,

“acity beyond the train numbers reflected in the Applicants’ Operating Plan, for the Applicants or

B 40 coordinate }rackage-rights operations or to ensure non-interference of Applicants’ trains with the
sgenger trains of other railroads crossing the EJ&E rail fine at railroad/railroad crossings.”

grn Indiana’s Expansion of Commuter Rail Service is Ignored: The DEIS determined that the
ion of existing Northern Indiana commuter rail service “was not reasonably foreseeable” (page
i‘ 4) so SEA chose not to assess the impacts this transaction could have on those plans that would

Brirails crossing the EJ&E at-grade in Griffith, Maynard, and Dyer. In August 5 testimony at a

ield Hearing on this transaction, the Northwestern Indiana Regional Planning Commission
pusly objected to that dismissal stating, “State legislation to help finance the expanded rail service
se of the Indiana Legislature this past spring, and a bill to secure a financing mechanism is

B feintroduced during the next session. The expanded commuter rail service is also supported by a

} studies and the NIRPC Board has taken a policy position to support it. It has strong support at
p and local levels and the Phase | Alternatives analysis is underway and the results should
e shortly. Itis wrong and unreasonable to dismiss and undercut the ongoing federally-funded

before it is campleted.”

ek Analysis Flaws:

antially Affedted Crossings Fatally Flawed: Analyzing the effect of major increases of freight on
potential fof vehicular delays at grade crossings requires that numerous variables be calculated.
e is:the projected Average Daily Traffic (ADT) count on those roads crossing the EJ&E at grade
ies along the EJ&E have done their own current ADT counts and have determined in many

e ADT numb{rs that are used as SEA’s basis for projections of 2015 ADTs don't accurately reflect

, so they vastly undercount the ADTs these crossings can expect to experience by 2015. This is
yhere junk input data yielded junk results with the inevitable consequence being that the SEA list
ly impacted drade crossings in need of mitigation omits numerous other crossings up and down
il require equivalent levels of mitigation.




lawed ADT da;ta, the train lengths and train speeds used by SEA have been provided by CN and are §

In ag

high able., Opponents have seen press reports indicating that train lengths could be up to 12,000 feet
long )08 Terrace $tandard) and those longer train lengths reflect the lengths CN has mentioned in

cony ith local communities. In terms of train speeds, it is questionable that CN trains traveling on the
EJ& h the speeds indicated in the DEIS as this does not reflect the slower speeds that are now the norm

on th
mov
underdot
cannof a
Crossings

‘ questionab:t that the speeds provided to SEA by CN can be achieved given that CN’s freight
:ave to be integrated with commuter trains and other freight traffic that will cross the EJ&E. With
DTs, artificially short train lengths, and the overly optimistic data regarding train speeds, the region
he DEIS con¢lusions on delay calculations that led to an undercounting of the number of grade
re in need of mitigation.

Noisg A%ess; Ment Flaws:
1

14. || N4 Agsessment Methodology Outdated: The DEIS uses a methodology for generating noise contours

and acedunting for building shielding that is outdated and was used prior to the advent of high-speed personal
compute(s. s methodology is too generalized and could result in inaccurate inclusion or exclusion of impacted
homesf;;: Jat co L d require mitigation for noise impacts. The DEIS uses an unsubstantiated threshold for the
consjdergtio ) 'mitigation for noise impacts that has no technical basis, which no other agency uses, and that has
been raupdly ¢ ilicized by the U.S. Environmental Protection Agency. This threshold is higher than the widely
acceptedthres l pld at which impacts are deemed significant. In the DEIS, SEA abdicates its responsibility to
address fhitigation for noise impacts by encouraging CN to negotiate with affected municipalities rather than taking
a hard lobik at tigation itself. The DEIS mentions noise walls and suggests that CN determine their feasibility.
Once|ag : n, the affected communities are left to their own devices to negotiate with CN without an indication of
what . ific miitigation the §TB could impose on CN. In its Environmental Justice analysis, the DEIS fails to
inclugg’ m apghowing low-income and minority homes that would be impacted by noise. Without this basic
informatifin, can those communities even begin to negotiate with CN?
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bth Impacts [bownplayed: The DEIS methodology for assessing emergency response impacts is

ltimakes arbitriary assumptions based on unknown rationales. To determine whether an emergency

ould make it to the list of facilities noted as “potentially substantially impacted” and therefore in
on fails to take into account a number of important factors. As an example, if a community has a

IEMS facility on both sides of the EJ&E, it is automatically disqualified by SEA from being

entially subsdantially impacted.” This fails to take into account emergency response staffing levels
e for each of the impacted communities. If a community has limited personnel resources, an
onse crew that is out on a call may deplete that community of EMS responders from the “right”
5ifa subseqtent call comes in. Compounding this problem is the fact that unlike many of the
r}areas along turrent CN lines, communities along the EJ&E have fewer through roads making it
first responders to travel expeditiously on alternative routes. Ultimately, if the closest medical
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§ as:they car't get to the nearest medical facility. The DEIS analysis discards this problem by
nse to the dctual scene of an emergency is the most critical action, not the transport to the
ical facility.” It seems astounding that SEA concludes getting the patient in an ambulance to a
Is not a “critical action”, when if fact timely access to a skilled medical team and life-saving

mean the différence between life and death!

"wrang” sidejof the tracks, it doesn’t matter if both patient and ambulance started out on the “right”

h

pact Flaws:

isk of Hazardous Material Spills Minimized: The DEIS concludes that despite the potential for an
rdous material spills along the EJ&E that this transaction would create, that “a hazardous material
main remote because of the regulatory and other safeguards already in place.” As additional

ded, “In addition, the CN rail lines (currently used) tend to be in more densely populated areas
long the EJ&E rail line, where hazardous materials transportation would increase.” SEA’s

look at a few critical issues that undermine these blanket conclusions as it ignored on-the-ground

he communitigs CN will be carrying additional hazardous materials through.

i

1

|

» analyzed thee extent to which the current rail lines that now carry much of this hazardous cargo
he région by CN is through terrain that is qualitatively different from the topography surrounding

€ communitiés along current CN lines that enjoy access to Lake Michigan drinking water, many of
nities along the EJ&E depend upon a shallow aquifer system to supply 100% of their drinking
mmunities hgve no existing infrastructure to deliver water from an alternate source and have no
ichigan watér. As a result, SEA needs to undertake substantially more groundwater analysis

¥t0 prepare this DEIS, including: the behavior of hazardous materials in groundwater toxicology;

ater flow patterns; study of stormwater flow patterns relating to groundwater recharge; baseline
from well sarT\pIing; and, municipal liability for new wells and infrastructure.
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pas along the EJ&E line are environmentally sensitive areas that would make a hazmat spill difficult

editiously as it is surrounded by wetlands, lakes, and marshes. The type of land that abuts the
ould make it exceedingly difficult for a hazmat cleanup crew to access and operate in when
mergency. The disastrous reality of what communities along the EJ&E could experience if a train
Bulted in a hazmat spill cannot be overstated. With a huge increase in freight volume as well as an
Ardous cargoiloads, this risk is very real. Increased transport of hazardous materials is

CN's deplorable safety record in Canada that has led to intense scrutiny by the Canadian
r the last several years. That SEA decided not to look at CN’s Canadian safety record in

¢DEIS is

And needs to be rectified, as Canada has concluded much of CN’s safety problems are due to a

that CN has created for employees who try to report safety-related problems.

, 2007 Globe and Mail Update feature article on E. Hunter Harrison puts this hazmat spill threat in
ive for communities along the EJ&E as it points to the flaws of relying upon CN to do the “right”
ing hazmat spills:

Imun case, caused by a defective raii, continues to haunt CN. Though the lake is once again
cost of $130 million to the company and its insurer - CN sti!l faces charges from Albenrta’s
istry that it failed to act properly to confine the spill.. Harrison says there was an element of bad
e derailmerit had happened a mile before Wabamun or a mile after, it would have been a
be 0. But it was CN'’s response, not the derailment itself, that really hurt the company’s
n 48 hours, jhe trains were moving again, yet lakeside residents were still being told little; they'd
y a CN official who had promised to meet with them... “They were pretty arrogant,” says (a citizen).
ple blocked the main railway crossing in the town of Wabamun, garnering plenty of attention from
80, Harrison took 10 days to issue a written apology to residents.”
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| Housing Impacts Ignored: Although the DEIS admits that “some homes within 250 feet of a rail
tional trains could experience a decrease in property value” it concluded that this would have “only
effects” if the transaction were to be approved. There is no attempt by SEA to actually determine

s along the EJ&E are within 250 feet of the line and then calculate the potential property value

«4 so it is hard to understand how SEA came to the conclusion that it is a non-issue. This is
pblematic given the state of today’s housing market and the fact that much of the residential growth

as’been redent. An August 2008 Zillow real estate study in the greater Chicagoland market said
d of all homes sold in 2006 and 2007 in the Chicago area are now financially "under water,"

nefs have negative equity in the property. How many homes along the EJ&E will become
situgtions if their values drop by a significant percentage? That the DEIS fails to take a hard look
ly when the federal government is enacting expensive programs to prevent home foreclosures is

lisiness Impacts Ignored: The DEIS concludes that the only jobs impact - direct, indirect or

be in the rail industry, and that the 280 rail job losses would minimally impact the greater

nomy. This overly narrow focus on business impacts completely ignores the business and job
ikely occur in communities along the EJ&E. If consumers cannot easily get to their local

e businesses will close in the communities adjacent to the EJ&E with only those having the

es having an option to relocate to other areas. This will decimate the sales tax base of impacted
d create commercial ghost towns along the EJ&E. This analysis omission must be addressed and
EIS.

from property and sales taxes. That revenue is used to support school districts and maintain
pabilities in the region. The failure of the DEIS to calculate the ripple effect harms from a
business adtivity and property values, and then assess how that will harm the tax bases of these
e long-term consequences for the people who live in these communities now and for generations
IS is wholly inadequate in examining the socioeconomic consequences that are likely to occur
|f this transaction is approved.

Ese Harms Ignored: The fiscal health of the communities located along the EJ&E is based on

i
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i
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glysis Flaws:
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Data Used The Operational Air Emissions Methodology indicates that the DEIS provides two
s estimates. One is based on the original, published fuel use estimates (referred to as the
dties” throughout the DEIS) and the other is based on supplemented fuel use information submitted
23, 2008 filing (referred to as “revised estimates”.) The DEIS also states that “SEA used the
ity iem|SS|ons thresholds (100 tons/year for all affected pollutants)” (p. 4.9-1). The DEIS also
: rlx\at NOx is the “criteria pollutant of greatest concern with respect to the Proposed Action” (p.

the increase net change in emissions based on original estimates is 374.1 tons/yr (Table 4.9- -11),
-. arrier to metropolitan Chicago’s efforts to achieve federally required air quality standards.
imates reduce this number to 95.8 tons/yr (Table 4.9-12). The May 23, 2008 CN letter contains an
it tha; indicates a much lower change in operational fuel usage than previous estimates, but these
substantlated to the degree that the original estimates were by Exhibit C in the CN’s February 15,
e May 23, 2008 filing, brief qualitative assumptions are provided to explain the changes, but no
’to verify the validity of the revised fuel use information. It could be construed that this change was
pialleviate a major air quality roadblock to approving the transaction.

pparent assumption in the revised fuel data is that there would be no change in fuel used for
trains using EJ&E rail line as a result of the proposed action (CN filing from May 23, 2008). From
fuel consumption is categorized by CN, it is apparent that the DEIS uses decreased idling time (of
er trains) on CN and other lines to reduce the amount of fuel used. However, the data provided by
uently used in the DEIS for fuel consumption and air quality analysis - fails to provide an

hanges in fuel consumption that would result from changes in idling time by EJ&E and other trains
Based on the delay information presented in the Rail Operations segment of the DEIS it would

on EJ&E lines would increase for both EJ&E and other trains thus increasing their fuel use and air

i

{ Issues:

Lel L;Jsage arid Climate Change: The DEIS includes both “original” and “revised” estimates for fuel

atesithat an additional 723,684 gallons of fuel (or 2,569,889 gallons under the original estlmate) would

N s proposed action in the year 2015. Contrast this with the CN claims of the project improving
y inthe Chicago area. The reality is somewhat different. All this extra fuel consumption leads to
léenhouse gases, a subject




are e of a concern. It states that there are many other factors affecting climate change and that CO2 is
a min -| tor o the greenhouse effect in comparison to water vapor and clouds. SEA’s dismissive
apprgachi to ¢limate change Is out-of-date and out of step with the position of the U.S. Government and
overwhelmi orldwide scientific consensus. President George W. Bush recently pronounced that “the United

5| ‘ it ! issue seriously” and would be supporting the goal of reducing greenhouse gas emissions by 50

State
percr@ i H The DEIS fails to analyze the cumulative effects of greenhouse gas emissions, despite many
recent.cqirt degisions directing agencies to prepare such analyses as part of EISs.
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