
           UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
Region 1 

5 Post Office Square, Suite 100 
Boston, MA  02109-3912 

 
Submitted by E-Filing 
 
November 6, 2015 
 
Victoria Rutson, Director 
Office of Environmental Analysis 
Surface Transportation Board 
Washington, D.C. 20423-0001 
 

Re:   Environmental Comment regarding New England Transrail, LLC, FD-34797 
 
Dear Ms. Rutson: 
 
We write to the Surface Transportation Board (“Board”) on behalf of Region 1 of the United 
States Environmental Protection Agency (“EPA”).  EPA continues to oversee a study of the 
environmental conditions at the Olin Chemical Superfund Site located in Wilmington, 
Massachusetts (the “Site” or “Olin Site”) under the Comprehensive Environmental Response, 
Compensation and Liability Act of 1980 (“CERCLA”).  The source of the release at the Site is 
the 53-acre property located at 51 Eames Street, which is currently owned by Olin Corporation 
(the “Property”).  This environmental comment is a follow-up to EPA’s October 7, 2015 meeting 
with the Board’s Office of Environmental Analysis (“OEA”) and to EPA’s previous 
environmental comments regarding the petition submitted by New England Transrail, LLC 
(“NET”) in the above-referenced proceeding (the “NET proceeding”).   
 
In its previous comment letters to the Board dated September 9, 2010 and September 12, 2011 
regarding the NET proceeding, EPA requested that the Board defer its environmental review 
process until relevant Remedial Investigation/Feasibility Study (“RI/FS”) reports for the Site 
were finalized to allow EPA an opportunity to determine if soil, sediment and surface water 
contamination posed unacceptable risks to human health or the environment.  EPA also 
requested that OEA conduct an environmental impact statement (“EIS”) rather than an 
environmental assessment (“EA”) at such time that it initiates its environmental review process.   
 
On August 18, 2015, NET submitted a Status Report and request for clarification to the Board 
(the “Status Report”).  In the Status Report, NET requests that the Board lift the deferral 
referenced in the Board’s June 19, 2012 decision regarding the NET proceeding and reopen the 
proceeding.  At the October 7, 2015 meeting with EPA, OEA requested that EPA provide the 
Board with its current position regarding the status of the NET proceeding.  In this 
environmental comment letter, EPA provides the Board with an update of the status of the RI/FS 
being conducted for the Site, and EPA’s current position regarding redevelopment of the 
Property.     
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Progress of RI/FS Since 2011 
 
At the time of EPA’s 2010 and 2011 environmental comment letters to the Board, the CERCLA 
remedial investigation process on soil, sediment and surface water at the Site was still underway.  
The initial data available to EPA at that time confirmed that numerous residual chemicals were 
present, particularly in soil, throughout much of the former manufacturing area on the Property.  
However, an evaluation of the data, and completion of human health and ecological risk 
assessments had not yet been completed for soil, sediment or surface water.  As a result, EPA 
was not in a position in 2011 to make an informed statement regarding whether reuse of the 
Property could result in unsafe exposure under CERCLA. 
 
Since EPA’s September 2011 letter, EPA’s understanding of the Site conditions has progressed 
greatly with regard to potential chemical exposure risks.  Specifically, field work has been 
completed on the Property to determine the nature and extent of contamination present in soil, 
sediment and surface water.  In all, 488 soil samples, 84 surface water samples and 48 sediment 
samples were collected across the Property, and from nearby surface waters, and each sample 
was analyzed for up to 242 individual chemicals.  While the data confirm the presence of 
residual chemicals across much of the former manufacturing area, no chemical hotspots were 
identified.   
 
Human health and ecological risk assessments and conservative exposure analyses were 
performed on this data, and these analyses were subject to informal public review and comment 
and are incorporated into the Remedial Investigation Report for the Olin Chemical Superfund 
Site, dated July 24, 2015 (the “RI Report”).  The human health risk assessment that was 
performed assumes that current and future anticipated use of the Property is, and will remain, 
commercial/industrial. 
 
Data collected at the Site to date verifies that area groundwater, including groundwater located 
beneath the Property, is contaminated with chemicals released during former manufacturing 
activities.  Based upon the data currently available to EPA, the most significant areas of 
groundwater contamination are located beneath the approximately 5-acre area labeled as the 
“Containment Area” on the attached Figure 1 and in groundwater that extends to the west of the 
Property.  The groundwater beneath the Containment Area is enclosed by a slurry wall and 
temporary cap that are designed to eliminate, to the extent feasible, the groundwater in this area 
as a source of on-going contamination to area groundwater.   
 

EPA Conclusions Based on Current RI/FS Data 
 
Under CERCLA, after the RI/FS process is complete, EPA issues a Proposed Plan, which 
presents the proposed remedy for a site to the public for formal review and comment.  Following 
review and written response to public comments, EPA documents the selected remedy for the 
site in a Record of Decision (“ROD”).  Neither CERCLA, the regulations that implement 
CERCLA, nor EPA guidance prohibit redevelopment of a CERCLA site before the issuance of a 
ROD.  See e.g., August 25, 2015 Transmittal of Revised Policy on the Issuance of Superfund 
Comfort/Status Letters, attached as Exhibit A.  However, any redevelopment that occurs at a 
CERCLA site prior to the issuance of a ROD is undertaken at the risk that the remedy selected in 
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the ROD may impact the development, including the possibility that the selected remedy will 
interrupt construction or operation of a commercial or industrial activity. 
 
CERCLA and associated EPA guidance generally encourage redevelopment of CERCLA sites, 
provided such development is consistent with the risks posed by the site and the remedy selected 
for the site.  See e.g., Reusing Superfund Sites: Commercial Use Where Waste is Left on Site, 
February 2002, EPA 540-K-01-008, attached as Exhibit B.  EPA does not, however, support or 
oppose any particular redevelopment plan for a CERCLA site.  Also, EPA does not express any 
opinion regarding whether a proposed land use is, or is not, in compliance with local zoning or 
other municipal and state laws.  Accordingly, EPA will not support or oppose NET’s or any 
other developer’s proposed redevelopment at the Site.  
 
The results of the RI Report and risk assessments conducted on soil, sediment and surface water 
for the Site, described in the previous section, are preliminary and become final only at such time 
as EPA responds to formal public comment on a Proposed Plan and issues a ROD.  Nonetheless, 
the RI Report and risk assessments provide EPA with sufficient information to find that 
commercial/industrial use of a majority of the Property will not pose unacceptable chemical 
exposure risks to construction or on-site workers, or visitors, on the Property.   
 
Figure 1 of this letter shows the areas of the Property that are currently not suitable for 
redevelopment.  These areas are labeled Containment Area, Plant B, and Additional Area.  The 
field work and risk assessments conducted on the Property did not evaluate data from the 
Containment Area.  As a result, EPA is not in a position to make any statement about potential 
chemical exposure risks in the Containment Area, and this area, plus an appropriate buffer zone 
around the Containment Area that will be determined in the future, is not suitable for 
redevelopment until further RI/FS work is completed.  Plant B is an active groundwater 
remediation system at the Site that needs to continue operating for the foreseeable future.  The 
Additional Area, which is located along the eastern boundary of the Property, was found in the 
RI Report to pose unacceptable risks under CERCLA, and is therefore not suitable for 
redevelopment at the present time.  OEA should also be aware that the southern portion of the 
Property is subject to a conservation easement.  See Figure 1. 
 
Although the field work and risk assessments conducted as part of the current RI Report did not 
evaluate data from area groundwater, EPA has data confirming the presence of contamination in 
groundwater beneath and to the west of the Property.  The presence of contaminated 
groundwater beneath the Property does not, however, preclude the redevelopment and reuse of 
the Property before a final remedy decision is made for the Site because any risks to on-Site 
workers, or visitors, to the Property from groundwater can be mitigated.  Some of the chemicals 
present in area groundwater are volatile and may contribute to a potential vapor intrusion 
exposure pathway.  The extent of any exposure risk from vapor intrusion will be assessed in the 
pending risk assessment for groundwater, as described below.  As a result, any construction that 
occurs on the Property prior to completion of the groundwater risk assessment will be required to 
include, subject to EPA oversight, vapor barriers or other vapor intrusion mitigation methods.  
See page 5 of the Comfort/Status Letter.  EPA has not made any assessment of risks associated 
with consumption of contaminated groundwater under and down gradient of the Site at this time. 
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Given these findings, along with the expectation that a ROD for the Site will not be issued until 
late 2017 at the earliest,1 and consistent with the general goal of CERCLA to encourage 
redevelopment, the current facts no longer support EPA’s previous requests that the Board 
continue to defer its environmental review process.  Accordingly, provided NET’s plan for 
redevelopment of the Property does not involve any use of the Containment Area, Plant B, or 
Additional Area, as shown on Figure 1, or groundwater, and would not use the Property for any 
purpose other than commercial/industrial, EPA would have no objection to the Board lifting its 
deferral, and re-opening, the NET proceeding.  Should NET’s proposal proceed to construction, 
EPA would need to review the actual construction details and be kept informed of construction 
progress to ensure consistency with EPA’s investigation and cleanup. 
 

The Board’s Environmental Review Process 
 
Prior to licensing the NET project, EPA understands that the OEA will conduct an environmental 
review under the National Environmental Policy Act (“NEPA”).  As noted above, EPA’s earlier 
letters to the Board recommended that an Environmental Impact Statement (“EIS”) be developed 
for this project rather than an Environmental Assessment (“EA”).  We continue to believe this is 
the right approach. 
 
As you know, NEPA requires an agency undertaking a major federal action that significantly 
affects the human environment to provide a range of reasonable alternatives meeting the purpose 
and need of the project and an analysis of the short and long term direct, indirect and cumulative 
impacts of each.  The potential effects on the “human environment” examined under a NEPA 
analysis include such factors as effects to existing natural resources such as wetlands; traffic; 
noise; air quality; public health; and safety.  An EIS will provide a comprehensive review of 
these impacts.    

 
One of the factors to be considered in deciding whether an EIS as opposed to an EA is 
appropriate for a federal action is the degree of public concern that surrounds a project.  The Olin 
Site was first brought to the public’s attention when the Wilmington drinking water wells were 
shut down in 2003 in response to elevated levels of n-nitrosodimethylamine (“NDMA”) caused 
by releases from the Property.  Since that time, the public has remained keenly interested in the 
future use of the Property.  Once NET makes public the specifics for the construction and 
operation of a rail to truck transloading facility on the Site, public interest will no doubt 
intensify.   

 
We understand that the project may involve the arrival and departure of trains on a daily basis, 
the potential daily movement of a number of trucks through local neighborhoods, and the 
transloading of liquid and solid commodities that are currently unknown.  These activities may 
potentially degrade local air quality from emissions from construction equipment, trains and 
trucks; increase traffic congestion; increase local noise; create safety concerns from the handling 
and storage of unknown commodities; require the filling of wetlands; and increase storm water 

                                                           
1   At the time of the 2011 EPA comment letter, an impending ROD for soil, sediment and surface water was 
anticipated, but EPA has since determined that a single ROD for all Site media is appropriate and will be issued 
following the conclusion of on-going groundwater investigations. 
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runoff.  The full range of foreseeable impacts will only be known through close scrutiny of the 
project. 

 
Among the core purposes of an EIS is to take a hard look at all reasonable alternatives that meet 
the project’s purpose and need, and their reasonably foreseeable impacts, and to encourage 
public participation in the assessment process.  A comprehensive, rigorous review provided by 
an EIS will inform the public of the full range of potential impacts that could occur and allow 
local residents to express their concerns in a way that contributes to public decision making.  A 
more limited environmental review alone may not achieve these benefits. 
 
Included below to provide additional information to the Board is a brief description of the 
Comfort/Status Letter that EPA issued to NET regarding the Site and the next steps in EPA’s on-
going RI/FS process at the Site. 
 

EPA’s May 13, 2015 Comfort/Status Letter to NET 
 
On May 13, 2015, EPA issued a Comfort/Status and Reasonable Steps letter (the 
“Comfort/Status Letter”) to NET.  See Exhibit C.  Comfort letters are routinely issued by EPA to 
share information with interested parties about the status and environmental conditions of 
properties that may present realistic CERCLA cleanup and liability concerns.  See Exhibit A.  
The Comfort/Status Letter issued to NET was solely for informational purposes to explain the 
environmental conditions at the Site, as known by EPA as of the date of the letter, and to suggest 
reasonable steps that NET should take at the Site to ensure protectiveness of human health and 
the environment and to achieve liability protections under the Bona Fide Prospective Purchaser 
(“BFPP”) provision of CERCLA, 42 U.S.C. § 9601(40)(D), in the event that NET purchases and 
develops the Property.  The Comfort/Status Letter clarifies areas of the Site and Property where 
CERCLA remedial actions may be required in a future ROD.  See Exhibit C, at page 6.  The 
Comfort/Status Letter also clarifies that it does not provide a release of CERCLA liability; 
rather, it only provides information with respect to reasonable steps based on the information that 
EPA had available to it at the time.  See Exhibit C, at page 5.  The Comfort/Status Letter does 
not make any representations that the Property is appropriate for any particular development or 
reuse. 
 

EPA’s Next Steps in the RI/FS Process at the Site 
 
The RI/FS process is largely complete for soil, sediment and surface water at the Site, but the full 
nature and extent of contamination in groundwater still needs to be determined, as do potential 
exposure risks associated with groundwater.  To this end, the potentially responsible parties 
(“PRPs”) issued a work plan on July 3, 2015.  This work plan identified certain data gaps and 
identified additional field work necessary to close these data gaps.  Efforts are ongoing to 
implement this work plan.  EPA anticipates that data collection activities will be completed this 
fall and next spring 2016.  A draft RI Report and associated risk assessment for groundwater are 
anticipated later in 2016.  Once the RI Report is reviewed by EPA and the stakeholders, the 
PRPs will prepare an FS Report for the entire Site which will provide a review of several 
remedial alternatives.  EPA then anticipates selecting a proposed alternative for remediation of 
the Site in a Proposed Plan later in 2017.  Following consideration of public review and 





 
Figure 1 

 
Areas On or In Close Proximity to the Property that Are Not Currently Suitable 

for Redevelopment 
 





 
 

Exhibit A 
 

August 25, 2012 Transmittal of Revised Policy on the Issuance of Superfund 
Comfort/Status Letters 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

AUG 2 S 2015 

MEMORANDUM 

SUBJECT: Transmittal of Revised Policy on the Issuance of Superfund 
Comfort/Status Letters 

FROM: Cynthia Giles, Assistant Administratot 

TO: Regional Administrators, Regions I-X 

OFFICE OF 
ENFORCEMENT AND 

COMPLIANCE ASSURANCE 

This memorandum transmits the Revised Policy on the Issuance of Superfund Comfort/Status 
Letters ("Revised Comfort/Status Letter Policy" or "Revised Policy") and three updated model 
Superfund comfort/status letters for parties interested in acquiring contaminated, potentially 
contaminated, and formerly contaminated properties (collectively referred herein as "impacted 
properties") for reuse and redevelopment. These documents supersede the EPA's 1996 Policy on 
the Issuance of Comfort/Status Letters and the accompanying model letters in their entirety and 
portions of the Interim Enforcement Discretion Policy Concerning "Windfall Liens" Under 
Section 107(r) ofCERCLA (July 16, 2003) and sample windfall lien letter. This Revised Policy 
may be found on the Agency's website at http://www2.epa.gov/enforcement/guidance-revised­
policy-issuance-superfund-comfortstatus-letters. The model letters are available for downloading 
in Word format from the Cleanup Enforcement Model Language and Sample Documents 
Database. 

The Revised Policy and model letters reflect the passage of the 2002 Brownfields Amendments 
to the Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA, 
commonly referred to as Superfund), the issuance of recent EPA enforcement guidance, and the 
Agency's experience in issuing comfort/status letters. The Revised Policy discusses the 
background of the EPA's issuance of Superfund comfort/status letters and describes the purpose 
and intended use of these letters. The appendices to the Revised Policy consist of the three 
updated model letters, a table recommending the use of a particular model letter based on a given 
set of circumstances, a description of other EPA model comfort/status letters, and an information 
request form regional personnel may provide to a party requesting a Superfund comfort/status 
letter. 

lntemet Address (URL} • http://www.epa.gov 
Recycled/Recyclable • Prtnted with Vegetable Oil Based Inks on 100% Postconsumer, Process Chlorine Free Recycled Paper 

http://www2.epa.gov/enforcement/guidance-revised-policy-issuance-superfund-comfortstatus-letters
http://www2.epa.gov/enforcement/guidance-revised-policy-issuance-superfund-comfortstatus-letters
http://cfpub.epa.gov/compliance/models/
http://cfpub.epa.gov/compliance/models/


 

 

    
   

 
 

 
 

  
  

 
 

  
  

  
  

  
 

 
  

  
 

    

  
 

 

    
 

 
 

  
 

 
  

   
 

  
    

   
 

    
 

 




 

	 

The following three model Superfund letters are intended to assist the Regions when drafting 
site-specific comfort/status letters for parties interested in acquiring impacted property for reuse 
and redevelopment: 

(1) Model Federal Superfund Interest and No Current Federal Superfund Interest 

Comfort/Status Letter
 

(2) Model No Previous Federal Superfund Interest Comfort/Status Letter 
(3) Model State Action Comfort/Status Letter 

The model Superfund comfort/status letters are intended to address the most common inquiries 
that the EPA receives regarding impacted properties. They are designed to provide the party with 
information the EPA currently has about a property and potentially applicable Agency policies to 
help inform the party as it moves forward with acquisition and development decisions 
concerning a property. Superfund comfort/status letters may be issued when the circumstances 
warrant based on regional discretion and subject to the availability of regional resources. 

When drafting any site-specific letter based on the models, regional personnel should ensure the 
participation of regional counsel. In accordance with the Office of Site Remediation 
Enforcement (OSRE) Roles Chart, if any significant deviations are anticipated Regions are 
required to consult with the Division Director of the Policy and Program Evaluation Division in 
OSRE by contacting the staff listed on the Roles Chart for Superfund comfort/status letters 
before the letter is finalized. Copies of all final site-specific letters should be provided to the 
OSRE staff contacts. 

Additional information on the Revised Comfort/Status Letter Policy and appropriate use of 
comfort/status letters is available from Hollis Luzecky at (202) 564-4217 
(luzecky.hollis@epa.gov) or Craig Boehr at (202) 564-5162 (boehr.craig@epa.gov) in OSRE. 

Attachments 

cc:	 Regional Counsels, Regions I-X 
Superfund National Policy Managers, Regions I-X 
Mathy Stanislaus, Assistant Administrator, Office of Solid Waste and Emergency Response 
Cyndy Mackey, Director, Office of Site Remediation Enforcement 
James E. Woolford, Director, Office of Site Remediation and Technology Innovation 
David R. Lloyd, Director, Office of Brownfields and Land Revitalization 
Brigid Lowery, Director, Center for Program Analysis 
Charlotte Bertrand, Acting Director, Federal Facilities Restoration and Reuse Office 
Reggie Cheatham, Acting Director, Office of Emergency Management 
Avi Garbow, General Counsel, Office of General Counsel 
John Michaud, Acting Associate General Counsel, Office of General Counsel 
Ben Fisherow, Chief, Environmental Enforcement Section, Department of Justice 

mailto:boehr.craig@epa.gov
mailto:luzecky.hollis@epa.gov


UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

AUG 2 5 2015 

MEMORANDUM 

OFFICE OF 
ENFORCEMENT AND 

COMPLIANCE ASSURANCE 

SUBJECT: Revised Policy on the Issuance of Superfund Comfort/Status Letters 

FROM: Cynthia Giles, Assistant Administrator 

TO: Regional Administrators, Regions I-X 

Introduction 

The U.S. Environmental Protection Agency (EPA) recognizes the environmental, economic, and 
community benefits of cleaning up and reusing or redeveloping contaminated, potentially 
contaminated, and formerly contaminated Superfund properties (collectively referred herein as 
"impacted properties"). The EPA also understands that a party interested in acquiring an 
impacted property for reuse and redevelopment may be concerned with whether the property has 
environmental contamination and, if it does, what the EPA's involvement is, what the cleanup 
requirements are, and what the potential associated liabilities and costs of cleaning up the 
existing contamination are under the Comprehensive Environmental Response, Compensation, 
and Liability Act (CERCLA, also known as Superfund). 1 When these concerns may discourage a 
party from acquiring and redeveloping an impacted property, the EPA may issue a Superfund 
comfort/status letter that communicates key information that the EPA has about the property' s 
conditions, its cleanup status, and any potential associated liabilities or protections so a party can 
make a more informed decision regarding the purchase, lease, or redevelopment of the property. 

This Revised Policy on the Issuance of Superfund Comfort/Status Letters ("Revised 
Comfort/S tatus Letter Policy" or "Revised Policy") addresses the Agency's issuance of 
Superfund comfort/status letters to facilitate private investment in the reuse and redevelopment 
of impacted properties by easing a developer's fears and uncertainties associated with acquiring 
and developing these properties. This Revised Policy supersedes the EPA's 1996 Policy on the 

1 42 U.S.C. § 960 I, el seq. 

Internet Address (URL) • http://wwW.epa.gov 
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Issuance of Comfort/Status Letters and sample letters.2 Appendix A includes three model 
Superfund comfort/status letters that address the most common inquiries that the EPA receives 
regarding impacted properties. While it is not the EPA’s intention to become involved in typical 
private real estate transactions, the EPA will issue Superfund comfort/status letters when the 
circumstances warrant, as discussed below. 

Background 

Since 1996, the EPA has issued comfort/status letters to share information with interested parties 
about the status of properties that may present realistic CERCLA cleanup and liability concerns. 
The 2002 Brownfields Amendments to CERCLA, however, addressed many concerns about 
potential federal liability by establishing statutory liability protections for certain landowners 
who are not responsible for a property’s contamination. Congress intended for these provisions 
to be self-implementing, which enables private parties to save time and costs, in part by avoiding 
EPA involvement in the majority of private property transactions. 

Despite the self-implementing landowner liability protection provisions in CERCLA, the 
redevelopment of some impacted properties may be hindered by a developer’s liability concerns 
posed by CERCLA cleanup requirements to identify, assess, and clean up waste. Depending on 
site-specific circumstances, the EPA may address a developer’s concerns through a variety of 
mechanisms, including: (1) national Agency guidance regarding the exercise of the EPA’s 
enforcement discretion as it generally relates to certain parties, circumstances, or activities; 
(2) the sharing of information related to a property’s status with parties interested in 
redeveloping the property either orally or in writing (commonly referred to as “comfort/status 
letters”); and (3) site-specific settlement agreements, which include a covenant not to sue by the 
EPA and a recitation of a settling party’s eligibility for statutory contribution protection in 
exchange for cleanup work performed (or funding provided) by the party at the site.3 

Purpose and Intended Use of Superfund Comfort/Status Letters 

The EPA often receives requests from parties for confirmation that if they purchase, lease, or 
develop impacted property, the EPA will not pursue them to perform the cleanup or to recover 
the EPA’s costs to clean up any contamination resulting from the previous use of the property. 
The EPA believes the majority of the concerns raised by these parties can be addressed in a 
comfort/status letter through the dissemination of information known by the EPA about a 

2 By this Revised Policy, the EPA, in consultation with the U.S. Department of Justice, Environment and Natural 
Resources Division, Environmental Enforcement Section (DOJ), is also modifying portions of the Interim 
Enforcement Discretion Policy Concerning “Windfall Liens” Under Section 107(r) of CERCLA (July 16, 2003) 
(“Windfall Lien Policy”) and sample windfall lien letter, as further discussed in Appendix C. Except as discussed in 
Appendix C, the Windfall Lien Policy is otherwise unchanged and continues to serve as EPA’s and DOJ’s policy for 
implementing the CERCLA § 107(r) windfall lien provision, along with the EPA’s January 8, 2008, Windfall Lien 
Administrative Procedures memorandum. The sample windfall lien letter in the 2003 Windfall Lien Policy may also 
continue to be used and is available from the Cleanup Enforcement Model Language and Sample Documents 
Database with the revisions discussed in Appendix C. 
3 EPA guidance on the use of its enforcement discretion and agreements is available on the Superfund Enforcement 
Cleanup Policy and Guidance Documents Database. 

2
 

http://www2.epa.gov/enforcement/interim-guidance-enforcement-discretion-concerning-windfall-liens-cercla-section-107r
http://www2.epa.gov/enforcement/interim-guidance-enforcement-discretion-concerning-windfall-liens-cercla-section-107r
http://www2.epa.gov/enforcement/guidance-windfall-lien-administrative-procedures-107r-lien-and-model-letter-providing
http://www2.epa.gov/enforcement/guidance-windfall-lien-administrative-procedures-107r-lien-and-model-letter-providing
http://cfpub.epa.gov/compliance/models/
http://cfpub.epa.gov/compliance/models/
http://cfpub.epa.gov/compliance/models/
http://cfpub.epa.gov/compliance/models/


 

 

 
    

  
 

 
     

 
  

  
  

  
 

 
  

 
   

  
    

  
  

   
     

  
    

   
  

   
 

                                                           
           

         
           

    
      

          
         

            
            

        
        

            
         

              
          

    


 

specific property and the potentially applicable statutes, regulations, and EPA guidance. The 
“comfort” comes from an understanding of what the EPA knows about the property, including 
the status of the property and the potential for or actual EPA involvement at the property. The 
EPA provides this information to help interested parties better understand the potential 
applicability of CERCLA to individual parcels of property. This may be of use to these parties in 
making informed decisions regarding such property transactions and plans for redevelopment. 

Superfund comfort/status letters are provided solely for informational purposes and relate only to 
the status of a property with respect to the potential for or actual EPA involvement under 
Superfund based upon the information presently known to the EPA about the property. This 
Revised Policy only concerns CERCLA-related properties, but the EPA also issues 
comfort/status letters related to federally-owned property and property being addressed under 
other authorities, such as the Resource Conservation and Recovery Act (RCRA). Appendix C 
provides more information on other comfort/status letters that may be issued by the EPA. 
Inquiring parties should consult the state regulator regarding state liability and redevelopment 
requirements. 

Superfund comfort/status letters summarize information already contained in the EPA’s files 
regarding contamination and cleanup at the property. If a cleanup decision document has been 
prepared, the comfort/status letter may cite to that document. The letters may also suggest 
property-specific reasonable steps a party may take at the property with respect to any 
contamination to ensure protectiveness of human health and the environment and to achieve or 
maintain liability protections under the Bona Fide Prospective Purchaser (BFPP) provision of 
CERCLA.4 These suggestions recommend the actions the EPA currently believes to be necessary 
to satisfy the “reasonable steps” requirement and they should not be construed as the only actions 
that may be required of a party to avoid liability or as an endorsement of a particular land use.5 If 
a discussion of the BFPP provision is included, it generally is recommended that the letter also 
include information on windfall liens under Section 107(r) of CERCLA, such as the current 
status of any windfall lien on the property and whether or not the EPA believes a section of the 
Windfall Lien Policy applies.6 

4 As part of the BFPP definition, CERCLA § 101(40)(D) requires the exercise of appropriate care with respect to 
hazardous substances found at a facility by taking certain “reasonable steps.” The EPA discusses the “reasonable 
steps” provision in the Interim Guidance Regarding Criteria Landowners Must Meet in Order to Quality for Bona 
Fide Prospective Purchaser, Contiguous Property Owner, or Innocent Landowner Limitations on CERCLA Liability 
(Common Elements) (Mar. 6, 2003). 
5 While the EPA will attempt to identify the necessary reasonable steps at a property based on the information 
available to the EPA, the recommended steps may not be exhaustive. Also, CERCLA requires that a party meet 
other criteria to be protected from liability, such as providing certain notices; providing cooperation, assistance, and 
access; and complying with institutional controls. BFPP requirements are found in CERCLA §§ 101(40) and 
107(r)(1). Further, approval of a specific land use generally lies within the jurisdiction of the local government. 
Parties are encouraged to consult with their own counsel and environmental professionals. 
6 The Windfall Lien Policy provides conditions and criteria under which the EPA, in an exercise of its enforcement 
discretion, will generally not assert a Section 107(r) windfall lien. The memorandum, Windfall Lien Administrative 
Procedures, builds on the Windfall Lien Policy by providing EPA guidance on the timing for filing notice of a 
windfall lien on a property after acquisition by a BFPP and the EPA administrative procedures that should 
accompany filing a windfall lien notice. 

3
 

http://www2.epa.gov/enforcement/interim-guidance-common-elements-landowner-criteria-qualify-bfpp-cpo-or-ilo-superfund
http://www2.epa.gov/enforcement/interim-guidance-common-elements-landowner-criteria-qualify-bfpp-cpo-or-ilo-superfund
http://www2.epa.gov/enforcement/interim-guidance-common-elements-landowner-criteria-qualify-bfpp-cpo-or-ilo-superfund
http://www2.epa.gov/enforcement/interim-guidance-enforcement-discretion-concerning-windfall-liens-cercla-section-107r
http://www2.epa.gov/enforcement/guidance-windfall-lien-administrative-procedures-107r-lien-and-model-letter-providing
http://www2.epa.gov/enforcement/guidance-windfall-lien-administrative-procedures-107r-lien-and-model-letter-providing


 

 

 
    

    
   

  

 
   

  
 

     
  

   
    

 
   

  
  

   
 

   

   

 
   

  
   

  

                                                           
           
    

              
           

        
            
       

            
          

       
          

           
          

        
         

               
          
           

 


 

In addition, the Region may be able to identify obvious incompatibilities between the EPA’s 
remedy and the proposed reuse or state generally whether a particular project or activity may or 
may not impede remedial actions.7 If the EPA has adequate information, a letter may include 
statements regarding whether a property or a site can support general types of uses and remain 
protective of human health and the environment. However, such statements may require 
additional technical determinations that might go beyond the scope of a comfort/status letter. 
Where an EPA-approved remedy has been implemented, the EPA can document through a 
Ready for Reuse Determination that a site’s conditions, including restrictions, are protective for 
specific types of uses.8 

The letter may also identify potentially applicable statutory or regulatory provisions and Agency 
guidance, which a party should consider in determining its potential liability with respect to the 
property.9 However, comfort/status letters are subject to the Agency’s longstanding policy 
against providing “no action” assurances.10 Accordingly, Superfund comfort/status letters are not 
intended to limit or affect the EPA’s authority under CERCLA or any other law or to provide a 
release from liability under CERCLA or any other federal or state law. As explained further on 
page six, Regions are required to consult with the Office of Site Remediation Enforcement 
(OSRE) on comfort/status letters that significantly deviate from the models, including any letter 
that may be misconstrued as providing a “no action” assurance. 

Superfund comfort/status letters are intended for use when the circumstances warrant and subject 
to the availability of regional resources. In light of the self-implementing nature of CERCLA’s 
landowner liability protections and the fact that the vast majority of impacted properties are 
addressed under state authorities rather than under CERCLA, the EPA believes comfort/status 
letters are not necessary for typical real estate transactions. For example, if there has not been 
any federal Superfund interest in a property, a phone call (or an email) may be more efficient 
than issuing a Superfund comfort/status letter. Upon receiving a request from an interested party 
for information about a property, a Region may issue a Superfund comfort/status letter at its 
discretion.11 A Region may require the request to be submitted in writing (e.g., email, letter, fax) 

7 CERCLA § 107(r) requires that a BFPP “not impede the performance of a response action” in order to be entitled 
to liability protection at a site. 
8 For an Agency determination on the site’s appropriateness for specific types of uses, see the Guidance for 
Preparing Superfund Ready for Reuse Determinations (Feb. 12, 2004). With the Ready for Reuse determination, 
potential users and the real estate marketplace will have an affirmative statement that a site identified as ready for 
reuse will remain protective, as long as all required response conditions and use limitations identified in the site’s 
response decision documents and land title documents continue to be met. 
9 Additional information on CERCLA landowner protections is located on the EPA’s Landowner Liability 
Protections Web page. Parties are encouraged to consult with legal counsel when determining potential liability 
under CERCLA or any other federal or state law. 
10 Although the Applicability of Policy Against “No Action” Assurances to CERCLA (June 16, 2000) memorandum 
lists comfort/status letters as an alternative tool to provide comfort to parties interested in acquiring contaminated 
sites, this Revised Policy clarifies that such letters may not include statements which constitute “no action” 
assurances without prior approval from the Assistant Administrator of the Office of Enforcement and Compl iance 
Assurance. See Processing Requests for Use of Enforcement Discretion (Mar. 3, 1995). 
11 Regions often receive requests for comfort/status letters from a variety of sources other than the landowner, such 
as developers, purchasers, agents, lenders, environmental firms, or their attorneys. Before committing to issue a 
comfort/status letter, Regions may want to include the landowner in the discussions regarding the issuance of the 
letter. 
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to help facilitate the drafting of the letter.12 A Region may consider the following to assess 
whether a Superfund comfort/status letter is warranted: 

(1) Did the EPA take a Superfund response action at the property? 
(2) Is there is a realistic concern of Superfund liability? 
(3) Does the EPA have enough information to address the interested party’s concern? 
(4) Will a Superfund comfort/status letter facilitate the cleanup, redevelopment, or 


responsible stewardship of a property?
 
(5) Will the EPA, the community, or the environment benefit from the EPA’s issuance of a 

Superfund comfort/status letter? 
(6) Is clarification of a property’s status and the EPA’s intentions with respect to 


contamination necessary?
 
(7) Is a Superfund comfort/status letter the appropriate tool to adequately address the
 

interested party’s concerns?
 

Model Superfund Comfort/Status Letters 

The EPA has developed three model Superfund comfort/status letters to address the most 
common inquiries received regarding impacted properties. The letters are structured with 
common paragraphs applicable to all scenarios falling under that category of letter. Regions may 
then choose and combine the applicable paragraphs to tailor the model letter to address a party’s 
particular request. Directions are found within the description of the letters and within the body 
of the letters. A brief summary of the model letters is found below: 

1.	 A “Federal Superfund Interest Letter” or “No Current Federal Superfund Interest Letter” 
may be provided when federal involvement at the property or site under CERCLA is 
occurring or has occurred. 

a.	 A “Federal Superfund Interest Letter” may be provided for properties where the 
EPA either plans to undertake a CERCLA response or is already undertaking such 
a response, or where the property is located in close proximity to such sites. This 
letter is intended to inform the recipient of the status of the EPA’s Superfund 
involvement at the property. Additionally, language may be included which 
identifies the potentially applicable statutory provisions, regulations, or EPA 
policy, and reasonable steps. 

b.	 A “No Current Federal Superfund Interest Letter” may be provided when EPA 
involvement at the property or site has concluded (e.g., the site has been archived 
and is no longer part of the CERCLA information system database, also known as 
the Superfund Enterprise Management System (SEMS);13 the site has been 

12 Appendix D contains an Information Request to Support Comfort/Status Letter. Although this inquiry is optional 
and the information requested can be tailored to fit a given circumstance, a thorough response will help the EPA 
process a request for site information in a timely manner. Additional information may be required depending on the 
circumstances of a property. 
13 The SEMS Public Access Database contains non-enforcement confidential information about sites where there 
has been some EPA involvement under Superfund. 
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deleted from the National Priorities List (NPL); the site is situated near, but not 
within, the defined boundaries of a site found in SEMS; an assessment concluded 
that additional Superfund response action was not warranted). The purpose of the 
letter is to let the recipient know that, based on current information, the EPA is 
not taking additional Superfund response actions and the support for its decision. 
The letter also refers the party to additional sources of information such as the 
EPA’s administrative record and the appropriate state agency. 

2.	 A “No Previous Federal Superfund Interest Letter” may be provided to parties when there 
is no historical evidence of federal Superfund involvement with cleanup actions at the 
property or site in question (e.g., the site is not found in SEMS). Because the EPA does 
not have any information about the property, these letters should be used sparingly and 
do not express any opinion as to possible contamination at the property or appropriate 
usage of the property. Many of these situations may be addressed by a phone call rather 
than a letter. 

3.	 A “State Action Letter” may be provided when a state program has the lead for day-to-
day activities and oversight of a cleanup action (e.g., deferred sites). The letter seeks to 
advise parties that the state has the primary role of overseeing cleanups pursuant to either 
state or federal requirements and, where appropriate, the parties performing the cleanup 
are working cooperatively under state direction. The EPA, however, may consider taking 
action at a site if it receives new information about site conditions requiring federal action 
or if there is non-compliance with the negotiated agreement for the cleanup action. 

The three model Superfund comfort/status letters are attached to this Revised Policy as Appendix 
A. The relationship between the model letters is depicted in the table in Appendix B. This table 
also lists other types of model letters that are described in more detail in Appendix C. 

When considering and drafting any site-specific letter using these models, Regions should ensure 
the participation of regional counsel. If any significant deviations are anticipated, Regions are 
required to consult with the Division Director of the Policy and Program Evaluation Division in 
OSRE by contacting the staff listed on the Roles Chart for Superfund comfort/status letters 
before the letter is finalized. One example of a deviation that would require consultation is the 
addition of statements that could be misinterpreted as providing a “no action” assurance. Copies 
of all final site-specific comfort/status letters should be placed in the site file and provided to the 
OSRE staff contacts. All final letters will be retained by Headquarters and may be used as 
samples upon request by regional staff. 

Use of this Policy 

Although the model Superfund comfort/status letters do not account for every possible situation, 
the EPA believes that the letters contained in this Revised Policy will address the most common 
requests for comfort. Facts and circumstances, however, will vary and information may be 
disseminated through different means including other written communication, telephone calls, 
public or individual meetings, or reference to public information repositories and EPA databases. 
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The EPA also has issued guidance on drafting comfort/status letters for other specific 
circumstances. Appendix C contains additional information on other model comfort/status letters 
that may be issued by the EPA. This Revised Comfort/Status Letter Policy should serve as a 
guide when drafting other Agency letters. 

This Revised Policy is not a rule and it does not alter liabilities or limit or expand obligations 
under any federal, state, tribal, or local law. It is not intended to and does not create any 
substantive or procedural rights for any person at law or in equity. The extent to which the EPA 
applies the Revised Policy will depend on the facts of each case. 

The model documents are available for downloading in Word format from the Cleanup 
Enforcement Model Language and Sample Documents Database. For more information about the 
Revised Comfort/Status Letter Policy or the model comfort/status letters or to request assistance 
in drafting a letter, please contact Hollis Luzecky at (202) 564-4217 (luzecky.hollis@epa.gov) or 
Craig Boehr at (202) 564-5162 (boehr.craig@epa.gov) in OSRE. 

cc:	 Regional Counsels, Regions I-X 
Superfund National Policy Managers, Regions I-X 
Mathy Stanislaus, Assistant Administrator, Office of Solid Waste and Emergency Response 
Cyndy Mackey, Director, Office of Site Remediation Enforcement 
James E. Woolford, Director, Office of Site Remediation and Technology Innovation 
David R. Lloyd, Director, Office of Brownfields and Land Revitalization 
Brigid Lowery, Director, Center for Program Analysis 
Charlotte Bertrand, Acting Director, Federal Facilities Restoration and Reuse Office 
Reggie Cheatham, Acting Director, Office of Emergency Management 
Avi Garbow, General Counsel, Office of General Counsel 
John Michaud, Acting Associate General Counsel, Office of General Counsel 
Ben Fisherow, Chief, Environmental Enforcement Section, Department of Justice 

7
 

http://cfpub.epa.gov/compliance/models/
http://cfpub.epa.gov/compliance/models/
mailto:boehr.craig@epa.gov
mailto:luzecky.hollis@epa.gov


 

 

 
 
 
 
 
 
 
 
 

 
 


 


 

APPENDIX A
 

Model Superfund Comfort/Status Letters
 



 

 

 
 

 
 

 
 

  
  
   

 
 

  
  

 
  

  
  

  
   
  

   
 

 
   
  
  

 
   

    

 
  

 
 

 
 
 

 
 

 
 

 
 
    

 
 


 

 

	 

	 
	 

	 

	 
	 

	 

	 

	 


 


 


 




Model Federal Superfund Interest and No Current Federal Superfund Interest
 
Comfort/Status Letter
 

DRAFTING NOTES 
Letter Outline 

(I) Introduction 
(II) Property Status 
(III) History and Status of the Site 

a.	 Applicable to all sites with additional paragraphs specific to sites with No 
Current Federal Superfund Interest 

i.	 Archived sites 
ii.	 Partial or full deletions from National Priorities List (NPL) or a site 

boundary situation 
(IV) Reuse of the Property 
(V) CERCLA’s Bona Fide Prospective Purchaser (BFPP) Liability Protection 

a.	 Choose the appropriate model language or insert a description of other 
potentially applicable statutory provisions or EPA policies 

i.	 BFPP language 
ii.	 Tenant as BFPP language 

b.	 [OPTIONAL] Reasonable Steps: Language applicable to situations where the 
EPA has sufficient or insufficient information to determine site-specific 
reasonable steps 

(VI) [OPTIONAL] Superfund Lien 
(VII) [OPTIONAL] Windfall Lien 
(VIII) Conclusion 

ADDITIONAL NOTES 
	 Sites with “no current federal Superfund interest” are those sites where the EPA was once 

interested or involved to some extent at the site, but is no longer interested or involved at 
the site. 

	 “OPTIONAL” language may be provided at the discretion of the Region, when there is 
enough information to provide the optional language, the Region finds that such language 
is warranted, and regional resources allow. 

[Insert Addressee]
 

RE: [Insert name or description of property/site]
 

Dear [Insert name of party]:
 

I am writing in response to your written inquiry dated [insert date] to the U.S. Environmental 

Protection Agency (EPA) concerning the property referenced above (the “Property”). In your 
inquiry, you described your intentions to [insert general description of the “Development” 



 

 

   
   

 
   

  
 

 
 

 
    

 
 

 
  

 
 

 
   

  
 

 
   

 
   

   
  
   
   

     
 

   
  
  
  
    

 
 

  
 

 


 

(e.g., lease or purchase the Property for commercial, residential, or recreational 
development)] (the “Development”) and requested a Superfund comfort/status letter from the 
EPA. The purpose of this comfort/status letter is to provide you with information the EPA has 
about the Property and potentially applicable federal Superfund statutory and regulatory 
provisions and Agency policies, as of the date of this letter. I hope the information in this letter 
enables you to make informed decisions as you move forward with the Development on the 
Property. 

Under the Comprehensive Environmental Response, Compensation, and Liability Act 
(CERCLA, commonly referred to as Superfund), the EPA’s mission is to protect human health 
and the environment from the risks posed by contaminated or potentially contaminated lands. In 
doing so, it is the Agency’s priority to return lands to productive reuse. The EPA is issuing this 
letter consistent with the EPA’s current guidance. 

[OPTIONAL: Insert regional-specific information based on regional practices. For 
example, include a summary of a prospective purchaser inquiry dialogue.] 

Property Status 

Information on sites that are potentially hazardous and may warrant action under Superfund, 
including site-specific documents and fact sheets, is recorded by the EPA in the Superfund 
Enterprise Management System (SEMS), which may be accessed at 
http://cumulis.epa.gov/supercpad/cursites/srchsites.cfm. SEMS is a public access database that 
contains non-enforcement confidential information about sites where there has been some EPA 
involvement under Superfund. [Identify other sources of site-specific information, if available 
(e.g., EPA Web page, public repository).] 

The Property [insert one of the following:] 
[a.] is defined as 
[b.] is situated within 
[c.] may be part of 
[d.] is located near 

the [insert SEMS/NPL site name] (“Site”). This Site [“is” or “was”] located in SEMS, [insert 
one of the following:] 

[a.] but is not on the National Priorities List (NPL). 
[b.] and has been proposed to the National Priorities List (NPL). 
[c.] and is on National Priorities List (NPL). 
[d.] but has been archived. 
[e.] but was [“deleted” or “partially deleted”] from the National Priorities List (NPL). 

[FOR SITES OF FEDERAL SUPERFUND INTEREST, insert: “For the reasons stated 
below, the EPA is [insert action, e.g., investigating, examining, addressing] the Site under its 
Superfund authority.”] 
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[FOR SITES WITH NO CURRENT FEDERAL SUPERFUND INTEREST, insert: “For 
the reasons stated below, the EPA has concluded response actions and does not presently 
contemplate additional Superfund action at the Site.”] 

History and Status of the Site 

The following is a summary of the information the EPA currently has regarding the Site. 
[OPTIONAL: “More information regarding the Site [“is” or “may be”] available through SEMS 
[or refer to other resources].”] [OPTIONAL IF EPA REMOVAL OR REMEDIAL 
ACTION HAS BEEN TAKEN: “You may also wish to view a copy of the Site’s 
Administrative Record which is available at [insert location and/or URL of site local records 
repository].”] 

[Insert releasable information related to the specific site history and status, providing as 
much detail as necessary about the site to serve the addressee’s needs. For example, 
address, characteristics (industrial, commercial, rural, etc.), contamination, the EPA’s 
actions, status, former and current land uses, institutional controls, etc. If appropriate, 

enclose a copy of the fact sheet on the site.]
 

[For sites where there is NO CURRENT FEDERAL INTEREST, choose from one of the 

following sections, inserting other site-specific details as necessary. If all response actions 

are complete, but the site has not yet been archived or deleted, modify the language
 
appropriately.]
 

[APPLICABLE TO ARCHIVED SITES – NOTE: May have been a removal at the site or
 
there may still be interest under the Resource Conservation and Recovery Act (RCRA), 

Underground Storage Tanks (UST), or Oil Pollution Act (OPA) programs.]
 
The EPA has archived the Site from the SEMS site inventory because [insert one of the 

following:]
 

[a.] following site evaluation activities, the EPA determined that conditions at 
the Site did not warrant further federal Superfund involvement. 

[b.] a federal removal action was completed at the Site and no further Superfund 
action is planned for this Site. 

[c.]	 environmental conditions at the Site are subject to requirements of [insert 
appropriate program (e.g., RCRA, UST, OPA – spell out if first 
instance of use)]. [OPTIONAL: Insert information on the program 
status from the appropriate RCRA, UST, or OPA point of contact.] For 
further information concerning these requirements, please contact [insert 
contact information]. 

[Add after sentence a, b, or c:] “The “archive” designation indicates the Site is of no further 
interest to the EPA under the federal Superfund program based on available information. At this 
time, the EPA is not taking additional Superfund investigatory, cleanup, and enforcement actions 
at this archived [“Site” or “portion of the Site”], unless new information warranting further 
Superfund response action or conditions not previously known to the EPA regarding the Site are 
discovered.” 
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[APPLICABLE TO PARTIAL OR FULL DELETIONS FROM NPL OR FOR A SITE
 
BOUNDARY SITUATION]
 
[Insert one of the following:]
 

[a.]	 [Applicable if the property was included in a partial deletion from the 
NPL.] 
The Property [“is” or “appears to be”] situated within the Site, which is 
listed on the NPL. The EPA, however, has determined that no further 
investigatory or cleanup action under the federal Superfund program is 
warranted at a portion of the Site. With the [insert state agency] 
concurrence, the EPA has decided to delete a portion of the Site, which 
contains the Property, in accordance with the Agency’s Procedures for 
Partial Deletions at NPL Sites (OERR Directive Number 9320.2-11, 
Aug. 30, 1996) [“(copy enclosed)” or include appropriate URL]. 

[b.]	 [Applicable if the property is contained within the NPL site or is 
defined as the NPL site and the site has been deleted from the NPL.] 
The Property [“is” or “appears to be”] [“situated within the Site” or “defined 
as the Site”] which was included on the NPL. The EPA, however, has 
determined that no further investigatory or cleanup action is warranted at the 
Site under the federal Superfund program. In consultation with the [insert 
state agency], the EPA deleted this Site, including the Property, from the 
NPL in accordance with “Deletion from the NPL,” 40 CFR § 300.425(e). 

[Add after sentence a or b:] “Deletion of sites, or portions of a site, from the NPL may occur 
once all response actions are complete and all cleanup goals have been achieved at a site or 
portion thereof. At this time, the EPA is not taking additional Superfund investigatory, cleanup, 
and enforcement actions at this deleted [“Site” or “portion of the Site”], unless new information 
warranting further Superfund response action or conditions not previously known to the EPA 
regarding the Site are discovered.” 

[c.]	 [Applicable if the property is not part of the NPL site, but is nearby.] 
[Insert one of the following:] 
[1.] The Property is located in the vicinity of the Site, but the EPA has not 

yet determined which properties may be considered part of the Site. 
The Site has been placed in the SEMS site inventory, but studies or 
investigations have not been completed. Accordingly, the EPA has not 
yet developed sufficient information relating to the nature and extent of 
contamination to presently determine whether further federal action is 
appropriate under Superfund. 

[2.] The Property is located in the vicinity of the Site. At this time, [insert 
statement as to the status of the site at present time: e.g., 
preliminary assessment, site investigation, removal, remedial 
investigation, feasibility study, remedial design, or remedial action 
is underway or is completed]. Based upon available information, the 
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Property is not presently considered by the EPA to be a part of the Site. 
The EPA, therefore, anticipates no need to take [“any” or “additional”] 
investigatory or cleanup action at this Property under the federal 
Superfund program unless new information warranting further 
Superfund consideration or conditions not previously known to the 
EPA regarding the Property are discovered. 

Reuse of the Property 

Based on the information provided in your request, the EPA understands that [insert name of 
party] intends to [insert brief description of the Development] at the Property. The EPA 
understands the Development to involve [insert brief description of proposed on-site 
activities]. [OPTIONAL, in whole or in part, and to be revised, as needed, if 
incompatibilities are currently known: “It is important to note that any development should be 
compatible with any EPA cleanup actions and property restrictions. For example, a party should 
not conduct any activities or construct any structures that would interfere with the EPA’s 
investigation or cleanup or violate any restrictive land covenants. Based on the facts presently 
known to the EPA, the Agency has not identified any obvious incompatibility between the 
proposed use of the Property and the cleanup remedy. As your plans develop further, you should 
continue to discuss the Development with the EPA, as well as consult with your own legal 
counsel and environmental professional.”] 

[NOTE: Most inquiring parties are interested in information related to the bona fide 
prospective purchaser (BFPP) provision of CERCLA. If another landowner liability 
protection may be applicable, such as the contiguous property owner provision, innocent 
landowner provision, or lender liability provision, a Region may insert language related to 
those provisions that is consistent with the Agency’s policy on Processing Requests for the 
Use of Enforcement Discretion (Mar. 3, 1995). If a Region would like assistance drafting 
language, please contact the comfort/status letter contact in the Office of Site Remediation 
Enforcement.] 

CERCLA’s Bona Fide Prospective Purchaser Liability Protection 

CERCLA was amended in 2002 to allow certain parties who purchase contaminated or 
potentially contaminated properties to buy such properties and to avoid potential CERCLA 
liability if they qualify as a “bona fide prospective purchaser” (BFPP). The BFPP provision 
provides that a person meeting the criteria of CERCLA §§ 101(40) and 107(r)(1) and who 
purchases after January 11, 2002 will not be liable as an owner or operator under CERCLA. The 
BFPP provision is designed to be self-implementing, meaning the purchaser is responsible for 
achieving and maintaining BFPP status. 

[APPLICABLE TO BFPPs]
 
To assist the purchaser and their legal counsel, the EPA has issued guidance regarding some of
 
the criteria landowners must meet in order to qualify for the BFPP protections under CERCLA. 

See Interim Guidance Regarding Criteria Landowners Must Meet in Order to Qualify for Bona 

Fide Prospective Purchaser, Contiguous Property Owner, or Innocent Landowner Limitations 

on CERCLA Liability (Common Elements) (Mar. 6, 2003) (“Common Elements Guidance”) 
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[“(copy enclosed)” or include appropriate URL - http://www2.epa.gov/enforcement/interim-
guidance-common-elements-landowner-criteria-qualify-bfpp-cpo-or-ilo-superfund]. 
CERCLA requires a party to perform “all appropriate inquiries” prior to acquiring real property. 
There are other BFPP requirements such as providing certain notices, taking “reasonable steps,” 
providing cooperation, assistance, and access, and complying with institutional controls. Please 
note that there are additional criteria addressed in CERCLA §§ 101(40) and 107(r)(1) that a 
landowner must meet in order to qualify as a BFPP under CERCLA. You and your legal counsel 
will need to assess whether you satisfy each of the statutory requirements necessary to achieve 
BFPP status and continue to meet the applicable criteria. 

[APPLICABLE TO TENANTS] 
The EPA has issued enforcement discretion guidance regarding the potential applicability of the 
BFPP protection to tenants leasing contaminated or potentially contaminated sites. See Revised 
Enforcement Guidance Regarding the Treatment of Tenants Under the CERCLA Bona Fide 
Prospective Purchaser (Dec. 5, 2012) (“Revised Tenants Guidance”) [“(copy enclosed)” or 
include appropriate URL - http://www2.epa.gov/enforcement/guidance-treatment-tenants-
under-cerclas-bona-fide-prospective-purchaser-bfpp-provision]. In general, the EPA intends 
to exercise its enforcement discretion to treat a tenant as a BFPP on a site-specific basis when 
that tenant meets certain BFPP criteria as described in the Revised Tenants Guidance. You and 
your legal counsel will need to assess whether you satisfy the requirements to be treated as a 
BFPP under the Revised Tenants Guidance. 

[OPTIONAL: CHOOSE FROM ONE OF THE FOLLOWING SECTIONS DEPENDING 
ON THE INFORMATION SUFFICIENT TO BE ABLE TO DETERMINE SITE-
SPECIFIC REASONABLE STEPS:] 
Among other criteria outlined in the [“Common Elements Guidance, a BFPP” or “Revised 
Tenants Guidance, a tenant seeking to be treated as a BFPP”] must take “reasonable steps” 
related to stopping continuing releases, preventing threatened future releases, and preventing or 
limiting human, environmental, or natural resources exposure to earlier releases as required by 
CERCLA § 101(40)(D). You have asked what actions would constitute reasonable steps by [“the 
owner” or “a tenant”] of the Property. 

[If there is sufficient information available to the EPA to determine reasonable steps, insert 
the following: “As noted above, the EPA has [insert most recent/relevant action taken by the 
EPA] at the Site and has identified a number of environmental concerns. Based on the 
information the EPA has evaluated to date, the EPA believes that the following would be 
appropriate reasonable steps related to the hazardous substance contamination found at the Site: 

[Insert paragraphs outlining reasonable steps with respect to each environmental 
concern. Attachment B (Reasonable Steps Questions and Answers) to the Common 
Elements Guidance provides general guidance on the question of what actions may 
constitute reasonable steps.]”] 

[If the EPA has insufficient information to determine reasonable steps, insert the following. 
Language may be modified as needed: “As noted above, [insert explanation as to why the 
EPA is lacking information (e.g., the remedial investigation has not yet been completed for 
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the site)]. Although reasonable steps may be appropriate, the EPA does not have sufficient 
information about the nature and extent of contamination at the Site to provide [insert name of 
party] with appropriate reasonable steps at this time.”] 

Any reasonable steps suggested by the EPA are based on the nature and extent of contamination 
known to the EPA at this time and are provided solely for informational purposes. If additional 
information regarding the nature and extent of hazardous substance contamination at the Site 
and/or Property becomes available, additional actions may be necessary to satisfy the 
“reasonable steps” criterion. You should ensure that you are aware of the condition of the 
Property so that you are able to take reasonable steps with respect to any hazardous substance 
contamination. In particular, if new areas of contamination are identified, you should ensure that 
reasonable steps are undertaken. 
[END OF REASONABLE STEPS SECTION] 

[OPTIONAL – If other Agency guidance may apply, insert a description of the guidance. 
Drafters should quote directly from the policy or transmittal memo as necessary to avoid 
potential misrepresentation of the policy. Language must adhere to the Agency’s policy on 
Processing Requests for Use of Enforcement Discretion. If desired, enclose a copy of the 
potentially applicable guidance or include the appropriate URL for the recipient.]] 

[OPTIONAL] Superfund Lien Pursuant to CERCLA § 107(l) 

[Insert one of the following:] 
[a.] No Superfund lien has arisen against the [“Site” or “Property”] pursuant to 
Section 107(l) of CERCLA, or 
[b.] A Superfund lien has arisen on the [“Site” or “Property”] pursuant to Section 107(l) 
of CERCLA. [Then choose i, ii, iii, iv, or v.] 

[i.] The EPA has not filed a notice of lien pursuant to CERCLA § 107(l)(3) on this [“Site” or 
“Property”], and is not in a position today to determine whether or not it intends to file such 
notice of lien with respect to the [“Site” or “Property”]. 

[ii.] The EPA has not filed a notice of lien pursuant to CERCLA § 107(l)(3) on this [“Site” or 
“Property”]. Pursuant to CERCLA § 107(l), the EPA will generally not file a notice of lien on 
property currently owned by a non-liable party. 

[iii.] The EPA has not filed a notice of lien pursuant to CERCLA § 107(l)(3) on this [“Site” or 
“Property”] because to date, the EPA has recovered all the costs incurred at the Site from the 
potentially responsible parties (PRPs). 

[iv.] The EPA has filed a notice of its Superfund lien on this [“Site” or “Property”] pursuant to 
CERCLA § 107(l). According to the Settlement Agreement between the EPA and [insert name 
of property owner], when the property is sold, the EPA will release this lien upon compliance 
by the [insert name of property owner] with the terms of the settlement agreement. 
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[v.] The EPA has filed a notice of its Superfund lien on this [“Site” or “Property”] pursuant to 
CERCLA § 107(l) and [“is” or “is not”] willing to enter into negotiations to release the lien. 

[OPTIONAL] Windfall Lien Pursuant to CERCLA § 107(r)
 
[NOTE: Information on windfall liens, consistent with EPA policy, is generally 

recommended if a discussion of BFPP is included above.]
 

To the extent the EPA’s response action increases the fair market value of a property, the EPA 
may have a windfall lien against that property under CERCLA § 107(r). The windfall lien is 
limited to the increase in fair market value attributable to the EPA’s response action, capped by 
the EPA’s unrecovered response costs. 

On July 16, 2003, the EPA issued a policy titled the EPA Interim Enforcement Discretion Policy 
Concerning "Windfall Liens" Under Section 107(r) of CERCLA (“Windfall Lien Policy”). This 
policy provides that the EPA, in an exercise of its enforcement discretion, will generally not 
assert a Section 107(r) windfall lien when the conditions and criteria described in the Windfall 
Lien Policy for not asserting a windfall lien are met. 

[OPTIONAL, if applicable. Choose either a, b, c, or d.] 

[a.] Based upon the information currently available to the EPA, the Agency is not in a position 
today to determine whether the Windfall Lien Policy may be applicable to this [“Site” or 
“Property”]. 

[b.] The EPA has not asserted a windfall lien under Section 107(r) of CERCLA on this [“Site” or 
“Property”]. In accordance with EPA policy, the EPA will generally not assert a windfall lien 
[insert reason set forth in the Windfall Lien Policy, for example, “where a bona fide 
prospective purchaser acquires the property at fair market value after cleanup”]. 
[OPTIONAL: “A copy of the Windfall Lien Policy [“is being” or “has been”] provided for your 
review” or “The Windfall Lien Policy can be found at [include appropriate URL -
http://www2.epa.gov/enforcement/interim-guidance-enforcement-discretion-concerning-
windfall-liens-cercla-section-107r]”]. 

[c.] Based upon the information currently available to the EPA, the EPA believes that consistent 
with the Windfall Lien Policy, your situation falls under the [insert reason set forth in the 
Windfall Lien Policy] section of the guidance. [“A copy of the Windfall Lien Policy [“is being” 
or “has been”] provided for your review” or “The Windfall Lien Policy can be found at [include 
appropriate URL - http://www2.epa.gov/enforcement/interim-guidance-enforcement-
discretion-concerning-windfall-liens-cercla-section-107r]”]. 

[d.] Based upon the information currently available to the EPA, the Agency believes that a 
windfall lien [“has arisen” or “will arise”] on the [“Site” or “Property”] [OPTIONAL: “in the 
amount of $___”] If you wish to settle the windfall lien, the EPA is willing to enter into 
negotiations to release the lien. 
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State Actions 

The EPA is only providing you with information regarding the EPA’s Superfund actions at the 
Site and federal law and guidance. You should contact [insert name of state’s environmental 
program or name of specific state contact and contact information] for more information 
about potential state actions and liability issues. [NOTE: If there is a state contact who 
handles technical issues, also insert their contact information.] 

Conclusion 

The EPA generally issues Superfund comfort/status letters to facilitate the cleanup and reuse of 
contaminated or formerly contaminated properties. This comfort/status letter is intended to help 
you make informed decisions by providing you with the Superfund information that the EPA has 
about the Property and by identifying the CERCLA statutory protections, guidance, resources, 
and tools that may be potentially available for the Property. 

[If the letter addresses tenant concerns, insert the following: “As discussed more fully in the 
Revised Tenants Guidance referenced above, the Agency generally intends to exercise its 
enforcement discretion to treat tenants as BFPPs on a site-specific basis when they meet certain 
BFPP criteria, including ‘reasonable steps.’”] [If the EPA identifies reasonable steps, insert 
the following: “This letter also outlines site-specific recommended reasonable steps at the 
Property that may satisfy the “reasonable steps” criterion discussed in the above-referenced 
[insert “Common Elements Guidance” or “Revised Tenants Guidance.”]”] 

This letter is not intended to limit or affect the EPA’s authority under CERCLA or any other law 
or to provide a release from CERCLA liability. The EPA encourages you to consult with legal 
counsel, an environmental professional, and the appropriate state, tribal, or local environmental 
protection agency before taking any action to acquire, clean up, or reuse potentially 
contaminated property. It is your responsibility to ensure that the proposed use of the Property 
complies with any federal, state, local, and/or tribal laws or requirements that may apply. 

The EPA supports appropriate reuse of contaminated properties and hopes the information in this 
letter is useful to you. [OPTIONAL: “In addition, I have included a copy of the EPA’s latest 
fact sheet for the [insert Site name].” or “The latest fact sheet on the [insert Site name] can be 
found at [insert URL].”] If you have any additional questions or wish to discuss this information 
further, please feel free to contact [insert the EPA contact(s) and contact information]. 

Sincerely, 

[Insert regional contact name] 
[Insert regional contact title] 

[Enclosures (#)] 

cc: 	 [Insert EPA OSRE contact] 
[Insert EPA OSWER contact] 
[Insert state contact(s), if applicable] 

9
 



 

 

   

 
 

 
  
  
  

 
 
 

  
 

   
  

 
 

 
   

 

  
   

 
 

 
 

 
   

 
 

 
 

  
 

  
  

   
 

 
  

  

Model No Previous Federal Superfund Interest Comfort/Status Letter 

DRAFTING NOTES 
Letter Outline 

(I) Introduction 
(II) Property Status 
(III) Conclusion 

[Insert Addressee] 

Re: [Insert name or description of property (e.g., address, legal description, parcel 
description, site name)] 

Dear [Insert name of party]: 

I am writing in response to your written inquiry dated [insert date] to the U.S. Environmental 
Protection Agency (EPA) concerning the property referenced above (the “Property”). In your 
inquiry, you described your intentions to [insert brief description of the “Development” (e.g., 
lease or purchase the Property for commercial, residential, or recreational development)] 
(the “Development”) and requested a Superfund comfort/status letter from the EPA. The purpose 
of this comfort/status letter is to provide you with information the EPA has about the Property, as 
of the date of this letter. I hope the information in this letter enables you to make informed 
decisions as you move forward with the Development on the Property. 

Under the Comprehensive Environmental Response, Compensation, and Liability Act 
(CERCLA, commonly referred to as Superfund), the EPA’s mission is to protect human health 
and the environment from the risks posed by contaminated or potentially contaminated lands. In 
doing so, it is the Agency’s priority to return lands to productive reuse. The EPA is issuing this 
letter consistent with the EPA’s current guidance. 

Property Status 

Information on sites that are potentially hazardous and may warrant action under Superfund, 
including site-specific documents and fact sheets, is recorded by the EPA in the Superfund 
Enterprise Management System (SEMS), which may be accessed at 
http://cumulis.epa.gov/supercpad/cursites/srchsites.cfm. SEMS is a public access database that 
contains non-enforcement confidential information about sites where there has been some EPA 
involvement under Superfund. The EPA did not identify the Property in a search of the active 
and archived records in SEMS. 

Please note that the Property’s absence from SEMS does not represent a finding that there are no 
environmental conditions at the Property that require action or that are being addressed under 
another federal or state program. The absence of the Property from SEMS means that, at this 

http://cumulis.epa.gov/supercpad/cursites/srchsites.cfm


 

 

 
  

 
 

  
 

 
  

    
 

  
 

 
        

     
 

 
 

 
  

  
  

   
   
   

 

  
  

 
 

 
 
 

  
 

 
 

 
  

  
 

	


 

time, the EPA is not aware of any information indicating that there has been a release or threat of 
release of hazardous substances at or from the facility that needs to be assessed by the federal 
Superfund program and that no such assessment has been performed by the EPA in the past. 

Based on the information the EPA has to date regarding the Property, the EPA is not currently 
taking federal response or enforcement actions under CERCLA at the Property. 

[INSERT IF APPLICABLE FOR BROWNFIELDS GRANT RECIPIENTS] 
According to the EPA’s records found in the Brownfields’ Assessment, Cleanup and 
Redevelopment Exchange System (ACRES) Database, the Property was the subject of a grant 
awarded through the EPA’s Brownfields Assessment, Cleanup, and Revolving Loan Fund grant 
program. The EPA’s award of this type of grant does not mean that the Agency has a federal 
interest in the property. Further, any liability determination made by the EPA in connection with 
eligibility requirements for the grant would not have applicability for any other purpose. 

[OPTIONAL: If the EPA is aware of the state being involved in the cleanup, consider 
(1) issuing a State Action Comfort/Status Letter or (2) inserting contact information for 
state remedial project manager (RPM) or the state’s applicable department name and 
contact information.] 

Conclusion 

The EPA encourages you to consult with legal counsel, an environmental professional, and the 
appropriate state, tribal, or local environmental protection agency before taking any action to 
acquire, clean up, or reuse potentially contaminated property. This letter is not intended to limit 
or affect the EPA’s authority under CERCLA or any other law or to provide a release from 
CERCLA liability. It is your responsibility to ensure that the proposed use of the Property 
complies with any federal, state, local, and/or tribal laws or requirements that may apply. 

The EPA supports appropriate reuse of contaminated properties and hopes the information in this 
letter is useful to you. If you have any additional questions or wish to discuss this information 
further, please feel free to contact me [insert contact information]. 

Sincerely, 

[Insert regional contact name] 
[Insert regional contact title] 

[Enclosures (#)] 

cc: 	 [Insert EPA OSRE contact] 
[Insert EPA OSWER contact] 
[Insert state contact(s), if applicable] 
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Model State Action Comfort/Status Letter 

DRAFTING NOTES 
Letter Outline 

(I) Introduction 
(II) Property Status 
(III) State Authority: (Choose from one of the following) 

a. State-lead site 
b. Site deferred to state authorities 
c. Site addressed under a state Voluntary Cleanup Program 

(IV) Conclusion 

[Insert Addressee] 

Re: [Insert name or description of property (e.g., address, legal description, parcel 
description, site name)] 

Dear [Insert name of party]: 

I am writing in response to your written inquiry dated [insert date] to the U.S. Environmental 
Protection Agency (EPA) concerning the property referenced above (the “Property”). In your 
inquiry, you described your intentions to [insert brief description of the “Development” (e.g., 
lease or purchase the Property for commercial, residential, or recreational development)] 
(the “Development”) and requested a Superfund comfort/status letter from the EPA. The purpose 
of this comfort/status letter is to provide you with information the EPA has about the Property 
and potentially applicable federal Superfund statutory and regulatory provisions and Agency 
policies, as of the date of this letter. I hope the information in this letter enables you to make 
informed decisions as you move forward with the Development on the Property. 

Under the Comprehensive Environmental Response, Compensation, and Liability Act 
(CERCLA, commonly referred to as Superfund), the EPA’s mission is to protect human health 
and the environment from the risks posed by contaminated or potentially contaminated lands. In 
doing so, it is the Agency’s priority to return lands to productive reuse. The EPA is issuing this 
letter consistent with the EPA’s current guidance. 

Property Status 

Information on sites that are potentially hazardous and may warrant action under Superfund, 
including site-specific documents and fact sheets, is recorded by the EPA in the Superfund 
Enterprise Management System (SEMS), which may be accessed at 
http://cumulis.epa.gov/supercpad/cursites/srchsites.cfm. SEMS is a public access database that 
contains non-enforcement confidential information about sites where there has been some EPA 
involvement under Superfund. 

http://cumulis.epa.gov/supercpad/cursites/srchsites.cfm


 

 

  
 

   
  

 
  

  
  
   
    

 
   
 

 
  

 
     

   
 

 
  

 
   

  
 

  
     

 
 

 
 

 
  

  
  

 
 

 
   

   
  

  
    

 
   

     


 

[Insert relationship of the Property to the site in question and whether or not that site is on 
the National Priorities List (NPL), if applicable. For example, “Currently, this Property is 
located [within/nearby/adjacent to] the XYZ Superfund Site (the “Site”), which [is/is not] 
[listed/proposed for listing] on the EPA’s National Priorities List (NPL).”] 

According to EPA records, the Site, which [“does” or “does not”] include the Property, is 
currently [insert one of the following:] 

[a] designated state-lead. 
[b] deferred to state authorities. 
[c] being addressed under a state Voluntary Cleanup Program. 

[INSERT THIS SECTION FOR STATE-LEAD SITES] 
State-Lead Site 

[If applicable, address the EPA’s involvement at the Site (e.g., removal actions, preliminary 
assessments and site investigations, etc.), role in choosing the remedy, funding response 
work, or potential for future listing, if not currently listed.] The EPA could [“continue to”] 
address this Site under CERCLA authority, but it has been designated a state-lead site. 

[When applicable insert, “The Site remains in the SEMS database, and”] [T/t]he state of [insert 
state name] and the EPA work together closely, pursuant to the terms of a Memorandum of 
Agreement (MOA), to ensure that site responses are conducted in a timely manner and that 
interested parties are informed and included in site activities. However, as the lead, the state of 
[insert name of state] is responsible for undertaking the necessary activities at the Site, such as 
investigations and day-to-day activities. 

As a state-lead site, [insert name of state, name of state’s environmental program, or name 
of specific state contact] is in the best position to be able to provide you with detailed 
information and public documents regarding activity at the Site. The EPA recommends 
contacting [insert contact information for state’s on-scene coordinator, remedial project 
manager, or applicable department] for additional information. 

[INSERT THIS SECTION FOR SITES DESIGNATED “DEFERRED TO STATE 
AUTHORITIES” PURSUANT TO THE EPA’S SUPERFUND NPL DEFERRAL 
POLICY] 
Site Deferred to State Authorities 

This is a site that the EPA could address under CERCLA authority, but the EPA has entered into 
an agreement with the state of [insert state name] to defer listing it on the National Priorities 
List (NPL), as provided for in CERCLA § 105(h). The state will address the environmental 
conditions at the Site under its own state authorities. While the cleanup is being conducted, the 
EPA intends to act in accordance with the Guidance on Deferral of NPL Listing Determinations 
While States Oversee Response Actions (May 3, 1995) [“(copy enclosed)” or “, available at 
http://nepis.epa.gov/Exe/ZyPURL.cgi?Dockey=2000L26C.txt.”]. Review of this guidance should 
help you to better understand the EPA’s role and intentions at sites for which activities are 
deferred to state authorities. I also encourage you to contact [insert name of state, name of 
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state’s environmental program, or name of specific state contact and contact information] 
for additional information on activities at the Site. 

[INSERT THIS SECTION FOR SITES ADDRESSED UNDER A STATE VCP] 
Site Addressed Under a State Voluntary Cleanup Program 

This Site is being addressed under the state of [insert name of state]’s Voluntary Cleanup 
Program (VCP), and as such is not proposed for or listed on the National Priorities List (NPL). 
[FOR SITES IN STATES WITH AN MOA IN PLACE, insert: “The EPA and the state of 
[insert name of state] have entered into a Memorandum of Agreement (MOA) to clarify roles 
and responsibilities and to recognize the capabilities of the [insert name of state’s Voluntary 
Cleanup Program] to oversee the cleanups under a VCP.”] For specific details regarding the 
activities at the Site [when applicable, insert: “or the MOA”], you should contact the [insert 
state name or department responsible for implementing the VCP and/or the MOA]. 
Additional information about state and tribal response programs is located on the EPA’s 
Brownfields and Revitalization website at http://www.epa.gov/brownfields/state_tribal/. 

CERCLA § 128(b), generally, limits the EPA’s authority at eligible response sites to take 
enforcement or cost recovery actions against persons who are conducting or have conducted a 
response action in compliance with a state program that specifically governs response actions for 
protection of public health and the environment. This is commonly referred to as the 
“enforcement bar.” “Eligible response sites” are defined at CERCLA § 101(41). For more 
information regarding eligible response sites, see the EPA’s guidance, Regional Determinations 
Regarding Which Sites are Not “Eligible Response Sites” under CERCLA Section 101(41)(C)(i), 
as Added By the Small Business Liability Relief and Brownfields Revitalization Act (Mar. 6, 
2003) [“(copy enclosed)” or include appropriate URL -
http://www2.epa.gov/enforcement/guidance-regional-determinations-regarding-eligible-
response-sites]. CERCLA § 128(b)(1)(B)(i)-(iv) describes the four exceptions to the 
enforcement bar. If the EPA excludes a site from being an eligible response site, the limitations 
on the EPA’s enforcement and cost recovery authorities under Section 128(b) will not apply at 
that site. [OPTIONAL: “The EPA [has/has not] determined [whether] this Site [is/is not] an 
eligible response site.”] 

Conclusion 

The state will continue to retain lead responsibilities at the Site unless the EPA receives new 
information about Site conditions requiring federal action or if there is non-compliance with the 
negotiated agreement for the cleanup action. The EPA encourages you to consult with legal 
counsel, an environmental professional, and the appropriate state, tribal, or local environmental 
protection agency before taking any action to acquire, clean up, or reuse potentially 
contaminated property. This letter is not intended to limit or affect the EPA’s authority under 
CERCLA or any other law or to provide a release from CERCLA liability. It is your 
responsibility to ensure that the proposed use of the Property complies with any federal, state, 
local, and tribal laws or requirements that may apply. 
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The EPA supports appropriate reuse of contaminated properties and hopes the information in this 
letter is useful to you. If you have any additional questions or wish to discuss this information 
further, please feel free to contact me [insert contact information]. 

Sincerely, 

[Insert regional contact name] 
[Insert regional contact title] 

[Enclosures (#)] 

cc: 	 [Insert EPA OSRE contact] 
[Insert EPA OSWER contact] 
[Insert state contact(s), if applicable] 
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APPENDIX C
 
Description of Other EPA Model and Sample Comfort/Status Letters
 

For more information on EPA policy related to model comfort/status letters, see the Superfund 
Enforcement Policy and Guidance Database “comfort/status letters” subject category. Most of the 
model documents included in this appendix are available for use and download in Word from the 
Cleanup Enforcement Model Language and Sample Documents Database (“Models Database”). 

Comfort/Status Letters for Lessees at Renewable Energy Projects 

On December 5, 2012, the EPA issued three model comfort/status letters for lessees 
involved in renewable energy development on contaminated property in conjunction with 
the Revised Enforcement Guidance Regarding the Treatment of Tenants Under the 
CERCLA Bona Fide Prospective Purchaser Provision. The letters are intended to provide 
the lessee with information the EPA has about the property and potentially applicable 
Agency policies to help the lessee make informed decisions as they move forward with 
renewable energy development on their property. The most current model letters are 
available in the Models Database. 

Good Samaritan Comfort/Status Letter 

On June 6, 2007, the EPA issued a Model Good Samaritan Comfort/Status Letter as part 
of an Agency-wide initiative to accelerate restoration of watersheds and fisheries 
threatened by abandoned hard rock mine runoff by encouraging voluntary cleanups by 
parties that do not own the property and are not responsible for the property’s 
environmental conditions. The model letter, which is available in the Models Database, 
may continue to be used by regional staff as a model to encourage Good Samaritans to 
perform work compliant with the National Contingency Plan at orphan mine sites without 
having to invest time and resources in negotiating a formal settlement agreement with the 
federal government. 

CERCLA § 107(r) Windfall Lien Federal Superfund Interest Letter 

On July 16, 2003, the EPA issued the Interim Enforcement Discretion Policy Concerning 
“Windfall Liens” Under Section 107(r) of CERCLA (“Windfall Lien Policy”) along with 
a sample Federal Superfund Interest Letter for CERCLA § 107(r) Windfall Liens as 
Attachment A to the Windfall Lien Policy. This Revised Comfort/Status Letter Policy 
modifies portions of the Windfall Lien Policy. Specifically, Regions may not make 
statements in a letter representing that the EPA does not intend to file a windfall lien. As 
such, the following phrase on page 14 of the Windfall Lien Policy is stricken: “and 
language indicating EPA does not intend to file a windfall lien.” In addition, the 
following phrase is stricken from the sample Federal Superfund Interest Letter in 
Attachment A to the Windfall Lien Policy: “and EPA does not intend to file a windfall 
lien on the property.” The remaining portions of the Windfall Lien Policy and 
Attachments remain Agency policy and may continue to be used by regional staff. The 
most current sample letter is available in the Models Database. Further, language 

http://cfpub.epa.gov/compliance/resources/policies/cleanup/superfund/index.cfm?action=3&sub_id=1222
http://cfpub.epa.gov/compliance/resources/policies/cleanup/superfund/index.cfm?action=3&sub_id=1222
http://cfpub.epa.gov/compliance/models/
http://www2.epa.gov/enforcement/guidance-treatment-tenants-under-cerclas-bona-fide-prospective-purchaser-bfpp-provision
http://www2.epa.gov/enforcement/guidance-treatment-tenants-under-cerclas-bona-fide-prospective-purchaser-bfpp-provision
http://www2.epa.gov/enforcement/interim-guidance-cercla-administrative-tools-good-samaritans-orphan-mine-sites
http://www2.epa.gov/enforcement/interim-guidance-enforcement-discretion-concerning-windfall-liens-cercla-section-107r
http://www2.epa.gov/enforcement/interim-guidance-enforcement-discretion-concerning-windfall-liens-cercla-section-107r


 

 

  
 

 
 

 

  
 

 
  

 

   
 

   
   

  
 

  
   

 
  

 

  
  

 
 

 
  

 
   

     
 

  
 

  
 

   
   

 
 

  
 

regarding windfall liens that does not express the EPA’s specific intentions can be 
inserted into the model Superfund comfort/status letters attached to this Revised Policy. 

Federal Superfund Interest Reasonable Steps Letter 

On March 6, 2003, the EPA issued a sample reasonable steps comfort/status letter as 
Attachment C to the Interim Guidance Regarding Criteria Landowners Must Meet in 
Order to Qualify for Bona Fide Prospective Purchaser, Contiguous Property Owner, or 
Innocent Landowner Limitations on CERCLA Liability (Common Elements). The 
reasonable steps language may be used in the exercise of enforcement discretion where 
the EPA has sufficient information regarding the site to assess the hazardous substance 
contamination and has enough information about the property to make suggestions as to 
steps necessary to satisfy the “reasonable steps” requirement. Regions may use the stand-
alone reasonable steps letter, where appropriate, but it should be issued in accordance 
with this Revised Comfort/Status Letter Policy and its appendices. The sample letter is 
available in the Models Database. In its discretion, a Region may conclude in a given 
case that it is not necessary to opine about reasonable steps because it is clear that the 
landowner does not or will not meet other elements of the relevant landowner liability 
protection. Attachment B to the Common Elements guidance continues to provide 
valuable questions and answers regarding reasonable steps. 

Comfort/Status Letters for RCRA Brownfield Properties 

On February 5, 2001, the EPA issued Comfort/Status Letters for RCRA Brownfields 
Properties concerning the use of comfort/status letters at sites subject to Resource 
Conservation and Recovery Act (RCRA) requirements when the circumstances are 
analogous to the circumstances at Superfund sites where the Agency has determined that 
issuing Superfund comfort/status letters may be appropriate. Attached to the 
memorandum are examples of RCRA comfort/status letters that the Regions have used in 
response to inquiries regarding redevelopment of properties with potential RCRA 
environmental concerns. Regional staff may find these RCRA-specific example letters 
helpful, but because no formal RCRA comfort/status letter policy exists, should look to 
this Revised Policy for general guidance on the issuance of RCRA comfort/status letters. 
The example RCRA letters are not available in the Models Database. 

Comfort Letter for Transfers of Federally-Owned Property 

In January 1996, the EPA issued a model comfort/status letter for transactions involving 
federally-owned property. The purpose of the Revised Model Comfort Letter Clarifying 
NPL Listing, Uncontaminated Parcel Determinations, and CERCLA Liability Involving 
Transfers of Federally Owned Property is to promote the reuse of closing military 
installations. Regional staff may use this letter in appropriate circumstances. More 
information regarding federally-owned property that may be addressed under the 
Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA) is 
available at the EPA’s Restoration and Reuse at Federal Facilities website. This model is 
not available in the Models Database. 
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APPENDIX D
 
Information Request to Support Comfort/Status Letter
 

In order to facilitate the timely processing of a request for a comfort/status letter, Regions may 
send the following information request to the party interested in receiving the letter. This inquiry 
is optional and can be tailored to fit a given circumstance. Regions may also attempt to address 
these points over the phone rather than through formal written communication, but sending this 
inquiry may prove more beneficial in gathering information. 

To better address your request for a comfort/status letter, please provide the following 
information in a written response to the EPA. 

1.	 Location: The exact location of the property (Street address, Block and Lot, Tax Parcel 
Number, etc.) 

2.	 Ownership: Identification of the current owner; applicant’s current and past interest in the 
property (e.g. owner and dates of acquisition; tenant, including portions of property 
leased, dates of tenancies) 

3.	 Uses of Property: Identify all previous uses of the property and persons using the 
property. Identify all activities you have conducted at or in connection with the property. 

Please provide specific information on any and all operations if they relate to the storage, 
treatment, or generation of any type of hazardous substance. If you are going to do 
anything that would require you to drill a well or disturb the soils, a thorough explanation 
of this is important. A specific description of property uses will enable the EPA to send 
you a more complete response. If the proposed use is still undefined, the EPA letter may 
not be able to address your specific concerns. 

4.	 Property Acquisition: Identify how you will acquire interest in the property. 

Specific information concerning the proposed type of real property interest is helpful. For 
example, will you buy the property or lease the property? Acquisition of the property by 
sheriff sale, foreclosure, or condemnation may have important implications. 

5.	 Potential Lessee(s): Identify any potential lessee(s), the portion(s) of the property that 
will be leased, and the uses that will occur on this/these portion(s). 

6.	 Affiliation: Describe all affiliations with the current and previous owner(s) or tenant(s) of 
the property and other potentially liable parties at the Site. 

7.	 We would appreciate any additional information that you want to volunteer. 

Additional information could include details on how many jobs will be created, how 
many acres of property will be used, and what sustainable practices will be employed. 



 

 

 
  

 
 

   
  

  
 

 
 

       
 

    
      

 
 
    

   
 

   

   
   

 

	 

	 


 

8.	 It will also be helpful if you could identify the environmental studies performed at the 
subject property that will be relied upon when conducting all appropriate inquiry. 

[OPTIONAL: You have provided the EPA a copy of the Phase I dated ______, which 
pertains to environmental site assessments prepared for the property. The EPA’s receipt 
of the assessment in no way implies that the EPA has performed a technical or legal 
review of it. Nonetheless, the EPA encourages you to make use of the Phase I 
environmental assessment as it was intended, to identify and/or verify recognized 
environmental concerns at the property.] 

9.	 State Involvement: Note whether you are in contact with the state environmental office. 

Since the EPA’s letter will only address potential liability from the federal perspective, it 
is helpful when we are advised that you are also working with the state environmental 
offices. 

10. Timing of EPA Response: Please let us know how quickly you need a response from the 
Agency. Note that we may not be able to respond in the requested amount of time. 

By providing correspondence that addresses these basic requests for information, the 
EPA will be able to prepare a much more detailed response that will explain what the 
EPA knows about the Site. The comfort/status letter will also point you to additional 
sources of information concerning the property, and will tell you if there is anything 
about the property that is known to the EPA that would require special care. 
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Notice 

This report is intended solely for informational purposes. It is not intended, nor can it be relied 
upon, to create any rights, substantive or procedural, enforceable by any party in litigation with 
the United States. The Agency reserves the right to act at variance with the information provided 
in this report without public notice. 



Reusing Superfund Sites: Commercial Use Where Waste is Left on Site 

Preface 

As of February 2001, more than 190 cleaned up Superfund sites have been returned to productive 
use. Half are being used for commercial or industrial purposes. Other sites are restored for use as 
recreational or ecological areas, such as wildlife habitats. Many more Superfund sites, and some 
non-time-critical removal sites, may have potential for similar uses after they are cleaned up. 
Recognizing this, the Environmental Protection Agency (EPA), through the Superfund 
Redevelopment Initiative, encourages and supports the productive reuse of Superfund sites. 
EPA’s overriding objective for any site is to ensure it is safe. With forethought and effective 
planning, communities can return sites to productive use without jeopardizing the effectiveness 
of the remedy put into place to protect human health and the environment. 

This report provides industry and government officials with technical information useful in 
planning, designing, and implementing safe commercial reuse of sites where the remedy calls for 
on-site containment of contaminated material. This information may be useful when considering 
commercial reuse options during EPA’s process of selecting, designing, and implementing a 
cleanup plan for a Superfund site or non-time-critical removal action. The report draws from 
experiences at completed and current redevelopment projects, EPA technical guidance, and other 
sources to describe remedy approaches and commercial facility design features that have been 
used to accommodate commercial and industrial uses at Superfund sites where waste has been 
left on site. 

This document is intended for information only, and should not be considered agency policy or 
guidance. It is one of a series of planning reports being developed under EPA’s Superfund 
Redevelopment Initiative to inform interested parties at hazardous waste sites about how EPA 
may take intended and potential reuse into account during the process of selecting, designing, and 
implementing remedies. Other reports in this series provide technical information on the reuse of 
Superfund waste containment areas for outdoor recreational areas, golf courses, and ecological 
resources. 
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Reusing Superfund Sites: Commercial Use Where Waste is Left on Site 

1. Introduction 

Former landfills, abandoned dumps, and other contaminated sites throughout the United States, 
once thought to be of limited or no value, are being transformed into viable commercial and 
industrial developments, parks and other recreational areas, and wildlife areas. Half of the over 
190 Superfund sites that have been redeveloped over the past 20 years are being used for 
commercial or industrial purposes. Cleaned up Superfund sites are being used for high-rise office 
buildings, retail centers, intermodal transportation facilities, port cargo handling facilities, 
airports, restaurants, and indoor recreational buildings. These commercial developments provide 
positive economic impacts and social and environmental benefits to their communities. 

At many successfully redeveloped sites, waste has been left on the property in containment 
systems that protect people and the environment from exposure and prevent contaminant 
migration. This report provides techniques for ensuring that these containment systems can 
accommodate the broadest possible range of potential commercial uses, while ensuring that reuse 
activities do not reduce the effectiveness of the remedy. If the remedy allows for a broad range of 
uses, communities will not be left with containment systems that preclude the most efficient use 
of their land. The successful and safe use of a remediated site for commercial purposes requires 
careful planning, the involvement of the community and other interested parties, and appropriate 
design, construction, and post-construction operation and maintenance practices. 

Purpose 

This report was developed to provide federal and state Superfund site managers, property owners 
and developers, potentially responsible parties, local planning officials, and remediation 
contractors with information useful for planning, designing and implementing site cleanups that 
will safely support commercial and industrial uses. The information could also be applied at 
certain non-time-critical removal sites. The report describes how redevelopment and remediation 
design can be coordinated to ensure successful commercial projects at sites where some or all of 
the hazardous wastes will be, or have been, left on site. It focuses on the planning-level issues, 
not detailed design information. This document does not address how communities and property 
owners plan for the reuse of these cleaned up sites. It is generally their responsibility to decide 
how they will use these properties, although the remedy may limit some future uses. 

The information in this document is based on the combined experiences of successful Superfund 
remediation and reuse projects, previous EPA technical guidance, and other sources. It includes 
considerations for determining the types of uses possible; remedy design, construction, and 
maintenance issues important for a site; and references to completed projects. This information 
may be useful in supporting remedy selection, design, construction, long-term monitoring and 
maintenance, and general reuse and community planning. It is also useful to planners designing 
remedies when no clear redevelopment plan is available. This information can help a site 
manager determine the remedy design features that would be compatible with a number of 
different future reuses. This approach may afford communities more flexibility in planning future 
development. 
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Superfund Redevelopment Initiative 

EPA prepared this report as part of the agency’s Superfund Redevelopment Initiative. This 
initiative reflects EPA’s commitment to consider reasonably anticipated future land uses when 
making remedy decisions at Superfund sites, and to ensure that the cleanup of Superfund sites 
allows for safe reuse for commercial, recreational, ecological, or other purposes. 

Through this initiative and other efforts, the agency works with communities to determine 
remedial action objectives that will allow for reasonably anticipated future land uses, wherever 
possible. The determination of how to reuse a site is the responsibility of the community, and 
EPA’s primary responsibility is to ensure that the remedy is effective in protecting human health 
and the environment. Land use is a local matter, and EPA does not favor one type of reuse over 
another. 

The safe and appropriate redevelopment of sites can provide significant benefits to communities 
and help ensure that remedies will be maintained. These potential benefits include: 

• 	 New employment opportunities, increased property values, and catalysts for additional 
redevelopment; 

• New recreational areas in communities where land available for such activities is scarce; 
• 	 Better day-to-day property management, which can result in improved maintenance of the 

remedy and continued protection of human health and the environment; and 
• 	 Improved aesthetic quality of the area through the creation of well-maintained commercial 

facilities and discouragement of illegal waste disposal and similar unwanted activities. 

For more information on the Superfund Redevelopment Initiative, including information about 
current developments, pilot programs, tools and resources, and site-specific case studies, visit the 
Superfund Redevelopment Initiative web site at www.epa.gov/superfund/programs/recycle, or 
contact the following numbers: 

Outside the Washington, DC area: 800-424-9346; 

TDD for the hearing impaired outside the Washington, D.C. area: 800-533-7672; 

In the Washington, D.C. local area: 703-412-9810; or 

TDD for the hearing impaired In the Washington, D.C. local area: 800-412-3323. 

Hours: 9:00 AM to 5:00 PM Eastern Standard Time, Monday through Friday. 

Closed on federal holidays. 
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Integrating Reuse Plans With Cleanup Remedies 

The future use of a Superfund site can affect all aspects of the removal and cleanup processes, 
from the remedial investigation/feasibility study (RI/FS), through remedy selection, to remedy 
design and implementation. Thus, it is important to carefully consider the roles of anticipated 
future land uses, EPA’s process and timing for considering the anticipated future use,  and the 
scope of EPA’s authority to accommodate the remedy throughout the remedial process. For some 
sites it may also be possible to begin development while remediation is still occurring on other 
parts of the site. 

Consideration of Future Land Uses 

The anticipated future use of land is an important factor that EPA uses to determine the 
appropriate remedy. The process for identifying the reasonably anticipated future use of land 
begins during the Remedial Investigation/Feasibility Study (RI/FS) stage of the Superfund 
cleanup. A useful way to accomplish this is to conduct a reuse assessment. 

The reuse assessment typically identifies broad categories of potential reuse (e.g., recreational, 
commercial). This assessment may also initiate the reuse planning process and lay the 
groundwork to integrating reuse into the cleanup plan. In some cases, property owners, PRPs, 
and communities may have initiated a reuse planning process. Information from a reuse plan may 
serve as useful input to the reuse assessment. As part of the reuse assessment process, EPA holds 
discussions with local land-use planning authorities, local officials, property owners, PRPs, and 
the public to understand the reasonably anticipated future uses of the land on which the 
Superfund site is located. Based on these discussions, EPA develops remedial action objectives 
and identifies remedial alternatives that are consistent with the anticipated future land use. If 
there is substantial agreement on the future use of a site (e.g., commercial, residential), EPA may 
be able to select a remedy that supports that use and take measures to accommodate that use 
when designing the remedy. 

However, EPA must balance this preference for future land use with other technical and legal 
provisions in the Superfund law and its implementing regulations.1 For example, the Agency’s 
decisions must conform with preferences for using one or more of a number of approaches, such 
as treating principal-threat wastes, engineering controls such as containment for low-level 
threats, institutional controls to supplement engineering controls, and innovative technologies. In 
addition, EPA must comply with other laws when they are “applicable or relevant and 
appropriate” (ARAR). 

After considering these factors, EPA selects a remedy. Two general land-use situations could 
result from EPA’s remedy selection decision: 

• 	 If the remedy achieves cleanup levels that allow the site to be available for the reasonably 
anticipated future land use, EPA will work within its legal authorities to support that reuse; or 

• If the remedy achieves cleanup levels that require a more restricted land use than the 

1 See section 300.430(a)(1)(iii) of the National Contingency Plan at 40 CFR Part 300. 
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reasonably anticipated future land use, the site will probably not support the community’s 
reuse preferences and the interested parties will have to discuss other reuse alternatives. 

For detailed information on how EPA considers land use in the remedy selection process, see 
EPA’s Land Use in the CERCLA Remedy Selection Process, EPA OSWER Directive No. 
9355.7-04 (http://www.epa.gov/swerosps/bf/ascii/land_use.txt); and Reuse Assessments: A Tool 
to Implement the Superfund Land Use Directive, OSWER Directive No. 9355.7-06P 
(http://www.epa.gov/superfund/programs/recycle/pdf/reusefinal.pdf). 

Timing 

To allow for evaluations of a variety of remediation and reuse options, reuse planning should be 
initiated as early in the cleanup process as possible. The longer reuse planning is delayed, the 
greater the possibility that some reuse options will be foreclosed by decisions already made. 

There are two major components to the reuse planning process: making reuse assessments and 
creating reuse plans. A reuse assessment, which typically identifies broad categories of potential 
reuse (e.g., recreational, industrial), should be developed at the RI/FS stage. This assessment 
initiates the reuse planning process and lays the groundwork for additional planning. Because the 
land-use categories used in making the reuse assessment are broad, they may not provide 
sufficient detail to ensure that the remedy being considered will allow for a specific use or to 
guide the detailed design or implementation of the remedy. When communities need more 
detailed land-use proposals, they may initiate the second component of the reuse planning 
process—the creation of reuse plans. 

Reuse plans may be developed by communities to provide more specific and detailed proposals 
for the redevelopment of a property. These plans are often developed after the RI/FS and may not 
be available until later stages of the site management process, such as during remedy design or 
construction. When the EPA receives the reuse plans prior to remedy selection, the site manager 
should evaluate them in the course of developing the remediation alternatives. When reuse 
information is received after the remedy is selected, the site manager evaluates it to determine 
whether the response action is consistent with the proposed reuse and whether design 
modification might be easily made to accommodate it. 

Development of the reuse project can sometimes begin on parts of a site before construction of a 
remedy is completed. This can be done by segmenting the site into different operable units (OUs) 
which proceed on different schedules according to the nature of the cleanup approaches, location, 
and expected completion time; deleting portions of the site from the NPL while cleanup 
continues elsewhere; and sequencing the cleanup work to coordinate with development needs. 
For example, at the Ohio River Superfund site in Neville Island, Pennsylvania, remedial 
investigation and remediation activities were interrupted when EPA agreed to make part of the 
sight available for replacing the old, unusable Coraopolis Bridge, which was important to the 
community. 

Although many cleaned up Superfund sites currently do not support any type of reuse activity, 
EPA expects that a number of these sites may eventually be returned to productive use. Where 
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hazardous substances, pollutants, or contaminants remain on site above levels that would allow 
for unlimited use and unrestricted exposure, EPA conducts reviews at least every five years to 
ensure that the remedy remains protective. Should land use change, it will be necessary to 
evaluate the implications of that change for the protectiveness of the selected remedy. 

In many cases, a completed remedy may not be able to accommodate the planned use without 
modification because of technical, legal, or other factors. If, in the future, landowners or others 
decide to change the land uses in such a way that makes further cleanup necessary, EPA does not 
prohibit them from conducting such a cleanup, so long as protectiveness of the remedy is not 
compromised. Retrofitting an existing remedy to support reuse requires careful planning, design, 
coordination with, and approval by, EPA and other regulatory agencies. As discussed below, 
EPA is prohibited from funding, nor can it require PRPs or others to fund, activities that are 
considered “enhancements” to the remedy. 

Accommodating Future Use in the Remedy 

The consistency of the chosen remedy with the future use of a site contributes to its long-term 
protectiveness. Protecting human health and the environment over the long term is the key 
objective of remedial action. EPAs Land Use Directive identifies anticipated future use of land as 
an important factor that EPA considers when it selects a remedy. Thus, understanding and 
accommodating future use in selecting and implementing remedies is an integral part of EPA’s 
cleanup responsibility, and not a separate discretionary goal. 

Because the effectiveness of a remedy can be compromised if it is not consistent with the 
eventual use of a redeveloped site, EPA chooses remedies that are consistent with anticipated 
use, and implements them, insofar as possible, in ways that accommodate that use. The Agency 
will not for example, leave a site with no means, short of modifying the remedy, to support 
structures that will be required for the anticipated use. The remedy will allow reasonable areas 
for them. As a part of the remedy, EPA may provide clean corridors for future utility access when 
anticipated use makes it likely that they will be needed. EPA may also, for example, move wastes 
to a location other than the one that might otherwise have been chosen, in order to avoid blocking 
an access to the site that will be needed for its anticipated future use. In another example, EPA 
may take future use into account in deciding on the placement of monitoring or extraction wells, 
air-stripping towers, or other treatment units, so that they do not interfere with placement of 
structures needed for the redevelopment of a site. EPA may fund, or require a potentially 
responsible party (PRP) to fund such actions as are necessary to ensure that the site is capable of 
accommodating the reasonably anticipated future land uses, so that the remedy will remain 
protective over the long term. 

Activities like those in the examples above, which are necessary to accommodate the remedy to 
the anticipated future use, are remedial activities because they contribute to the long-term 
protectiveness of the remedy. They are not “enhancements” or “betterments.” An enhancement is 
not a remedial feature or activity. It is not necessary for the effectiveness of the remedy, even 
though it may make some contribution to its effectiveness. Enhancements include such things as 
building roads, foundations or parking lots. Providing additional compaction of a site beyond 
what is needed to keep the protective cap from settling under anticipate future use would be an 
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enhancement, as would providing extra clean fill above a containment system cover beyond that 
required to make it protective under the anticipated future use. EPA is not authorized to pay for 
enhancements, nor to require PRPs to construct them. EPA determines case-by-case whether an 
activity or feature constitutes an enhancement. 

Organization of Report 

The remainder of this document describes the key technical considerations that should be 
addressed when developing and operating commercial facilities on properties where hazardous 
waste has been left on site. It includes the following: 

Section 2 	 This Section describes the most common site configurations and remedy design 
features that affect the suitability of a site for reuse when removal or on-site 
destructive treatment are not viable options. It addresses the most frequently 
used remedy design components, such as containment system covers and 
groundwater extraction and treatment systems. It also provides references to 
relevant EPA guidance documents. 

Section 3 	 This Section outlines remedy and commercial facility design issues that may 
have to be considered to ensure that the facility is compatible with the remedy. 
The key design features include techniques for the safe placement of utilities, 
footings, foundations, and containment cells; methods for managing gases; and 
provisions for utilities, site access, and short-term and long-term stewardship of 
the effectiveness of the remedy. 

Section 4 	 This Section describes seven previous projects where successful redevelopment 
has occurred on remediated waste sites that have contaminated material left on 
site or where waste treatment is to continue for a number of years. The 
discussion for each site includes the site configuration and contamination 
problems encountered, key factors considered during remediation that were 
important to the commercial redevelopment, and the redevelopment plan. These 
case studies demonstrate how remediation and redevelopment efforts may 
complement each other. 

Section 5 	 This Section provides references on remedy and redevelopment design features, 
such as EPA guidance manuals, text books, and journal articles. 

Appendix A 	 This appendix describes some of the key monitoring and maintenance needs that 
EPA, developers and property owners should address after construction of the 
remedy is completed. 

Appendix B 	 This appendix includes brief descriptions of 15 completed projects where 
various types of commercial and industrial development occurred on sites with a 
range of containment systems. 
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2. 	Site Configurations and Remediation 
Approaches for Commercial Reuse 

Remediation and redevelopment approaches differ according to whether the contaminated 
materials are closed in place, as in the case of an old landfill or large impoundment; placed in a 
new containment system created as part of the remedial action; or treated over time with special 
structures or equipment that remain on site after the initial remedy construction is completed. 
Each of these potential situations presents a different set of remediation and redevelopment 
considerations, such as how to design and build containment systems, prevent or reduce 
groundwater contamination, and ensure long-term stewardship. 

This Section describes key factors considered during remediation that will influence the 
commercial redevelopment of a property that has contaminated material or operating waste 
treatment systems left on site. By examining the potential impact of the remediation process on 
the ultimate uses for the site, site managers may contribute to positive outcomes for the 
community. 

Closed-in-Place Sites 

Sites that are closed in place primarily include municipal or industrial/commercial waste 
depositories, some large surface impoundments, and mine tailings. Site managers and developers 
for many of these sites have to deal with existing conditions such, as the potential for substantial 
subsidence, gas production, and very hazardous materials remaining on site. These types of 
facilities frequently lack bottom liners and, if covered prior to becoming a Superfund site, the 
covers may be poorly designed. The primary redevelopment issues include general subsidence, 
differential settlement, cover integrity, and, in many cases, the presence of gases. There are 
generally few remedial options for old landfills and other existing waste depositories that are to 
be closed in place. The presumptive remedy for these sites is to install a protective cover and, 
where necessary, treat or control groundwater. 

New Containment Systems 

New containment systems are those that are created as part of the site remediation. These systems 
range from simple covers over contaminated materials that are left in place to highly engineered 
depositories into which waste from the site or other sites are consolidated. A new containment 
system may also include material that has been solidified or stabilized ex situ. High-hazard 
wastes are generally not placed into new containment systems, as these would either be treated or 
sent to an off-site commercial disposal facility. 

Engineered containment systems generally do not have serious differential or general subsidence, 
or gas production. As part of good construction practice, the materials would be compacted as 
they are placed into this type of containment system. A minimum amount of compaction may be 
necessary to minimize settling of the cover. If there is commercial interest in redeveloping the 
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site from the beginning, and the planned redevelopment requires additional compaction, it should 

be arranged for early in the remediation process. This approach was followed at the Raymark 

Superfund site in Stratford, Connecticut, where a prospective developer, anticipating that a 

building would later be placed on the site, paid for dynamic compaction and the installation of 

pilings during the construction of the containment system. 


EPA site managers have more flexibility in deciding which materials will remain on site and in 

designing and locating new containment systems, than in existing waste depositories. This 

flexibility allows for a greater range of development options. The site manager typically 

considers factors such as the types of contaminants, their stability, the media through which they 

travel (i.e., air, soil, groundwater), and the type of future commercial facilities anticipated. For 

example, instead of building one large containment cell, smaller separate cells with channels of 

clean soil between them could be designed to allow for utility access. Also, the containment areas 

could be located where buildings are not likely to be placed. Utility corridors and shallow 

foundations can often be located in uncontaminated materials by placing sufficient clean fill 

above the containment system cap. When this is done, a good safety measure is to place visible 

barriers, such as colored soil or brightly colored synthetic geotextile material between the 

contaminated material and the clean fill to 

act as permanent markers for future 

workers. Some of these approaches were 

used at the Denver Radium site in Denver, 

Colorado. A large retail store and parking 

lot was built on a site where insoluble 

metals-contaminated soil was consolidated 

into four containment cells with unlined 

bottoms. The spaces between the cells 

were used for utility corridors, and the 

asphaltic covers also serve as a parking lot. 


A simple cover may be used at some sites 

with widespread surficial contamination 

where the main health threat is through 

direct contact with the soil or inhalation of 

wind-borne particulates. In this situation, The asphalt parking lot at the Home Depot site in Denver, 
the material may be covered in place. If the Colorado also serves as a protective cover for insoluble 

solubility of the contaminants is low, the metals-contaminated soils. The contaminated soils were 
consolidated into four containment cells.

cover can be constructed of materials such 

as native soils or asphalt. Such areas are 

generally good candidates for parking lots and commercial buildings. At the Mid-Atlantic Wood

Preservers site in Harmans, Maryland, surficial contamination over a three-acre area was covered 

with asphalt, which is being used as a parking and storage facility by a trucking company.

Building over these types of containment systems is often no more difficult than building on an 

uncontaminated area, as long as the construction crew is properly trained and any contaminated 

material excavated is properly managed.
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On-site Waste Treatment Facilities 

The selected remedy often includes 
treatment or containment equipment that 
will remain on site for a number of years 
after the initial remedy construction at the 
site is completed. This equipment can 
include groundwater extraction and 
treatment systems, monitoring wells, 
reactive walls, and diversion walls. When 
development is to occur on a site, 
provision should be made to allow access 
for maintenance and repair, and to prevent 
the public from having ready access to the 
equipment. Also, with the exception of in 
situ stabilization, the EPA site manager 
has some flexibility in determining the 
location of the systems and can use this 
flexibility to avoid diminishing the 
usefulness of the site. For example, the site 
manager has some discretion in 
determining the location of extraction 
wells, on-site treatment facilities, and Piping for groundwater treatment at the Peterson/Puritan 
underground piping. Superfund site in Cumberland and Lincoln, Rhode Island. 

Common Containment Methods and Features 

At many Superfund sites, the remedial action leaves contaminated material on site. A number of 
technologies can be used to ensure that the waste is safely contained. This section addresses the 
most common approaches, including the use of cover systems, gas collection and treatment 
systems, groundwater collection and treatment systems, diversion walls, solidification and 
stabilization, and permeable reactive barrier walls. 

Cover Systems 

Cover systems at containment sites are used to minimize the infiltration of water into the 
contaminated material and to serve as protective barriers to isolate contaminants from the public 
and the environment. Regulations under the Comprehensive Environmental Response, 
Compensation, and Liability Act of 1980 (CERCLA) and the Superfund Amendments and 
Reauthorization Act of 1986 (SARA) require that cover systems at Superfund sites attain, at a 
minimum, applicable or relevant and appropriate requirements (ARARs). Resource Conservation 
and Recovery Act (RCRA) Subtitle C and Subtitle D and state regulations are the most common 
ARARs for containment systems at Superfund sites. RCRA regulates wastes that are the same as 
or similar to those found at CERCLA sites. Although cover systems at Superfund sites are not 
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necessarily based on RCRA closure regulations, these requirements are the prevalent basis for 
cover system design. RCRA and state regulations usually require that the cover be built to: 

• minimize the migration of liquids through the system over the long term, 
• function with minimum maintenance, 
• promote drainage and minimize erosion, and 
• accommodate settling and subsidence. 

EPA encourages flexibility in the design of covers for all waste sites. Covers can range from a 
simple soil or asphalt layer to protect people from contact with the contaminants, to multi-layered 
composite caps recommended for more demanding situations. General design requirements are 
based on federal or state criteria.2 Cover systems can use one or more of the following types of 
barriers: 

Hydraulic barriers, the most common of the three types, use low-permeability material to 
impede the downward migration of water. They are usually multi-layered cover systems that 
typically incorporate geomembranes, geosynthetic clay liners, compacted clay liners, or a 
combination of these as the hydraulic barrier or barriers. These systems may also include 
features such as a gas venting layer, biota layer to prevent burrowing animals or plant roots 
from damaging the cover systems, drainage layer, and soil and vegetative or other top layer. 
However, in some cases, asphalt or other materials may also be used as a barrier. Currently, 
multi-layered hydraulic barriers are the most common type of cover systems, and are typically 
used at RCRA “Subtitle C” and “Subtitle D” facilities that require covers. 

Capillary barriers are intended for use in arid to semi-arid climates where unsaturated soil 
conditions prevail. This type of cover exploits the differences in pore water pressure potential 
between fine and coarse grained soils to limit the downward movement of water. A simple 
configuration of this type of cover system consists of a fine-grained soil (clay) located over a 
coarser-grained soil (sand). Under unsaturated conditions the fine-grained clay holds water, 
preventing its movement to the lower coarse-grained sand. However, when the entire fine-
grained layer becomes saturated, it will release water to the lower coarse layer. 

Evapotranspiration barriers are also used predominantly in arid and semi-arid 
environments. This type of cover typically consists of a thick layer of relatively fine-grained 
soils, which is capable of supporting vegetation. The soil layer inhibits downward water 
movement and serves as a storage reservoir that holds water until it is removed by 
evapotranspiration. It is built to have a greater storage capacity than that needed for the 
maximum anticipated rainfall. 

Depending on site-specific conditions, cover systems may be composed of multiple layers of 
natural and/or synthetic materials, each designed for one or more specific purposes, such as gas 
control, internal drainage, and vegetative support. Section 5 (Bibliography) lists a number of 

2 For example, the Resource Conservation and Recovery Act (RCRA) Subtitle C closure requirements for 
hazardous waste management facilities (40CFR 264.310). EPA anticipates that it will issue new technical guidance for 
RCRA/CERCLA final covers in 2001. 

Section 2. Site Configurations and Remediation Approaches Page 10 



Reusing Superfund Sites: Commercial Use Where Waste is Left on Site 

EPA guidance documents that address cover system function and design (EPA 1983, 1985a, 
1985b, 1987a, 1987b, 1989b, 1991c, and 1994). 

Gas Collection and Treatment Systems 

Gas management systems used in containment areas can be grouped into two types: passive and 
active venting. Passive venting allows gases building up in a containment area to exit through a 
vent that has an air pressure equal to that of the outside air. As gas pressures build up inside a 
containment area, the gas migrates towards the vent and out of the containment area. Active 
venting produces a negative pressure by pumping air out of the vents. Vents, discharge points, 
and treatment systems should be located so as not to interfere with the future use of the property. 
Structures placed over an area that has a gas problem, should be designed with their own gas 
management system. Some of these are discussed in Section 3. 

Groundwater Extraction and Treatment Systems 

Groundwater extraction and treatment systems are used to remove contaminated groundwater to 
an above-ground facility for subsequent treatment. These systems typically consist of extraction 
wells or french drains (collection drains). Extraction wells can be deployed in most 
hydrogeologic situations, while french drains are generally limited to shallow, low hydraulic 
conductivity aquifers. A typical groundwater extraction and treatment system can also be 
combined with techniques that treat or remove contaminants from the subsurface without 
extracting the soil or groundwater. Some of these techniques are dual phase extraction, soil vapor 
extraction, and air sparging. 

Whatever the specific groundwater treatment system and media, all collection and treatment 
systems require piping, utilities, and on-site or off-site treatment systems, in addition to wells and 
drains. Since access for operation and maintenance must be available throughout the life of the 
systems, which can be many years, the placement of the components will have an impact on 
redevelopment activities. To the extent that there is flexibility in placing this equipment, the site 
manager should consider potential development scenarios or land-use plans, if any are available. 
Careful consideration of the location of groundwater treatment wells and equipment can 
maximize the potential for commercial or other reuse of the site. 

Diversion Walls 

A diversion wall is a below-grade vertical structure designed to divert groundwater flow away 
from contaminated material or to divert or channel contaminated groundwater. Diversion walls 
can be grouped into three types: sheet pile, grout, and slurry. 
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Of the three types, slurry walls 
are the most common. They are 
less costly and have lower 
permeability than grouted 
barriers. They are often used in 
combination with hydraulic 
controls or extraction and 
treatment technologies to 
channel groundwater into a 
particular area or to enhance 
containment measures. These 
structures are also used in 
conjunction with covers to fully 
confine a waste area and to 
prevent clean water from 
leaching through the wastes. A 
slurry wall is built by excavating 

Construction of a slurry wall at the Ohio River Park Superfund site in 

Neville Island, Pennsylvania. 

a narrow trench, filling it with a bentonite-water slurry or other mixtures, which solidify to form 
the wall. Sheet pile walls are built by driving strips of steel or other material into the soil to form 
a subsurface barrier. Grout walls, also called grout curtains, are built by injecting fluid under 
pressure into soil or rock, where it permeates voids and gels or sets in place. 

Groundwater wells, which are used to monitor the continued effectiveness of the remedy, are 
usually used in conjunction with all types of diversion walls. Since there may be a need to repair 
a failing wall or well, access to them should not be blocked. Thus, the EPA project manager 
should consider the potential impact of the location of these walls on future development. For 
example, barrier walls can be placed near the property line, outside of any building footprint, and 
under open areas. 

Solidification/Stabilization 

Solidification and stabilization (S/S) involve modifying the physical or chemical properties of the 
waste to improve its engineering or leaching characteristics, or to decrease its toxicity. 
Solidification encapsulates contaminants into a solid material of high structural integrity. 
Stabilization converts waste contaminants into a less soluble, mobile, or toxic form. S/S can be 
done either in situ or ex situ. Ex situ processing involves (1) excavation to remove the 
contaminated waste from the subsurface, (2) sorting to remove large pieces of debris, (3) mixing 
with an S/S agent, and (4) delivering the treated wastes to molds or trenches, or for subsurface 
injection. In situ processing entails only mixing the waste with an S/S agent. Some types of waste 
require solidification or stabilization prior to being placed into a landfill or covered by an 
engineered cover system. 

Vitrification, a special type of S/S, is the application of high temperature treatment aimed 
primarily at reducing the mobility of metals by incorporating them into a vitreous mass. The 
temperatures required to vitrify soils will also result in the pyrolysis and combustion of organic 
contaminants. As with most S/S operations, vitrification can be performed both ex situ and in 
situ. If ex situ S/S is used, the RPM has the choice of returning the treated material to the original 
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excavation or placing it in another excavation at a different part of the site. The location of this 
material may significantly affect the type and amount of development that can occur on the site. 

Permeable Reactive Barrier Walls 

Permeable reactive barrier (PRBs) walls are both a containment and treatment system for 
contaminated groundwater. Reactive material is placed in the subsurface in the path of a plume to 
intercept it. As the groundwater flows through the media, contaminants are “trapped” or 
destroyed by the reactive material and treated water flows out the other side of the barrier. When 
properly designed and implemented, PRBs are capable of remediating a number of contaminants 
to regulatory concentration goals. 

The PRBs generally have monitoring wells behind them to monitor their compliance with the 
cleanup goals. They may also have performance monitoring wells placed within them to evaluate 
changes in physical and chemical characteristics over time. Because of both sampling activities 
and the potential need to replace or repair the reactive materials, access to the wall is required 
until the cleanup is complete. 
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3. 	Remedial Design Considerations 
for Commercial Facilities 

Federal and state law requires that containment systems be designed to comply with federal, and 
state standards, whether the property is to be reused or not. At most sites, remedies and 
commercial facilities can be structured to safely accommodate each other and still meet all the 
regulatory requirements. However, some remedy design considerations that are not critical to 
sites that are not being reused can, if not accounted for in the remedial design, have a detrimental 
impact on the reuse activities. For example, general subsidence can seriously damage a building 
or parking lot, but may have little impact on the cover’s effectiveness at an unused site. 

This Section describes key planning and design issues that must be addressed when a waste 
containment area is expected to have commercial reuse in the future. These issues include 
settlement and subsidence; the design of foundations and platforms; the provision for utilities and 
managing gas; access for people and goods; and methods for ensuring the short-term and long-
term effectiveness of the remedy and the health and safety of site users and communities. The 
information is based on EPA’s experience at Superfund and other waste sites and is not intended 
to serve as policy or guidance. 

The community will have the greatest 
flexibility if redevelopment and remediation 
plans are coordinated prior to remediation. 
Nonetheless, redevelopment can still occur if 
it is not conceived until after the remedy is in 
place. In this situation, it is especially 
important that the developer coordinate with 
regulatory authorities concerning the 
development plans and obtain accurate, 
current, as-built drawings of the remedy 
construction rather than base the plans on 
designs prepared prior to construction of the 
remedy. 

Settlement and Subsidence 

Key Commercial Facility Design Issues 

• Settlement and subsidence 
• Foundations 
• Gas management 
• Utilities 
• Site access for people and goods 
• Other design considerations 
• 	 Ensuring the near-term and long-term 

effectiveness of the remedy 

General subsidence and differential settlement may cause damage to containment systems, 
buildings, parking lots, and other site features. It is primarily an issue at closed-in-place sites, 
such as old landfills and impoundments. Most old landfills experience general subsidence over 
time. Studies show that most municipal landfill sites settle from 5 to 20 percent of the landfill 
depth over a 15 to 30 year period, and some have been known to settle as much as 30 percent. 
Subsidence and differential settlement are primarily caused by the compression of the 
contaminated material under its own weight and the weight of the cover system and any 
overlying materials or structures and chemical and biological degradation of subsurface material. 
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The magnitude, distribution, and rate of settlement are governed by a number of factors including 
material age, density, thickness, and manner of placement, loadings, and the amount of moisture. 

Differential settlement results when the disposal history and practices of the landfill were not 
uniform or portions of the disposed material decay more quickly than others. This situation is 
more likely to result in a “sinkhole” effect, than widespread uniform settlement. Settlement of 
somewhat wider areas often results from some landfill operators’ practice of segregating wastes 
by type, such as construction debris in one area, appliances in another, and municipal refuse in 
yet another. As a result of this practice, some large areas of a landfill may settle faster than 
others. Differential settlement can result in high maintenance costs to prevent or repair damage to 
covers, and pose special problems for structures built on footer or slab foundations. A number of 
EPA guidance documents address settlement and cover subsidence of hazardous waste landfills 
(U.S. EPA 1985b, 1987b, and 1991c). 

Types of Sites Likely to be Affected 

Current operating practices at RCRA Subtitle C facilities (e.g., banning of liquids and partially 
filled drums of liquids) are expected to minimize major settlement of newer landfills after they 
close. However, most Superfund abandoned dumps, industrial waste, and landfill sites were 
created using older disposal practices. Because these practices allowed liquids, drums, and other 
containers, there is potential for significant general subsidence and differential settlement of 
containment systems built on such sites. For current Subtitle D facilities and older co-disposal 
sites (municipal and industrial), the normal decomposition of the waste will invariably result in 
settlement and subsidence. 

Evaluating Settlement and Subsidence 

While many cover systems can be designed to accommodate settlement, many structures do not 

have the same flexibility. The first step in addressing settlement is to estimate its magnitude, 

distribution, and rate. These values are determined by a number of factors, such as material age, 

type, density, thickness, loadings, and moisture conditions. In addition, it is necessary to evaluate 

the potential for localized settlement from the collapse of buried drums and other subsurface 

processes. The estimation should be undertaken as early in the remedial investigation process as 

possible. These estimates can help determine 

if any special design features are needed for 

the cover and the feasibility of commercial 

Because it is difficult and time-consuming

redevelopment. The rate and magnitude of to estimate the magnitude and rate of 

general and differential settlement will subsidence, measurement should begin

profoundly affect the foundation design and early in the site management process. 

maintenance procedures. 


It can be difficult to accurately estimate the magnitude and rate of waste consolidation and the 

corresponding settlement of cover systems and other structures, particularly at sites where there 

is a variety of subsurface materials or where little is known about the waste types and 

distribution. In some cases, survey instruments or settlement gauges may be used to monitor the 

settlement rate of the surface of the waste prior to and during design, in order to improve the 

accuracy of the settlement estimates. Because this approach usually requires an extended period 
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of time, it should begin as early in the Superfund process as possible (e.g., remedial 
investigation). Field or laboratory load tests may also be used to estimate potential subsidence. 
CERCLA guidance recommends that the remedial design include estimates of the rate of 
subsidence (U.S. EPA 1995c). 

Cover Integrity 

After the potential for settlement and subsidence is evaluated, it should be accounted for in the 
final cover design. Usually, general subsidence does not result in excessive strains on the cover 
and may improve its stability. Differential settlement, on the other hand, can produce excessive 
strains that can result in damage to the cover. The cover design process should consider the 
stability of all the waste layers and their intermediate soil covers (if known), the soil and 
foundation materials beneath the landfill, leachate and gas collection systems, and all final cover 
components. To ensure cap integrity in the future, after construction of the remedy is completed, 
regular inspections need to be scheduled and any apparent problems, such as the appearance of 
low spots, should be repaired. 

Considering Subsidence and Differential Settlement in Planning Facilities 

Several methods are available to reduce the potential for damage due to settlement and 
subsidence. When severe general or differential settlement is expected, it is sometimes best to 
delay redevelopment until settlement has largely ceased. One approach is to install an interim 
cover that protects human health and the environment. Then, when settlement and subsidence is 
essentially complete, the interim cover could be replaced or incorporated into the final cover. 
Another approach is to phase in redevelopment by first developing already stable areas and 
delaying development on the parts of the site still settling. In the interim, some settling areas may 
be suitable for temporary uses for low-impact or moderate-impact activities, such as a park or 
parking lot. 

One or more construction techniques may also be used to avoid potential damages to future 
facilities and the cover systems. Options to improve foundation conditions include accelerating 
the consolidation of the subsurface materials and grade modifications. Subsurface materials can 
be consolidated by preloading, dynamic compaction, and vibrocompaction. However, these 
approaches will not affect settlement caused by chemical and biological degradation. 

Preloading involves piling soil or other heavy material and allowing it to stand over a period of 
time. A rule of thumb is that the longer and heavier the preloading, the less likely it is that 
settlement due to poor compaction and voids will pose a problem. The decision of how much 
preload to use and for how long is related directly to the types of materials disposed of in the 
landfill, the age of the landfill, and the trade-offs between the costs of the preloading, delay in 
site use, and building construction costs. More preloading may entail additional labor and 
materials and delay the site’s productive use. Less preloading may necessitate additional building 
design and construction cost to accommodate a greater potential for post-development 
settlement. 
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Dynamic compaction involves compressing the materials by dropping a heavy weight from a 
crane. This method was used at the Raymark Industries Superfund site in Stratford, Connecticut, 
to prepare the site for a retail development (see the case study in Section 4). Dynamic compaction 
may not be possible for some sites where unknown wastes may present worker safety concerns. 

Grade modification may also be used to accommodate settling. This technique is primarily used 
for open areas such as lawns, athletic fields, and common areas. In order to meet minimum 
regulatory grade requirements for proper drainage (typically three to five percent), cover systems 
are commonly built with steeper angles than required, with the expectation that the site will 
flatten over time as the underlying material consolidates. As the cover system settles, additional 
fill can be placed on the surface to maintain the desired slope without impacting the performance 
of the underlying cover system. 

Foundations 

Foundations support the walls, floors, and roof of a structure. The two most important issues in 
placing a building foundation in a waste containment area are the protection of the final cover 
system and, where relevant, the prevention of damage to the building or creation of unsafe 
conditions that may result from subsidence or differential settlement. Although the foundation 
systems that can be used at sites containing contaminated waste are similar to those used in 
general construction, their use may entail special considerations. 

Deep Foundations 

Deep foundations are generally used when the ground immediately below the surface is not 
strong enough to support the proposed structure, and it would be too costly to increase its 
strength. Deep foundations are pilings that are driven or drilled into the subsurface to reach a 
geologic material capable of supporting the proposed structure. Pilings may be made of steel I-
beams, precast reinforced concrete, poured in place concrete, and caissons (metal casings set at 
the appropriate depth and subsequently filled with concrete). 

Because many closed-in-place containment 
areas are expected to undergo settlement, deep 
foundations are an effective way of protecting 
structures placed on them. Pilings may be 
driven or drilled into a containment system 
that has an unlined bottom. However, pilings 
may not be appropriate in situations where the 
waste contains materials that can damage 
them, such as construction debris or corrosive 
chemicals, nor where the geologic conditions 
indicate that a piling may provide a conduit 
for contaminants to reach an uncontaminated 
aquifer. Also it may be unsafe to drill into a 
containment area where the contents are not 
known. 

Piling Foundations are Useful in the 
Following Situations: 

• 	 The site has the potential for extensive 
settlement, which makes a shallow 
foundation inappropriate 

• 	 The containment system has an unlined 
bottom 

• 	 The waste material can be driven or 
drilled through 

• 	 There is no potential of reaching an 
uncontaminated aquifer 
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If piling type foundations are to be used at a containment area, they will have to be engineered 
into the cover system. This process involves the installation of engineered seals (sometimes 
called boots) where the pilings penetrate the cover. The boots need to be attached to both the 
cover and the piling and be built to prevent water from infiltrating around the piling. At the 
Raymark Industries, Inc. Superfund site in Stratford, Connecticut, a developer and EPA worked 
together to arrange for soil compaction on parts of the site and the installation of pilings during 
construction of the containment system. 

If a structure built on pilings settles less than the surrounding ground, gaps can occur between 
roads, parking lots, or lawns and the structure, which can result in damage to utilities and 
building entrances. The future building owners would find it necessary to periodically renovate 
the building entrances and regrade the area around the building. At the Columbia Point Landfill 
in Boston, Massachusetts, over 100 pilings were driven into the bedrock to provide foundations 
for the University of Massachusetts’ Boston campus buildings. Following completion of the 
structures, general settlement of the ground adjacent to the buildings was noticed and regular 
maintenance was required to keep the grounds level and to landscape or fill the gap between the 
base of the buildings and the receding ground. 

Shallow Foundations 

Shallow foundations can be divided into two broad categories–footing and slab. A footing 

foundation is one designed to support the outside walls or vertical support columns of a building. 

They are placed in the ground directly beneath the structure to be supported. While they can be 

placed directly into some contaminated materials, this practice is generally avoided because of 

concerns for the health and safety of the construction crew and future maintenance workers. 

More commonly, footing foundations are 

placed in clean fill above the cover of the 

containment system. When differential Built Up Grades Can Provide the 

settlement is a concern, one design alternative Following: 

for one and two story buildings is the use of 

tilt-up wall construction. In this type of • An uncontaminated space for 


construction both the wall and the footing are foundations, utility corridors, and piping 


broken up into discrete sections that allow for for gas ventilation systems 

• Protection of the cover and utilities fromsome differential settlement without putting 

freeze/thaw cycles
stresses across the entire building. Control • Protection of the cover and commercial

and leveling joints are used to offset the facilities from floods 

settlement of specific wall sections. • Additional compaction of waste 


materials 
Slab foundations are usually reinforced 

concrete placed directly on the ground. One 

approach to using slabs on a site that has potential for differential settlement is to build the slab

in separate sections and install cable linkages between them and precast ports for pressure 

grouting. This arrangement allows for differential settlement of each slab, and provides the 

building owner the capability to separately level each section by pressure grouting into the areas 

that have settled. Slab foundations can also be “stiffened” by incorporating beams into their 
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construction. This approach allows the slabs to bear differential settling to a greater degree than 
regular slabs. Slab foundations can be engineered to accommodate a variety of situations, 
depending upon the type of waste containment system and budget. 

Although buildings with slab foundations are usually relatively low and carry light to moderate 
loads, these foundations can be engineered for heavy loads. For example, concrete slabs at a 
cargo container handling facility built on the Ascon Landfill in Los Angeles, California, are 
designed to carry very heavy loads, such as cargo containers, and heavy-duty forklifts (with 
68,000 pounds of load per single axle), and a building. 

Managing Gases 

Depending on their composition, containment sites have the potential to generate gas, which, if 
not properly controlled, could damage the cover system, infiltrate buildings, provide fuel for fire 
or explosion, stress vegetation, and pose other health or safety hazards. Although gas control is 
important for all sites, added emphasis and caution are required at sites containing structures with 
enclosed spaces that will be used by the public. 

The quantity, rate, and type of gas that a landfill or other containment site will generate are 
primarily dependent on the composition, age, and volume of the waste, and moisture conditions. 
Gases from municipal landfills generally contain approximately 50 percent methane, 40 percent 
carbon monoxide, and 10 percent other substances, including nitrogen and sulfur compounds 
(U.S. EPA, 1991c). Gases from mixed waste municipal landfills and industrial landfills may also 
contain other volatile organic compounds. 

Sites that are expected to produce significant amounts of gas may not be good candidates for 
commercial uses, unless the gas is well controlled. There are two aspects to gas control: a gas 
collection system that is usually built into the containment system, and gas protection 
incorporated into the commercial facilities developed on or near the containment system. Section 
2 discusses gas management for waste containment areas. Gas collection systems can include 
subsurface piping, and wells and vents that extend through the cover system and discharge gases 
to the atmosphere or to a treatment system. When designing a gas collection system in an area 
that will be used by the public, particular attention should be given to the types and concentration 
levels of the gases and their potential health and safety impacts on site users, site aesthetics, and 
access to future commercial facilities. Vents, 
collection wells, piping, discharge points, 
and treatment systems can be placed in areas 
that will not interfere with planned or 
prospective uses, where they minimize noise, 
odors, or other disamenities, and where they 
are less likely to be accessible to potential 
trespassers and vandals. 

Structures placed over a landfill or other 
containment area that has a gas problem, 
should be designed with gas protection and not 
depend solely on the cover’s gas management 
system. 

If structures are to be placed over a landfill or other containment area that has a gas problem, they 
should be designed with gas protection and not depend solely on the cover’s gas management 
system. The following are examples of gas protection techniques for buildings: 
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• 	 Construct floor slabs with convex bottoms to prevent methane from pooling below the 
structure. 

• 	 Place an impermeable (gas resistant) geomembrane or other hydraulic/gas barrier under the 
structure or within the building’s floors. This is especially important for sites likely to 
experience settlement that may disrupt the cover. 

• 	 Engineer an air space below a structure to allow for gas detection and venting, as well as to 
facilitate inspection and maintenance of the cover. 

• Place gas detectors in closed structures to warn of potential gas buildup. 
• Install vent fans to remove methane buildup from the structure. 
• 	 Ensure that the design of utilities does not allow for gas migration along utility conduits. One 

approach is to attach utility service entrances to the outside wall of the structure so they do 
not penetrate the floor slab, which may create a pathway for gas entry. 

If they carefully consider both the needs of the development project and the remediation system, 
site managers and developers could coordinate to determine the least invasive ways to place the 
venting system. 

Utilities 

Almost all commercial facilities will require utilities, such as sanitary sewers, potable water, 
natural gas, electricity, and telecommunications. Although most utilities are installed 
underground, some, such as electricity and telecommunications lines, can be above ground. 
Utilities can impact the effectiveness of the containment system in the following ways: 

• 	 If the utility is located within or below the cover system, liquids leaked from a sewer or water 
supply line can increase the quantity of leachate being generated and accelerate 
biodegradation of wastes in specific areas within the containment system. 

• 	 Leakages from a sanitary sewer located above a cover system’s barrier layer might be 
captured by the cover’s internal drainage system and cause excessive bio-fouling of drainage 
media. 

• A utility line can become a conduit for gas, which can migrate along a pipe or wire. 
• 	 A utility line can hamper the normal flow of water off the site or into the drainage layers of 

the protective cover. 
• 	 A utility structure that penetrates the cover system can serve as a conduit for surface water to 

infiltrate the cover. 
• 	 If water does not drain properly around a utility, it can pool, thereby aggravating any 

settlement. 
• 	 If the utility is located within or below the cover system, repair or upgrade work would also 

require excavation into the cover and contaminated material. 
• 	 If a utility is located in an area where significant differential settlement occurs, the above 

conditions may be aggravated. 

A number of engineering approaches are available to ensure that these potential occurrences do 
not hinder the effectiveness of the containment system. Some of the approaches that site 
managers and developers can use to locate and configure the containment systems and utilities. 
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When the containment system is newly built on the site, the EPA site manager may have a great 
deal of discretion in how containment systems are built and where they are placed on the site. For 
example, clean “utility corridors” can be created by placing the piping and other components into 
oversized trenches, which are then backfilled with uncontaminated, or “clean” soils. The 
additional width and depth of the trenches limits the possibility that waste will be encountered or 
the cover system will be damaged during future excavations. This method was used to install 
electrical conduit trenches to accommodate development of athletic facilities at the Chisman 
Creek Site in Virginia. A variant of this approach was used at the Denver Radium site in Denver, 
Colorado. Instead of building one large containment cell, four smaller ones were built with 
spaces between them. These spaces contain sufficient volumes of uncontaminated native soils to 
allow the utilities to be laid in clean material between the cells. Also, the containment areas were 
located where buildings were not likely to be placed, such as areas designated as parking lots or 
lawns. 

Utility corridors can often be placed in uncontaminated materials by adding sufficient clean fill 
above the contaminated material. When this technique is used, a good safety measure is to place 
visible barriers, such as colored soil or 
brightly colored synthetic geotextile material 
between the contaminated material and the 
clean fill to act as permanent markers for 
future workers. However, with proper 
precautions, such as the use of a contractor 
who is certified to work with hazardous 
waste, the utilities can be installed directly in 
the contaminated area. A contractor or 
property owner who intends to excavate into 
material classified as a RCRA hazardous 
waste is required to obtain authorization 
from EPA to excavate into the materials, as 
well as obtain EPA approval of the plan for 
the proper management of any contaminated 
material. The requirement for EPA approval 
may be specified in the remedy, whether or 
not the material is a RCRA hazardous waste. 

When used in areas that will experience 
differential settlement, piping should be 
designed to accommodate some movement 
by using features such as ductile materials 
and flexible connections. For pressurized 
water and gas systems, automatic monitoring 

Approaches for Installing Utilities on 
Remediated Sites: 

• 	 Put service entrances for gas, water, sewers, 
electricity, and communications on the wall of 
the building, so they do not penetrate the floor 
slab, which could create a potential for gas 
entry. 

• 	 Place active or passive gas control and warning 
systems in all closed structures. 

• 	 Place clean fill on either side and below the 
utility conduit, where it is built below the 
protective cover. 

• 	 Place utilities in clean areas constructed between 
containment “cells.” 

• 	 Place the utilities in built up areas of clean fill 
above the protective cover. (Some building 
codes mandate that utilities be below the frost 
line).Where settlement is likely, design piping 
and other components to accommodate some 
movement. 

• 	 Incorporate monitoring systems to detect 
leakage or breakage of utilities. 

devices and shut-offs could be used to prevent large uncontrolled releases. Gravity sewers and 
other non-pressurized systems should also be designed for easy monitoring. For example, double-
walled piping equipped with an integrated leak detection system could be used. Another example 
of a monitoring system consists of lining the utility trench with a geomembrane prior to installing 
the piping and backfilling, and sloping the trench to direct the flow to monitoring sumps. The 
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sumps could be periodically checked for liquids. The need for and type of monitoring system 
would be decided based on cost, implementability, performance, maintenance, and perceived risk 
of leaks. 

Site Access 

Efficient ingress and egress for people and freight is crucial to the success of a commercial 
facility. Poorly designed entrances and exits may cause site occupants, vendors, and customers to 
lose valuable time waiting for traffic or negotiating difficult turns. Local governments and state 
highway jurisdictions determine the general requirements of site access. Their primary concerns 
are to minimize disruption to traffic flow on streets and highways and to ensure the safety of 
neighborhoods and highways. State and local planning agencies may restrict access on certain 
roads within a specified distance from an intersection. Thus, one of the first actions of a site 
planner should be to contact the local planning agencies. 

To avoid dangerous traffic jams on public streets and highways, properties are often designed to 
favor incoming traffic. Incoming traffic can be expedited by providing a reservoir of space inside 
the property’s entrances. If necessary, this may be done at the cost of a more complicated exit, 
since exiting traffic moves more slowly than incoming traffic and can more easily negotiate 
complicated turns. After considering the requirements of local planning authorities, the RPM and 
other stakeholders should consider the potential impact of the following important factors on 
containment systems: 

• the loads and stresses from heavy or outsized trucks that are expected to enter the site; and 
• 	 the future maintenance and repair requirements for remedy components, such as monitoring 

wells or diversion walls. 

If some remedy components are placed near or under an entrance or exit, future maintenance 
activities could disrupt access to the property. 

Other Design Considerations 

Paved Surfaces 

Most commercial sites have paved surfaces for parking lots, sidewalks, roads, and common 
areas. Paved surfaces can be an integral part of the cover system, placed above a complete cover 
system, or located outside the contaminated area. Paved surfaces that serve commercial functions 
and are an integral part of the remedies are in place at the Mid-Atlantic Wood Preservers 
Superfund site in Harmans, Maryland, the Peterson/Puritan Superfund Site in Cumberland and 
Lincoln, Rhode Island, and the Ascon Landfill site in Los Angeles, California, among others. 

Paved surfaces are generally made of asphalt, concrete, or crushed rock. The factors to consider 
when choosing among these are: their permeability, load-bearing capacity, durability, long-term 
maintenance needs, susceptibility to damage from settlement, ease of repair of settlement 
damage, the amount of subsidence and settlement anticipated, and the nature of the contaminated 
material. Also, the needs of the commercial activities need to be considered. 
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Asphalt has been the most frequently used material for paved surfaces over containment areas. 
Because it is somewhat flexible, it can deform somewhat without failing. Settled or damaged 
areas can be quickly filled in. Most asphalt surfaces, by themselves, are too permeable for some 
types of contaminants. However, they may be used at sites where the underlying contaminated 
material is insoluble, or where the principle purpose of the cover is to prevent human contact 
with the waste. Where the situation warrants the expense, special asphalt mixtures and 
engineering techniques are available. For example, at the Ascon Landfill, a special double-sealed 
asphalt design was used. It included 12 inches of asphalt aggregate and 2-3 inches of asphalt-
macadam as a wearing surface. Although the slope was only one percent, the state accepted the 
design because it met permeability requirements. The asphalt cover over the Mid-Atlantic site’s 
containment area is used by a trucking company as a parking lot. Because the contaminated soil 
under the cover is only slightly soluble, there is little risk of contaminants leaching into the 
groundwater. Nevertheless, the site owner has agreed to monitor groundwater as a precaution. 

Although concrete surfaces 
may be used to cover many 
containment systems, it is 
not used as often as asphalt. 
At the Enterprise Avenue 
Superfund site, a concrete 
runway was placed over 
part of a containment 
system. Concrete can be 
damaged by settling, and is 
expensive and time-
consuming to repair. 

Crushed rock or gravel 
surfaces are often used for Part of the Enterprise Avenue site at the Philadelphia International Airport is 
access roads, support areas, covered with a concrete runway capable of landing large aircraft. 

and parking lots that 
experience limited traffic volume. Because surfaces made with these materials can be quickly 
repaired, they are useful for temporary surfaces where development is being delayed pending the 
cessation of settlement. Although crushed rock or gravel are generally not useful as the primary 
cover material, they may be useful as a component of a cover system. For example, a gravel 
surface can protect a soil cover from damage caused by heavy truck traffic. 

Surface Vegetation 

Most landscaping at commercial developments is included in the overall site design to enhance 
common areas, walkways, roads, and buildings. The landscape features and vegetation can also 
limit erosion of the underlying soil and promote evapotranspiration. The type of vegetation used 
at a site depends on the climate in the region, type of containment system, the planned future use, 
and the availability of irrigation. Grasses are often used because they have shallow root systems, 
minimize erosion, and often require little irrigation or fertilization. Deep-rooted plants, such as 
trees and shrubs, typically have not been used because of the potential that roots would damage 
the cover systems or grow into the contaminated material. However, if properly accounted for in 
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the design, a Superfund site can support a wide variety of vegetation. Specially designed 
“planting zones,” “islands,” terraces, or above-ground planters may be located within the limits 
of the cover system. Such features may require thicker layers of supporting soils, biota barriers, 
enhanced drainage, and other modifications to ensure the integrity of the cover system. 

Surface Water Management 

Surface water can erode the surface layer of a cover system as well as percolate into the cap. 
Examples of techniques used to manage surface water on cover systems include grading the cap 
to establish an effective slope (usually 3-5 percent), and building drainage channels and swales. 
However, many commercial uses require a flatter slope. To accommodate such needs while 
maintaining the integrity of the cover, the surface layer may be minimally sloped to support the 
reuse activity, while the underlying drainage or other layers can be more steeply sloped. Flat 
areas should be periodically inspected to avoid pooling of water. 

Ensuring the Effectiveness of the Remedy 

While considering the need for reuse, all remediations should include measures to ensure that 
future activities at the site do not reduce the effectiveness of the remedy. These measures include 
the consideration of future stewardship in the planning, design, and implementation of the 
remedy and redevelopment projects, techniques for ensuring the integrity of the protective cover, 
operations and maintenance (O&M) on a continuing or periodic basis, and institutional controls. 

Planning and Design 

Preparation for safeguarding the effectiveness of the remedy should begin as early in the remedy 
planning and design process as possible. It is important that the remedy maintenance be 
practicable, to minimize disruption to the site’s future uses and to foster implementation and 
oversight. Although a state or PRP is generally responsible for O&M, many maintenance tasks 
can be implemented by the site operator or owner. For example, at the Denver Radium site in 
Denver, Colorado, the owner’s maintenance of the parking lot also serves to maintain the 
protective cover. Overly complex O&M requirements are less likely to be fully implemented. It is 
important that regulatory authorities, developers, and other stakeholders know, in as much detail 
as possible, the implications of institutional controls, so they can plan their operations 
accordingly. The O&M plan and institutional controls should be considered early, along with 
reuse information, although it may not be possible to specify the details until later in the remedy 
design stage. By considering  the long-term stewardship requirements early in the Superfund 
process, site managers and communities can help select remedies that are practical and that can 
be implemented. 

Ensuring Containment System Integrity 

Maintaining the integrity of the cover system involves controlling whether and how facilities on 
the surface penetrate the cover system, and preventing accidental intrusion into the cover system. 
Foundations and supports for fences, light poles, signs, and other features could penetrate the 
cover system and possibly extend into waste if standard construction techniques are used. 
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Because items that penetrate the cover can provide a conduit for gas and water movement, 
special construction techniques, such as engineered seals to prevent the migration of gas or water 
or built up clean soil above a cover system to allow foundations and utilities to be placed in 
uncontaminated material, must be used. These techniques were addressed earlier in this Section. 

Accidental intrusion into the containment system can result from unauthorized digging for 
repairs or improvements, wear and tear of surface layers due to traffic or animals, and other 
activity. The use of warning or barrier layers, therefore, should be considered to minimize 
damage to critical cover system components and encroachment into waste. Visible barriers, such 
as colored geotextiles or other synthetic layers, can be placed in the upper portion of the cover 
system to serve as a warning to workers that additional digging can result in damage to 
underlying layers and exposure of contaminated material. A visible layer can also be used under 
high-activity areas to provide early warning that the soil has eroded to a point where repair is 
necessary. 

Intrusion into the containment system can also be caused by digging activity by animals and 
people. A biota-barrier may be used to prevent such activities. Depending on the situation and 
anticipated intruder (e.g., children or animals) an appropriate barrier layer might range from a 
geogrid or other geosynthetic to gravel or cobbles. The barrier will be most effective if it is 
separated from the critical components of the cap or is thick enough to withstand a limited degree 
of intrusion. For example, at the Cohen Property Superfund site in Taunton, Massachusetts, a salt 
storage area was constructed over lead contaminated soils. High visibility orange fencing was 
placed over the contamination to mark the beginning of contaminated soil and to serve as a 
warning against encroachment. 

Another method for preventing damage to containment systems is to register the site with the 
county or state “one call system,” which all states have to prevent excavators from inadvertently 
damaging subsurface utilities. The site could be registered with the one-call system, and markers 
could be placed on the site to help workers locate the containment areas before digging. Although 
EPA does not know of any such application at a Superfund site, there in no reason why such an 
arrangement could not be negotiated with a one call system. 

Operating and Maintaining Remedy Components 

After construction of the major portions of the remedy is completed, the site may require 
monitoring and periodic maintenance of fixed and operating components to ensure that the 
remedy functions properly and protects human health and the environment. O&M can include a 
wide range of activities, such as operating gas and groundwater collection and treatment systems, 
caring for surface vegetation and paved areas, conducting annual and special inspections, 
monitoring air, water, and soil quality, and making any necessary repairs and upgrades to remedy 
components. Appendix A describes some common monitoring and maintenance needs. O&M is 
especially important at reuse sites since, in addition to normal operations of the remedy, the site 
is subject to continued wear and tear by people and vehicles. Moreover, the site may be used in 
ways that were not anticipated when the remedy was designed, or in ways that were not specified 
in the reuse plans existing at the time of the site remediation. 

Section 3. Remedial Design Considerations for Commercial Facilities Page 25 



Reusing Superfund Sites: Commercial Use Where Waste is Left on Site 

Monitoring and maintenance are usually arranged for by the PRP or state and may be conducted 
by the site owner or occupant, or a state or local government agency. At some redeveloped sites, 
the responsibility for implementing and paying for O&M may be split among various parties. 
Generally, an agreement is reached between the regulatory authority, developer, and PRP to 
establish monitoring procedures, acceptance criteria, and remediation methods for the critical 
maintenance needs. It is important that the roles and responsibilities are clearly delineated in 
enforceable agreements and specified in an O&M plan. For more details on operation and 
maintenance of Superfund sites, see Operation and Maintenance in the Superfund Program, 
OSWER 9200.1-37FS, EPA 540-F-01-004, May 2001. 

At certain sites, normal maintenance of buildings and surface features may also address concerns 
about maintaining the integrity of the containment systems. At the Ohio River Park, 
Pennsylvania, Ascon Landfill, Los Angeles, and Denver Radium, Colorado sites, the property 
owners are responsible for normal maintenance of the asphalt and other surfaces, which also 
serves to protect the containment systems. If such areas are properly maintained, the need for 
maintenance by PRPs or the state would be minimal. 

EPA regulations require that an O&M plan be developed for fund-financed sites to aid in the 
transition from EPA to the state for O&M. O&M plans may also be useful for PRP-financed 
sites. The plan should delineate the responsibilities of the various parties, and such items as the 
nature and frequency of maintenance activities, sampling, and inspections. It should also address 
limitations on the reuse activity; for example, if vehicles above a certain weight are to be 
prohibited from the property. The plan should also include requirements for documenting and 
reporting maintenance and related activities at the site. This information typically would be 
included in an annual report distributed to interested parties and regulatory agencies. In addition 
to the requirements for annual and special inspections, EPA conducts an in-depth review of the 
remedy at least every five years, for any Superfund site where the remedial action resulted in 
hazardous substances, pollutants, or contaminants remaining on site above levels that would 
allow for unlimited use and unrestricted exposure. The five-year review generally results in two 
products: a determination of whether the remedy is still protective of human health and the 
environment, and a list of recommendations of activities that need to be performed to ensure 
continued protectiveness, including an identification of the parties responsible for those 
activities. The results of these reviews can be used to modify operating plans and site-use plans 
as needed. 

Institutional Controls 

Remedies often incorporate institutional controls to prohibit certain activities and land uses that 
are incompatible with the remedy. Because of their importance in restricting future land uses and 
in defining long-term compliance needs, the need for institutional controls should be identified as 
early in the remedy selection process as possible. Stakeholders are required to be informed 
whenever institutional controls are added or modified if ti constitutes a substantial change in the 
remedy documented in the ROD. 

Institutional controls include measures such as prohibiting drilling wells, excavating below a 
specified depth, and placing buildings on the site. Public access to certain parts of the site, such 
as areas containing gas vents, may also be restricted to authorized personnel. These controls are 
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implemented through land-use regulations imposed by local governments; property law devices 
such as easements and covenants that restrict future land or resource use; and informational 
devices such as deed notices that inform prospective purchasers of residual on-site 
contamination. 

Several of the above mentioned controls were used at the Bunker Hill Superfund site in Kellogg, 
Idaho. The site encompasses both the smelter facilities and a surrounding 21-square mile area 
that includes five towns. The ROD specifies that surface soils in the towns be excavated, a plastic 
barrier be placed in the shallow (1-2 feet) excavations, and clean soil and sod be placed over the 
barrier. Institutional controls were imposed on digging in the re-sodded areas. During remedy 
selection and design a PRP can address how to accommodate a potential future need to excavate 
into contaminated materials and how to ensure that institutional controls are maintained well into 
the future, especially when properties change hands. The following are some considerations for 
designing effective institutional controls. 

• 	 Excavating into Contaminated Materials. A site owner who intends to excavate into a 
containment system must obtain prior written approval from the EPA Region and use a 
contractor certified to handle hazardous materials if the materials are classified as a RCRA 
hazardous waste, or if the requirement is specified in the remedy. This requirement could 
mean costly delays for the developer. The process can be simplified by including excavation 
procedures in the institutional controls and other site agreements. This approach could 
preclude the need for special approvals, as long as the contractor follows the established 
procedures and notifies EPA or a state regulatory authority. Another useful approach to 
ensure that future excavations at a site do not disturb the containment system is to require the 
PRP or property owner to file a survey plot recording the type, location, and quantity of 
contained waste, and as-built drawings with the clerk of the local court and with the local 
recorder’s office. 

• 	 Long-Term Compliance with Institutional Controls. Institutional controls are often 
incorporated into consent decrees and other enforcement documents. One potential pitfall of 
this approach is that enforcement documents may only be binding on the signatories and do 
not “run with the land.” Thus, a property transfer can occur without informing the future 
owner of the requirements. Although the responsible parties are still ultimately responsible 
for compliance with the institutional controls, future owners of the property may not be 
bound to the terms of the consent decree. It may be possible to avoid this pitfall by requiring 
signatories of an enforcement document to implement more long-term institutional controls, 
such as information devices or proprietary controls, and to record all relevant information 
about the site with the clerk of the local or district court. 

In developing remedial alternatives that include institutional controls, EPA may also consider the 
capability and resolve of local authorities or private sector interests to implement the institutional 
control program. At the Bunker Hill site, a system of flexible institutional controls is operated by 
existing local administrative structures and programs that are consistent across all jurisdictions 
affected by the site. Using this strategy, the Environmental Health Code in the Idaho Legislature 
was amended to include specific containment management regulations and performance 
standards. With the state legislature’s approval, the local jurisdictions were given the authority to 
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At the Bunker Hill Superfund site in Kellogg, Idaho, a system of flexible institutional controls is operated by existing 

local administrative authorities. 

govern all excavation, building, development, grading, and renovation at the site. Furthermore, 
the local jurisdiction was made responsible for educating the community about the 
redevelopment program. 

At the Fairchild Semiconductor Superfund site in Mountain View, California, the PRP signed an 
indemnity agreement to protect the developers, lenders, tenants, and successors in title as the 
redevelopment process proceeded. In these circumstances, the agreement holds the buyer 
harmless for actions, liability, loss, or damage arising from claims made for further remediation, 
third party damages, and the like. 
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4. Redevelopment Case Studies 

This Section describes seven projects where successful redevelopment has occurred on 
remediated waste sites where contaminated material or waste treatment systems remain on site. 
Although these projects represent a wide range of sites, pollution problems, and commercial 
uses, they are not exhaustive of all circumstances that occur at Superfund sites. Nevertheless, 
they demonstrate how remediation and redevelopment efforts may complement each other. The 
discussion for each site includes a brief description of the site and contamination, key factors 
considered during remediation that were important to the redevelopment, and the redevelopment 
plan. Appendix B contains one-paragraph summaries of these seven sites plus eight other sites 
where redevelopment has occurred on containment systems. The seven detailed cases are listed 
below. 

• 	 Denver Radium, Denver, CO: A large retail store and parking lot was built on a site where 
insoluble metals-contaminated soil was consolidated into four containment cells with unlined 
bottoms and asphaltic covers. The covers also serve as the store’s parking lot. 

• 	 Raymark Industries, Stratford, CT: A 300,000 square foot retail center is planned for this 
33-acre site. The site was compacted to accommodate planned structures and fill dirt was 
added above the protective cover. Piles were driven into the ground on part of the site to 
provide for future buildings. The piles extend through the cap, and are fitted with seals to 
prevent water infiltration. 

• 	 Mid-Atlantic Wood Preservers, Harmans, MD: A 3.2 acre site with shallow contaminated 
soil was covered with asphalt and is being used as a parking lot for a trucking business. 

• 	 Ascon Landfill, Los Angeles, CA: A port facility was built on a municipal landfill with a 
deep water table. Although not an NPL site, this landfill was compacted and covered with a 
uniquely engineered surface that would meet most requirements for a RCRA type C cover. 

• 	 Ohio River Park, Neville Island, PA: A sports center that includes several acres of indoor 
facilities, outdoor sports fields, and parking areas was built on a 32-acre site that contained a 
number of contaminated areas. The project involved installing protective covers, a slurry 
wall, groundwater monitoring system, and gas collection system; adding clean fill above the 
covers; compacting parts of the site; and foundation designs that accommodate the remedy. 

• 	 Rentokil, Inc., Henrico County, VA: Light industrial and commercial buildings are planned 
for this 10-acre site. Building foundations are to be incorporated into the cover, using special 
structures that Rentokil calls “divider walls.” 

• Peterson/Puritan, RI: This 980-acre site contains six businesses, an industrial condominium 
complex, a little league park, a dog pound, and a riverside park and bike path. Cleanup of the 
site, including operation of in place waste treatment systems, was accomplished without 
shutting down existing businesses. 
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Denver Radium 

Site History: Operable unit (OU) 9 of the Denver Radium Superfund site in Denver, Colorado is 
a 17-acre property that includes a former brick plant, a parking lot, and a large area of exposed 
soil. Land use in the vicinity of the site is predominantly commercial and industrial, with a 
residential area located several blocks to the east. Industrial activities began at the site in 1886 
with the construction of the Bailey Smelter. In 1890, the Gold and Silver Extraction Company 
began a cyanide leaching operation. By 1903, a zinc milling operation had been added. From 
1914 to 1917 the U.S. Bureau of Mines operated a radium ore processing facility on site. Other 
industrial operations have included minerals recovery, manufacturing and servicing of storage 
batteries, and oil reclamation. The last industrial use, from 1940 to 1980, was for brick 
manufacturing. 

Remedy: The remedial investigation (RI) found that the site was contaminated at various depths 
with radioactive materials, heavy metals (primarily zinc and lead), and arsenic. All radioactive 
materials found at the site were excavated and shipped to an offsite-licensed disposal facility. 
Approximately 16,500 cubic yards of metals-contaminated soil remained on site. The selected 
remedy called for the consolidation of the remaining contaminated soil into four separate on-site 
cells with asphaltic caps. The contaminated material presents an ingestion or, if windblown, 
inhalation risk. A highly impermeable cap was not required, because the material is only slightly 
soluble and water infiltration is not likely to cause it to migrate. Nevertheless, long-term 
groundwater monitoring (to monitor existing groundwater contamination) and maintenance of 
the cap are required to ensure that the remedy is working. Deed restrictions prohibit the 
placement of drinking water wells on the site because of the existing groundwater contamination. 

At Denver Radium 

• 	 Contaminated soil was compacted as it 
was placed into the excavation. 

• 	 The original ROD, which called for a 
multi-barrier cap, was changed to allow 
a less restrictive cap, because the 
solubility of the contaminated material is 
low. 

• 	 The containment system was 
redesigned to include four containment 
cells, instead of one, to allow for areas 
of clean soil for utility corridors� 

Redevelopment Plan: Before the remedial 
action was implemented, Home Depot Inc. 
expressed an interest in purchasing the 
property to build a retail store. The remedy 
included consolidation of the metals-
contaminated soils into four cells. To allow 
utility corridors to be placed in 
uncontaminated material the cells were 
separated by clean fill. Future utility 
maintenance contractors do not need to 
encounter hazardous materials. Geotextile 
materials were placed at the edges of cells to 
provide markers for the contaminated soils, 
and these were covered with clean fill. As a 
condition of the agreements between EPA and 
other interested parties, the developer was 
required to build and maintain an asphaltic 

cover, which limits access to the materials below and serves as the store’s parking lot. The 
groundwater monitoring wells were completed at the grade level of the parking lot to prevent 
obstructions to the redevelopment. 
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Lessons: 
• 	 If the contaminated material is not soluble, water infiltration will not cause migration of 

hazardous materials, and a highly impermeable cover is not required. Thus, the cover may be 
constructed of available materials with moderately low permeability, such as clean soil and 
asphaltic materials. 

• 	 If the contaminated material is somewhat soluble, the cover could be of a single barrier 
design. 

• 	 The bearing strength of the consolidated material should be enough to support the cover 
without subsidence and should be checked to ensure that it will support the planned or 
anticipated redevelopment. 

• 	 The potential for future disruption of the waste can be minimized by strategically locating the 
consolidated materials where they are least likely to be disturbed. 

A Home Depot store has been built on a portion of the Denver Radium Superfund 
site in Denver, Colorado. 
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Raymark Industries 

Site History: The Raymark Industries, Inc. Superfund site encompasses 33 acres in Stratford, 
Connecticut. Raymark produced automotive parts and products at the site from 1919 until 1989. 
During that time, manufacturing waste was disposed of on the plant site, 46 residential 
properties, and numerous commercial and municipal properties in Stratford. Contaminants 
include polychlorinated biphenyls (PCBs), dioxin, semi-volatile and volatile organic compounds 
(SVOCs and VOCs), asbestos, and metals. 

Remedy: The Raymark remedial action began 
in September 1995 with the demolition of 15 
acres of buildings and the placement of an 
impermeable cover over the demolished 
buildings and the remaining 20 acres of the 
property. Underneath the cover, a pump-and-
treat system is removing solvents from 
groundwater, and a gas collection system is 
operating. Two buildings on the property 
house equipment for collecting solvents 
pumped out of the groundwater and treating 
gases collected from beneath the cover. 

Construction of the protective cover involved 
the following: 

• 	 A gas collection system was built using 
four miles of perforated piping laid within 
an 8-12 inch thick bed of sand. 

• 	 Over 36 acres of cover materials, 
including a plastic liner, a clay liner, and 
other synthetic materials were placed over 
the waste. 

At Raymark, close cooperation between 
EPA and the developer led to effective 
strategies 

• 	 Special efforts were made to compact 
the ground to accommodate 
development. 

• 	 The grade level above the containment 
system can be raised enough to allow 
foundations and utilities to be placed in 
clean fill. 

• 	 Pilings were installed through the cap 
and the cover is properly sealed; the 
containment area does not have a 
bottom liner, and there is no potential 
for damage to any underlying aquifer. 

• 	 Groundwater extraction and treatment 
systems were designed to be 
inconspicuous and allow for site reuse. 

• Between three and ten feet of clean fill were placed over these liners. 
• 	 Two miles of storm water piping were installed in the clean fill layer to collect rainwater and 

carry it off-site. Over 100 catch basins, manholes, and water quality units connect to this 
storm drainage system. On-site pavement directs rainwater into the catch basins and protects 
the underlying soil from erosion. 

• 	 Fifty-three wells were installed beneath the cover to monitor groundwater quality. Twelve 
vapor extraction wells pump solvent contaminated air out of the soil beneath the cover into a 
treatment building. Five extraction wells pump solvent located in pockets in the groundwater 
into a holding tank on the western edge of the property. 

• Two buildings were built at opposite ends of the property to treat collected gases. 
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Redevelopment Plan: The protective cover was designed to allow for the redevelopment of the 
property for retail and other commercial uses, without compromising its performance. Prior to 
the cover’s construction, soil and wastes on the site were stabilized to support development. This 
effort involved the following activities: 

10,000 truck loads of waste excavated from contaminated off-site locations were stabilized 

with cement. 

Six piles of soil up to four stories high covering areas as large as two acres were placed on 

the ground to compress the underlying soils by as much as 5.4 feet. 

A 15-ton weight was dropped 70,000 times from a height of 60 feet to stabilize the soil in 

certain areas of the property. 

9,545 wick drains were installed to help compress underlying peat deposits. 

277 fourteen-inch steel piles were driven 100 feet into the ground to support a one-half acre 

platform designed to support the weight of planned commercial buildings. 


Lessons: 

• 	 Various construction methods, such as those discussed in Section 3, can be used to build on a 
RCRA type C or other containment system. If the containment system does not have a bottom 
liner it may be feasible to drive pilings through it, so long as the cover is properly sealed and 
the pilings do not affect an underlying aquifer. 

• It often helps to coordinate remediation plans with potential developers. 
• There may be some flexibility in locating the consolidation area on the site. 
• 	 There is little difference in cost between the typical method of completing groundwater 

monitoring wells (with a 2-3 foot standpipe with locking cover, a concrete pad, and 
protective barrier) and completing the wells at the grade level, which generally improves the 
appearance of the property. 

• 	 There are a number of effective strategies for groundwater treatment, such as extraction wells 
and reactive barriers, as described in Section 2. 

A conceptual drawing of the future shopping center at the 
Raymark Industries, Inc. Superfund site. 
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Mid-Atlantic Wood Preservers 

Site History: The 3.2 acre Mid-Atlantic Wood Preservers facility in Harmans, Maryland is 
located in a mixed industrial, commercial, and residential area. The site is adjacent to a major 
international airport and the closest residence is within 200 feet. The facility treated lumber from 
1974 through 1993. The operation employed a two-part process to preserve the wood with 
chromated copper arsenate (CCA). First, the lumber was pressure treated with a CCA solution in 
a housed processing plant; then the wood was allowed to drip and dry in the open. A spill of 
CCA solution in 1978 resulted in the contamination of nearby drinking water wells. 

Remedy: In 1980, the owners removed 26 cubic yards of highly contaminated soil and shipped it 
to an off-site disposal facility. However, large portions of the facility’s surface soil remained 
contaminated with chromium and arsenic. In 1990, the facility was ordered to move 90 cubic 
yards of contaminated soils from off-site areas and consolidate them on site. Following the 
consolidation, the whole area was covered. Groundwater testing revealed no health hazards. 

Redevelopment Plan: An adjacent trucking 
business expressed an interest in the property. 
After the company entered into a prospective 
purchaser agreement with EPA, the land was 
covered with asphalt and converted to a 
parking lot. The new owner agreed to 
perform long-term monitoring and 
maintenance to ensure the asphalt was 
preventing the leaching of chromium and 
arsenic into the underlying groundwater. 
Monitoring wells were placed at grade. 

Lessons: 
• 	 On-site consolidation and burial is not 

always an option, such as when the 
contaminants are soluble and the water 
table is shallow. If the solubility of the 
contaminants is not too great, a 

At Mid-Atlantic Wood Preservers 

• 	 A moderately permeable asphalt cover 
was allowed because the solubility of 
the contaminants was not high. 

• 	 After removing highly contaminated 
materials, the remaining soils were 
consolidated with soils from off-site 
areas. 

• 	 Monitoring wells were installed 
downgradient at grade. 

• 	 The new property owner has agreed to 
perform long-term monitoring and 
maintenance to ensure that the asphalt 
is preventing metals from leaching into 
underlying groundwater. 

moderately permeable cover, such as asphalt, may suffice. 
• 	 Monitoring wells may also be placed downgradient to ensure that the contaminants are not 

leaching into the groundwater. 
• 	 When a simple cover, such as an asphaltic material slab is used, the institutional controls 

should detail how activities that require excavation into the cover should be conducted. 
• 	 If utilities or other facilities are to be placed in contaminated material, it is best done before 

the cover is installed. It may also be done after the fact, as long as the developer follows the 
procedures outlined in Section 3. 
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Ascon Landfill 

Site History: The State of California required the formal closure of an abandoned 38-acre landfill 
located near Los Angeles Harbor. Although not listed on the NPL, this site provides valuable 
lessons for any type of waste depository. The site was originally used in the 1940s and 1950s as a 
source of soil for other construction projects. Prior to excavation and landfilling, the site 
contained silty fine sand and alluvial deposits. When groundwater was encountered, excavation 
of materials from the pit ceased. From 1964 to 1981, the open excavation was turned into a 
landfill. It was initially filled with construction debris and old tires. At a later date, these 
materials were covered with municipal waste. The total depth of the fill is about 95 feet with the 
upper 50 feet consisting of trash. After the landfill was full (1981), it was closed. A 1.5-foot soil 
cover was placed over the waste, and a passive gas extraction system was installed. From 1981 to 
1986, large piles of coke (up to 40 feet high) were stored on the site. This process served to 
partially compact the waste. 

The site is in an area that has saltwater intrusion, and the groundwater is not potable. Beginning 
in 1965, government authorities have operated a wastewater injection system just south of the 
site to prevent saltwater from further intruding inland. This system raised the water table about 
20 feet and will keep the groundwater at this artificially high level for as long as it operates. 
Although a large portion of the construction debris is now inundated with groundwater, there is 
no evidence of groundwater contamination. 

Remedy and Redevelopment: Because this site is near Los Angeles Harbor, it was ideal for 
locating a cargo-container handling, storage, and maintenance facility. The developer, 
prospective user, and State of California cooperated to develop a landfill cover that will also 
serve as the foundation for the new facility. The developer paved the top of the fill for work 
surfaces that can be adjusted to account for differential settlement and built a 7,500 square foot, 
five story warehouse and a small one-story office building. 

Pavement Construction. Since the pavement was also to function as the final cover for the fill, its 
design required a permanent cover material that would be impermeable to both runoff water on 
the surface and to methane landfill gas from below. The design would also have to account for 
subsidence of the underlying material, which had recently been measured at 3.5 inches per year. 
The planned commercial use required that the pavement be capable of supporting the operations 
of a container forklift vehicle with a 68,000-pound single axle load on the front wheels and a 
38,000-pound steering axle load on the rear wheels. These loads are similar to those of 
commercial aircraft and three to four times those used in the design of highways that carry 
commercial trucks. In addition, the slope of the pavement would have to be nearly flat to prevent 
tipping of the forklifts. The state closure law requires at least a three percent slope, which is too 
steep for the vehicles. A special double seal asphalt design and a one percent slope was accepted 
by the state in lieu of the requirement. 

Before construction of the pavement began, the top of the fill was regraded by importing about 
230,000 cubic yards of silty fine sand that provided a level, minimum 2-feet thick layer of soil 
above the existing soil cover. The total thickness of the fill over the rubbish ranged from three to 
ten feet, with an average of four feet. This fill was compacted to 90 percent of maximum density, 
per ASTM D1557, using a sheepsfoot compactor and a heavy rubber-tired loader. The compacted 

Section 4. Case Studies Page 35 



Reusing Superfund Sites: Commercial Use Where Waste is Left on Site 

surface was covered by 12 inches of asphalt aggregate and two to three inches of asphalt 
macadam as a wearing surface. The resulting pavement has a vertical permeability of less than 
10-6 cm/sec and a rigidity slightly less than that of road grade pavement. This level of 
permeability meets requirements for closures of RCRA Subtitle D facilities. 

The fill side slopes were 20 feet high with a 4:1 slope. These were completed by placing two feet 
of compacted sand over them followed by 12 inches of compacted clay. A compacted clay cutoff 
wall was placed at the interface of the fill material, natural soil, and clay barrier. The clay layer 
was covered with fill to achieve a final slope of 2:1. The fill soil was landscaped to prevent 
erosion. 

Building Construction. Like the pavement design, the building design had to take into 
consideration subsidence, differential settlement, and methane gas. Because the lower 45 feet of 
the fill consists of construction rubble and tires that would prevent the driving of piles, a deep 
foundation was ruled out. Instead, the buildings were placed on reinforced concrete mat 
foundations. The mat sections were approximately 50 feet by 50 feet by 18-inches thick. They 
were connected by post tension cables to allow for movement between segments. Regularly 
placed permanent pipe sleeves were fitted in the segments to enable them to be re-leveled with 
cement grout. The building is designed with leveling pads at the column connections to allow 
movement, and to tolerate up to six inches of differential settlement. 

Both buildings have methane gas collection systems. These systems consist of (from bottom to 
top) waste covered by five feet of compacted soil, 12 inches of pea gravel, and an 80 mil HDPE 
membrane. The extraction piping is embedded in the gravel. 

Other Observations: 
• 	 The seal, as installed, can probably be employed only in a dry climate because the asphalt 

mix is very moisture sensitive and cannot be placed or cured (30-60 days) during rainy 
weather. 

• 	 To obtain the low permeability rating, the asphalt cover required extremely close quality 
control measures with respect to asphalt and moisture content. 

• 	 The maintenance cost of the surface over a landfill is approximately twice the maintenance 
cost of a parking lot. Maintenance for this cover is estimated to be two to three cents/square 
foot/year. 

• 	 The closure cost for the project was approximately 10 to 20 percent higher than the closure 
costs for normal landfills without a planned reuse. 

• 	 The coke stock piling that occurred earlier served to partially compact the site, thereby 
reducing subsequent settlement. 

Lessons: 
• 	 Structures employing foundations placed over or in fill material may experience subsidence 

or differential settlement. In such cases, consideration should be given to the impact this may 
have on the integrity of the cover, and the stability of structures placed over it. 
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• 	 Alternative approaches to managing runon and runoff may be used in place of the 
requirements for the finished grade of the cover (e.g., 3-5 percent required for a RCRA type 
C cover). The developer must demonstrate that the reuse has an equivalent runoff removal 
efficiency or will prevent infiltration entirely. 

• 	 Creative engineering based on knowledge of an existing landfill and hydrogeology can lead 
to useful designs, especially unique ways to meet requirements for permeability of the cover. 

• 	 Depending upon the size of the landfill, its final closure configuration, and the demand for 
usable land in the area, this type of landfill may be redeveloped for a variety of commercial, 
industrial, or recreational uses. 

• Landfill contents, such as construction debris, may preclude the use of pilings. 
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Ohio River Park 

Site History: The site consists of approximately 
32 acres on the western end of Neville Island, 
roughly 10 miles downstream from the City of 
Pittsburgh. The Ohio River borders the site to the 
north and the river’s back channel borders it to 
the south. The site is accessible from the 
mainland via the Coraopolis Bridge, linking the 
Town of Coraopolis with Neville Island. Land 
use on the island is primarily 
industrial/commercial, although there are some 
residential areas between the site and the eastern 
end of the island, which is occupied by 
petrochemical facilities, coal coking facilities, 
and abandoned steel facilities. The nearest 
residence is approximately 450 feet from the site. 
The site sits on a 20-30 foot high bluff 
overlooking the river. The bluff shows signs of 
erosional sloughing. A large part of the site is 
within the 100-year flood plain. The river has 
flood control dams that periodically cause the 
water table to rise above the level of areas filled 
with waste. Industrial waste disposal activities 
were conducted at the site from 1952 through the 

1999 Junior Olympics at the Island Sports Center Ice 
Rink, one of several facilities, at the Ohio River Park 
site. 

1960s. Much of the industrial waste was disposed of in two ways: wet wastes were placed into 
trenches and dry wastes were piled on the surface. Construction debris was also deposited on the 
site. 

Remedy: The Remedial Investigation determined that there were three primary areas of soil 
contamination: one approximately seven acres and the other two approximately one-half acre 
each. The principal contaminants were coal tars, pesticides, organic chemicals, and metals. The 
coal tars had been disposed of in an unknown number of trenches, and were slowly migrating. 
The investigation also found a groundwater plume consisting primarily of volatile hydrocarbons. 

The remedy, which was installed in 1998 and 1999, involved covering the three concentrated 
waste areas with a Subtitle C type cover; covering areas without concentrated waste with an 
erosion protection cover; providing for runon and runoff control by directing the water flows into 
ditches or piping systems that discharge into the river or its back channel; and installing a passive 
gas collection system. The passive gas collection system, which was incorporated into the cover, 
consists of a series of trenches that were backfilled with gravel and perforated pipe. These were 
overlain with compacted soil and covered with an HDPE liner. The overall slope of the surface of 
the liner was kept at three percent. The liner was covered by a synthetic drainage layer and a thin 
layer of fill. Groundwater monitoring wells were placed through the cover. For non-concentrated 
waste areas, a 10-inch thick soil cover was placed to control erosion and prevent direct access. It 
was determined that the groundwater plume had stabilized and long-term monitoring of natural 
attenuation of the groundwater contaminants would be appropriate, unless otherwise indicated. 
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Before placing the RCRA cover, it was discovered that the coal tar had migrated to the edge of 
the bluff and could be observed along the upper wall. To prevent further migration and 
subsequent release down the slope, a 15-20 foot deep by 200 foot long cement slurry wall was 
placed along the edge of the slope. Although a cement slurry generally has a higher permeability 
than a bentonite one, cement was chosen because of its higher physical strength. Rip rap was 
placed along the slope to shore up the bluff during construction of the slurry wall and to prevent 
further erosion. 

Redevelopment: The site’s owner determined that the property’s location and size made it ideal 
for a sports center that could include several acres of indoor and outdoor facilities. The 
construction to date has included a five-acre building housing two Olympic class indoor ice 
skating rinks, a golf training facility, a fitness center, and restaurant; an approximately 2-3 acre 
covered golf dome; an outdoor site appropriate for team sports such as soccer and baseball; and 
accompanying parking lots and sidewalks. Before construction could begin, the grade levels of 
several areas of the site were raised with clean fill to bring them above the 100-year flood plain 
elevation. 

The approximately 250 by 300 foot covered golf dome was situated on the eastern section of the 
seven-acre covered landfill area. Prior to construction of the facility, settlement plates were 
placed on the fill and loaded with five or more feet of clean soil. Potential settlement was 
monitored for one to three months. The site was then re-graded to make it completely level. This 
involved placing from three to eight feet of clean fill (equivalent to an erosion layer) over the 
cover. By allowing at least three feet of clearance between the drainage layer of the cover and 
grade, it was possible to run utility and sewer lines to the structure in clean soil. The foundation 
for the dome is anchored by concrete footers 2.5 feet deep by 10-12 feet long. These types of 
footers, which are usually narrower and deeper, were made wider and shallower to keep them in 
clean soil. The parking area is asphalt, and the field is built with synthetic turf. The turf’s design 
calls for sand to be worked into the artificial fibers to give a true turf “feel.” The design allows 
the surface to be used both with and without a cover. The playing field includes a drainage layer 
to accommodate the potential for precipitation when the cover is down. This drainage layer 
directs water to collection pipes and then to the sewer system. It is not associated with the RCRA 
cover drainage system. 

The ice rink and restaurant are placed in an area of the site where the Record of Decision (ROD) 
calls for at least a ten-inch erosion protection cover of clean soil. Since this area was below the 
100 year flood plain, an average of eight feet of fill was placed there, to raise the elevation above 
the flood plain. This fill serves as the erosion cover and provides more than sufficient clearance 
of clean soil to allow for utility construction. 
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Lessons: 
• 	 When the waste materials are deposited in an area that is too large and diverse to excavate 

and treat or remove, a combination of techniques may be used to remediate and redevelop the 
site. 

• 	 A Subtitle C type cover over the landfill is useful to prevent further leaching of materials 
from the unsaturated zone to the groundwater and to collect gas. 

• 	 The use of clean fill and effective grading of the site can promote a safer remediation as well 
as flexibility in redevelopment. 

• 	 A groundwater monitoring system is a useful precaution, especially when there is incomplete 
knowledge about the types of materials that have been placed in the landfill. 

• 	 Deed restrictions to prevent people from disturbing the cover or installing drinking water 
wells are crucial to the long term viability of the remedy. 

Protective cover installation, slurry wall construction, and the completed Island Sports Center. 
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Rentokil, Inc. 

Site History: The 10-acre Rentokil, Inc. site in 
Henrico County, Virginia is the location of a former 
wood treating plant that operated between 1957 and 
1990. Although the manufacturing processes that 
were used at this site are similar to those used by 
Mid-Atlantic Wood Preservers, the remediation and 
redevelopment options were quite different. 

Between 1982 and 1990, Rentokil used only the 
chromated copper arsenate process to treat wood. 
Prior to 1982, it also used several other compounds, 
including chromated zinc arsenate, creosote, 
xylene, pentachlorophenol, and fire retardants in a 
solution of ammonium phosphates and sulfates. 
These processes used mineral spirits and fuel oil in 

Construction of “divider wall” at the Rentokil site. All 
development must occur within the walls to prevent 
cover disruption. 

the preserving mixtures. From 1957 to 1963, waste processing liquids were discharged into an 
open earthen pit. In 1963, this pit was cleared, cleaned, and replaced with a concrete holding 
pond. In 1976 or 1977, approximately 1,100 to 1,400 pounds of chromated copper arsenate 
(CCA) were disposed of in an on-site pit. The EPA site investigation determined that the 
groundwater, soil, and surface water are contaminated with pentachlorophenol, creosote 
derivatives, copper, chromium, arsenic, and dioxin. 

Remedy: All wood treating equipment was removed from the site and sediment control structures 
were built to reduce further migration of sediment containing arsenic, chromium, copper, and 
zinc to a tributary of North Run. The remaining structures were demolished, material 
contaminated with unusable CCA and pond sediments were excavated and disposed of or 
incinerated off site, and a RCRA Subtitle C type cover was built. In addition, a slurry wall and 
dewatering system (horizontal wells) were installed, and three wetland areas were restored. 

Redevelopment Plan: A 1996 ROD amendment included a provision allowing Virginia 
Properties, Inc. to redevelop the site after completion of the remedy. The company plans to 
construct light industrial and commercial buildings on the site. The building foundations are to 
be incorporated into the cover, a concept Rentokil terms “divider walls.” All structures must be 
placed within the area enclosed by these subsurface barriers. The divider walls extend below the 
cover and enclose approximately 50,000 square-feet. A concrete pad was placed on top of the 
divider walls to further prevent disturbance of the materials below the cover. To prevent slurry 
wall damage, heavy vehicle crossings were built where parking lots will cross the slurry wall. 
These crossings are designed to distribute vehicle mass over a larger area, minimizing the 
possibility of damage to the underlying slurry wall. Construction was completed in August 1999. 

Lessons: When barrier walls are used, some planners recommend not building structures over 
them, to avoid potential damage from heavy loads or vibrations, and to allow for future repairs. 
However, with proper engineering design to spread the load over a larger area, some structures, 
parking lots, or roads may be built on them. 
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Peterson/Puritan, Inc. Superfund Site 

Site History: The site is approximately two-

miles long and extends about 2,000 feet to the 

east and west of the main river channel of the 

Blackstone River. It is located in a mixed

industrial and residential area within the 

towns of Cumberland and Lincoln in north-

central Rhode Island. The concentrated 

industrial area of the site (OU1) was used for 

the manufacture of general industrial and 

specialty chemicals, and packaging of aerosol 

products, soaps, and detergents. In 1974, a 

railcar accident resulted in the release of an 

estimated 6,000 gallons of solvents on the 

Gracious Living industrial condominiums in an old textile

site. Groundwater is contaminated with mill near the waste treatment shed 

chlorinated solvents, volatile organic 

compounds (VOCs), and heavy metals. 

Surface water is contaminated with low concentrations of VOCs. Prior to the cleanup, people in 

the area faced risks from contact with, or ingestion of, contaminated groundwater, surface water, 

sediment, or soil. Other environmental concerns at the site relate to a closed industrial landfill 

(OU2), which is still being investigated. 


Remedy: The remedial action addressed identified two primary sources of contamination in OU1, 

which were identified in the Remedial Investigation. At the first property, known as CCL, some 

of the contaminated soil was excavated from two catch basins and a manhole located at the 

property’s tank farm, and a subsurface soil vapor extraction system was installed to treat the rest 

of the soils in the area. Contaminated groundwater at this part of the site is being extracted and 

treated by air stripping and granular carbon filtration. At the second property, known as PAC, 

soils contaminated with VOCs and arsenic were excavated and an in-place oxidation treatment 

system was installed to immobilize the arsenic in the soil and reduce its concentration in the 

groundwater. At this part of the site, natural attenuation of groundwater contaminants is being 

monitored, and institutional controls have been implemented to restrict activities on the site. The 

remedy for the closed landfill on the property has not yet been determined. 


Redevelopment Plan: Since the site contains a number of operating commercial and light 

industrial businesses, as well as an outdoor athletic facility, a remediation plan was developed 

that allows for continued use of these facilities. A concrete cover was placed in the tank farm 

area to allow for vehicle and cart access. An asphalt pad was placed in the PAC area to increase 

the size of the parking and truck facility, and a bituminous concrete cover was placed over the 

soil vapor extraction system. These covers protect people from exposure to the contaminated 

soils, prevent infiltration of rainwater into the subsurface contaminated materials, and allow 

parking and other commercial activities to be conducted in the areas over the subsurface 

treatment systems and the contaminated soils. Thus, commercial and recreational activities 

continue while the soil and groundwater are being treated. 
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Lessons: 
• 	 It is possible to install and operate in situ treatment technologies, such as soil vapor 

extraction and oxidation, without removing existing buildings or hampering the operations of 
their tenants. 

• 	 In a commercial area, contaminated areas that are unpaved can be covered with asphalt or 
concrete to eliminate direct contact exposure and protect and enhance the in situ treatment 
systems. 

• 	 The above ground portion of the groundwater pumping and treatment systems can be placed 
in a small building in an inconspicuous location on the site. 

The CCL Custom Manufacturing facility on Martin Street is one of a number of businesses on the site. 
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Appendix A 

Key Monitoring and Maintenance 

Needs at Containment Systems 


Agreements between the EPA, PRP, developer, and other interested parties should address the 
following monitoring and maintenance needs: 

1. Groundwater quality. For containment systems that do not have an active treatment 
component, monitoring generally requires periodically drawing samples from monitoring 
wells to ensure that the water quality is stable and that the potentiometric surface remains 
within an allowable range. The former indicates that the containment system is effective and 
the latter that the direction of groundwater flow has not changed nor has the water level risen 
above the level of the waste. The monitoring frequency may range from monthly to annually, 
depending on the type of containment and historical data available. If there is an active 
treatment system on site, then provision should be made for regular inspections to verify that 
the equipment is working and process stream testing to verify effectiveness. Redevelopment 
activities will have to allow for access to this equipment. 

2. Leachate monitoring. Containment systems that have an engineered bottom liner with a 
leachate collection system will generally require monitoring of these systems to ascertain if 
the quantity and chemical makeup of the leachate is consistent over time. For many 
Superfund sites where there is no engineered bottom to the containment area, the 
groundwater monitoring system is analogous to leachate monitoring. 

3. 	 Gas release concentrations. When it is anticipated that a containment system will generate 
gas, the remedy designer can specify passive or active gas collection and venting. Both types 
of systems require monitoring and maintenance. Passive systems require regular monitoring 
to ensure that the system is not violating air quality standards and is behaving in a predictable 
fashion. When it is determined that gas production has ceased, the vents should be removed, 
as they represent a weak point in the cover system. The critical component in active systems 
is the equipment used to handle, treat, or recover gas. This equipment requires regular 
maintenance. A gas meter in a building will indicate if the gas control system needs repair. 

4. Subsidence monitoring. When subsidence and settlement are expected, EPA recommends 
that the entire area be monitored, not just the vicinity of building structures. Monitoring can 
include routine re-surveying of pre-placed markers and regular walkovers of the property, 
especially after heavy rain. Subsidence in the basement of a structure may also provide 
warning of potential damage to any subsurface cover. Puddling of water indicates settling, 
which represents a potential danger to the integrity of the cover, and should be repaired. 

5. 	 Surface erosion. Unless the cover system is a rock armor or hardened surface (e.g., asphaltic 
concrete), there will generally be some erosion. Routine inspections of the runon/runoff 
control systems should be conducted to ensure they are functioning. All above-grade slopes 
should be examined for signs of erosion, such as rills, and repaired as necessary. 
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Appendix B 

Waste Sites With Commercial 


Use Over Containment Systems 
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