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David H. Coburn 1330 Connecticut Avenue. NW
2024298063 Washingron, DC 20036-1795
dcoburn@steptroe.com Tel 202.429.3000

Fax 2024293902

steptoe.com

July 16, 2008

Honorable Anne K. Quinlan
Acting Secretary

Surface Transportation Board
395 E Street, SW
Washington, DC 20423

Re: Finance Docket No. 34284, Southwest Gulf Railroad — Construction
and Operation Exemption — Medina County, TX .

Dear Secretary Quinlan:

This letter is written on behalf of petitioner Southwest Gulf Railroad (“SGR”) in
response to a July 9, 2008 letter submitted by the Medina County Environmental Action
Association (“MCEAA”). MCEAA wrote in response to a July 7 SGR letter asking the Board
for prompt final action in this proceeding and for some modest modifications of four of the
environmental mitigation conditions set forth in the Final EIS issued in this proceeding. SGR
will respond here to two issues raised by MCEAA.'

First, MCEAA argues that the Board should await the completion of a Memorandum of
Understanding between SGR and Medina County before issuing its decision. The argument is
disingenuous. MCEAA has argued to the County that it should await an STB decision before
finalizing an MOU. See attached May 2008 article from Hondo Anvil, entitled “MCEAA
Hoping County Will Approve Revised MOU, But Later.” As the headline suggests, MCEAA's
President is telling the County that the MOU might have to be different if the STB does not

' To the extent that MCEAA misrepresents the history of this proceeding and its role,
SGR will not burden the Board with a response. MCEAA’s opposition notwithstanding, the
quarry is moving forward and, with this Board’s authorization, the proposed rail line will
likewise become a reality. Both projccts in fact have broad local support from business and
other leaders in the community, and will bring jobs and opportunity to the area in an
environmentally constructive way.
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allow the railroad to be built, since in that case more road improvements would be required to
serve the larger number of trucks that would be needed to serve the quarry. He is quoted as
saying that, “To prepare an MOU now, without the all-truck scenario, would be ridiculous.”
He is also quoted in the same article as stating that, ““I just can’t see what objection the county
judge would have against waiting” — a presumed reference to waiting for an STB decision
before completing an MOU.

While arguing to the County that the County should await an STB decision before
executing an MOU, and simultaneously arguing to the STB through its counsel that the STB
should await an MOU before issuing a decision, MCEAA’s strategy of promoting delay or
gridlock becomes clear. MCEAA has in fact injected itself into the Vulcan/SGR/County MOU
discussions, with the result that the MOU process has been needlessly delayed. It cannot now
be heard to argue to the STB that it should await completion of the County discussions.

Putting aside the fact that MCEAA is at odds with itself on the MOU issue, SGR
strongly disagrees that a final STB decision on SGR’s pending petition for exemption (a
conditional grant of that petition has previously been issued) should be tied in any way to
whether or not an MOU is ultimately reached with the County. SGR, Vulcan and the County
have been in discussions with one another over a variety of issues, including grade crossing
safety and road improvements, for many months now. While progress toward a decision is
being made, the process has been delayed as a result of many factors, including MCEAA’s
decision to oppose an agreement that the parties had been negotiating for some months and to
inject its own views into the process.

Whether an agreement will be reached, whether it will be approved by the County
Commissioners, and when that may happen are all questions to which there is no clear answer
at this time. Issues remain to be resolved and, assuming that they are resolved, any agreement
that might be reached would then need to be considered by the Commissioners, a process
whose outcome cannot be predicted with certainty. Thus, for the Board to await the County
process before issuing a decision in this proceeding would put this proceeding into a potential
black hole. Doing so is clearly not warranted given the determination already made by the
Board in its May 19, 2003 conditional decision finding SGR’s proposal consistent with the
national rail transportation policy. Moreover, the MOU being discussed with the County does
not -- and in light of the Board’s exclusive jurisdiction over this proceeding could not -- bear on
the question before the Board as to whether SGR’s rail line meets the statutory standards for
exemption. Nor would any MOU supersede the mitigation conditions recommended by SEA.
Indeed, if SEA believed that an MOU with the County was a necessary ingredient for any
decision to be issued in this proceeding, it is reasonable to conclude that it would not have
issued its Final EIS.

? As MCEAA notes, SEA had been made aware that discussions were on-going with the
County prior to issuing its Final EIS.
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In fact, certain of the mitigation conditions recommended by SEA in its Final EIS
contemplate that SGR will consult with the County prior to construction, which SGR is doing
through its discussions about a possible MOU. For example, recommended mitigation
condition F-4 provides that, “SGR shall consult with Medina County prior to beginning rail line
construction regarding the rail line crossing of county roads and shall adhere to Medina
County’s reasonable recommendations regarding the design of these crossings.” Other
recommended mitigation conditions (F-5 and F-8) require that SGR consult with the County
about minimizing vehicular delay during rail construction and about maintenance and repair of
grade crossing warning devices. These are among the matters being discussed with the County
and that will be resolved (through an MOU or otherwise if no MOU is agreed) prior to
construction. There is no reason for the Board to modify these conditions such that these
matters would have to be resolved prior to a Board decision, a modification that MCEAA
effectively seeks.

MCEAA also takes issue with SGR’s proposed changes to two of the mitigation
measures proposed in the Final EIS. One of these is F-31, which as currently written would
impose on SGR a water monitoring requirement that exceeds the monitoring SGR will be
required to conduct undcr the NPDES permit that SGR will be obligated to obtain for the rail
line prior to construction. MCEAA argues that SGR should be required to monitor for total
suspended solids during construction and operation of its line. However, SGR will be required
under its NPDES permit to implement various erosion control practices and inspect erosion
controls as required by the permit. SGR will also be required to maintain a spill prevention
control and countermeasure plan (SPCC Plan). Further, Vulcan will be required by the separate
stormwater NPDES permits to be issued for quarry construction and for quarry operations to
sample water quality during quarry operations, including at the rail loading loop and at the
fueling/maintenance facility. Vulcan will also be required to maintain its own SPCC Plan. In
short, the various water quality permit requircments imposed on SGR and Vulcan will satisfy
the interests sought to be achieved by recommended Measure F-31. Further, it bears note that
there are a total of 25 mitigation measures recommended in the Final EIS that relate to
groundwater and surface water. Many of these relate to spill prevention and erosion/sediment
control. See, e.g., reccommended mitigation measures F-22, F-24, F-26, F-35 and F-43, among
others.

MCEAA also finds fault with SGR’s proposed modification of mitigation measure F-
61, which concerns monitoring the moisture content of the aggregate prior to transportation.
SGR’s modification is simply designed to make clear that wetting the limestone aggregate prior
to transportation would be required only where necessary to prevent dust dispersion, This
measure thus protects the community interest that is at stake, as do various dust control
provisions set forth in the air quality permit issued to Vulcan by the Texas Commission on
Environmental Quality. MCEAA’s letter does not explain why SGR’s proposed modification
of the moisture monitoring condition would not satisfy the concerns that have been raised by
certain members of the community.
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For the above reasons, SGR urges the Board to move forward to issue a decision in this
proceeding and to modify the four mitigation conditions as per SGR’s July 7 submission.
Respectfully,
David H. Coburn
Attorney for Southwest Gulf Railroad

cc: All parties of record
Ms. Victoria Rutson, SEA
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