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	October 18, 2017
	

	
	

	Victoria Rutson
Director, Office of Environmental Analysis
Surface Transportation Board
395 E Street, SW
Washington, DC 20423
	

	Re:	STB Docket No. AB 167 (1189X) and associated dockets
	


Dear Ms. Rutson:
On behalf of Consolidated Rail Corporation (“Conrail”), this responds to the submission that City of Jersey City, Rails to Trails Conservancy, and Pennsylvania Railroad Harsimus Stem Embankment Preservation Coalition (“City et al.”) filed on October 6, 2017, in response to Conrail’s letter dated September 8, 2017.  
Conrail’s letter attached a decision issued on August 31, 2017 by the Superior Court of New Jersey, which addressed claims against Conrail brought by Chicago Title Insurance Company (“Chicago Title”), the title insurer for the Harsimus Embankment properties at issue in AB 167 (1189X) and associated dockets.  As City et al. have argued to the STB for close to a decade in connection with the environmental and historic preservation proceedings in AB 167 (1189X), Chicago Title argued to the Court that Conrail fraudulently or negligently misrepresented the jurisdictional status of the Embankments when it sold them to the LLCs.  Following a two-day trial in which the Court heard live witnesses, considered the documentary evidence, and received legal briefing from both sides, the Court concluded that Conrail’s statements were not even negligent, much less fraudulent.  In a 24-page decision, the Court found “no credible proof” that Conrail or its witnesses (Messrs. Ryan and Fiorilla, who testified at trial and were Conrail’s representatives in the sale) knew or should have known that the Embankments were part of a jurisdictional rail line.  Slip op. at 17-18, 19.
Faced with this thorough and conclusive demonstration that all of City et al.’s protestations about Conrail’s allegedly intentionally fraudulent sale of the Embankments were wrong—and that the Board’s conclusion in its March 2009 Environmental Assessment (slip op. at 14, served March 23, 2009) that there is no evidence of “any intent on Conrail’s part to harm historic sites or structures” was right—City et al. in their October 6 letter attack the Court’s decision the same way they have persistently attacked the Board’s decision.  City et al. claim that Conrail and its representatives must have “knowingly and intentionally breached the law,” because they must have known that the Embankments were part of a jurisdictional rail line.  Oct. 6 Letter at 4.  But that ipse dixit ignores that the Court, after considering both the documentary evidence and the credibility of live testimony of witnesses in a two-day trial, found exactly the opposite.  However fervently City et al. believe that Conrail simply had to know that the Embankments were part of a jurisdictional rail line, the Court found that Conrail neither purposely nor negligently misrepresented Conrail’s contrary belief.  As Conrail has repeatedly had to point out in these proceedings in response to City et al.’s arguments, mere disagreement with a legal position is not evidence of fraud.  See, e.g., Reply of Consolidated Rail Corporation, CSX Transportation, Inc., and Norfolk Southern Railway Company to “Motion on Behalf of City of Jersey City et al to Compel Consolidated Rail Corporation et al to Respond to Discovery (Document) Requests,” AB 167 (Sub-No. 1189X), at 5 (Oct. 7, 2014) (“Oct. 7, 2014 Reply”); see also id. at 6.
It does no good for City et al. to attach to their letter the verified statement of another lawyer, Thomas McFarland, parroting the same legal arguments that City et al. have been making for years about why the Embankments were transferred to Conrail as a line of railroad.  Conrail could easily repeat yet again, as it has several times in this proceeding, why it believes the City et al.’s legal arguments were and are wrong.[footnoteRef:2]  The point here is that a highly motivated plaintiff presenting both documentary evidence and the testimony of live witnesses, and making every legal and factual argument it could muster, failed to convince the Court that Conrail’s position was “anything other than a reasoned and informed opinion as to the belief that the parcel was a spur track.”  Slip op. at 21.[footnoteRef:3]  Thus, much as City et al. may desire to continue to beat a dead horse, their position has been judicially rejected. [2:   See, e.g., Letter to V. Rutson from R. Jenkins, AB 167 (Sub-No. 1189X), at 2-5 (June 29, 2017); Reply of Consolidated Rail Corporation to “Additional Supplemental Comments” of Jersey City, et al., AB 167 (Sub-No. 1189X), at 1-8 (Oct. 15, 2014); Oct. 7, 2014 Reply at 2-15; Reply of Consolidated Rail Corporation to Motion for a Scheduling Order, AB 167 (Sub-No. 1189X), at 2-4 (July 3, 2014); Comments of Consolidated Rail Corporation on Environmental Assessment, AB 167 (Sub-No. 1189X), at 18-22 (May 7, 2009); Reply to City Parties’ “Restatement of Previously Requested Relief and Reservation of Rights,” AB 167 (Sub-No. 1189X), at 4-11 (Mar. 18, 2009); Comments of Consolidated Rail Corporation on Issues Raised in Pre-Filing Correspondence, AB 167(Sub-No. 1189X), at 10-12, 13-18 (Jan. 6, 2009).]  [3:  While, for purposes of this abandonment proceeding, Conrail has chosen not to contest that the Harsimus Branch was transferred to Conrail as a line of railroad, Conrail has never stipulated or otherwise agreed that the Harsimus Branch was in fact transferred to Conrail as anything other than a nonjurisdictional spur.  ] 

Finally, Conrail must respond to the suggestion in City et al.’s October 6 letter that there was something nefarious about Conrail’s opposition in 1999 (years before the sale to the LLCs) to the designation of the Embankments as eligible for listing on the State and National Registers.  Oct. 6 Letter at 6.  Not only Conrail but the City of Jersey City itself in 1999 opposed such a designation.  (See the attached letter from Schundler to Hall dated July 7, 1999.)  It is the height of hypocrisy for City et al. to claim that Conrail was acting in bad faith when Conrail took the same position the City itself took about whether the Embankments should be listed.       
[bookmark: Closing]
						Sincerely yours,
[bookmark: Signature]						Robert M. Jenkins III
[bookmark: AuthorTypist]Enclosure
cc:	Consulting and Interested Parties
Charles H. Montange
Eric Strohmeyer
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