
DEPARTMENT OF THE ARMY 
US ARMY CORPS OF ENGINEERS 

NEW ENGLAND DISTRICT 
696 VIRGINIA ROAD 

CONCORD MA 01742-2751

       September 9, 2016 
Regulatory Division 
File No. NAE-2016-01896 

Ms. Danielle Gosselin 
Surface Transportation Board 
395 E Street, SW 
Washington, DC 20423-0001 

Dear Ms. Gosselin: 

I am responding to a letter dated August 11, 2016 from Victoria Rutson of your office, to 
COL Barron, concerning the proposal by New England Transrail to acquire, construct and 
operate various rail lines and transloading facilities in Wilmington and Woburn, Massachusetts.  
I have reviewed the project layout that accompanied the letter, and offer the following 
comments: 

Section 404 of the Clean Water Act requires a Department of the Army permit for the 
discharge of dredged or fill material into waters of the United States, including adjacent 
wetlands.  This office previously reviewed a similar project, also by New England Transrail, at 
this site, completed an on-site determination of Corps jurisdiction over wetlands, and concluded 
that a Department of the Army permit was not required for the work proposed at that time (see 
enclosed letter and attachments dated November 21, 2003; Corps File No. 200301119).    
Subsequently, we received a copy of the Environmental Assessment completed by your office, 
dated August 4, 2004, but we did not comment further on the project.    

We also noted that a previous permit issued to Olin Corporation (Corps permit No. 
200001354), which authorized temporary and permanent impacts to wetlands, was in full 
compliance at that time.  However, it is unclear what has transpired since that date.  Ms. 
Rutson’s letter indicates that in 2006, the U.S. Environmental Protection Agency had taken 
authority over the site under the Comprehensive Environmental Response, Compensation and 
Liability Act (CERCLA).  It appears from the project layout plan that wetlands on site have been 
altered (presumably as a result of CERCLA action), but it is unclear what those alterations 
entailed, or the present extent of wetlands.  Moreover, it is unclear what jurisdiction the Corps 
has, if any, at this time: If the project site is still subject to CERCLA, activities under that law are 
solely the responsibility of U.S. EPA, as remedial actions completed under CERCLA are 
categorically exempt from Section 404 of the Clean Water Act.  However, if CERCLA action is 
complete, then any foregoing and unrelated project involving a discharge of dredged or fill 
material into waters of the United States would require a Department of the Army permit. 

Assuming that all CERCLA actions are complete, the following information is necessary 
for us to determine whether Corps permits are required for the current proposal by New England 
Transrail: 
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 (1)  A brief description of the CERCLA process that has occurred since the August 4, 2004 
Environmental Assessment.  This should include any remedial actions that affected wetlands, 
and/or influenced the extent of waters of the U.S. on the site.  U.S. EPA staff contacts should be 
provided so that this office can contact the appropriate EPA officials to verify that CERCLA 
actions are complete and that EPA does not have any concerns regarding proposed activities on-
site that are now subject to Corps authorization. 
 
 (2)  Delineation of the current extent of wetlands located on the site, using approved federal 
delineation methods.  As noted in our November 21, 2003 letter, we verified wetland boundaries 
as presented, and that our jurisdictional determination would be valid for a period five years (i.e., 
until November 21, 2008).  Accordingly, a new wetland delineation is required in order to 
accurately describe Corps jurisdiction over the property in question. 
 
 (3)  If the proposed project involves a discharge of fill material into wetlands, a Department 
of the Army permit is required, and New England Transrail should provide a permit application 
and complete plans for our review and evaluation. Information regarding permit applications is 
located at www.nae.usace.army.mil/Missions/Regulatory.aspx, “Forms and Publications,” and 
then “Application for Army Permit & Instructions.”  You can view samples of the necessary 
plans under “Forms and Applications,” and then “Guide for Permit Applicants.”  Applications 
need to include sufficient information for us to verify our limits of jurisdiction.  This will include 
wetland delineation data sheets for work in wetlands.  When corresponding with us or applying 
for a permit, please reference the current file number, NAE-2016-01896. 
 
 Please note that any required Department of the Army authorization must be obtained 
before any work or filling is done in areas subject to Corps jurisdiction.  Performing such work 
or filling without first obtaining Corps authorization could result in substantial penalties. 
 
 If you have any questions, please contact me at your earliest convenience at (978) 318-
8214, or via e-mail at: alan.r.anacheka-nasemann@usace.army.mil. 
 
 Sincerely, 
 

  
 
 Alan R. Anacheka-Nasemann, PWS 
 Sr. Project Manager/Ecologist 
 Permits & Enforcement Branch 
 
 
cc: 
 
Ronald Klempner, New England Transrail, LLC, Edgewater, NJ, rklempner@verizon.net  
Ed Reiner, US EPA, Boston, MA, reiner.ed@epamail.epa.gov 
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