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General FlaWs in the DEIS :

No Ffeview of Alternatives : The DE IS completely eliminated CREATE as a reaponable.alternative to CN'
proposed acquisition based on a very narrow reading of CN's statement of purpose in its ini :ial application to the
STB. CN's stated purpose in its application is to : (1) improve its operations, (2) have aOcesis to various rail yards
n Chicago, and (3) develop closer relationships with companies and industriesj served' ow by the E .1 E . Since
CN's public statements have focused consistently on emphasizing that its rationale for is acquisitio is to
mprove its operational efficiencies, it would seem that the latter two stated pu 'oses are inWnded o

	

to preclude
an STB review of alternatives such as CREATE . This seems to be an example of an a plicartt "game g" the
review systei~ by incorporating such narrow .statements of purpose that no otf er reasofable,alternat e could be
easible. If access to the Kirk Yard (the only rail yard CN does not currently hz ve access to' and current shippers
ow served by the EJ&E are so important to CN, the DEIS should have made 3n effort fo substantiated the validity

of these purposes before rejecting the CREATE alternative . It is a particularly glaring drnission to reject a
public-private regional freight management plan that has already been partially funded given that the DEIS
envisions that a substantial public investment is needed to mitigate the environmental impacts this transaction
would have in the region .

2 .

	

Failure to Assess Likelihood of Taxpayer Investment in Mitigation Options : The DE S states hat there are
`15 Highway/Rail Grade Crossings in the Study Area that require mitigation due to effects under the p oposed
ction" and provides a range of mitigation options for consideration . In the firstEplace, We bE beve mo than 15
rade crossings would need mitigation . But, if we accept that only these 15 crossings would !require itigation,
rade separations are the only realistic approach . At an average cost of $35 rt lion each, we would e= looking at

a minimum cost of $525 million for just the 15 crossings identified in the DEIS . ;Since tf$e Board's Se ion of
Environmental Analysis (SEA) would consider recommending that the Board mandate that CN only p y !ffrom 5% to
50% of these;costs, it is a failure of the DEIS that SEA did not investigate the raasonabl~ likelihood of hether the
federal government, state governments, and localities actually have the taxpayer funded resources available to
make up the differential that could range anywhere from $500 million down to p263 million . In an August 5
Congressional field hearing on this transaction, two State of Illinois agencies (DOT and the [CC) defi it vely
stated that Illinois is not in a position to fund any needed grade crossing mitigation that Woul I result fr m approval
of this transaction . A mitigation funding premise that fails to take government focal realities into acc nt is
nothing but an empty promise to impacted communities absent a Board-mandated mitigation-requiring that CN's
freight operations on the EJ&E not occur until AFTER these grade separations are fully±tuncled and constructed .

3 .

	

Contradictory Capacity Conclusions as it Relates to Interference with Other Railroac $ and C muter



e

beyond the train numbers reflected in the Applicants' Operating Plan, for the
oordinate trackage-rights operations or to ensure non-interference of Applic
ith the freight and passenger trains of other railroads crossing the EJ&E rail
he Rail Operations Appendix to the DEIS reaches an even more alarming c
perated under circumstances most favorable to the EJ&E system itself, t
mprovements proposed by CN is "unlikely to be able to accept the total num
perating plan, even with a significant increase in horsepower per ton ." Whic
regulatory agency, a railroad operator, or a member of the general public su

Capacity Examination Based on Applicant's Operating Plan Rather th
he DEIS states that CN's operating plan would have the EJ&E operating at
dditional trains beyond CN's current projections is unlikely . It is unclear whe
n an acceptance that the $100 million in line upgrades CN details in its oper
ould ever db on the EJ&E . Given that CREATE documents project that the

raffic through Chicago in the next 20 years, it would seem reasonable that so
he EJ&E right-of-way (ROW) . A realistic and reasonable capacity analysis o
he extent to which CN could add trackage and change operations within its e
rowth in freight traffic as projected by the U .S . Department of Transportation
ssociation of Railroads' White Paper that presses for public investment in fre ght rail

nfrastructure, It is interesting to note that SEA's forecast of freight traffic gr
bout 2% annually (Attachment B, Appendix B, page 2 of 12) despite an adm
hrough the Chicago freight hub . It seems that the railroads are interested in
ublic funding to support their industry, but want the opportunity to minimize g
mpact studies when it better serves their interests . A valid DEIS would not
ailroad - thatoption .

Benefit to Current CN Line Communities Accepted at Face Value : M
hat the environmental "benefits" to communities currently on CN rail lines wo
ommunities along the EJ&E . This is based on the unsubstantiated assumpt
can a permanent reduction in freight traffic along those current lines of oper
eight traffic In Chicago, it seems inevitable that at least a portion of that freig
hese currentlCN lines. As a result, the DEIS analysis is flawed in that it fails t
oreseeable reality that the negative environmental impacts will actually be c
hroughout the greater Chicagoland area as a result of this transaction .

Benefit to the Region is Accepted Without Proof: Once the fallacy of
s the "bait and switch" maneuver that it is, it is difficult to find any real benefit
egion will derive from this transaction . In its application, CN states that rail jo
hreatens to siphon public funds from the CREATE project which would have
t er Class I railroads that operate in the region ; no shippers have come forty
ost savings Oey derive from CN operating efficiencies would accrue to them
ear is that this transaction would benefit the region and the nation . Nonethel
pecific substantiation to that claim .

r

pplicants or
' trains

fine at ra oa
clusion that
J&E system
r of tray th
4)art of e
posed to be

n a Full RO
city by 20

her this ?cap
hg plans al
Will be a ne

of it Would
he EJ & w
sting
nd high

i
h

along'; the
Sion that mo
aximiziro gr
owth pro4ecti
ide the; ind

of theiE
Id offset `b
0 that CN's s
n . Given t

tGincreaSle wi
calcuIaee th
ounded

Inner" C
hat the

$ will beetost
ne morq to

rd to guatra
r the end co
Ss, the t EIS

m
re

ervice. While the Executive Summary acknowledges that CN would operat a capat9ty i
hat the operations would not interfere with Metra trains and it is silent on inte rence with

EJ&E or have trackage rights on the EJ&E . Yet the body of the DEIS con dicts ails "
ction there would be several segments of the EJ&E rail line that would ope a at or rear

ments, there is little capacity

12015, it concludes
eight trains that cross
der the Proposed
pacity. On these line

er, railroads to

/railroad' crossings .
ven with the EJ &E
ith physitial plant
t CN proposed in its
EIS is the STB Board
eve?

Capacity Review :
5 $o the threat of
city analysis" is based
the upgrading CN
r doubling of freight
likely be running on
Id take into account
ay to meet this 88%

d in the American

J&E averages only
t freight passes
wth when looking for
ns in environmental
ry - or the applicant

analysis) concludes
rms done to
ift in operations will
projected growth in

end up as backfill on
reasonably
er than ust shifted

unities is unmasked
r Chicagoland

this transaction
ase congestion for the
e that the purported
$umer . All opponents

ils to provide any



Unsubstantiated and Unsourced Data: If an environmental impact s u
members of he public, the STB Board, and regulatory agencies with the detai
he environrrdental impacts, this DEIS fails completely . The DEIS is
filled with unsubstantiated claims based on unsourced data . As an example,
itigation thrlesholds for noise and hazardous materials that are unsubstantia
y the U .S . Environmental Protection Agency and U .S. Department of Trans

Impact Studies prepared by SEA . The public perception of validity for this DEI
evel of data validity and transparency . In this document, these characteristi

Assumption that Impacted Communities Know What Can/Should b
Power Vis-a Vis CN : The DEIS urges impacted communities to negotiate dir
mitigation agreements with the inference that these negotiations can achieve

itigation . However, the DEIS provides a broad range of mitigation possibiliti
easures the STB would likely impose on CN for specific levels of impact. 0
ttitude toward mitigation comes with the phrase : "SEA concludes that requiri
oise-sensitive receptors predicted to experience an Ldn of 70 dBA or greate
pplicants." Of course, how would any community know that the Ldn of 70 d
hat no other agency uses and the U.S . EPA has criticized in other SEA EISs?
egal and technical resources necessary to make this a bargaining equation b
xpensive . For communities that lack these resources, the SEA's urging of a
esults only in duped communities settling for crumbs from CN's table - a resu
ublic interest .

Failure to Look Broadly at Indirect & Cumulative Effects : Rather than
onsequences of this deal as required by U .S. environmental regulations, t
onsequenceis that are not immediately adjacent to the EJ&E rail line . This pr
ssues: (1) a broader examination of air quality impacts, and (2) how this deal
ssues .

it quality impacts : It can be argued that this transaction will negatively impa
hicago Metrb region and that a cumulative impact assessment needs to be d
it quality impacts of its current operations has not been reviewed . In 1998,

Illinois Central Railroad and connected its existing lines across all of Canada
eans . In 2001, CN purchased the Wisconsin Central Railroad, which gave

ake Superior, Lakes Michigan and Huron and enhanced CN's connections b
anada . In 2004, CN acquired Great Lakes Transportation, the owner of the

Duluth, Missabe and Iron Range Railway, and the Pittsburgh Conneaut Dock
er things, allowed CN to close an ownership gap in Duluth, Minnesota and

o Chicago ro tings . The Surface Transportation Board did not do an environ
onnection with any of these transactions . Nor has the STB evaluated the cu
ince CN's acquisition of the Illinois Central Railroad in 1999 . This transactio
road cumulative air quality assessment that is long overdue .

Homeland Security Issues : Congress and the Administration have focused sig
eveloping a security regime for the purpose of guarding against threats pose
rade system, and specifically, one of its primary mediums, the maritime cargo
hrough other,regulatory measures, Congress and the Administration have im
aritime cargo containers shipped from a

e

e ii

y is meant t
s necessary

DEIS'use
nd hive

Ration in pre
must ba ba
are sp

itigated And
tly with CN t
pre t
s witho

	

le
e of the few
g mitig
may unreas
is an upsu s

Obviouiiy,
tween ejual

gotiateti mi
hat is twirl

Joking a the
E S disl iss
u ed a ha

could impac

a
lween G
asseme & L
mpany~' Th

urther ei~han
ental impact
ulative effec

ould I~av

e or
ica

ifcant attent
to the UPS . t
container . I

ed a rigoro

(provide interested
be fully informed of

analysis and
een shag Iy criticized
ious Environmental
ed;on an acceptable
best .

ave Negotiating
reach suitable
TB-mandated
ly indicating which
dications -of SEA's
all of the

ably burden the
antiated threshold
investment in the
s prohibitively

rgation agreement
not in the region's

broad national
the potential for

k at two critical
omeland security

air quality w II beyond the
ne in Iigbt of CN'$ growth, as the
adian Nati nal' purchased the
h a lin

	

Chicago to New
of rail lines' encircling
o and Western
ke Erie Railroad, the
s transaction, among
e its Western Canada
tatement in
of these transactions
een the impetus to a

n and resources on
rough our robust
the Safe Port Act and
s security regime on



oreign port that enter the U .S . directly via one of our maritime ports . Foreig
hrough our North American neighbors that enter via our land border are not s
s those entering the U .S. through a domestic seaport . This fact represents a

national sect.'rity, safety, and our economic interests . That the DEIS did not e
omeland seicurity safeguards given the increased traffic Canadian National
anadian Poirt of Prince Rupert -- which CN is marketing as the quickest rou

Metra & Commuter Rail Flaws :

False Assurances on the STAR Line: Despite the fact that various pa
EJ&E would reach capacity and interfere with Metra's trains and freight trains
arts of the LEIS, SEA concludes that this transaction would not preclude im
eant to connect suburban communities via commuter rail) but just add so
eems to accept that CN's voluntary mitigation offer that it "shall work with M'
ommitment to "continuing discussions" actually constitutes real mitigation .
ndanger the STAR Line project as the DEIS states, why does CN's March 1
bject to Metira's request of the STB that approval for CN's acquisition of the
mmediate grant of trackage rights over the EJ&E, calling it an "unwarranted-
ddress a pry;-existing issue"? CN continues by stating in its filing, "Metra ha

into serious negotiations concerning such rights because the service it hopes
till far from becoming a reality ." Future assurances that would not have to b
re meaningless unless the FEIS mandates that when the STAR line is funde
urrent EJ&B rail line and give the commuter trains priority over its freight trai

1

Northwestern Indiana's Expansion of Commuter Rail Service is Ignor
lanned expansion of existing Northern Indiana commuter rail service "was n
1-49 of chapter 4) so SEA chose not to assess the impacts this transaction
ave commuter rails crossing the EJ&E at-grade in Griffith, Maynard, and Dye
ongressionol Field Hearing on this transaction, the Northwestern Indiana Re
NIRPC) strenuously objected to that dismissal stating, "State legislation to he
assed one House of the Indiana Legislature this past spring, and a bill to sec
xpected to be reintroduced
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ett ity .

Current Metra Commuter Rail Service Will Likely Be Disrupted : Th

	

E S no 0s in chapter 2 (page 2-14)
the DEIS that there are six at-grade crossing where Metra trains will interse with fright trains on the EJ &E :
ondout, Leithton, Barrington, Spaulding, West Chicago, and Rock Island . H wever, in Chapter 4 where the DEIS

provides its Methodology for the analysis of environmental consequences, th number, has been reduced to only
our in the written summary while the referenced chart (Table 4 .1-4) actually I is 5 Metra Rail/EJ&E at-grade rail
rossings. It is hard to believe that
n analysis that can't keep track of the number of at-grade crossings involved
his slipshodi analysis then goes on to serve as the foundation for SEA to con
ossible for CN to operate the increased train numbers" but that "CN and Me r
losely to coordinate to ensure" an outcome that doesn't disrupt Metra's curre
ervice. Meanwhile, other parts of the DEIS conclude that "On these line seg
he train numbers reflected in the Applicants' Operating Plan, for the Applican
rackage-righhs operations or to ensure non-interference of Applicants' trains
f other railroads crossing the EJ&E rail line at railroad/railroad crossings ."
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Vehicular Gridlock Analysis Flaws :

13 . List of Substantially Affected Crossings Fatally Flawed : Analyzing th
on the EJ&Eland the potential for vehicular delays at grade crossings require
calculated . The basic variable is the projected Average Daily Traffic (ADT) c
EJ&E at grade level . Communities along the EJ&E have done their own curr
in many instances that the ADT numbers that are used as SEA's basis for pro
accurately reflect the current ADTs, so they vastly undercount the ADTs thes
by 2015. This is truly a situation where junk input data yielded junk results w
that the SEXlist of 15 substantially impacted grade crossings in need of mitig
crossings upland down the EJ&E that will require equivalent levels of mitigati

In addition taflawed ADT data, the train lengths and train speeds used by S
highly questionable . Opponents have seen press reports indicating that train
long (June 4,1 2008 Terrace Standard) and those longer train lengths reflect th
conversations with local communities . In terms of train speeds, it is question
EJ&E will reach the speeds indicated in the DEIS as this does not reflect the
on this l ine. i t is questionable that the speeds provided to SEA by CN can be
movement will have to be integrated with commuter trains and other freight tr
undercounteo ADTs, artificially short train lengths, and the overly optimistic d
cannot accept the DEIS conclusions on delay calculations that led to an un
crossings that are in need of mitigation .

Noise Asses$ment Flaws :

14 . Noise Assessment Methodology Outdated : The DEIS uses a method
and accountiftg for building shielding that is outdated and was used prior to th
omputers. This methodology is too generalized and could result in inaccura

homes that could require mitigation for noise impacts . The DEIS uses an un
onsideratiorj of mitigation for noise impacts that has no technical basis, whic

been round ly=criticized by the U .S. Environmental Protection Agency . This th
accepted threshold at which impacts are deemed significant . In the DEIS, S
address mitigation for noise impacts by encouraging CN to negotiate with aff
a hard look at mitigation itself . The DEIS mentions noise walls and suggests t
Once again, the affected communities are left to their own devices to negotiat
what specific,,'mitigation the STB could impose on CN . In its Environmental J
include a map showing low-income and minority homes that would be impact
information, how can those communities even begin to negotiate with CN?

First Responder Issues :

15 . Life and Death Impacts Downplayed : The DEIS methodology for ass
s incompleteias it makes arbitrary assumptions based on unknown rationales
emergency service facility would make it to the list of facilities noted as "poten
herefore in need of mitigation fails to take into account a number of important
ommunity his a first responder EMS facility on both sides of the EJ&E, it is a
rom being considered "potentially substantially impacted ." This fails to take I
staffing levels at any given time for each of the impacted communities . If a o
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o the emergency medical facility ." It seems astounding that SEA concludes
hospital quickly is not a "critical action", when if fact timely access to a skil
quipment ciln mean the difference between life and death!

h

Public Safety Impact Flaws :

16. Increased Risk of Hazardous Material Spills Minimized : The DEIS co
n increase of hazardous material spills along the EJ &E that this transaction
aterial releose would remain remote because of the regulatory and other s
dditional comfort, SEA added, "In addition, the CN rail lines (currently used)
reas than the areas along the EJ&E rail line, where hazardous materials tran
nalysis failed to look at a few critical issues that undermine these blanket co

realities about the communities CN will be carrying additional hazardous m

EA should have analyzed the extent to which the current rail lines that now c
oved through the region by CN is through terrain that is qualitatively differen
EJ&E. Unlike communities along current CN lines that enjoy access to a

he collar communities along the EJ&E depend upon a shallow aquifer syste
ater. Some communities have no existing infrastructure to deliver water fro
ccess to Lake Michigan water . As a result, SEA needs to undertake substan
han it has ddne to prepare this DEIS, including : the behavior of hazardous m
tudy of groundwater flow patterns ; study of stormwater flow patterns relating
ater chemistry from well sampling ; and, municipal liability for new wells and i

Many of the areas along the EJ&E line are environmentally sensitive areas h
o clean up expeditiously as it is surrounded by wetlands, lakes, and marshes
EJ&E in areas would make it exceedingly difficult for a hazmat cleanup crew t
ddressing an emergency . The disastrous reality of what communities along
erailed and resulted in a hazmat spill cannot be overstated . With a huge inc
ncrease in hazardous cargo loads, this risk is very real . Increased transport
ompoundediby CN's deplorable

afety record in Canada that has led to intense scrutiny by the Canadian gove
hat SEA de ided not to look at CN's Canadian safety record in developing th
nfathomable and needs to be rectified, as Canada has concluded much of C
culture of fear" that CN has created for employees who try to report safety-re

November 29, 2007 Globe and Mail Update feature article on E . Hunter Ha
hilling perspective for communities along the EJ &E as it points to the flaws o
hing in addressing hazmat spills :

`The Lake Wabamun case, caused by a defective rail, continues to haunt CN
wimmable - at a cost of $130 million to the company and its insurer - CN still
Environment Ministry that it failed to act properly to confine the spill .. . Harrison
uck at play - °;`lf the derailment had happened a mile before Wabamun or a mil
non-event." Maybe so. But it was CN's response, not the derailment itself, th
eputation . Within 48 hours, the trains were moving again, yet lakeside reside
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emergency response crew that is out on a call may deplete t comm
he "right"

	

e of the tracks if a subsequent call comes in . Compounding this problem js th
f the more populated areas along current CN lines, communities along the E E hav'Ife
aking it mo'e difficult for first responders to travel expeditiously on alternativ routes Ulti
edical facility is on the "wrong" side of the tracks, it doesn't matter if both pa ipnt and! mb
"right" side of the tracks as they can't get to the nearest medical facility . (a DEIS a

roblem by rioting that "response to the actual scene of an emergency is the ost criti a



een stood up by a CN official who had promised to meet with them . . . "They
few dozen people blocked the main railway crossing in the town of Wabam

he media . Even so, Harrison took 10 days to issue a written apology to resid

Economic Issues :

17 . Residential Housing Impacts Ignored : Although the DEIS admits th t
ail line with 20 additional trains could experience a decrease in property valu
my minor, negligible effects" if the transaction were to be approved . There i
etermine how many homes along the EJ&E are within 250 feet ofthe line an
roperty value loss in any way, so it is hard to understand how SEA came to t
his is particularly problematic given the state of today's housing market and
rowth alonglthe EJ&E has been recent . An August 2008 Zillow real estates
arket said that about a third of all homes sold in 2006 and 2007 in the Chica
ater," meaning their owners have negative equity in the property . How ma
egative equity situations if their values drop by a significant percentage? Th
t this possibility when the federal government is enacting expensive progra
nacceptable .

18 . Regional Business Impacts Ignored : The DEIS concludes that the on
nduced - would be in the rail industry, and that the 280 rail job losses would
hicagoland~economy . This overly narrow focus on business impacts compl

losses that will likely occur in communities along the EJ &E . If consumers can
usinesses, these businesses will close in the communities adjacent to the E
financial resources having an option to relocate to other areas . This will dec
ommunitiesland create commercial ghost towns along the EJ&E . This ana

rectified in the FEIS .

1 Local Tax Base Harms Ignored : The fiscal health of the communities
revenues delved from property and sales taxes . That revenue is used to sup
irst responder capabilities in the region . The failure of the DEIS to calculate t
reduction in Ibcal business activity and property values, and then assess how
ocalities will have long-term consequences for the people who live in these c
o come. The DEIS is wholly inadequate in examining the socioeconomic co
long the EJ&E if this transaction is approved .

Quality Analysis Flaws :

Contradictory Data Used: The Operational Air Emissions Methodolog
o sets of emissions estimates . One is based on the original, published fuel

original estimates" throughout the DEIS) and the other is based on suppleme
y CN in its ray 23, 2008 filing (referred to as "revised estimates" .) The DEI
eneral Conformity emissions thresholds (100 tons/year for all affected pollut
knowledgeS that NOx is the "criteria pollutant of greatest concern with resp
-10) . For NOx the increase net change in emissions based on original es

hich could pose a barrier to metropolitan Chicago's efforts to achieve federal
he revised estimates reduce this number to 95 .8 tons/yr (Table 4 .9-12). Th
xhibit with data that indicates a much lower change in operational fuel usage

numbers are not substantiated to the degree that the original estimates were b
008 filing . In the May 23, 2008 filing, brief qualitative assumptions are provid
ata is provided to verify the validity of the revised fuel use information . It cou
ade by CN to alleviate a major air quality roadblock to approving the transac

addition, the apparent assumption in the revised fuel data is that there wo
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EJ&E and other trains using EJ&E rail line as a result of the proposed action (ON filing rorr May 23, 2008) . From
he way that the fuel consumption is categorized by CN, it is apparent that the tbEIS usbs decreased idling time (of
both CN and other trains) on CN and other lines to reduce the amount of fuel u*ed . H{ rvevDir, the data ; provided by

N - and consequently used in the DEIS for fuel consumption and air quality is dialysis wails to provide an
accounting for changes in fuel consumption that would result from changes in idling tirlle by EJ &E and other trains
on EJ&E lines . Based on the delay information presented in the Rail Operaticos segnlont cf the DEIS it would
seem that delay on EJ&E lines would increase for both EJ&E and other trains thus inct0asino their fue&use and air
emissions .

arbon Footprint issues :

21 . Increased Fuel Usage and Climate Change : The DEIS includes both rigina and "revised" estimates for
uel use and states that an additional 723,684 gallons of fuel (or 2,569,889 ga I s under th3 original estimate
would be used under CN's proposed action in the year 2015 . Contrast this wi h the CPS-clai ns of the prDject
mproving fu I use efficiency in the Chicago area . The reality is somewhat diferent . A l this extra fuel
onsumptio leads to emissions of greenhouse gases, a subject
hat is given hort shrift in the DEIS . The DEIS seems to question whether n sources elf green house gases
are really much of a concern . It states that there are many other factors affeciktig clime cl ange and that C02 is
a minor contlributor to the greenhouse effect in comparison to water vapor and louds . k'SEA!s dismissive
pproach to climate change is out-of-date and out of step with the position of the U .S . ovemment and

overwhelming, worldwide scientific consensus . President George W. Bush recently pr nouiced that ;"the United
States takes his issue seriously" and would be supporting the goal of reducing green

	

e gas emissions by 50
percent by 2050. The DEIS fails to analyze the cumulative effects of greenhouse ga

	

s;ons, despite many
ecent court ecisions directinV encies to Prepare such a nalyses as part of 1, Ss .
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