
VIA UPS OVERNIGHT AND ELECTRONIC MAIL 
Jeffrey Irwin 
Environmental Protection Specialist and Archaeologist 
Office of Environmental Analysis  
Service Transportation Board 
395 E St. SW 
Washington, DC 20423 
IrwinJ@stb.dot.gov 

December 7, 2015 

LLC Interverners’ Response to  Director of 
Environmental Analysis Victoria Rutson’s 
Correspondence and Request of September 17, 2015 

STB DOCKET:  AB-167-1189-X and related matters  
CONRAIL ABANDONMENT IN HUDSON COUINTY, N.J. 

Dear Mr. Irwin: 

We are writing to you following a letter from Victoria Rutson, Director of 
the Office of Environmental Analysis, dated September 17, 2015. That letter 
indicated that your office is undertaking limited consideration of reasonably 
foreseeable land use in your analysis of the proposed abandonment of the 
Harsimus Branch in Jersey City to determine the potential direct and indirect 
effects of abandonment to historic properties in and adjacent to the Harsimus 
Branch right of way. As a consulting party in these proceedings, we are providing 
you with the information available to us that is relevant in these proceedings. 

This matter is not about providing rail service to any former, present, or 
potential future freight customer. It is a real estate dispute between, our clients 
and the City of Jersey City over who will develop the approximately six-plus 
acres of property that our client Limited Liability Companies ("LLCs") purchased 
from Conrail in 2005. Nor is the dispute about historic preservation of six of the 
eight blocks that contain stone embankments, built long ago by the Pennsylvania 
Railroad. We have given this matter substantial and careful consideration in an 
effort to provide a well-documented and honest answer to the question raised in 
the September letter. 
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The answer to the question is that the property will be developed primarily, 
or exclusively for residential real estate purposes with multifamily, luxury housing. 
It will not be developed as a passive open space, an active park, or some other 
public use. Nor will it be developed as a corridor for passenger rail, or light rail 
services. None of those uses are practical, nor is the City of Jersey City at all 
interested in pursuing any of them, despite repeated assertion to the STB to the 
contrary. 
 

Our development analysis for the property is based upon overwhelming 
trends in the downtown Jersey City area and very strong market demand for 
luxury residential housing. Also virtually all other suitable parcels in this area 
have been, or are being, developed for such use. The area is home to most of 
the tallest and most densely occupied residential buildings in New Jersey.1,2 Your 
most recent visit to the area with the consultant contracted for the purposes of 
assessing historic sites should have confirmed this. Most currently, the property 
to the immediate east, also along the Harsimus Branch, is under development at 
a residential density of at least 200 units per acre of land. The first and 
easternmost block of the Embankment property along Marin Boulevard has been 
rezoned by Jersey City for 400 residential units and 200 hotel units, a total of 600 
on a site approximately 1 acre in size, thereby establishing the physical capacity 
of the land, and the neighborhood, to absorb high density residential 
development. 
 

The economics of such development would command a property value 
approximating $100 million for the 6+ acres owned by the LLCs. Six acres, at a 
density of 200 dwelling units per acre, produce a development potential of 1,200 
dwelling units. Land sales for luxury residential development have exceeded 
$120,000 per unit in a number of cases, which would produce a potential land 
value of $144 million. Substantially discounting that number for obstacles and 
delays caused by improper actions by Jersey City, objections by neighbors, and 
other extraordinary costs, by one-third still produces an approximate value of $96 
million for the entire property. 
 

As noted, repeatedly throughout these STB proceedings that have gone 
on for over 10 years now, nothing is likely to happen on the property immediately 
after abandonment of the line by Conrail until the continued litigation between the 
LLCs and the City is concluded. However, the ultimate value of the land, the 
demand for luxury housing, and the economics of the situation dictate the end 
                                                           
1  Indeed the City was willing in 2012 to rezone the easternmost block of the 
Embankment for high density development. See Exhibit A, Transcript of 
September 8, 2014, Jersey City City Council Closed Caucus, P.39-L.21 to P.40-
L.4.  
2
 See also Exhibit B,  Council on Tall Building and Urban Habitat Research 
Paper “Jersey City on the Rise”, by Robert Cotter, Planning Directory, Jersey 
City and Jeff Wegener, Principle Planner, Jersey City, 2015. 
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result will be multifamily residential development. This is already underway 
immediately to the east of Marin Boulevard on an area that is within the area of 
the Conrail abandonment. 
 

The City of Jersey City has acknowledged this reality-albeit not publicly-
but in a secret and improper closed session of the City Council at which these 
abandonment proceedings were discussed. The LLCs were able to obtain, 
through court action, a copy of the transcript of those proceedings, ultimately with 
only limited redactions. These proceedings, conducted in secret, show the 
following statements by City Officials: 
  

 The LLCs’ properties are worth between $50 and $100 million, 
presumably in their present condition and circumstances. (Exhibit A, P.41-
L.23-24). 

 The City lacks the money to acquire the LLCs' properties or to develop 
them in any way. (Exhibit A, P.41-L16 to P.41-L.18). 

 The City has no plans or intention to use the LLCs' properties for rail 
freight service. (Exhibit A, P.38-L.25 to P.39-L.4; P.40-L.16 to 20; P.41-
L.7; P.48-L.1 to P.49-L.5).  

 The City may sell some of the property for development in order to recoup 
its costs and otherwise raise funds. This establishes the suitability of the 
properties for residential development and their substantial value as such. 
(Exhibit A, P.40-L21 to P.41-L.7). 

 
A copy of the transcript cited is attached as Exhibit A to this letter in the form that 
was ultimately released, by order of the Superior Court, Law Division, Hudson 
County having concluded that only the matter still shown as redacted was 
properly within the scope of attorney-client privilege between the City's STB 
counsel, its Corporation Counsel, the Mayor, City Council members, and staff. 
This secret City Council session was held to discuss Jersey City's OFA plans 
outside of, and shielded from, public view. 
 

The Court has struck down City Ordinance 14.103 for exactly those 
reasons. See attached Order, Exhibit C.  
 

By planning in secret to seize the LLCs' properties ostensibly for railway 
uses that it has no intention of pursuing, while acknowledging the development 
potential and value of those properties, the City also acknowledges that all of its 
public statements, STB filings, and protestations that it seeks to preserve history 
by keeping the Embankment undeveloped deserve no credibility whatsoever. 
The Embankment will be developed as neighboring properties of similar 
commercial value have been, and are being, developed. 
 

Having acknowledged the value of the property, and its inability (or 
unwillingness) to acquire it by paying the LLCs just compensation as 
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constitutionally mandated, the City also acknowledges the reality that high-end 
residential multifamily development will take place, unless the STB provides the 
City and its litigation allies with their "federal remedies." The latest iteration of this 
plea is the City's December 1, 2015 letter in which the City abandons its prior 
OFA arguments, attached as Exhibit D.  
 

Lest there be any doubt that the City's argument is that luxury residential 
development on a stone railroad embankment would be an adverse impact on an 
adjacent historic district, the City has permitted exactly that kind of development 
only four blocks away on what is commonly referred to as the Tenth Street 
Embankment. You may have observed this with your consultants on the recent 
visit. Current pictures of that mid-rise (six story) residential building, taken in the 
vicinity of 10th St., between jersey Avenue and Coles Street, are attached as 
Exhibit E. 
 

As your office is well aware, the National Historic Preservation Act 
requires consideration of direct regulatory impacts upon historic structures and 
districts. If any adverse impacts would arise from abandonment of the LLCs' 
properties because they will thereafter be developed with luxury, multi-family 
residential apartments, such impacts would now be manifest in the surrounding 
area. No such impacts exist, and none can be found. The contrary is more likely 
the case with the owners of older residences in the historic districts benefitting 
substantially from better neighborhoods, increased property values allowing for 
the funding of historic restoration and maintenance, better mass transit, more 
restaurants and other services for local residents, and on and on in a long litany 
of benefits, not burdens. 
 

Further, the argument that some particular individual owner may not 
benefit, or feel that they don't benefit for whatever subjective reason, is of no 
moment. The subject of historic preservation is history, not the wants or desires 
of the present owners or residents, and therefore, the current subjective opinions 
or preferences of some residents as to the character of "their neighborhood" 
have no historical significance, as such. 
 

Finally, we are compelled to repeat that historic preservation must give 
way to the constitutional rights of property owners to just compensation for the 
taking of their properties for use as parks, open space, or preservation without 
any viable use to the property owner. The City has acknowledged its inability to 
pay such just compensation, and we have previously advised General Counsel of 
the STB that the agency should be careful to avoid the imposition of conditions 
that would amount to a taking, or excessive delays that would result in a partial or 
temporary taking.3 However, the sensitive treatment of the Harsimus 
Embankment in the context of future development rights is not a matter for the 
                                                           
3 Letter from Daniel E. Horgan, Esq. to Craig M. Keats, General Counsel of the 
Surface Transportation Board, dated March 3, 2015. 
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STB, but for the City. And the City is the only obstacle to any rational 
compromise that would accommodate the interests of both the LLCs and historic 
preservation. Present (and prior) City officials are the ones that have taken the 
improper position that no compromise with the present owners of the LLCs 
should be considered, particularly with respect to the City's position before the 
STB.4 Substantial deference to the history of the Embankment is possible, and is 
only precluded by the personal motives of City officials for improper reasons. 
 

In sum, we believe that abandonment authorization in this matter will have 
no adverse impact upon historic resources, assuming that the property will be 
developed for luxury residential multi-family use at an overall density of one 
thousand or more units on over six total acres. Arguments to the contrary are 
without merit and contradicted by the un-redacted statements of City officials and 
their counsel, made in a context related to these proceedings.  
 

We stand ready to respond to any questions or issues raised by this 
submission and welcome any inquiries by your office. Thank you for your 
attention to this matter and we hope that this submission will advance a 
deliberate and timely resolution of the pending abandonment proceedings. 
 

Very truly yours, 
     WATERS, McPHERSON, McNEILL, P.C. 
 
 
            

BY:__________________________________ 
      DANIEL E. HORGAN  
 

CC: Charles H. Montange, Esq. 
Andrea Ferster, Esq. 
Robert M. Jenkins, III, Esq. 
Adam Sloane, Esq. 

                                                           
4 See Exhibit A. P. 38 P.38-L.6 to 12: “MR. FULOP: I would just say that if that’s 
the logic, that we can’t take care of something, so to take that - - because you 
believe that we can’t take care of something we should just give a gift to Steve 
Hyman, [manager of the LLCs] well we are gifting a $3 million property he has 
acquired with a value of [$]50 [million] to - -” 






























































































