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RESPONSE TO ENVIRONMENTAL ASSESSMENT

BY THE COMMITTEE TO IMPROVE RAIL SERVICE IN MAINE

Procedural posture of this filing
   The Section of Environmental Analysis (SEA) of the Surface Transportation Board (STB) issued an Environmental Assessment (EA) relating to Finance Docket 35147 on November 14, 2008, with a commensurate comment due date of December 15, 2008. This document contains comments relating to this EA. 
Who we are
   The Committee to Improve Rail Service in Maine is a group comprised of business, political and civic leaders who have joined to intervene in the matter of Pan Am Southern LLC, in an effort to improve rail service in our State.  We welcome the investments to be made by Norfolk Southern (NS) Railway and the resultant improvements in infrastructure that will be realized through the creation of Pan Am Southern (PAS). And while we commend the SEA for the attention to detail in the EA, we are compelled to point out the adverse environmental impact that will be made unless conditions are applied in the STB’s approval of the creation of PAS. 

The STB must consider indirect environmental impacts
   The SEA has made a serious statement contrary to federal law, in alleging in the EA that, “The Board’s practice consistently has been to mitigate only those impacts that result directly from the proposed action”.
 As the STB itself admits: “Under the National Environmental Policy Act (NEPA), the STB must take into account in its decision-making the environmental impacts of its actions, including direct, indirect and cumulative impacts. The STB must consider these impacts before making its final decision in a case.”
 

     We are asking the SEA to follow federal law, and address the substantial environmental impairment, albeit indirect, that will result from the formation of Pan Am Southern. As we show below, Pan Am Railways (PAR) will continue to offer poor service in Maine, and will continue to defer maintenance and upkeep of their rail property. As a result, more of Maine’s commerce will shift to truck transport instead of rail, resulting in a substantial negative environmental impact.

Maine is heavily dependent on trucks 
   More than 90% of Maine’s manufactured goods moved by truck in 2005.
 This statistic was achieved in a state that was the second largest paper-producing state in the nation.
 In our earlier filings, we have documented the fact that Pan Am Railways operates their railroad properties in a manner that has resulted in a substantial amount of freight being moved by truck, instead of by rail. We pointed out the numerous complaints on the poor rail service offered by Pan Am Railways.
 We cited the example of the 100 or more railcars of pulpwood that were moved by rail every day in Maine but are now largely moved by truck.
 When comparing the approximately 69,000 railcar loads
 that PAR now moves through Maine each year, versus the 162,658 railcar loads that moved over these same rails in 1972
 – prior to Pan Am Railways purchase of the Maine Central Railroad, one can safely assume that a substantial portion of this lost rail traffic now moves by truck. Indeed, in a report released by the American Society of Civil Engineers, we see that vehicle travel on Maine’s highways increased by 22% from 1991 to 2001, while Maine’s population grew by only 5% between 1990 and 2001.
 We believe that much of the vehicle increase can be attributed to greater truck traffic, which in turn stems from the poor rail service offered by Pam Am Railways. 
   Trucks impose a greater adverse environmental impact than railroads. We found the following data in the International Journal of Business Research:  The U.S. Environmental Protection Agency estimates that for every ton-mile, a typical truck emits roughly three times more nitrogen oxides and particulates than a rail locomotive. Other studies suggest that trucks emit six to twelve times more pollutants per ton-mile than do railroads, depending upon the pollutant measured. According to the American Society of Mechanical Engineers, 2.5 million fewer tons of carbon dioxide would be emitted into the air annually if only 10 percent of U.S. intercity freight now moving by highway were shifted to rail (Association of American Railroads (AAR), 2001).
 
   We believe that a review of Pan Am Railways past and present operating standards will bear further evidence of the need for conditions. Our local newspapers are replete with examples of PAR’s disregard for the environment.
 We have documented the railroad’s main line in Maine, which lists a track speed of 40 miles per hour between Mattawamkeag and Portland but was limited by track bulletin to either 10 or 25 miles per hour for this entire length of nearly 200 miles.
 We have pointed out that the newest locomotives in their fleet were built in the mid-1970s, and have not been rebuilt to comply with current emission standards.
 
   Nor can we expect improvements in service or infrastructure from the formation of Pan Am Southern. In remarks made before employees at PAR’s Waterville, Maine repair facilities, railroad president David Fink was heard to say that Pan Am Railways does not plan to improve their service model in Maine.
 His position does not surprise those who know the rail industry here in New England. The US Clay Producers Association’s expert; Gerald Fauth, an economic consultant with extensive experience working for the STB and appearing before the STB, said in his verified statement to the board on this very matter that, following the creation of PAS, Springfield Terminal Railway (ST, the PAR subsidiary who will operate both PAS and PAR) will favor PAS over PAR, will have too much paperwork, and will have overworked employees.
 The Milford – Bennington Railroad’s owner; Peter Leishman, in his verified statement said, “The transaction is likely to improve service to customers that will be served by [PAS] and result in a degradation of service to everyone else.”

   The Committee to Improve Rail Service in Maine fears that, unless conditions are imposed, PAR will continue to lose market share, and they will continue to maintain their property at marginal levels. The net result is that there will be more trucks on our highways, more exhaust fumes and more oil spills. 
Pan Am Railways is of questionable financial standing
   We cannot rely on PAR’s good faith to provide adequate service. It does not have enough money to pay normal expenses, and has shown no commitment to devote any part of the $47.5 million it will receive from the formation of PAS to improve rail service.  As we have shown, there are a number of lawsuits pending against PAR and/or its affiliates for monies owed.
 Since we last listed these filings with the STB, we would add another; that of Horizon Milling, which filed suit this past October in a Massachusetts District Court for the amount of $136, 633.92.
 And while PAR has recently settled a number of the lawsuits which have been brought against them, we question whether this is being done to place them in a better light before the STB in these proceedings? What can be done to protect the public good once Pan Am Southern has been approved, and PAR is no longer under the STB’s scrutiny? 
   We would ask that you look very closely at the language that appears in the United States Department of Transportation, Office of the Secretary’s denial of Boston – Maine Airways certificate of public convenience and necessity. In this matter, the owner/management team of the airline and PAR were claiming that the airline could borrow money from the railroad to keep the airline on a sound financial footing. The United States Department of Transportation responded by saying that, “our review of the financial statements for ST  (Springfield Terminal Railway), Boston – Maine Airline Company’s (BMAC) sister company that committed to extend the air carrier a line-of-credit, indicated that the company did not have the funds necessary to support BMAC’s operations and capital expenditures, let alone its own.”

Request for conditions
   To avoid this looming environmental hazard, we ask the SEA to note the likelihood of much worse rail service in Maine unless PAR is required to maintain their physical plant and improve their rail service. Again, it is imperative that the Board consider the   environmental impacts of the actions, including direct, indirect and cumulative impacts, as specified in the NEPA. The formation of the Pan Am Southern will affect all of New England, and not just the area comprising the Patriot Corridor. We suggest the following conditions be imposed on PAR service in Maine: 
  1. That within three years of the STB’s approval in the matter of Pan Am Southern, Pan Am Railways agrees to upgrade and repair all of their track lying within the State of Maine; such that PAR will be in full compliance with the “Box B” speeds listed in their own Timetable Number 5, which was effective on April 1, 2006.

2. That PAR commit to the establishment of a comprehensive locomotive rebuild program, such that within four years of the STB’s approval in the matter of Pan Am Southern, all Pan Am Railways/Springfield Terminal/Pan Am Southern locomotives have been rebuilt to full industry standards, in compliance with all current environmental standards and with the installation of auxiliary power units (APU).  

3. That PAR commit to the assignment and maintenance of no less than 50 locomotives to their rail operations within the State of Maine. We calculated this number of locomotives as the number needed to handle the 69,000 loads that PAR moves within the State of Maine each year.  The number also corresponds to the minimum number of locomotives needed to provide ample opportunity for normal maintenance and repair, as well as complete overhaul, while still providing adequate rail service for the following 
Maine points on the PAR system:

a. Bangor to Mattawamkeag and return 

b. Bangor to Portland and return

c. Bangor to Bucksport and return

d. Waterville to Portland and return

e. Rumford to Portland and return

f. Madison to Waterville and return

g. Bangor switchers

h. Waterville switchers

i. Rumford switchers

j. Riley’s switchers

k. Rigby switchers

l. Woodland switcher

4. That PAR commit to a formal program to ensure that all Maine rail shippers have adequate railcar resources to meet their shipping needs. Such program will be devised by the STB, the Maine Department of Transportation (MDOT), the Maine Attorney General and PAR. 

5. That PAR agrees to a penalty program to be devised by the STB, MDOT, the Maine Attorney General and PAR for failure to meet the conditions listed above. 
 ‘I, Thomas D. Hall, declare under penalty of perjury that the foregoing is true and correct. Further, I certify that I am qualified and authorized to file this pleading. Executed on December 15, 2008.’
Thomas D. Hall

Chairman

The Committee to Improve Rail Service in Maine

176 Merrill Road

Pownal, Maine 04069

(207) 688-4294

Dated: December 15, 2008
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CERTIFICATE OF SERVICE
   In accordance with the Board’s decision in the above referenced matter, served June 26, 2008, this will certify that The Committee to Improve Rail Service in Maine has this day served notice on all parties of record with a copy of this document, sent by US mail, postage pre-paid. 

Sincerely,

Thomas D. Hall

Chairman

The Committee to Improve Rail Service in Maine

176 Merrill Road

Pownal, Maine 04069

(207) 688-4294

Dated: 15 December 2008
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