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A Professional Corporation
Attorney at Law
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106 Grand Central Avenue Telefax: (732) 830-0778
Lavallette, NJ 08735 Email: mdonato@MicheleDonatoEsg.com

BY EMAIL TRANSMISSION ONLY

Office of Environmental Analysis
Surface Transportation Board
Attn: Joshua Wayland

395 E Street, S_W.

Washington, D.C. 20472

Re: Comments on the Cultural Resources ldentification
Report Conrail Harsimus Branch Abandonment Exemption,
STB Docket No. AB 167 (Sub-No. 1189X)

Dear Mr. Wayland:

During our recent telephone conversation, 1 referenced a
number of pertinent submissions iIn a related proceeding
involving the Harsimus Branch, STB FD 34818. While these
materials are highly relevant to the Board’s environmental and
historic review In the above-captioned proceeding, however, it
appears that they may not have been placed on the record yet in
this docket.

So that the Board will have a complete record in this
docket and to ensure these important materials are fTully
considered, | am attaching, on behalf of the LLCs,! these
documents from FD 34818.

These documents also relate directly to the comments filed
in response to the Cultural Resources ldentification Report, and
in particular, consist of material previous assertions made and
activities engaged In by interested parties, particularly by the
City of Jersey City, that have been omitted from the record in
this docket and unaddressed. | respectfully submit that this
additional information is necessary in order for the Board to

1 The LLCs consist of 212 Marin Boulevard, LLC.; 247 Manila Avenue, LLC;
280 Erie Street, LLC; 317 Jersey Avenue, LLC; 354 Cole Street, LLC; 389
Monmouth Street,LLC; 415 Brunswick Street, LLC; and 446 Newark Avenue, LLC.
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have a complete record, and to better understand and place in
context the comments and assertions being made by iInterested
parties and commentators. Because of the voluminous nature of
these materials, and for ease of reference, 1 have also
assembled a document summary table.

Because of their fairly large size, these materials are
being submitted In two (2) separate portable document format
(“pdf’) Files.

I appreciate your attention to this matter and ask that
these materials be fully considered and included as part of the
record iIn this proceeding. Thank you.

Very truly yours,
. V

Michele R. Donato
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MRD:dp
Encs.
cc: Mrs. Vickie Hyman
(by email transmission only)
Mr. Ray Obssuth
(by email transmission only)



| City of Jersey City Assertion Prior Assertion or Evidence (Excerpts) Source | Tab # |
Jersey City has always wanted rail In a letter dated December 18, 1984 to Conrail’s Chairman, the Jersey City Mayor Exhibit G of the 1
operations over the Embankment to | referenced the Embankments, complained that “underutilized railroad property and Verified Statement of
continue and did not want the line to | trackage which services the remaining industrial facilities has become an impediment to Robert W. Ryan of
be abandoned. the redevelopment of entire development tracts along the Hudson River,” and added Conrail to Conrail’s
“Because of the dramatically changing land uses in the area, | believe you will agree that Reply Statement in
the time of the freight line service on this line has passed. | suggest we meet in the near STB F.D. 34818 (dated
future to discuss the discontinuance of this impediment and to select an alternate means | April 24, 2006) (“Ryan
of serving your remaining customers.” V.S.”).
Conrail “engaged in an unlawful de In a letter dated July 28, 1989 to the Jersey City Division of Engineering, Conrail responded | Exhibit H of the Ryan 2
facto abandonment” without getting | to the City’s complaints about the dangers of the remaining bridges and advised that V.S.
STB approval “prior to removal of rail | retirement of the six (6) inactive tracks and the removal of the bridge superstructures
structures;” by removing the rail between Henderson Street and Brunswick Avenue had been initiated.
lines, bridges, and structures on the
Embankment; in doing so it acted
surreptitiously without the City’s
knowledge, consent, approval, and
participation.
A Jersey City Division of Engineering internal memorandum regarding “Removal of Conrail | Exhibit J of the Ryan 3
6th Street Viaduct” dated August 31, 1994,” stating: “All rail from these bridges has now V.S.
been removed and we are continuing to work with Conrail to secure the removal of these
hazardous structures as soon as possible.” Accompanying materials include a letter to the
local electric utility (Sept. 1, 1994) on the connected removal of street lighting and
overhead wires on and around the Embankment bridges.
An April 5, 1995 letter from Jersey City Director of Engineering to Conrail urging the Exhibit J of the Ryan 4
removal of all of the remaining Embankment structures stating: “In July 1994, Jersey City | V.S.
in a joint venture with National Bulk Carriers, Inc. demolished and removed the Harsimus
Cove Bridge spanning over Luis Munoz Marin Blvd. (Henderson Street) at no cost to
Conrail.” The letter further referenced that the remaining bridges were a significant
public safety hazard, with serious accidents occurring with “trucks striking the bridges”
because of low Embankment underclearances, and the City Engineer added, “[w]e feel
these bridges are hazardous structures which should be removed as soon as possible.”
The City also requested Conrail to provide its “long term plans for the removal of the
masonry stone/earth filled embankments,” described as “an eyesore which divides the
downtown section of Jersey City.” The City added that “[w]e feel that . . . emphasis
should now be placed on this abandoned Harsimus Cove Viaduct by removing it not just
for aesthetics but more importantly for safety.” The City concluded: “We hope that
Conrail will now cooperate with Jersey City by removing the abandoned Harsimus Cove
Viaduct for the benefit of all parties involved.”
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The City is committed to historic
preservation, and opposed to
development. The Embankments
have structural integrity, and should
be preserved in their current state,
not responsibly redeveloped,
because they have substantial utility
and viability as a freight rail
structure, are not deleterious to
public safety, and resumption of
actual freight rail service is desirable
and will not be detrimental to
productive utilization of property.

A “Report Concerning the Determination of the Proposed Sixth Street Study Area as ‘An
Area in Need of Redevelopment,” authored by the Director of City Planning Division for
Jersey City, and approved by the Jersey City Planning Board on March 10, 1998, found
that, under the New Jersey Statute 40A: 12A-5, the Embankment qualified as an “area in
need of redevelopment” as defined by New Jersey Statute 40A: 12A-5 under the criteria
of subsections b, d, and e. The Report made the following conclusions:

Subsection b: “This railway bed, which was once a considerable contributor to the commercial,
manufacturing and industrial base of the City and region has now been abandoned. Its former use
is no longer viable for this location and there is no possibility of reclaiming the site for this purpose.
This great deficit of utility is exactly that envisioned in the statute in subsection ‘b’.”

Subsection d: “the primary transportation function of the right of way has effectively been

discontinued. This subsection refersto “....... improvements which, by reason of dilapidation,
obsolescence, ..... faulty arrangement or design, .... excessive land coverage, deleterious land use or
obsolete layout ....... are detrimental to the safety and welfare of the community.” It is rather

evident that the present condition of the viaduct's raised earthen ramparts meets all the above
criteria of this subsection of the statute. Measurements confirm these lots are covered 100% by the
railway stone walled viaduct. The longer these massive viaducts remain abandoned and
unimproved, the more deleterious they will become to the public safety. Lack of determined
maintenance will eventually create hazards from dislodged wood, metal or stone elements. The
soils will likely subside and expand through severe weather cycles and then spill over the walls as
mud or ice blocks. Weeds are already growing on the slopes creating opportunities for vermin and
allergens. There can also be no doubt that this site will become an attractive nuisance that will
entice adventurous youngsters to climb upon them and court disaster with careless behavior. Some
sections are 25 feet high but there are likely hidden hazards on top of the mounds themselves. The
common expectation that youths will eventually hurl objects down on cars and passersby below
should not be discounted. All these above cited conditions are magnified by the traffic congestion,
so evident in this study area, heading toward the riverfront as well as the tunnel. They clearly satisfy
the statutory criteria of subsection ‘d,” as evidence that the area is in need of redevelopment.”

Subsection e: “Subsection ‘e’, which talks about a growing lack of proper utilization of areas caused
by condition of title or other conditions resulting in stagnant or not fully productive condition of
lands potentially useful and valuable for contributing to and serving the public health safety and
welfare, can apply to this study area. You can find that the condition of title and the ownership of
real property by a railroad entity has resulted in the stagnation of this study area. The land is clearly
not fully productive. These properties are owned by Conrail, which is a major corporation that has
certain restrictions in the ability to function because of their potential sale that's coming up to CSX.
Another functional restriction of Conrail relates to-why it was formed some 15 to 20 years ago to
provide a service and that is no longer viable in this study area or general waterfront vicinity.”

“In addition, Block 2J2, Lot M is presently part of the Luis Munoz Marin Blvd Redevelopment Plan
area and Block 247 Lot 50.A is presently part of the Grove Street Redevelopment Plan Area and they
are already designated as “areas in need of redevelopment.[”] As part of this study it is
recommended that they be taken out of the redevelopment plan districts and made part of the
Sixth Street Study area and Six Street Redevelopment Plan area.”

Exhibit L of the Ryan
V.S. (pages 8 and 9).
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Source

Study Conclusions: “Based on the conclusions reached above, we find that the Study Area
meets the statutory criteria as per NJSA 40A: 12A-5, subsections b, d and e to be declared
an ‘area in need of redevelopment’ and we recommend that it be declared such in order
to expedite its productive return to economic reuse.”

“We further recommend the adoption of a redevelopment plan outlining a program for
rehabilitation to eliminate sub-standard conditions, arrest the deterioration of this stone
walled viaduct and provide for an alternative re-use which will promote the overall
development of the Study Area and surrounding community.”

On December 9, 1998, the Jersey City Municipal Council unanimously adopted a corrected
resolution that approved the Jersey City Planning Board Study recommendation to the
Council and declared that the Embankments constitute “an area in need of
redevelopment” under the New Jersey Statute criteria NJSA 40A: 12A-5b., d., and e., and
stated that “the Study Area is declared and re-confirmed as an area in need of
redevelopment.”

Exhibit to the Verified
Statement of Robert
D. Cotter, Planning
Director of the City of
Jersey City for the
City, Embankment
Preservation Coalition,
and Rails to Trails
Conservancy, Opp.
Summ. Statement
(Exhibit I) in STB F.D.
34818 (dated Jan. 21,
2009) (“Cotter V.S.”).

The City used a third-party developer in an attempt to facilitate a three-party purchase
deal involving the developer, the Embankment Committee, and the City. In his May 30,
2003, memorandum, Mr. Frank Palmaccio, a private land developer, stated that he was
“requested [by Jersey City] to act as an intermediary between Conrail and Jersey City in
order to facilitate a potential deal” to acquire the Embankments.

Exhibit to the Cotter
V.S., Memorandum
dated May 30, 2003,
from Frank Palmaccio
to Director of Jersey
City Housing, Econ.
Dev., and Commerce,
regarding conference
with Director of Real
Estate, Conrail.

A June 10, 2005 letter from State of New Jersey, DOT to Conrail stated that “The NJDOT
has no regulatory interest in this transaction as it pertains to rail freight movement.”

Exhibit Y of the Ryan
V.S.

Jersey City believes that the entirety
of the Embankment is clearly
historic, and Conrail was wrong in
refraining from consenting on its
listing in the National Register.

On July 7, 1999, the Mayor of Jersey City wrote to the New Jersey Dept. of Environmental
Protection, Natural and Historic Resources, and lodged a “formal objection by the City of
Jersey City to the nomination of the Sixth Street Embankment to the State Historic
Register.” The letter made detailed objections and noted that “[t]he fact that Board
members were impressed with the preservation sentiment expressed by a select group of
residents is irrelevant as to whether the embankment is legally ‘eligible’ to be placed on

Exhibit O of the Ryan
V.S.

-3-




| City of Jersey City Assertion

Prior Assertion or Evidence (Excerpts)

Source

|Tab# |

the Historic Register.” The City offered expert testimony, including that of Dr. Michal
Alterman, that stated, among other things, the following:

“Photographic slides of other railroad embankments within Jersey City and surrounding
communities demonstrated the Sixth Street Embankment's lack of distinction as an architectural
feature.”

“For example, Block 212, which runs from Luis Munoz Marin Boulevard to Manila Avenue, contains
the smallest and most seriously deteriorated section of the six-block embankment. It was
determined that reconstruction of the embankment on this block was neither feasible nor prudent
from many perspectives, including historic preservation. Photographic slides of the severe
deterioration of this block were shown to the Board. Despite this block-by-block analysis of the
Embankment and the photographic slides of the deterioration of this portion of the Embankment,
there was no discussion among members of the Board regarding possible boundaries of the
Embankment for placement on the State and National Historic Registers.”

The Embankment constitutes an
essential contributing resource to
the nearby historic residential
neighborhoods and to the
Pennsylvania Railroad New York to
Philadelphia Historic District. Any
development is incompatible with
neighboring historic districts.

The July 7, 1999 letter of the Jersey City Mayor further explains: “The nomination
application indicated that the Embankment forms a connection between two historic
districts, Harsimus Cove and Hamilton Park. Yet historically this is incorrect. Rather than
forming a link with either the Harsimus Cove or Hamilton Park Historic Districts, the
Embankment was built with total disregard for the surrounding residential
neighborhoods, its purpose being to transport freight as efficiently as possible through
this area to the waterfront yards. Construction of the Harsimus Branch freight line and
the Embankment specifically created a barrier, rather than a link, between the historic
residential neighborhoods.”

Exhibit O of the Ryan
V.S.

Jersey City’s May, 1999 Historic Resources Evaluation Report found as follows: “The
embankment structure, albeit historically and architecturally significant, is somewhat of
an "orphan" industrial resource, disconnected from the former rail lines and freight
facilities that it was built to service. Also, by removing the bridges that connected the six
sections of the embankment, the integrity of the feature has been affected. The incursion
of freight service into this neighborhood in the 1870s introduced a blighting factor.
Construction of the embankment in 1901-02 required demolition of historic housing and
intensified railroad traffic which further blighted the area. With the abandonment of
freight service along this line, the embankment has suffered from a lack of maintenance;
intrusive vegetation is causing separation in the stonework and some portions of the
embankment are deteriorating and have been subject to vandalism (Plates 4-6).”

“The historic Pennsylvania Railroad Embankment along Sixth Street was not included in
the adjacent Harsimus Cove National Register designation for sound reasons (Sullebarger
and Arms 1987). The historic district consists primarily of 19th century residences that
predate the construction of the 1901-02 embankment and most were built prior to and
without regard for the freight rail line that was established circa 1870. Rather than
forming a link with either the Harsimus Cove or Hamilton Park Historic Districts, the
embankment was built with total disregard for the surrounding residential

Exhibit P of the Ryan
V.S., (Appendix A,
Historic Resources
Evaluation Sixth Street
Railroad Embankment
Study, Jersey City,
New Jersey, Prepared
for City of Jersey City
by Louis Berger &
Associates, Inc. (May,
1999)).
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neighborhoods, its purpose being to transport freight as efficiently as possible through
this area to the waterfront yards. Construction of the Harsimus Branch freight line and the
embankment specifically created a barrier rather than a link between the historic
residential neighborhoods. It can be argued that the preservation of these embankment
structures continues to impede the integration of the Hamilton Park and Harsimus Cove
Historic Districts.”

“Put through a middle class and artisan neighborhood where there was the least political
power and resistance, the Pennsylvania Railroad Harsimus Branch introduced noise,
smoke and pollutants that blighted the neighborhood. Comparisons of the streetscape
along Sixth Street with the surrounding blocks, many contained in historic districts, shows
the results of this blight in vacant lots and properties that lack maintenance or have
attracted historic property rehabilitation. If no action is taken regarding the embankment,
the portions of the Hamilton Park and Harsimus Cove Historic Districts adjacent to the
embankment will also continue to be affected by blight (Plates 10 and 11).”

“Development of housing on portions of the embankment property could be used to
integrate the two adjacent historic districts through compatible design. The design of any
infill structures should be sensitive to adjacent historic properties in terms of massing,
texture, and scale, in particular the Stewart building at the comer of Fifth and Erie streets,
a Key building in the Harsimus Cove Historic District. Portions of the embankment wall
could also be integrated into design options to provide a visual and historic link to the
historic resources of the surrounding area.”

result in a substantial detriment to
historic preservation.

continue to deteriorate and be defaced. The embankment on Block 212 [easternmost
Embankment] has already lost some capping stones and wall sections, the earth fill is
exposed and eroding, and the stone walls have been defaced with graffiti. Invasive
vegetation, particularly on top of the embankment, has loosened stones and threatens
the long-term stability of the embankment.”

“[Block 212] does not border either the Hamilton Park or Harsimus Cove Historic Districts;
on the north side of Sixth Street the embankment faces a ball field and to the south faces

V.S., Final Report,
Sixth Street Railroad
Embankment Study,
Prepared for City of
Jersey City by Louis
Berger & Associates,
Inc. (May, 1999)
(Section 4 Excerpts).

Jersey City incorporates and The July 7, 1999 letter of the Jersey City Mayor further explains: “The National Register of | Exhibit O of the Ryan 9
supports the “independent Historic Places Registration Form was principally prepared by Richard A. James, who V.S.
judgment” and separate views resides at 226 Fifth Street, Jersey City, New Jersey, which borders the embankment. He
submitted by Richard A. James, who prepared the Form with the assistance of Bob Craig, a Historic Preservation Specialist with
authored the Harsimus Embankment | the New Jersey Historic Preservation Office (HPO). Mr. Charles Scott, a Principal Historic
historic listing nomination papers 20 | Preservation Specialist from the HPO, made the presentation before the State Review
years ago. Board. A possible explanation as to why he made the presentation, rather than Mr.
James, could be that a conflict of interest exists because Mr. James owns a residence
within two hundred feet of the Embankment.”
Any responsible development would | “No-Action Alternative. Under the No-Action Alternative, the historic embankment will Exhibit P of the Ryan 11
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a modern housing development. Therefore, the development of housing on this block will
not visually impact historic architectural resources. Proposed improvements to the
embankment on the remaining blocks, including stabilization, cleaning, landscaping, and
street furniture, would enhance the historic resources in the project vicinity.”

“No Action Alternative. Under the No-Action Alternative, the [Hamilton Park and Harsimus
Cove] historic districts will be affected by continued blight in the vicinity of the
embankment. Active historic preservation actions will continue to be concentrated in the
portions of the historic districts further from Sixth Street, for example near Hamilton Park
and within the core of the Harsimus Cove Historic District.”

Evaluation/Scoring: responsible development alternatives (including “Preservation,”
which includes development) produces among the highest scores for historic
preservation, while retaining the structures in their current form (“No-Action’) produces
among the lowest scores for preservation:

Table 4.1.1
Scoring of Evaluation Measures by Alternative
Historic Factors

Alternatives:

No-Action  Preservation Build A Build B Build C
Preservation and Interpretation 3.00 5.00 4.00 5.00 1.00
Adjacent Historic Properties 2.00 3.00 4.00 4.50 3.00
Historic Factors Total 5.00 8.00 8.00 9.50 4.00

Source: Louis Berger & Associates, 1999.

“No Build Alternative. While no immediate impact is foreseen, the structural inspection of
the embankment structure conducted for this study found a reasonable potential for a
continuation of long term settlements in the western portions of the project corridor. This
could increase the already existing instability in the embankment structure.”

“No Action Alternative. This alternative interrupts the surrounding neighborhood land-use
patterns by separating them with a massive wall barrier in between. The lack of
streetscape and maintenance contributes to the blighted feel of the area.”

“No-Action Alternative. The community will not benefit from the No Action Alternative.
Many of the observations point to the need for active intervention and planned
improvements. The No-Action Alternative is an inadequate means for embankment
preservation over the long-term.”

“Build Alternatives C and B provide distinct, but significant initiatives capable of improving
physical appearance, safety, socioeconomic well-being and social interaction. The No-
Action Alternative and the Preservation Alternative are the least effective at achieving
these long-term benefits to the neighborhood.”

-6-
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Evaluation/Scoring: responsible development alternatives produce among the highest
scores for historic resource, architectural and aesthetic, engineering, environmental, and
socioeconomic, economic factors, while retaining the structures in their current form
(“No-Action”) produces among the lowest scores:

Table 4.7.1
Scoring of Evaluation Measures by Alternative
Composite Total -- Summary of Evaluation Measures
Alternatives:
No-Action Preservation Build A Build B Build C

Historic Factors 5.00 B.00 8.00 9.50 4.00
Physical Factors 10.0 11.0 12.0 12.7 14.3
Environmental Factors 12.0 15.3 15.3 15.3 13.3
Sacioeconomic Factors 10.0 17.0 23.0 25.0 28.0
Historic Design & Architectural Features 6.3 8.7 7.7 7.3 55
Development Economic Factors 2.0 5.0 7.0 5.0 8.0
Composite Total 40.3 65.0 73.0 74.8 73.2
Source: Louis Berger & Associates, 1999,

three-party purchase deal involving the developer, the Embankment Committee, and the
City. In his May 30, 2003, memorandum, Mr. Palmaccio, a private land developer, who
was “requested [by Jersey City] to act as an intermediary between Conrail and Jersey City
in order to facilitate a potential deal” to acquire the Embankments, concluded that
“[a]fter speaking to [Conrail’s represented and attorney] over the last six months, | firmly
believe that if a collective offer with $1.15 million cash was presented, that Conrail would
be willing and flexible on the balance and terms of the transaction.” He further stated:

“In closing, [Conrail] expressed a strong desire to work out negotiations and requested
that Jersey City send a letter to him with specific particulars which would show Conrail a
desire to move forward rather than the current status.”

“Mark, assuming the current administration truly wants to acquire this property and not
have this messy situation linger for years, | am very confident that a deal can be struck.
Kindly give me a call to discuss further and | look forward to our next meeting with all
parties involved.”

Conrail “retaliated against the City” Conrail engaged the City in several bid solicitations between 2001-2002 to purchase the Exhibits R and S ofthe 12
and refused to work with Jersey City | Embankment property. Ryan V.S.
altogether on the purchase of the
Embankment after 1999.
A memorandum dated from October 28, 2002 from the Jersey City Redevelopment Exhibit T of the Ryan 13
Agency to Jersey City referenced Conrail’s offers to sell the Embankment and stated that V.S.
“l know the JCRA is not interested in bidding on this property. | presume that the City has
no interest either at this point but felt you should see the attached.”
As referenced above, the City used a third-party developer in an attempt to facilitate a Exhibit to the Cotter 7

V.S., Memorandum
dated May 30, 2003,
from Frank Palmaccio,
private developer
acting at the behest of
Jersey City, to Mark
Munley, the Director
of Jersey City Housing,
Economic
Development, and
Commerce, regarding
telephone
conversation with Bob
Ryan, Director of Real
Estate, Conrail.
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"The composite score reported in this chapter reflect:
appropriate to consider placing a "weight" (i.e., a greater or le
important to the redevelopment decision-making.
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