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SURFACE TRANSPORTATION BOARD
DECISION
STB Finance Docket No. 34974

KEOKUK JUNCTION RAILWAY COMPANY d/b/a PEORIA AND WESTERN RAILWAY
— LEASE AND OPERATION EXEMPTION —
BNSF RAILWAY COMPANY

STB Finance Docket No. 34918

KEOKUK JUNCTION RAILWAY COMPANY d/b/a PEORIA & WESTERN RAILWAY
— LEASE AND OPERATION EXEMPTION —
BNSF RAILWAY COMPANY BETWEEN VERMONT AND FARMINGTON, IL

Decided: December 6, 2007

We are denying the petition of the Keokuk Junction Railway Company, d/b/a Peoria &
Western Railway (KJR) in STB Finance Docket No. 34974 for an exemption to lease and to
operate a line of railroad owned by the BNSF Railway Company (BNSF). We also are rejecting
KJR’s notice of exemption filed in STB Finance Docket No. 34918.

BACKGROUND

Ameren Energy Generating Company, a corporate affiliate of Ameren Energy Fuels and
Services Company (collectively, Ameren), operates its Duck Creek power plant near the junction
of two rail lines at Canton, IL. One of the intersecting lines is the Yates City Subdivision line of
BNSF, a portion of which KJR is seeking to lease and operate in these proceedings. The other
intersecting line is an east-west line of KJR.

Ameren’s plant connects to the Yates City Subdivision and BNSF via an Ameren rail
spur. In 2005, Ameren constructed another private rail spur from its Duck Creek facility to the
east-west line of KJR to access a competing rail route for obtaining Powder River Basin coal.
This build-out increased Ameren’s competitive options from one carrier (BNSF) to two (BNSF
and KJR). Before Ameren constructed the spur connecting its plant with KJR’s east-west line,
the plant was served only by BNSF. After Ameren completed its build-out to KJR’s track,
BNSF lost its coal supply contract for Ameren’s Duck Creek plant, and the plant now receives its
coal over KJR’s existing east-west line via a joint route involving an interchange with the Union
Pacific Railroad Company (UP) at Hollis, IL (near Peoria).
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Notice of Exemption. By notice filed on August 4, 2006, in STB Finance Docket No.
34918, KJR invoked the class exemption at 49 CFR 1150.41, et seq., to lease and to operate as a
railroad common carrier a 42.1-mile portion of the aforementioned BNSF Yates City
Subdivision line that connects with Ameren’s plant. This line runs northeast from Vermont, IL
(milepost 94.3), to the connection with an Ameren spur track (milepost 67.3), and thence north
through the junction at Canton (milepost 62.3) to Farmington, IL (milepost 52.2). According to
BNSF, the “northern portion of the line between Canton and Farmington” has been out of service
for a number of years and will require rehabilitation to be put back into service.'

By petition filed on August 10, 2006, Ameren asked the Board to stay the notice of
exemption or to hold it in abeyance. Ameren argued in its stay request that the notice was
incomplete and misleading as to the effects on Ameren and that Ameren and the Board needed
time to obtain a copy of the proposed lease to determine whether the lease would adversely affect
competition by leaving KJR as the sole carrier with direct access to the Duck Creek plant. By
decision served on August 10, 2006, the Board stayed the effectiveness of the exemption covered
by the class exemption until further order.

By motion filed on September 18, 2006, KJR asked the Board to lift its stay, claiming
that it had provided Ameren with the information necessary to assess the impact of the proposed
transaction. According to KJR, the lease would not make Ameren captive to KJR for coal
service because the lease preserves BNSF’s sole pricing authority over movements to the plant
via the planned interchange at Vermont, thereby restricting KJR to the role of a contractor
moving cars for BNSF. KJR maintained that the lease has numerous provisions designed to keep
KJR from surcharging or otherwise interfering with BNSF’s pricing and service for the plant.

On September 21, 2006, Ameren filed a motion to compel and a response in opposition to
lifting the stay. Ameren pointed out that KJR had only produced a substantially redacted version
of the lease and that KJR must produce a complete unredacted version to Ameren’s outside
counsel to allow for proper analysis. KJR subsequently produced the unredacted lease, subject to
the protective order entered in this proceeding. By decision served on November 3, 2006, at the
request of both parties, the Board suspended further action in the proceeding until November 15,
2006, to allow the parties to negotiate.

In a pleading filed on November 17, 2006, Ameren notified the Board that the parties’
negotiations had failed and filed a petition asking that the agency reject or revoke the notice of
exemption. Ameren argued that the notice contained false or misleading information and should
be declared void ab initio. Ameren further argued that the lease would place KJR as the sole
destination carrier for both the movement with UP and the movement with BNSF to its Duck

! Comments of BNSF in STB Finance Docket No. 34974, at 2-3. The exact milepost
near Canton where the out-of-service northern portion of the line begins is not entirely clear from
the record. Ameren cites BNSF as stating that the portion between Dunfermline (milepost 66.7)
and Farmington is out of service. Reply comments of Ameren in STB Finance Docket No.
34974, at 5. KIJR refers to the lower terminus as simply being “north of Duck Creek.” Petition
of Ameren in STB Finance Docket No. 34974, at 4.
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Creek facility, resulting in competitive harm, and therefore would be inappropriate for handling
under the class exemption process. On December 7, 2006, KJR filed a reply opposing Ameren’s
petition to reject the notice or to revoke the exemption.

In a pleading filed on December 15, 2006, Ameren addressed allegedly inaccurate
statements made by KJR in its reply filed on December 7, 2006, regarding claimed harm to a
potentially new shipper of ethanol, Central Illinois Energy (CIE). Ameren urged the Board to
accept this pleading even if the Board were to view it as an unauthorized reply-to-a-reply under
49 CFR 1104.13(c).

Petition for Exemption. By petition filed in STB Finance Docket No. 34974 on
December 7, 2006, under 49 U.S.C. 10502, KJR pursued an alternate means of obtaining Board
authorization for the transaction — by seeking to have the proposed transaction exempted under
the Board’s case-by-case rail exemption procedures at 49 CFR 1121, et seq.” In its petition, KJR
renewed its argument that the lease would preserve BNSF’s ability to set rates for coal
movements over the segment to be leased. KJR further argued that, even if the lease did not do
this, KJR is too small in relation to its connecting carriers (BNSF and UP) to be able to exert
monopoly power over coal rates to Duck Creek. Under KJR’s theory, UP and BNSF would use
their economic leverage over KJR to prevent KJR from blocking competition between them.
Moreover, KJR also argued that the lease would benefit Ameren and the public interest by
spurring rehabilitation of the line, enlisting KJR as a lower-cost operator, and helping the line to
attract other shippers. On December 27, 2006, BNSF filed comments in support of KJR’s
petition for exemption.

On January 8, 2007, Ameren filed a reply opposing KJR’s petition for exemption in STB
Finance Docket No. 34974. Ameren maintains that the lease would not preserve BNSF’s ability
to compete effectively with the KJR-UP movement for coal service to Duck Creek because the
lease effectively sets a floor on BNSF’s rates by requiring BNSF to grant KJR an allegedly high
per-car compensation for moving cars under BNSF’s independent pricing authority and that KJR
would extend this same rate floor to any future movements with UP when their current contracts
with Ameren expire, thus undermining Ameren’s build-out to access UP as a competitive
alternative. And Ameren disputes KJR’s argument that KJR is too small to be able to exercise
market power over Ameren’s coal rates.

Further, Ameren challenges KJR’s cost and service arguments. Ameren argues that a
small carrier like KJR could not operate unit train coal service to Duck Creek more efficiently
than BNSF and notes that the need to interchange cars with BNSF at Vermont might result in
less efficient service. Ameren also argues that KJR’s ability to serve it and new shippers on the
line would be hindered by a need to divert trains from the Peoria area, where its current
operations are centered. Ameren concludes that KJR has failed to show that potential benefits to
possible new shippers on the line would outweigh the clear competitive harm to Ameren.

? KJR did not withdraw its notice of exemption in STB Finance Docket No. 34918 but
stated that it would be willing to have the transaction authorized by either means.
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On January 12, 2007, KJR filed a letter with the Board asking the agency to provide for
mediation of this dispute under 49 CFR 1109.1. KJR’s request led to a series of letters filed with
the Board where the parties openly exchanged their views on the terms of any such mediation.
At the end of this exchange, it was apparent that the parties would not consent to mediation
because they could not agree to its terms, so the Board did not hold these proceedings in
abeyance to allow for mediation.

In its letter filed on February 12, 2007, Ameren urged the Board to strike, as an
impermissible reply-to-a-reply, KJR’s letter filed on February 6, 2007, in which it responds to
certain Ameren assertions and offers as a condition of approval that KJR would not accept any
increase in compensation under its lease with BNSF during the term of the lease and that KJR
would file quarterly service reports regarding service to Ameren during the term of the lease.
Ameren argued that the letter further discusses matters in a record that has already closed.

By decision served on March 6, 2007, the Board instituted a proceeding under
49 U.S.C. 10502(b) to consider the issues raised in STB Finance Docket No. 34974. The
agency’s decision stated that it would not provide for the submission of additional evidence
because the issues had been extensively argued and Ameren had been given extra time to prepare
its reply to KJR’s petition for exemption.

On April 23, 2007, the Edison Electric Institute (EEI) filed a letter asking the Board not
to exempt the transaction. On April 27, 2007, KJR filed a reply urging the Board to reject EEI’s
submission as an untimely and unauthorized pleading. The issue of whether EEI’s filing was an
unauthorized pleading was argued again in EEI’s May 1, 2007 reply to KJR’s filing of April 27,
2007, and KJR’s reply to that pleading filed on May 3, 2007.

PRELIMINARY MATTERS

In STB Finance Docket No. 34918, we will grant Ameren’s request to admit its reply,
filed on December 15, 2006, to KJR’s response filed on December 7, 2006. Ameren’s reply
properly addresses matters in KJR’s response that were not raised in the pleading to which KJR
was responding (Ameren’s petition to revoke or reject KJR’s notice of exemption), in particular
negotiations between the parties and issues concerning a proposal by CIE to locate an ethanol
plant on Ameren’s spur that connects to the line KJR proposes to lease from BNSF.

In STB Finance Docket No. 34974, in the interest of a more complete record, we will not
strike KJR’s letter filed February 6, 2007. We also will consider Ameren’s response.

In STB Finance Docket No. 34974, we will not admit EEI’s letter filed on April 23, 2007.
In our decision instituting a proceeding (served on March 6, 2007), we made clear that the record
in this proceeding is closed. EEI’s untimely submission is merely cumulative legal and policy
argument. It adds no facts or data that would improve the record.
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DISCUSSION AND CONCLUSIONS

Under 49 U.S.C. 10502(a), the Board shall exempt, to the maximum extent consistent
with the rail provisions of its governing statute, a transaction if it finds that: (1) regulation is not
necessary to carry out the rail transportation policy of 49 U.S.C. 10101 (RTP); and (2) either
(a) the transaction is limited in scope or (b) regulation is not needed to protect shippers from the
abuse of market power. As the proponent of the exemption, KJR must show that its transaction
satisfies the statutory criteria for an exemption. KJR has not met this burden. Accordingly, we
will deny KJR’s petition for exemption in STB Finance Docket No. 34974. For similar reasons,
we also will reject KJR’s notice of exemption filed in STB Finance Docket No. 34918. The use
of the Board’s class exemption procedures is not appropriate in this case given the competitive
issues discussed below.

Under the RTP, the Board is directed to “allow to the maximum extent possible,
competition and the demand for services to establish reasonable rates.” 49 U.S.C. 10101. The
Board is also directed to promote “effective competition among rail carriers,” 49 U.S.C.
10101(4), and to avoid “undue concentrations of market power,” 49 U.S.C. 10101(12). In
administering these policies, this agency has consistently preserved competition where a sale or
lease would otherwise reduce a shipper’s rail service options from two carriers to one, by
requiring trackage rights or other conditions for approval that would preserve the shipper’s
competitive options.

KJR has failed to show that regulation of the lease is not necessary to carry out the RTP.
In particular, KJR has not shown that the lease is consistent with provisions of the RTP favoring
competition, given the demonstrated competitive harm the proposed lease would cause to
Ameren. KJR has failed to persuade us that there are benefits under other provisions of the RTP
that would outweigh KJR’s failure to make this showing.

Reduced Competition for Ameren. Ameren’s plant is rail dependent for its coal traffic.
By reducing the number of rail carriers with direct access to Ameren’s plant from two (BNSF
and KJR) to one (KJR alone), the proposed lease would reduce the competitive options that are
available to Ameren. To counter the obvious conclusion that the lease is anticompetitive on its
face, KJR makes several arguments based on specific provisions of its lease agreement with
BNSF, and its role as a short line carrier connecting to two large carriers.

First, KJR argues that under the “independent pricing authority” in the lease, BNSF
would retain the power to price the traffic that is interchanged with it at Vermont, IL, thus
preserving the competitive status quo. BNSF would retain the power to quote rates to Ameren
for the entire joint movement, and KJR would not be allowed to impose any surcharge on traffic
to or from Ameren’s plant. KJR would be required to maintain the leased premises at a level that
is sufficient to allow the transport of coal and to interchange coal efficiently with BNSF at
Vermont.

The Board agrees that the independent pricing authority provisions would be a better
outcome for Ameren than giving KJR unfettered control over BNSF’s access to Ameren’s plant.
However, KJR has not shown that the independent pricing authority would eliminate the
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negative competitive impact of the lease or leave BNSF and UP with the same ability to compete
for service to Ameren’s plant as they now have.

Prior to any consummation of the proposed lease transaction, BNSF and KJR/UP are
competitors for Ameren’s traffic. Presumably, any fee KJR now receives from its joint
movement with UP reflects bargaining and trade-offs made by and between UP and KJR to
obtain Ameren’s business. Given this scenario, we take particular issue with the per-car fee that
KJR would receive under the lease for unit train coal traffic handled for the account of BNSF
under its independent pricing authority.3 Post lease, KJR’s fee would set a floor on the rates that
would be charged by BNSF under its independent pricing authority. Such an effect would likely
be permissible if it did not also indirectly set a floor or impact rates moving under a joint
KJR-UP movement after Ameren’s UP and KJR contracts expire. With a guarantee of a specific
fee from BNSF on any joint movement, KJR simply would have no commercial incentive to
accept a lesser fee for its part in a similar movement with UP.

KIJR failed to show that the per car fee is competitive or reasonable in light of the limited
costs that it would incur under the haulage service agreement.* No matter which way the coal
moves and regardless of the quality of the service, the lease would assure KJR of receiving at
least the amount of the fee provided in the lease for coal traffic moving to Ameren’s plant.
Again, KJR would have no reason to accept a less lucrative rate in a joint movement with UP.
Thus, the lease gives KJR more bargaining power to pit UP and BNSF against each other for
KJR’s benefit, possibly increasing Ameren’s rates in the process.

Second, we find unconvincing KJR’s argument that it is too small in relation to its
connecting carriers (BNSF and UP) to be able to exert any monopoly power over coal rates to
Ameren’s plant. While it is true that BNSF and UP, as long-haul carriers, wield more economic
power than KJR, it is also true that neither would have physical access to Ameren’s plant post-
lease without KJR. We are not persuaded that the larger carriers could use their economic
leverage over KJR to keep that carrier from reducing competition between them by establishing a

3 We do not disclose the fee in this decision because KJR seeks to keep it confidential
and disclosing it is not essential in explaining our decision. We note here, however, that the fee
is more than nominal.

* Under the lease, BNSF has the right to require KJR to use BNSF’s locomotives and
fuel in order to avoid the need to change locomotives at the Vermont interchange. See Lease,
Section 18.1 and the definition of “unit train” in Exhibit E. Unit train cars would most likely be
provided by Ameren or BNSF. BNSF could also deduct from KJR’s lease payments the cost of
wood tie replacements that may be necessary to provide unit train coal service in cars loaded up
to 286,000 pounds, up to a maximum amount specified in the lease. See Lease, Section 5.2. If
the parties were to agree to expedite unit train coal service through the Vermont interchange (see
Lease, Sections 23.2 and 23.5), they would seek ways to minimize the need to change crews at
the Vermont interchange by having BNSF provide the crews whenever it can (along with the
locomotives). Thus, with regard to Ameren’s traffic, KJR could be left with little more than
performing routine maintenance on the leased track in exchange for its per-car fee under the
lease.
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floor on rates based on the per-car fee provided in the lease, especially where that fee has not
been shown to be insubstantial. Even if KJR’s connecting carriers had enough economic
leverage over KJR to force that carrier to pass through to them all or part of its benefit from its
market power over Ameren, Ameren might still be worse-off post-lease.

Moreover, KJR’s ability to negotiate in a manner that benefits its own interests is
reflected in its current deals with UP and BNSF. KJR was sufficiently independent of UP to
enter into a separate agreement and billing arrangement with Ameren concerning the joint KJR-
UP movement that is currently serving Ameren’s plant.” In such movements, KJR has
independent pricing authority.® KJR also had sufficient ability to negotiate with BNSF a rate
floor that appears not to be cost or market driven.’

We disagree with KJR’s argument that BNSF’s ability to cancel the lease without cause
would constrain KJR from exerting market power over Ameren. Agreements with
anticompetitive effects can be harmful even if parties can withdraw from them at will. Thus,
BNSF’s ability to cancel the lease without cause does not remove our concern about the impact
of the lease on Ameren as long as it remains in effect. Moreover, BNSF could exercise its right
to cancel without showing cause only by incurring the substantial penalty required, and losing
the benefits due, under the lease.®

Finally, we believe that Ameren has sufficiently demonstrated the competitive harm that
would be caused by the lease, despite its current contract with UP. As the industry moves away
from the longer-term contracts of the past, it is reasonable to assume that Ameren’s traffic will
become contestable during the term of the proposed lease and support for this assumption is
found in the record.” The proposed lease would deny Ameren the benefits of full competition
when that occurs.

> Ameren’s Reply Statement, Joint V.S. of Robert K. Neff and Glennon P. Hof, at 3.
® Petition, at 11-12.

7 We reject KJR’s argument analogizing this lease to the major rail mergers of the 1990s,
where the agency imposed conditions in those few situations where shippers served by one short
line would have lost long-haul competition as a result of the transaction. See Petition, at 19-20.
The agency imposed conditions to preserve competition there, and the Board is taking action to
do the same here based on the record before it. Indeed, the serving short lines involved in those
decisions had no more market power after those transactions than they did before, unlike the
current situation where the serving short line (KJR) would become the sole carrier with direct
access to the shipper’s (Ameren’s) plant with a rate floor for the only traffic on the line.

¥ If BNSF were to terminate the lease without cause, it would be required (a) to pay KJR
a monthly penalty for the remaining duration of the lease (see section 3.6 of the lease), (b) to
forgo the rental fees due under the lease (see Article IV of the lease), and (c) to resume its
common carrier obligation to maintain the line.

° The petition suggests that Ameren’s contract with KJR will continue “for the next year
or two.” Petition, at 12.
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Effects of Lease on Other Potential Shippers. KJR argues that the lease would further the
rail transportation policy and provide public benefits by substituting KJR as a more efficient,
lower-cost operator, on the line, resulting in the restoration of service over the entire line and
service to new shippers. See 49 U.S.C. 10101(4), (5), and (9). KJR has attached to its petition
letters of support from three potential shippers, and the City of Canton has filed in support of
KIJR.

One of the letters is from CIE, a potential shipper of ethanol.'® Before the proposed lease
was signed, CIE had reached an agreement with Ameren to construct a plant on the private spur
track that Ameren uses to connect its plant with BNSF, and CIE signed a separate service
agreement with BNSF. CIE expresses concern that, if the proposed lease is disapproved, BNSF
would allow the line to fall into disrepair. CIE also states that KJR would be able to give it more
“delivery points” (presumably through access to both BNSF and UP). CIE’s basic concern,
however, is that it receive reliable rail service regardless of the carrier.

BNSF continues to have a common carrier obligation to provide service over the line on
reasonable request.!’ CIE does not claim that the line is physically incapable of handling its
traffic now or that BNSF is attempting to back out of its obligation to serve CIE if the lease were
disapproved. Should BNSF fail to provide service upon reasonable request, CIE can pursue
relief from the Board or any contractual relief it may have in the courts.

CIE states that its search for the plant’s location was “largely driven by the desire to have
reliable rail transportation.”'? In locating where it did and securing a service agreement with
BNSF, presumably CIE determined that BNSF’s service would be sufficient. The proposed
lease would not alter CIE’s competitive options — it would merely substitute KJR for BNSF. An
unsupported notion that CIE could get better service under the lease than it expected from BNSF
when it signed its agreement with that carrier or that the lease would give it more rail routing
options does not meet KJR’s burden, given the demonstrated competitive harm to Ameren.

The lease also is supported by two other potential shippers, Hitchcock Scrap Yard, Inc.
(Hitchcock), and United Paving and Construction Company (United), and by the City of Canton.
Hitchcock and United are currently both shipping entirely by truck. Both firms state that, due to
economic considerations, they have had to discontinue trucking shipments to a nearby rail
transload facility served by KJR and that they would benefit from having KJR begin service over
the line, which runs directly in front of their plants, so that they could have direct rail access.

The City of Canton, while already served by KJR on its east-west line, is interested in the
potential traffic that would be attracted to a rehabilitated portion of the line north of Canton and
the corresponding economic development.

19 Future traffic from CIE is uncertain because the record is unclear as to whether the
plant has actually been constructed.

' See 49 U.S.C. 11101(a).
12 See KJR’s Petition, Exh. C.
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Hitchcock and United are not rail dependent, as both are currently shipping entirely by
truck. Nor do they give any estimate of the traffic they would ship by rail if the lease is
approved. KJR estimates that these shippers together “could generate 1100 carloads annually
but does not explain how it reached this estimate, and we find no support for it in the statements
provided by these shippers.'* Even if KJIR’s unsupported estimate of 1100 future carloads per
year were realistic, the total future traffic would be much less than the 9000 carloads (1 million
tons), all captive to rail, that Ameren ships. And neither shipper suggests that it requested
service from BNSF and was denied. Again, KJR’s showing with regard to the potential public
benefits involving these two shippers fails to satisfy its burden regarding the RTP, given the
demonstrated harm to Ameren.

913

Similarly, the City of Canton might benefit over the long term from having KJR lease and
rehabilitate the out-of-service portion of the line (the northern segment). However, the future
benefit of such development is merely speculative and in any event is outweighed by the more
immediate and more certain detriment of a reduction in competition for a high volume shipper
that provides electricity for numerous homes and businesses in central Illinois.

On this record, we find that KJR has failed to show that regulation is not needed to carry
out the rail transportation policy. Consistent with Board policy, Ameren has expended
substantial resources in building a private spur line to access a competing route via KJR and UP
for Powder River Basin coal. Ameren has demonstrated that it would suffer competitive harm
under the proposed lease, as KJR would become the sole rail carrier directly serving its Duck
Creek facility, and the per-car fee under the lease would set a rate floor and otherwise reduce
competition between BNSF and UP in future negotiations for this high-volume, captive traffic.
Conversely, KJR has failed to show that the proposed lease would sufficiently mitigate Ameren’s
harm or result in public benefits to other potential shippers that outweigh the demonstrated harm
to Ameren. Accordingly, we cannot make the requisite statutory finding that regulation of the
lease is not necessary to advance the RTP.

Given our findings on this prong of the statutory criteria for granting an exemption, we
need not address whether the transaction is limited in scope or whether regulation is needed to
protect shippers from the abuse of market power. We also conclude that we should reject KJR’s
notice of exemption as inappropriate for handling under the class exemption process for the
reasons stated herein. Finally, our decision is without prejudice to modifications of the
transaction that better address the potential harm to Ameren and allow the proposal to meet the
criteria for exemption.

This decision will not significantly affect either the quality of the human environment or
the conservation of energy resources.

13 Petition, at 10.

' United does not offer an estimate of the traffic that it would ship by rail if KJR were to
lease the line. Hitchcock states only that it ships “approximately 100,000 tons of scrap metal”
per year but does not state what portion of this traffic is likely to move by rail after the lease.
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It is ordered:

1. Ameren’s request to admit its December 15, 2006 reply in STB Finance Docket
No. 34974 into the record is granted; Ameren’s request that we strike KJR’s February 6, 2007
letter is denied; and KJR’s request that we reject EEI’s April 23, 2007 submission is granted.

2. The petition for exemption in STB Finance Docket No. 34974 is denied.

3. The notice of exemption filed in STB Finance Docket No. 34918 is rejected.

4. This decision is effective on its date of service.

By the Board, Chairman Nottingham, Vice Chairman Buttrey, and Commissioner
Mulvey.

Vernon A. Williams
Secretary
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