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SURFACE TRANSPORTATION BOARD
Washington, DC 20423

Office of Economics, Environmental Analysis and Administration

June 12, 2009

Charlene Dwin Vaughn AICP )
Assistant Director, Office of Federal Agency Programs
Federal Perrmttlng, Licensing and ‘Assistance Section
Advisory Council on Historic Preservation

1100 Pennsylvania Avenue NW, Suite 809
Washington, D.C. 20004

Judith Bitther R

. State Historic Preservation Officer ‘
Alaska Department of Natural Resources
Office of Hlstory and Archaeology,
550 West 7™ Ave, Suite 1310
Anchorage, AK-99501- 35@_5

Kathryn Kusske Floyd

Mayer Brown LLP

1909 K Street N.Wi
Washington, D.C. 20006 1 101

Re:  STB Finance Docket No. 34658, The Alaska Railroad Corporation — Petition for
Exemption to Construct and Operate a Rail Line Between North Pole and Delta
Junction, Alaska

Dear [See Recipient list above]:

The Board’s Section of Environmental Analysis (SEA) appreciates the Advisory Council
on Historic Preservation’s (ACHP), Alaska State Historic Preservation Officer’s (Alaska SHPO),
and Alaska Railroad Corporation’s (ARRC) participation in the development of a Programmatic
Agreement (PA) for a proposed rail line between North Pole and Delta Junction, Alaska
(Northern Rail Extension). As explained in more detail below, I have enclosed a revised version
of the PA, which in large part incorporates your suggested revisions. I would like you to please
take a moment to read over the revised PA to ensure that you are satisfied with how we have:

captured your comments.

Our consultation regarding the PA on March 6, 2009, was very helpful. In addition, we
received written comments on the draft PA from ACHP dated March 26, 2009, Alaska SHPO




dated March 20, 2009, and ARRC dated February 11, 2009. All o‘f‘fhe requested revisidns were

~ considered in the revised PA. Those that were not incorporated into the PA are explained in the

¢

track changes version of the PA. Regarding the request to further develop an Agency
Consultation and Coordination Plan (ACCP), we added detail about the ACCP’s components and
review schedule, made it clear that.development of the ACCP may begin before full execution of
the PA, and extended the period to develop the ACCP from 30 to 60 days. This is because SEA
has previously prepared much related work for multiple alternatives'including a survey and
testing strategy/predictive model, a cultural resource survey and evaluation, a potential effects
analysis under the National Environmental Policy Act, and a Government-to-Government
Consultation and Coordination Plan. Because the number of potential historic properties,
participating agencies, and participating federally recognized Tribal Governments would vary
substantially depending on the alternative, the development of the ACCP would be much more

~ focused, efficient, and effective once the alternatives being considered have been reduced in any

Board decision grantmg ARRC the authorlty to construct and operate the Nonhem Rail
Extension. : :

We have enclosed copiés of the revised PA for your review in two formats: for

readability, a cleanly formatted version, and for reference, a track changes version with your

comments embedded in the margin. Also attached are the prevmus letters to SEA from ACHP,
Alaska SHPO, and ARRC.

If you have any additional comments on the PA, please mail them to Dave Navecky of
my staff at the address appearing on the letterhead, or you may also email them to ‘ ‘
naveckyd@stb.dot.gov by July 17, 2009. If all parties are satisfied with the PA, we will begin
circulating the document for signature beginning with SHPO.

- Thank you for your participation in this project. If you have any furfher questions, pleése ,
do not hesitate to contact Dave Navecky, SEA’s Project Manager, at 202-245-0294.

Sincerely,

&mﬁm

Victoria Rutson
Chief ‘
Section of Environmental Analysis -

Enclosures
1) Revised PA, formatted for readability ‘
2) Revised PA, for reference with comments embedded in the margins
3) Lettersto SEA from ACHP, Alaska SHPO, and ARRC with comments on the PA
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DRAFT PROGRAMMATIC AGREEMENT
AMONG
SURFACE TRANSPORTATION BOARD
ADVISORY COUNCIL ON HISTORIC PRESERVATION, AND
ALASKA STATE HISTORIC PRESERVATION OFFICER
. REGARDING
THE ALASKA RAILROAD CORPORATION, NORTHERN RAIL EXTENSION
BETWEEN NORTH POLE AND DELTA JUNCTION, ALASKA '

STB Finance Docket No. 34658

WHEREAS, the Surface Transportation Board (STB)', the lead Federal agency, has received an
application for the construction and operation of a rail line from the Alaska Railroad Corporation
(ARRC or applicant), to extend its ex1st1ng system between North Pole and Delta Junctlon, ,
Alaska (Undertaking); and,

WHEREAS, the STB has determined that the proposed project is an Undertaking which may .
have an effect upon properties included on or eligible for inclusion on the National Register of
Historic Places (NRHP), i.e., “historic properties” as defined at 36 CFR 800.16 (I)(1), the full
extent of which will not be known untﬂ after execution of this Agreement and

WHEREAS, the STB is in consultation with the Advisory Couneﬂ on Historic Preservation
(ACHP); Federal Railroad Administration (FRA); the United States Department of the Interior -
Bureau of Land Management, Alaska State Office (BLM); U.S. Department of Defense, Alaskan
Command (ALCOM); U.S. Air Force, 354th Fighter Wing, Eielson Air Force Base (354th
- Fighter Wing);and the Alaska State Historic Preservation Officer (SHPO), pursuant to Section
800.14(b) of the regulations (36 CFR Part 800) implementing Section 106 of the National
Historic Preservation Act, 16 U.S.C. 470f (NHPA); and, ‘

WHEREAS, the STB, ACHP and SHPO are Signatories pursuant to 36 CFR 800.6(c)(1) and
have authority to execute, amend or terminate this Programmatic Agreement (Agreement); and,

WHEREAS, the FRA, BLM, ALCOM, 354th Fighter Wing, and ARRC are Invited Signatories
pursuant to 36 CFR 800.6(c)(2) and have the same authority to amend or terminate this

- Agreement as Signatories. The refusal of any party invited to become a signatory to this
Agreement does not invalidate the Agreement; and, l

WHEREAS, the FRA is an invited signatory because they have provided grant ﬁlnding to
ARRC for preliminary engineering and environmental analy51s for the Undertaking and could
provide future grant fundmg, and :

~

1

The Surface Tran'sportation Board (STB) was created with the passage of the ICC Termination Act of 1995

(Pub. L No. 104-88). The STB, an independent agency administratively housed within the U.S. Department of

Transportation, is responsible for administering rail, pipeline, and certain adjudicatory functions involving motor -

and water carriers. These responsibilities are similar to those duties formerly administered by the Interstate

Commerce Commission. The STB-is the lead agency under the National Environmental Policy Act (NEPA) for the |
Northern Rail Extension Project. : 1
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WHEREAS, the BLM is an 1nv1ted signatory because they are a land holder and have authority
to issue a linear right-of-way grant for the Undertaking to pass through those Federally managed-
. lands; and.

'~ WHEREAS, the ALCOM is an invited signatory because any alternative segment of the
. Undertaking located on military trammg areas would require ALCOM service component
concurrence; and

WHEREAS, the 354th Fighter Wing is an invited signatory because the Undertaking would pass
through Eielson AFB, and would require permission from Eielson AFB for construction; and

WHEREAS, the State of Alaska’s Department of Natural Resources (ADNR) is a Concurring
Party pursuant to 36 CFR 800.6(c)(3) because they are a major land holder in the study area and
would need to grant right-of-ways associated with the Undertaking. The refusal of any party
invited to concur with this Agreement does not invalidate the Agreement; and, -

WHEREAS, STB has consulted with and continues to consult with the Indian Tribes and Alaska
native corporations outlined in Appendix A.3 of this Agreement who may attach a religious
and/or cultural significance to properties that may be affected by the Undertaking and these
Tribes have been invited to participate in this Agreement as Concurring Parties; and,

WHEREAS, the STB, in consultation with SHPO, has established the Undertaking’s Area of
Potential Effects (APE), as defined at 36 CFR 800.16(d), as the area potentially disturbed by the

-actual railbed (100 feet on either side of the track centerline) plus an expanded area of 328 feet
(100 meters) on either side of the rail centerline to accommodate the proposed mainline track,
any ancillary support facilities and the potential indirect impacts that could result from
construction and operation of the rail line; and,

WHEREAS, the STB, as lead Federal agency, in conjunction with the FRA, BLM, USACE,
ALCOM, 354th Fighter Wing, Alaska DNR, and USCG (i.e., cooperating agencies) has prepared
an Environmental Impact Statement (EIS) in accordance with the requirements of the National
Environmental Policy Act (NEPA) to address the potential impacts of the Undertakmg ona
variety of human and natural resources; and,

WHEREAS, the STB, in consultation with the Signatories and Invited Signatories, developed an
Identification Plan (ID Plan) for inventory of potentially-eligible historic properties prior to
construction, and has conducted potentially-eligible historic properties inventories for a range of
alternatives, which were subsequently narrowed down for mclusmn in the EIS; and,

WHEREAS, the STB has made a reasonable and good faith effort to identify and evaluate
historic properties within the APE for the purposes of comparing impacts in the EIS; and,

WHEREAS, the STB has made determinations of eligibility for the National Registér of
Historic Places (NRHP) for certain historic properties within the APE and SHPO has concurred
with most of those findings; and, S

WHEREAS, the applicable requirements of the NHPA, the American Indian Religious Freedom
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Act, 42 U.S.C. 1996 et. seq. (AIRFA), and the Native American Graves Protection and
Repatriation Act, 25 U.S.C. 3001 et. seq. and 43 CFR 10 (NAGPRA), have been considered in
the development of the ID plan and this Agreement does not waive the responsibilities of the
Signatories and Invited Signatories under these acts and regulations; and,

WHEREAS, the STB has deferred, until after STB licenses an alternative, the final
identification, evaluation, assessment of effect and mitigation of historic properties that may be -
affected by this Undertaking through the establishment of this Agreement;.

NOW, THEREFORE, the Signatories and Invited Signatories to this Agreement consent that
the proposed Undertaking shall be implemented in accordance with the following stipulations
in order to consider the effect of the Undertaking on historic properties and to satlsfy all
Section 106 NHPA responsibilities for all aspects of the Undertakmg

STIPULATIONS
The STB shall ensure thatkthe following measures are carried out:

1. Administrative Considerations:

A. The STB and Invited Signatories shall attach this Agreement or the measures
(stipulations) called for in this Agreement to any Record(s) of Decision (ROD),
approved permit(s), or other condition(s) issued for this Undertaking so that this
Agreement and its requirements become legally enforceable and binding on those
actions.

B. This Agreement and all of its requirements shall be binding on ARRC, as the
current applicant for STB authonzatlon, and on its heirs, successors, and
assignees.

C. Because of both singular and overlapping legal authorities and purviews among
the Signatories and Invited Signatories regarding individual Undertaking
components or activities, any or all of these agencies may be responsible to carry
out the terms of this Agreement for a given Undertakmg component or activity.
That agency or agencies that has/have purview over a given Undertaking
component or activity is referred to in this Agreement as the “responsible

-agency(ies),” hereinafter. To promote coordination among the agencies and to
expedite the conduct of tasks pursuant to this Agreement, the responsible
agency(ies) can make informal arrangements among themselves regarding the
implementation of this Agreement so long as the substance of this Agreement is
followed. However, if there is more than one agency with purview over a given
Undertaking component or activity, all involved agencies shall remain aware of
the substance, progress, and any problems with implementing this Agreement for
that Undertaking component or activity and remain involved to prevent and
resolve problems. For certain larger Undertaking components and activities, it
may be advisable for all involved agencies to carry out the terms of this
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Agreement jointly.

D. No later than 60 days after issuance of any STB Final Decision granting ARRC
the authority to construct and operate the Undertaking, the STB and the SHPO
shall consult and develop an Agency Consultation and Coordination Plan (ACCP)
that outlines how the agencies shall coordinate with each other in carrying out the
terms of this Agreement. The ACCP shall include a list of anticipated

_ Undertaking components and activities and which agency will be the “responsible
agency(ies)” for each. The ACCP should also include procedures for review and
-approval of resource determinations, treatment plans, any preliminary field
reports, and final technical reports, according to the reporting structure described
in Stipulation VII(C) and VIII(D) of this Agreement. This ACCP may be
amended as needed by these parties. Drafting of the ACCP may begin prior to
any STB demsmn to license an alternative.

E. The Signatories and Invited Signatories shall enforce the terms of this Agreement,
approvals, and other conditions that incorporate this Agreement and its terms.
Each shall notify the others if any of them becomes aware of an instance of
possible non-compliance with the terms and conditions of this Agreement or
permit or conditions as they relate tq this Agreement. In such case, the
“responsible agency(ies)” shall ensure compliance consistent with its/their legal
authorities and consult with the other agencies, as needed. ’

F.  Consultation shall be an ongoing process throughout the construction phase of the
- Undertaking. The STB, SHPO, Indian tribes and Native Alaska Corporations,
Invited Signatories and the ACHP may consult at any time in writing, including e-
mail, or telephone. Formal contacts and reviews will be established in the ACCP
and Plan for Tribal Consultation in Stipulation III.

II. Applicability of this Agreement and Area of Potential Effect:

A. This Agreement shall apply to the Undertaking licensed by the STB and all
components of it, including actions specified in the EIS, permits and approvals, or
other documents so long as they are within the jurisdiction of the STB and Invited

- Signatories.

B. STB will provide final determinations of eligibility for the National Register and
findings of effect to the SHPO for concurrence for only those sites that are
identified within the APE for the alternative licensed by the STB. Any future

- refinements to an APE in conjunction with this Undertaking shall be made in
consultation with the SHPO, consistent with 36 CFR 800.4. All determinations of
eligibility and of the effects of the Undertaking shall take into account the
professional standards, guidance, and research of both the cultural resources and

railroad design professions, including the Secretary of the Interior’s Professional
Qualifications Standards (48 FR 44734-44737. Consistent with 36 C.F.R. §

- 800.4(d)(1), the STB may determine that there are historic properties w1th1n the
APE, but that the Undertaking will have no effect on them
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III. Tribal Consultation:

STB initiated consultation with the Tribes and Indian organizations outlined in Appendix
A.3 of this Agreement regarding the Section 106 process, in conjunction with the
preparation of the EIS. Consultation will continue as the terms of this Agreement are
carried out. No later than 60 days after issuance of any STB Final Decision granting
ARRC the authority to construct and operate the Undertaking, and prior to the initiation
of construction in an area previously identified through the section 106 process as being
eligible to the NRHP, STB, in consultation with the SHPO and tribal organizations, shall
develop a Plan for Tribal Consultation (PTC) that outlines procedures for agencies to
consult with tribal organizations in carrying out the terms of this Agreement. This PTC
shall be acceptable to the tribal organizations and describe when and how these
organizations shall be consulted, the contact names and information for each
organization, procedures for review of treatment plans (as appropriate), and other

- matters. This PTC may be amended as needed. The procedures in the PTC will be
integrated into the ACCP and the agencies’ implementation of this Agreement as

/ | ' necessary. ‘

IV.  Identification Plan for Historié Properties and Assessment of Effects:

Al Additional identification and evaluation efforts for historic properties may be -
required as the activities related to this Undertakmg progress, including (but not
~ limited to): .

1. Any areas of surface/subsurface disturbance related to this Undertaking and
within the jurisdiction of the STB authority, including rail alignments as well
as ancillary facilities, staging areas, and borrow areas, which are outside the
area surveyed in 2006-2007. '

2. Portions of any alternative or alignment for which ARRC has received
authority from the STB to construct and operate that were not surveyed during
the 2006-2007 investigations, such as portions of the Salchaket Village that
were not surveyed due to the presence of private property and native
allotments.

3. Previously identified sites within the surveyed APE, and along the alignments
that may receive authorization from the STB to construct and operate, which
require additional evaluation to establish boundarles and/or to determine the
effects of the Undertaking. —

B. Additional identification and evaluation efforts shall follow the administrative
and consultation procedures established in the ACCP and PTC, as described in
Stipulations I(D) and III." Additional identification and evaluation shall conform
with Federal and state guidelines for fieldwork in Alaska, be compatible with
previous investigations for this Undertaking, and may include a phased approach
to testing and_evaluation, as described in 36 CFR 800.4b2 and 800.5a3.
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C.

D.

The STB, as the lead agency, and BLM shall evaluate properties identified
through such studies in accordance with 36 CFR 800.4(c). .

If the studies result in the identification of properties that are eligible for the
National Register, STB shall assess adverse effects in accordance w1th 36 CFR
800.5.

V. Treatment of Historic Properties:

A

Any design changes, modifications, and refinements of the Undertakmg shall
endeavor to avoid impacts to historic properties.

For historic properties that cannot be avoided by the Undertaking, ARRC shall
develop treatment plans to minimize or mitigate the effects. Treatment plans shall
be developed in consultation with STB, SHPO, the Invited Signatories, and tribal
organizations that may attach religious and/or cultural significance to the
identified property. During the preparation of treatment plans, the STB shall
consider the views of these parties and the public. All treatment plans must be
approved by STB, SHPO, any land managing agencies (as appropriate to their

. jurisdiction), and any tribes (as appropriate) prior to implementation. Under 43

CFR 7.7(a) "Protection of Archaeological Resources,” tribes that consider any -
sites on public lands within the APE as having sacred or cultural importance have:
30 days within which to comment on the treatment plans.

1. Most historic properties identified through the 2006 and 2007 surveys are
archaeological sites. For historic properties that are archaeological in nature
and significant for their research data potential (criterion D), the treatment
measures may follow standard mitigation through data recovery. Treatment
plans for data recovery shall include, at a minimum, a research design with
provisions for data recovery and recordation, analysis, reporting, and curation
of resulting collection and records, and shall be consistent with the Secretary
of Interior’s Standards and Guidelines (48 FR 44734-44737). Treatment
plans must be consistent with easement and permit requirements of other
agencies, when applicable. To the extent possible, treatment plans should
group related sites or areas, so that the treatment of related resources can be
considered in context, and to minimize the burden of review and approval by
agencies.

2. A number of the resources identified during the 2006 and 2007 surveys were

sites relating to the historic period, or were significant for values other than
their potential research value (e.g., eligible under criteria' A, B, or C),
including those related to the “potentially eligible” Salchaket Village site.
Treatment plans for such resources, if warranted, shall specify approaches for
treatment or mitigation of the property in accordance with the principles,
standards, and guidelines appropriate to the resource. This may include, but

. not be limited to, use of such approaches as relocating a historic property, re-
landscaping to reduce effects, public interpretation, ethnographic recordation,




Review Draft- Administratively Confidenﬁal

oral history, archival research, or prescribing use of a component or activity of
this Undertaking in such as way as to minimize effects to historic properties

or to those concerned about the effects of that component or activity.

Methods of recordation and documentation described in the treatment plan
shall conform with the Secretary of the Interior’s Standards for Architectural
and Engineering Documentation (48 FR 44730-44734) or other standards
specified by SHPO. :

In lieu of standard mitigation approaches described above, treatment plans may

“adopt other alternative approaches to minimize or mitigate effects to historic
‘properties, including, but not limited to, assisting in the development of tribal

historic preservation plans, developing detailed historic contexts for the region,

- developing educational materials, purchasing properties containing historic

resources, or developing historic property management plans. Such alternative

- options must be approved in writing by all Signatories and Invited Signatories to

the Agreement.

Treatment plans shall be reviewed according to the procedui‘es established in the
ACCP and PTC. Disputes or objections to treatment plans shall be resolved in
accordance with stipulation XII below. :

VL. Momtormg

A,

D.

A.

If stlpulated as part of a treatment plan, when the probability to uncover
unidentified archaeological or historic materials is determined likely by the

* consulting archaeologist or SHPO, ARRC shall ensure that an archaeologist

meeting the qualifications of the Standards and Guldelmes is-present to monitor
specific ground-disturbing activities.

‘The results of monitoring shall be included in a report to the STB and SHPO.

This report shall be developed, within 3 months of fieldwork and be acceptable to

- both the “responsible agency(ies)” and the SHPO. \

if sites are discovered during monitoring, ARRC shall follow the procedures
outlined in Stipulation IX of this A greement

If human remains are discovered during monitoring, ARRC shall follow the
procedures outlined in Stipulation X and the Plan of Action (Appendix A).

VII. Curation:

ARRC shall ensure that all artifacts, faunal remains, samples, records and field
notes, and related materials collected during activities covered by this Agreement
are deposited in the University of Alaska Museum of the North in Fairbanks, or

- another repository or institution approved by the SHPO. The curatorial facility
shall meet requirements found in 36 CFR 79, Curation of F ederally Owned and
Admmtstered Archaeological Collections.
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B.

Curation arrangements between ARRC, or their cultural resources consultant, and
an approved institution must be part of any treatment plan.

ARRC shall incur all reasonable costs charged by the approved institution for
curation of materials collected in conjunction with recovery actions under this
Agreement. “Reasonable costs™ shall be determined by the curatorial facility and
approved by SHPO, and be cons1stent with profess1onally acceptable curatorial
standards

Consistent with 36 CFR 79, collections shall be packaged in archival quality
materials and in a manner appropriate to the material type. Collection preparation
and packaging shall be acceptable to SHPO and recewmg institution, and
consultation in advance is recommended.

Materials collected in conjunction with recovery actions under this Agreement
will remain the property of the landowner unless a gift or purchase agreement is
negotlated

VIII. Annual Meeting and Reports:

A.

C.

Annual Meeting

Annual Meeting: A meeting of the STB, ACHP, SHPO, and Invited Signatories,
as well as the Concurring Parties if they so wish, shall be held within one year of
any STB final decision granting ARRC the authority to construct and operate the
Undertaking, and each year by that same date, thereafter, to discuss the previous

year’s activities, and activities scheduled for the upcoming year. The meeting

~ shall be held in Anchorage at the Alaska Office of History and Archaeology, or at

another location by consensus of the Signatories and Invited Signatories. The
parties may participate by telephone if they so desire, and minutes of the meetings
will be distributed as soon as possible afterwards.

Additional Meetings

The ACCP may establish an additional meeting schedule among all or some of
the parties to this Agreement. If any party deems a meeting necessary in addition
to the annual meeting described above their request shall be considered in
consultation with the other parties.

Annual Report

ARRC or their designated consultant shall prepare an annual report on the
progress of cultural resources activities as they relate to compliance with the
stipulations of this Agreement, and shall distribute it to all parties to this -
Agreement at least 45 days prior to the Annual Meeting.

The annual report shall include the following:
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(a)

(b)

©

A description of the past year’s effort and anticipated upcoming
efforts for identification, evaluation, mitigation, and protection of
historic properties. This can include descriptions of sites, artifacts
encountered, or other archaeological or historic materials
encountered, including representative photographs and
illustrations;

A description of the progress of the Undertaking and any known or
expected changes to the Undertaking;

- An evaluation of the effectiveness of this Agreement and whether

any amendments or changes are needed based on deficiencies or
project modifications. ‘

D. _Additional Reporting

Implementation of this Agreement shall include administrative reporting as well
as the preparation of technical reports on resource investigations. The reporting
shall use the following procedures unless modifications to this reporting structure
are agreed to by the STB, SHPO, and Invited Signatories and reflected in the

ACCP.
(a)

®

©

Progress reports. Progress reports shall be submitted quarterly by
ARRC to the STB for the duration of the construction portion of
the Undertaking following execution of this Agreement.. Progress
reports may be in letter format and shall describe fieldwork
activities for historic properties as well as relevant construction
progress that was initiated, underway, or completed for the most

recent performance period, and identify steps to be initiated,

continued, or completed in the next quarter. These reports may be
combined with other STB reporting requirements.

Progress summaries. Progress summaries shall be submitted by
the STB to the SHPO and Invited Signatories every six months for

the duration of the construction portion of the Project. The first

progress summary shall be distributed six months following
execution of this Agreement, with subsequent summaries

following each six months thereafter until the construction portion
of the Undertaking is completed. The progress summaries shall-
identify steps initiated, underway, or completed for the most recent
performance period and identify steps to be initiated, continued, or
completed in the next six-month period.

Preliminary field reports. Preliminary reports on the progress of
historic property fieldwork shall be prepared by ARRC that

demonstrate the completion of data recovery, or other procedures,
investigations and site treatments approved iri the treatment plans.
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The use of preliminary field reports is designed to facilitate a
phased approach to resource evaluation and mitigation, as
provided for in 36 CFR 800, and to facilitate reasonable
construction planning and progress. ARRC shall distribute
preliminary reports to the STB, SHPO, and the appropriate land
managing agency(ies), and those parties will have twenty (20)
business days to review the report and either concur or request
additional fieldwork, after which concurrence will be presumed.
Construction may proceed, in the area of the completed fieldwork,
after the STB, SHPO, and appropriate land managing agency(ies)
concur with the preliminary field report. - If additional work is
deemed necessary the parties will consult with ARRC to determine
the nature and scope of that work.

(d)  Technical reports. Technical reports describing the results of
background research, fieldwork activities, and laboratory analyses
shall be prepared according to the standards and permit guidelines
appropriate to the resource, including final report standards for
archaeological excavation.. The extent of report distribution as
well as procedures for review of draft and final technical reports .
shall be established in the ACCP. ARRC shall issue final technical
reports no later than two years from the completion of fieldwork
activities and, in consultation with the SHPO, shall prepare '
sufficient copies for dissemination to the Concurring Parties,
appropriate public libraries, educational institutions, and other
repositories. B o

IX. Procedures for Inadvertent or Unanticipated Discoveries:

A. Upon the inadvertent discovery of a potential historic property in any activity’s
APE, all work in the vicinity shall immediately cease and ARRC shall protect the
discovery site against further disturbance.

¥

B. Upon' the inadvertent discovery of human remains, sacred objects, or mortuary
objects in any activity’s APE, all work in the vicinity shall immediately cease and
a plan of action for the treatment of human remains (Appendix A) shall be
implemented. ARRC shall ensure that any and all human remains, sacred objects,
and objects of cultural patrimony discovered as a result of activities related to the
Undertaking will be treated with dignity and respect. '

- C Upon the unanticipated discovery of historic properties during construction that
are not human remains, the Unanticipated Discoveries Plan shall be followed
(Appendix A.2).
X, Treatment of Human Remains:

It is the intent of this Undertaking to avoid the disturbance or removal of any human

10 /




Review Draft- Administratively Confidential

remains. No activity will knowingly disturb human graves or human remains. If human
‘remains, sacred objects, or mortuary objects are inadvertently discovered during the-
course of construction or operation, all activities in the vicinity shall immediately cease
and the Plan of Action (POA) for the treatment of human remains (Appendix A) shall be
implemented. The STB and ARRC shall ensure that any and all human remains, sacred
~ objects, and objects of cultural patrimony discovered as a result of the Undertaking shall
at all times be treated with dignity and respect. Notification and consultation with tribes
shall be conducted in accordance with the PTC described above in Stipulation III.

XI.  Training:

A On an annual basis, ARRC shall ensure that on-site supervisory-level employees
and contractors are trained in procedures for identifying and reporting historic
properties that may potentially be discovered during the course of their work.
Minimally, the training shall include guidelines for identification of historic -

.properties, and notification procedures when archaeological materials,  human
remains, and historic period sites are discovered. -

B. © ARRC shall also ensure that its supervisory-level contractors and employees are
advised against the illegal collection of historic and prehistoric materials,
including human remains, and are farmhanzed with the scope of applicable laws.
and regulations, ,

c. Pnor to the implementation of training, the curriculum shall be reviewed and
approved by the STB and SHPO. ‘

D.  Training shall be conducted by an archaeologist meeting the qualifications of the
Standards and Guidelines. However, ARRC’s supervisory level employees and
contractors may attend the above training and convey the mformatlon to staff
unable to attend.

E On an annual basis, ARRC shall supply to ihe STB and SHPO avli‘st of employees
and contractors who attended the annual training, and procedures through which
the information was conveyed to employees and contractors who did not attend.

XII. Dispute Resolution:
Should any party to this agreement object within 30 days of any treatment plan or report
provided for review or actions proposed pursuant to this Agreement, STB and the SHPO
shall consult with the objecting party to resolve the objection. ’

A.  Ifthe STB and/or SHPO determine that the objection cannot be resolved, thé STB’
shall forward all documentation relevant to the dispute to the ACHP. Within 30
days after recelpt of all pertinent documentation, the ACHP will either:

(1)  Provide the STB with recommendatlons which the agency w111 take into
account in reaching a final decision regarding the dispute; or

11
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(2)  Notify the STB that it will comment pursuant to 36 CFR 800.7, and
proceed to comment. Any ACHP comment provided in response to such a
request shall be taken into account by the STB with reference to the
subject of the dispute. STB will provide a copy of its written response to
ACHP comments or final decision on any dispute to all partles to the
agreement before proceeding.

(3)  Any recommendation or comment provided by the ACHP shall be
understood to pertain to the subject of the dispute; the STB’s
responsibility to carry out all actions under this Agreement that are not the
subjects of the dispute shall remain the same. ‘

B.  Atany time during implementation of the measures stipulated in this Agreement,
should an objection to any such measure or its manner of implementation be
raised by a member of the public, the STB shall take the objection into account
and consult as needed with the objecting party, SHPO, or the ACHP to resolve the
objection. :

XIII. Amendments:

XIV.

XV,

XVIL

Any Signatory or Invited Signatory to this Agreement may request that the other
Signatories consider amending it, whereupon the parties shall consult to consider the
amendment(s). Amendments will be executed in the same manner as the original
Agreement. Concurring Parties may suggest proposed amendments to the Signatories-
and Invited Signatories, who shall consult to consider them.

Termination:

/ . . ' -
~ Any Signatory or Invited Signatory to this agreement may terminate it by providing thirty

(30) days notice to the other parties explaining the reasons for the termination.” The
Signatory or Invited Signatory shall consult during this period to seek agreement on
amendments or other actions that will avoid termination. In the event of termination, the
STB will comply with 36 CFR 800.1 through 800.7 on remaining Undertakmg
components, activities, or outstanding issues.

Failure to Carry Out Agreement:

If the STB does not ensure that the terms of this Agreement are carried out, or if the
ACHP determines that the terms of this Agreement are not carried out, the STB shall
comply with 36 CFR Part 800.1 through 800.7 with regard to 1nd1v1dual Undertakings
covered by th1s Agreement.

Duration:

This Agreement shall become effective upon execution by the STB, the ACHP and
SHPOQ, and shall remain in effect for a term of five years from its date of execution, at:
which point the Agreement may be renewed.
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XVIL Executior_l and Implementation:

Execution and implementation of this Agreement evidences that the STB has satisfied
responsibilities under Section 106 of the National Historic Preservation Act pursuant to

. 36 CFR 800, and that SHPO has satisfied responsibilities under the Alaska Historic
Preservation Act pursuant to AS 41.35.

A. = SIGNATORIES
Surface Transportation Board

By: | : Date:
(Victoria Rutson, Chief, Section of Environmental Analysis)

Advisory Council on Historic Preservation

By: : Date:
(Name, Title) :

Alaska State Historic Preservation Officer

By: , Date:
Judith E. Bittner, -
State Historic Preservation Officer.

13




Review Draft- Administratively Confidential

B. INVITED SIGNATORIES
Cooperating Agencies and Applicant

Cooperating Federal Agencies '
U. S. Department of Interior - Bureau of Land Management, Alaska State Office

By: Date:

Shelly Jacobson, Central Yukon Field Manager

U.S. Air Force 354th Fighter Wing, Eielson Air Force Base

By: Date:

Mark W. Graper, Brig Gen, USAF 354th F ighter Wing, Commander

U.S. Department of Defense, Alaska Command

5

By: Date:

Dana T. Atkins, Lieutenant General, USAF, Commander

Federal Railroad Administration

By: -~ Date:
Joseph Szabo, Administrator

Applicant

Alaska Railroad Corporation

By: Date:

Patrick K. Gambile, President
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C. Concdrring Parties

~Agencies
State of Alaska, Department of Natural Resources

By:

Director, Division of Mining, Land, and Water

- Tribes
Healy Lake Village

By:

(Name, Title)

Village of Dot Lake

| By:

(Name, Title)

Northway Village

By:

(Name, Title)

Native Village of Tetlin

By:

{Name, Title)

Native Village of Tanacross

By:

. (Name, Title)

Native Village of Eagle

By:

~ (Name, Title)

Nenana Native Association ' 5

Date:

Date:

Date:

Date:

Date:

Date:

Date:
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" By:

(Name, Title)
Native Village of Minto

By:

(Name, Title)

Tok Native Association

By:
' (Name, Title)

Indian Organizations
Tanana Chiefs Conference, Inc.

By:

(Name, Title)

Doyon, Ltd.

‘By:

(Name, Title)

Upper Tanana Inter-Tribal Coalition

By:

' (Name, Title)

Date:

Date:

Date:

Date:

Date:

Date:
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Glossary of Terms/Acronyms ,

Adverse Effect: When an undertaking may alter, directly or indirectly, the characteristics of a
historic property that qualify the property for inclusion in the National Register in a manner that
would diminish the integrity of the property's location, design, setting, materials, workmanship,
feeling, or association. Adverse effects may include reasonably foreseeable effects caused by the
undertaking that may occur later in time, be farther removed in distance or be cumulative.

Area of Potential Effect: The Area of Potential Effect (APE) is the geographic area within »
which the project may cause physical, visual or audible effects to the character or use of historic
properties. It includes all areas of construction, such as rights-of-way (ROW), staging areas,

extra work spaces, yards access roads, borrow areas, and other ancillary facilities. The APE is -
influenced by the scale and nature of an undertaking and may be different for different kinds of
effects caused by the undertaking. Determination of the APE may take into account the
professional standards, guidance, and research of both the historic properties and railroad design
professions. :

Borrow Area(s): An excavated area where matenal has been or will be dug for use as fill at
another location. '

Consulting Parties: Consulting parties include SHPO, Indian tribes, representatives of local
governments, applicants for Federal assistance, permits, licenses and other approvals, and certain
individuals and organizations with a demonstrated interest in the undertaking.

Cultural Resource: any tangible or observable evidence of past human activity, regardless of
significance, found in direct association with a geographic location, including tangible properties
possessing intangible traditional cultural values.

Curation: The preservation of material remains that are excavated or removed during a survey,
excavation, or other study of a prehistoric or historic resource, and associated records that are
prepared or assembled in connection with the survey, excavation or other study. - .

Days: Calendar days.

Eligible for the National Register of Hlstorlc Places: The term ehglble for the National ;
‘Register includes both properties formally determined as such in accordance with the regulations
of the Secretary of the Interior and all other properties that meet the National Register criteria.

Federal Agency(s): Any Federal entity with a statutory obligation to fulfill the requirements of
Section 106 who has jurisdiction over an undertaking and takes legal and financial responsibility
for Section 106 compliance in accordance with Subpart B 36 CFR 800. The Federal Agency(s)
has approval authority for the undertaking and can commit the Federal agency to take

appropriate action for a specific undertaking as a result of Section 106 compliance.

Historic Property: Any prehistoric or historic district, site, building structure, or object

included in or eligible for inclusion in, the National Register of Historic Places maintained by the
Secretary of the Interior. This term includes artifacts, records, and remains that are related to

17
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and located within such properties. The term includes properties of traditional religious and
cultural importance to an Indian Tribe that meet the National Register criteria.

Human Remains: The physical remains of a human body.
ID Plan: Identification Plan.

Indian Tribe: An Indian Tribe, band, nation, or other organized group or community, including
a Federally-recognized Native Village, Regional Corporation or Village Corporation, as those

~ terms are defined in Section 3 of the Alaska Native Claims Settlement Act (43 U.S.C. 1602)
which is recognized eligible for the special programs and serviced provided by the United States -
to Indians because 'of their status as Indians. -

Keeper of the National Register: The Keeper is the individual who has been delegated the
authority by the National Park Service (NPS) to list properties and determine their eligibility for
the National Register. The Keeper may further delegate this authorlty as he or she deems
appropriate.

NAGPRA: Native American Graves Protection and Repatriation Act (25 U.S.C. 3001 et. seq.).

National Reglster The National Register lists propemes formally determined ehglble for the
National Register of Historic Places.

National Register Criteria: National Register criteria are criteria established by the Secretary
of the Interior for use in evaluating the eligibility of properties for the Natlonal Register (36 CFR
60). The National Register of Historic Places crltena are listed below:

The quality of significance in American hlstory, archltecture archaeology, and culture is present
in districts, sites, buildings, structures, and objects of state-and local importance that possess
integrity of location, design, setting, materials, workmanship and feeling and:

a. that are associated with the events that have made a significant contribution to the
broad patterns of our history; or

b. - that are associated with the lives of persons significant in our past; or

c.  that embody the distinctive characteristics of a type, period, or method of

construction, or that represent the work of a master, or that possess high artistic

value, or that represent a significant and distinguishable entlty whose components

may lack individual distinction; or , \
" d that yielded, or may be likely to yield, information on prehistory or history.
Criteria considerations: ordinarily cemeteries, birthplaces, or graves of historical ﬁgures;
properties owned by religious institutions or used for religious purposes; structures that have
been moved from their original locations, commemorative in nature; and properties that have
achieved their significance within the past 50 years shall not be con51dered eligible for the
National Register of Historic Places (36 CFR 60.4).

18
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NRHP: National Register of Historic Places.
PA: Programmatic Agreement.
SHPO: State Historic Preservation Officer. S

Site: Site definition is different for each state but is generally defined by Willey and Phillips

- (1958:18), as any reasonably definable spatial unit that contains features or is fairly continuously
covered with artifacts that are indicative of an occupation 50 years or older. A site may be
defined as "a spatial cluster of cultural features, or items, or both” (Binford 1972:46). These
definitions apply to both prehistoric and historic sites. Archaeological context may be defined by
the inclusion of any of the following: soil staining, associated fire-cracked rock, ceramics,
features, or a concentration of materials within a reasonably defined spatial boundary.

 STB: Surface Transportation Board.

Traditional Cultural Properties: A Traditional Cultural Property can be defined generally as
an object, site, landscape feature, or other form of feature that is eligible for inclusion in the
National Register because of its association with cultural practices or beliefs of a living
community that (a) are rooted in that communities’ history, and (b) are important in maintaining
the continuing cultural 1dent1ty of the community. For addluona] information, reference Parker
and ng 1995.

Treatment Plan: A proposal for the mitigation of effects upon any historic property that a
project would affect. It can include data recovery, documentation, restoration or other measures.

Undertaking: An undertaking is a project, activity, or program funded in whole or in part under
the direct or indirect jurisdiction of a Federal agency, including those carried out by or on behalf

“of a Federal agency; those carried out with Federal financial assistance; those requiring a Federal
permit; license or approval; and those subject to state or local regulation pursuant to a delegation
or approval by a Federal agency. For this PA, the Undertaking refers to the STB’s review of an
application for the construction and operation of a rail line by the ARRC, extending its existing
system between North Pole and Delta Junction, Alaska
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Appendix A.
Plan of Action for the Treatment of Unanticipated Discovery of Human Remains, Graves

and Historic Properties
A.l. Human Remains and Graves

As set forth in Native American Graves Protection and Repatriation Act NAGPRA)
regulations (43 CFR 10), a specific plan of action is required in the event that human
remains are uncovered on Federal lands during survey or construction of the Alaska
Railroad Corporation (ARRC) proposed Northern Rail Extension (i.e., Undertaking). The
following steps must be taken if human remains, or suspected human remains, are
discovered:

) Stop all work in the immediate vicinity of the remains.

2) Mark the area in which the remains are located, as well as a minimum buffer area
with a radius of 20 meters surrounding the remains. This buffer area may be
larger if there is the possibility of more remains in the area or in the case of slopes
or cut banks where work located nearby may impact the site of the remains. Make
sure that the remains are protected from possible impacts while contacting the
appropriate parties”.

(3)  If remains are found that are not clearly human, but are suspected to be so, a
specialist tust be called in for identification.? ’

(4)  The ARRC Project Manager should contact the following people or agencies
: within 24 hours of uncovering the remains.

(a) The State Historic Preservation Officer (SHPO):
Judith Bittner :
‘Alaska Department of Natural Resources
Office of History and Archaeology
550 West 7" Avenue
Anchorage, AK 99501-3561
Phone: (907) 269-8715
Fax: (907) 269-8908

(b)y Federal agency official in charge:

2 Ways of protecting the remains include: covering with a tarp or other protection from the elements; shoring up
_ cut banks or trench walls so that no further exposure occurs; making sure that no water will collect on or around the

remains.

3 The specialist must meet the professional qualifications for the NHPA as set forth in 36 CFR 61, section 112

@)1). : :

20




Review Draft- Administratively‘ Confidential

Victoria Rutson

Chief, Section of Environmental Analysis

Surface Transportation Board ‘
395 E Street SW

Washington, DC 20423

Phone: (202) 245-0295

Fax: (202) 245-0454

(c) The appropriate land managing agency contact fof the relevaht parcel.

(d) The responsible Native representative for the area of discovery.-

Gary Lee

Doyon Ltd. ,

1 Doyon Place, Suite 300
Fairbanks, AK 99701
Phone: (907) 459-2037
Fax: (907) 459-2062

and

" Robert Sattler *
Tanana Chiefs Conference, Inc.
122 1* Avenue, Suite 600
Fairbanks, AK 99701 .

Phone: (907) 452-8251, ext. 3343
Fax;: (907) 459-3936 | : oA

- and

(d)  The Alaska State Troopers
Communications Center Manager
Phone: (907) 451-5100
Fax: (907) 451-5165

Notification should include avallable information regarding the nature and extent
of the'remains and an accurate and precise location including GPS coordinates.

NAGPRA dictates that work in the immediate vicinity of the remains cannot
proceed until 30 days after the reply from the Federal agency in charge or

~ . appropriate Native group that the documents regarding the finding were received,
unless a written and binding agreement is issued from the Federal agency in
charge and the affiliated Native American group(s) (NAGPRA 25 U.S.C. 3002
Sec 3(d)).

The remains will then be assessed and treated based on the guidance of the

21
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Federal agency in charge and the appropnate Native group as defined by
NAGPRA. .

‘A2 Plan for Unanticipated Discoveries
‘ ‘ p A

Historic properties may be encountered above ground and below ground during work on
the Undertaking, and might include historic and prehistoric materials as well as
Traditional Cultural Properties. In the event that cultural materials are discovered, this
plan shall be followed, and implemented in compliance with both NAGPRA and the
National Historic Preservation Act (NHPA) of 1966, as amended (16 U.S.C. § 470) as
well as nnplementmg regulations (36 CFR 800).

If archaeologlcal or hlstorlc materlals are encountered the followmg series of steps must
be followed: A

(1)  Stop all work in the immediate vicinity of any hlstonc properties or suSpected
cultural resources.

(2) Mark the area in which the resources are located, as well as a minimum buffer
area with a radius of 20 meters surrounding them. This buffer area may be larger
if there is the possibility of more resources in the area or in the case of slopes or
cut banks where ongoing work may impact the site. Make sure that all cultural

; matenals are protected from possible impacts while contacting the appropriate
partles .

"(3). ARRC’s Project Manager should contact the following people or agenmes within
24 hours of discovering the resources.

(a) See previous list at A.1(4).

Notification of unanticipated discoveries should include available information regarding
the nature and extent of the historic properties and an accurate and precise location
including GPS coordinates.

The discovery shall be investigated by a professional meeting the appropriate -
qualification standards, such as a consulting archaeologist, no longer than seventy-two
(72) hours from discovery. The STB, SHPO, ARRC and land managing agency (as
appropriate) shall consult, by telephone or other means, on the nature of the discovery
and whether any additional investigation is warranted. The STB shall contact the
appropriate Tribal representative if necessary. A decision shall be provided to ARRC
within five (5) working days. If the parties agree that the discovery is not significant,
verbal authorization to proceed may be given by the SHPO, and SHPO shall provide
written confirmation to the parties within five (5) working days. A report of the

* Options for protecting the cultural resources include: covering with a tarp or other protection from the -

elements; shoring up cut banks or trench walls so that no further exposure occurs; making sure that no water will
collect on or around the site.
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‘investigation-shall be provided by the investigator, following the guidelines for
Monitoring described in Stipulation VII. If additional investigation is agreed to, the
guidelines for Additional Investigations described in Stipulations IV(B) shall be
followed, unless modified evaluation and reporting are agreed to.

A3 List of contacts for Native Alaskan representatives

Common Name: Dot Lake
- President, William Miller -
Village of Dot Lake
P.O. Box 2279 -
Dot Lake, Alaska 99737
Voice: (907)-882-2695 Fax: (907)-882-5558

Common Name: Healy Lake
President, Fred Kirsteatter
Healy Lake Village
P.O. Box 60300
Fairbanks, Alaska 99706
. Voice: (907)-876-5018 Fax: (907)-876-5013

Commeon Name: Minto

Chief, Roy Charles ‘

Native Village of Minto

P.O. Box 26

Minto, Alaska 99758

Voice: (907)-789-7112 Fax: (907)-798-7627.

Common Name: Nenana

Chief, Mitch Demientieff

Nenana Native Association

P.O. Box 356

Nenana, Alaska 99760

Voice: (907)-832-5461 Fax: (907)-832-1077

Common Name: Northway
President, Gerald Albert
- Northway Village
-P.O.Box 516
- Northway, Alaska 99764
Voice: (907)-778-2311 Fax: (907)-778-2220

Common Name: Tanacross

. Executive Director, Jerry Isaac
Native Village of Tanacross
P.O. Box 76009
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Tanacross, Alaska 99776
Voice: (907)-883-4496 Fax: (907)-883-4497

Common Name: Tetlin -

President, Bently Mark, Sr.

‘Native Village of Tetlin

P.O. Box TTI

Tetlin, Alaska 99780

Voice: (907)-324-2130 Fax: (907)-324-2131

Common Name: Eagle Village
President, David Howard
Native Village of Eagle
P.O.Box19 .~

Eagle, Alaska 99738
907-547-2271

The Upper Tanana Inter-Tribal Coalition con51sts of six Federally recogmzed tribes:

Tribe: Village of Dot Lake
ANSCA Corporation: Dot Lake Native Corporation
Phone: 907-882-2695

Tribe: Native Village of Eagle ~
ANSCA Corporation: Hungwitchin Corporatlon
Phone: 907-547-2271 ,

Tribe: 'Healy Lake Village
ANSCA Corporation: Mandas Chaag Native Corporanon
Phone: 907- 876 5055, 907-876- 5018 ‘

Tribe: Northway Village
ANSCA Corporation: Northway Natives Incorporated
Phone 907-778-2311

Tribe: Native Village of Tanacross
ANSCA Corporation: Tanacross Incorporated
Phone: 907-883-5024

Tribe: Native Village of Tetlin
ANSCA Corporation: Tetlin Native Corporation
Phone: 907-324-2130
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DRAFT PROGRAMMATIC AGREEMENT
AMONG
SURFACE TRANSPORTATION BOARD,
. ADVISORY COUNCIL ON HISTORIC PRESERVATION, AND
- ALASKA STATE HISTORIC.?BES_EBYAT!QN_QFF!@R_ _____________
. REGARDING
THE ALASKA RAILROAD CORPORATION, NORTHERN RAIL EXTENSION

BETWEEN NORTH POLE AND DELTA JUNCTION, ALASKA

STB Finance Docket No. 34658

WHEREAS, the Surface Transportation Board (STB)', the lead Federal agency, has received an
application for the construction and operation of a rail line from the Alaska Railroad Corporation
. (ARRC or applicant), to extend its existing system between North Pole and Delta Junction,
Alaska (Undertakmg), and,

WHEREAS, the STB has determined that the proposed project is an Undertaking which may

have an effect upon properties included on or eligible for inclusion on the National Register of

Historic Places (NRHP), li..,_“historic properties” as'defined at:36 CFR 800.16(1)(1), the full
- extent of which will not be known until after execution of this Agreement; and

i

WHEREAS, the STB is in consultation with the Advisory Council on Historic Preservation
(ACHPY); Federal Railroad Administration (FRA); the United States Department of the Interior -
Bureau of Land Management, Alaska State Office (BLM); U.S. Department of Defense, Alaskan
Command (ALCOM); U.S. Air Force, 354th Fighter Wing, Eielson Air Force Base (354th
Fighter Wing);and the Alaska State Historic Preservation Officer (SHPO), pursuant to Section
800.14(b) of the regulations (36 CFR Part 800) implementing Section 106 of the National
Historic Preservation Act, 16 U.S.C. 470f (NHPA); and,

WHEREAS, the STB, ACHP and SHPO are Signatories pursuant to 36 CFR 800.6(c)}(1) and
have authority to execute, amend or terminate this Programmatic Agreement (Agreement); and,

WHEREAS, the FRA is an invited signatory because they have prowded grant funding to
ARRC for preliminary engineering and environmental analysis for the Undertaking and could
provide future grant funding; and

! The Surface Transportation Board (STB) was created with the passage of the ICC Termination Act of 1995

" (Pub. L No. 104-88). The STB, an independent agency administratively housed within the U.S. Department of
Transportation, is responsible for administering rail, pipeline, and certain adjudicatory functions involving motor
and water carriers. These responsibilities afe similar to those duties formerly administered by the Interstate
Commerce Commission. The STB is the lead agency under the National Environmental Policy Act (NEPA) for the
Northern Rail Extension Project.

federal agenmes and could bc
consxdcrcd full (rath er. than mvlted)
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WHEREAS, the BLM is an invited signatory because thyey are-a land holder and have authority
to issue a linear right-of-way grant for ‘the Undertaking to pass through those Federally managed
lands; and.

WHEREAS, the ALCOM is an invited signatory because any alternative segment of the
Undertaking located on military training areas would require ALCOM service component
concurrence; and .

WHEREAS, the 354th Fighter Wing is an invited signatory because the‘Undertaking would pass
through Eielson AFB, and would require permission from Eielson AFB for construction; and

MHEREAS the State of lAlaska ) Department

I e e e e g

_invited to concur w1th thls Agreement: does not invalidate the Agreement and

y
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WHEREAS, the STB, as lead Federal agency, in conjunction with the FRA, BLM, USACE, ;m@@mm@m

ALCOM, 354th Fighter Wing, Alaska DNR, and USCG (i.e., cooperating agencies) has prepared m@mw%‘?&?@
an Environmental Impact Statement (EIS) in accordance with the requirements of the National - Ingass
Environmental Policy Act (NEPA) to address the potential impacts of the Undertakingona

-variety of human and natural resources; and, .

WHEREAS, the STB, in consultation with the Signatories and-Invited Signatories, developed an
Identification Plan (1D Plan) for inventory of potentially-eligible historic properties prior to
construction, and has coriducted potentially-eligible historic properties inventories for a range of

alternatives, which were subsequently narrowed down for inclusion in the EIS;and, J ;}R‘?gﬁm
i

WHEREAS, the STB has made a reasonable and good faith effort to identify and evaluate [ e car ;2%%
historic properties within the APE for the purposes of comparing impacts in the EIS; and, Dasie °£;eh o

WHEREAS the. STB has made determmatmns f. ehglblhty for the Nat10na1 ‘ eglster of -
HIST.OHC Places’ (NRHP) for certain historic'properties within the APE and SHPO‘has concurred
with most of" those findings; and, ‘ ]

WHEREAS, the apphcable requlrements of the NHPA, the American Indian Rehglous Freedom
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Act, 42 U.S.C. 1996 et. seq. (ATRFA), and the Native American Graves Protection and

Repatriation Act, 25 U.8.C. 3001 et. seq. and 43 CFR 10 (NAGPRA), have been considered in

the development of the ID plan and this Agreement does not waive the responsxblhtxes of the
Signatories and Invited Signatories under these acts and regu]atlons and, : .

WHEREAS, the STB has deferred, until after STB licenses an alternative, the final '
identification, evaluation, assessment of effect and mitigation of historic properties that may be
affected by this Undertaking through the establishment of this Agreement;.

NOW, THEREFORE, the Signatories and Invited Signatories to this Agreement consent that
the proposed Undertaking shall be implemented in accordance with the following stipulations
in order to consider the effect of the Undertaking on historic properties and to satisfy all

* Section 106 NHPA responsibilities for all aspects of the Undertaking.

STIPULATIONS
The STB shall ensure that the following measures are carried out:

L Administrative Considerations:

A The STB and Invited Signatories shall attach this Agreement:or the measures
{(stipulations) called for in this Agreement to any Record(s) of Decision (ROD),
approved permit(s), or other condition(s) issued for this Undertaking so that this |
Agreement and its requirements become legally enforceable and binding on those
actions. :

B. This Agreement and all of its requirements shall be binding on ARRC, as the
current applicant for STB authorization, and on its heirs, successors, and
assignees. .’

C. Because of both singular and overlapping legal authorities and purviews among
the Signatories and Invited Signatories regarding individual Undertaking
components or activities, any or all of these agencies may be responsible to carry
out the terms of this Agreement for a given Undertaking component or activity.
That agency or agencies that has/have purview over a given Undertaking
component or activity is referred to in this Agreement as the “responsible
agency(ies),” heréinafter. To promote coordination among the agencies and to
expedite the conduct of tasks pursuant to this Agreement, the responsible
agency(ies) can make informal arrangements among themselves regarding the
implementation of this Agreement so long as the substance of this Agreement is

followed. However, if there is more than one agency with purview over a given
Undertaking component or activity, all involved agencies shall remain aware of
the substance, progress, and any problems with implementing this Agreement for
that Undertaking component or activity and remain involved to prevent and
resolve problems. For certain:larger Undertaking components and activities, it
may be advisable for all involved agencies to carry out the terms of this
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1L

Applicability of this Agreement and Area of Potential Effect: , A y

AL

Agreement jointly.

any STB dec1s1on to license an alternative.

The Signatories and Invited Signatories shall enforce the terms of this Agreement,
approvals, and other conditions that incorporate this Agreement and its terms.
Each shall notify the others if any of them becomes aware of an instance of .
possible non-compliance with the terms and conditions of this Agreement or
permit or conditions as they relate to this Agreement. In such case, the

“responsible agency(ies)” shall ensure compliance consistent with 1tsfthe1r legal
authorities and consult with the other agencies, as needed.

h‘his Agreement shall appl y to the Undertakmg licensed by the STB and all :
components of it, including actions specified in the EIS, permits and approvals, or

other documents so long as they are within the jurisdiction of the STB and Inv1ted / /

Signatories.

‘ ﬁndmgs of effect to the SHPO for concurrence for only those sites that are

identified within the APE for the alternative licensed by the STB. Any future
refinements to an APE in COTI]uIlCtIOTl with this Undertaking shall be made in
consultanon with the SHPO, consistent with 36:CFR 800.4. All determinations of
eligibility and of the effects of the Undertaking shall take into account the
professional standards, guidance, and research of both the cultural resources and
railroad design professions, including the Secretary of the Interior’s Professmna]
Qualifications Standards (48 FR 44734-44737, Consistent with 36 C.F.R. §
800.4(d)(1), the STB may determine that there are historic propemes within the ,
APE, but that the Undertaking wﬂl have i no effectonthem. | o .
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nor does it appear that the 9/24/07 or
the 7/16/08 letters from SHPO
concur with any STB detenmq [7]

Comment [ARRCI?] : What are
“determinations o APE”? Should

this be “determinations of eligibility”
‘or “delineation of APE™? [Resolved

by edit shown.]
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III. Tribal Consultation:

Iv.

" Identification Plan for Historic Properties and [Asses‘sﬁe_nta

A.3 of this Agreement regarding the Section 106 process, in conjunction with the
preparation of the EIS." Consultation will continue as the terms of this Agreement are
carried out. Nolater than 60 days after issuance of any STB Final Decision granting
ARRC the authority to construct and operate the Undertaking, and prior to the initiation
of construction in an area previously identified through the section 106 process as being

consult with tribal organizations in carrying out the terms of this Agreement. This PTC"
shall be acceptable to the tribal organizations and describe when and how these
organizations shall be consulted, the contact names and information for each
organization, procedures for review of treatment plans (as appropriate), and other
matters. This PTC may be amended as needed. The procedures in the PTC will be
integrated into the ACCP and the agencies’ implementation of this Agreement as
necessary. '

A. lAdditional identification and evaluation efforts for historic properties may be
required as the activities related to this Undertaking progress, including (but not
limitedto), A

1. IAny areas of surface/subsurface disturbance related to this Undertakiflg and
within the jurisdiction of the STB authority, including rail alignments as well
as ancillary facilities, staging areas, and borrow areas, which are outside the
areasurveyedin 2006-2007. | .

2. Portions of any alternative or alignment for which ARRC has received -
authority from the STB to construct and operate that were not surveyed during
the 2006-2007 investigations, such as portions of the Salchaket Village that
were not surveyed due to the presence of private property and native
allotments.

3. h’revious]y identified sites within the surveyed APE, and along the alignments
that may receive authorization from the STB to construct and operate, which
require additional evaluation to establish boundaries and/or to determine the
effects of the Undertaking. | '

B. Additional identification and evaluation efforts shall follow the administrative
and consultation procedures established in the ACCP and PTC, as described in
Stipulations I(D) and III. Additional identification and evaluation shall conform
.with Federal and state guidelines for fieldwork in Alaska, be compatible with
previous investigations for this Undertaking, and may include a phased approach
to testing and evaluation, as described in.36 CFR 800.4b2 and 800.5a3. '

{ comment . [aRRC211: In

addition to identifying areas that
may. require-additional investigation,
it would be useful to identify areas
that do not require further
investigation. These may include
existing access roads/trails, provided
disturbarice remains within the
previously disturbed aréa. As
recommended by NLUR (see Potter
2007, pages 113 and 246), this
section'should also exclude from
further investigation areas where the
alignment shifts less than 100 meters
from the. APE surveyed in 2006 and
2007. [It’s too early to determine
areas that do not require further

. investigation.]

[ comment [aRRC221: We agree

that the APE should be the 200-foot
ROW, pliis ancillary facilities that
may extend dutsidé the ROW.
However, this does niot appear to be
consistent with the DEIS; which
indicates the 'APE is 328 feet on
either side of the centerline.
[Resolved by the edits s

Commernit [ARRC23]:
unable to evaluate this stipulation
without more information on the
specific sites that require additional
information to establish:boundaries
or determiné the effects of the
Undertaking. *[More information
will be available after the Board
makes a decision and subsequent
studies are done.]
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C. The STB, as the lead agency, and BLM sha]]‘ evaluate properties identified - { Comment [ACHP24]: Bullet
through such studies in accordance with 36 CFR800:4(T). -~~~ -~-"""-""---- =7 #6:.... revise to provide greater
: specificity about the review
. . . . . . . .. procedure.
D. If the studies result in the identification of properties that are eligible for the
National Register, STB shall assess adverse effects in accordance with 36 CFR [Added relevant reference to 106
800.5. ] regs. In IV. C. and D, which provide

specificity. BLM requested to be a
reviewing party for all deliverables.]

V. Treatment of Historic Properties:

A. LAny design changes modifications, and refinements of the Undertakmg shall o PP
' endeavor to avoid impacts to historic properties. | 7| Comment [ARRCZS]: Referto

,,,,,,,,,,,,,,,,,,,,,,, - “historic properties” rather than
. e y - e “cultural resources”. Also add “to
[ B. [For historic properties that cannot be avoided by the Undertaking, ARRC shall the extent practicable” to the
' develop treatment plans to minimize or mitigate the effects. Treatment plans shall sentence. ARRC must also consider
. . . . . . . impacts to other resources and
be developed in consultation with STB, SHPO, the Invited Signatories, and tribal engineering constraints in
organizations that may attach religious and/or cultural significance to the .| determining the final alignment.
identified property. During the preparation of treatment plans, the STB shall [Resolved by edits shown.]

consider the views of these parties and the public. All treatment plans must be
approved by STB, SHPO, any land managing agencies (as appropriate to their
jurisdiction), and any tribes (as appropriate) prior to implementation. Under 43
CFR 7.7(a) "Protection of Archaeological Resources,” tribes that consider any

sites on public lands within the APE as having kacred or cultural importance have _ . - | Comment [ARRC26]: Change
30 days within which to' comment on the treatment plans, “scared” to “sacred” in last sentence.
R : o o T T T T T T m oo smm e R [Resolved by edit shown.]
1. Most historic properties identified through the 2006 and 2007 surveys are | comment [aRRC27]: We
archaeological sites. For historic properties that are archaeological in natur recommend that this section apply
N g sies. 3 prop b & cologic ature only to properties determined by the
and significant for their research data potential (criterion D), the treatment STB to be eligible for the National
" measures may follow standard mitigation through data recovery. Treatment Register, that would be adversely
lans for dat hall include. at ini h desi . th affected, and that have received
plans for data recovery shall include, at a minimum, a research design with SHPO concurrence with both the
provisions for data recovery and recordation, analysis, reporting, and curation eligibility determination and the
of resulting collection and records, and shall be consistent with the Secretary - finding of effect.
of Interior’s Standqrds anaf Guidelines (48 FR 44734-44}73 7). Treatment [All “historic properties’ are cligible
plans must be consistent with easement and permit requirements of other per STB and SHPO, and this section
agencies, when applicable. To the extent possible, treatment plans should - iSd about az:idance. not all types of
adverse effect.]

group related sites or areas, so that the treatment of related resources can be
considered in context, and to minimize the burden of review and approval by
agencies.

2. lA number of the resources identified during the 2006 and 2007 surveys were
sites relating to the historic period, or were significant for values other than
their potential research value (e.g., eligible under criteria A, B, or C), . Comment [ARRC281: The
including those related to the “potentially eligible” Salchaket Village 51te e section should be clarified to

Treatment plans for such resources, if warranted, shall specify approaches for acknowledge that the significance of
p ’ i pecily app the Salchaket Village sites have yet

treatment or mitigation of the property in accordance with the principles, 1o be determined (per NLUR and
standards, and guidelines appropriate to the resource. This may include, but SHPO).

not be limited to, use of such approaches as relocating a historic property, re-
landscaping to reduce effects, public interpretation, ethnographic recordation,

[Resolved by adding “potentially
eligible”]
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notes, and related materials collected during activities covered by this Agreement

oral history, archival research, or prescribing use of a component or activity of
this Undertaking in such as way as to minimize effects to historic properties

or to those concerned about the effects of that component or activity.
Methods of recordation and documentation described in the treatment plan
shall conform with the Secretary of the Interior’s Standards for Architectural
and Engineering Documentation (48 FR 44730-44734) or other standards

specified by SHPO.
C. l[n lieu of standard m1t1gat10n approaches descnbed above treatment plans may
adopt other alternative approaches to minimize or miti gate effects to historic
properties, including, but not: Tlitnited to, ass1st1ng in'the development of tr1bal
historic preservation plans; developlng detarled h1stor1c contexts for the region,
developing educational matenals purchas1ng propemes containing historic
Tresources, or developing historic property manageni nt plans. Such alternative
:)}pglzr;_sr ;’2;1:;36‘3 approved in writing by all Signatories and Invited Signatories to P e err— —
777777777777777777777777777777777777777777777777777 — pleased to see that this section
includes alternatives to:the standard
D. Treatment plans shall be reviewed according to the procedures established in the mitigation approach for’
ACCP and PTC. Disputes or objections to treatment plans shall be resolved in Ia;C:;gl‘::2§'tcjltsétitid;‘aanfecs°"ery )
accordance with stipulation XII below.  mentioned. othei-mitigation
approaches might also be
L __Monitoring: .. ' .
) B minimizing, rect1fy1ng, preserving in
A, If stipulated as part of a treatment plan, when the probability to uncover . f}if: zcjggncg}%pjgsgézzni: ;:hu;;t
unidentified archaeological or historic materials is determined likely by the \ destructiori without data recovery
consulting archaeologist or SHPO, ARRC shall ensure that an archaeologist: l\ may be the appropriate treatment at
meeting the qualifications of the Standards and Guidelines is preserit to monitor ' zgx;;ﬁ;egﬁic;}:é::&ﬁhgz ®
- specific ground-disturbing activities. ' | ACHP’s Recommiénded Approach
) ' v | for Consultation on Recovery of
B. The results of monitoring shall be included in a report to the STB and SHPO. - | \\\ /S\irgcn}:foclzm I‘S‘f;’;m(}:tm //f::’:v"w
This report shall be developed, within 3 months of fieldwork and be acceptable to ! achp.govizchguide.}:pu;ﬂ)' ’
both the “responsible agency(ies)” and the SHPO. ! C
. .| [Resolved by adding “not limited
C. If sites are discovered during monitoring, ARRC shall follow the procedures
outlined in Stipulation IX of this Agreement.
D. l[f human remains are d1scovered dunng monltonng, ARRC shall follow the
' procedures outlined in Stipulation X and the Plan of Action (Appendix A)|
Curatlon Y. S,
A.

"ARRC shall ensure that al] artifacts, faunal remains, samples records and field \

are deposited in the University of Alaska Museum of the North in Fairbanks, or
another repository or institution approved by the SHPO. The curatorial facility

shall meet requirements found in 36 CFR 79, Curation of Federally Owned and’ remains policy is Appendix A.L
Administered Archaeological Collections. ’ [Change not necessary.]



http://www

Review Draft- Adminisiratively Confidential

B..

Curation arrangements between ‘ARRC, or their cultural resources consultant and
an approved institution must be part of any treatment plan.

ARRC shall incur all reasonable costs charged by the approved institution for

" curation of materials collected in conjunction with recovery actions under this

Agreement. “Reasonable costs” shall be determined by the curatorial facility and
approved by SHPO, and be consistent with professionally acceptable curatonal
standards. :

Consistent with 36 CFR 79, collections shall be packaged in archival quality
materials and in a manner appropriate to the material type. Collection preparation
and packaging shall be acceptable to SHPO and receiving institution, and
consultation in advance is recommended.

Materials collected in conjunction with recovery actions under this Agreement

~'will remain the property of the landowner unless a gift or purchase agreement is
: nego‘na‘ted 7 : !

VI Annual Meeting and Reports:

A

Annual Meetmg
Armual Meeting: A meetmg of the STB, [ACHP‘ S}_{_PQ and jr;xglge_cl_‘.>11gr;qt9g1§s_,_ 7 Zﬁﬁﬁﬁp fxﬁ:ﬂ ni‘;?;tg#f;
as well as the Concurring Parties if they so wish, shall be held within one year of signatories in Stipulation IX.A.

any STB final decision granting ARRC the authority to construct and operate the
Undertaking, and each year by that same date, thereafter, to discuss the previous
year’s activities, and activities scheduled for the upcoming year. The meeting
shall be held in Anchorage at the Alaska Office of History and Archaeology, or at
another location by consensus of the Signatories and Invited Signatories. The
parties may participate by telephone if they so desire, and mmutes of the meetings
will be distributed as soon as possible afterwards.

Additional Meetings = . Sy

S

The ACCP may establish an additional meeting schedule among all or some of
the parties to this Agreement. If any party deems a meeting necessary in addition
to the annual meeting described above their request shall be conmdered in
consultat]on with the other parties.

Annual Report

ARRC or their designated consultant shall prepare an annual report on the

progress of cultural resources activities as they relate to compliance with the

stipulations of this Agreement, and shall distribute it to all parties to this
Agreement at least 45 days prior to the Annual Meeting.

The annual report shall include the following:

b
K
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(a) A description of the past year’s effort and anu'cipatéd upcoming

© " efforts for identification, evaluation, mitigation, and protection of
historic properties. This can include descriptions of sites, artifacts
encountered, or other archaeological or historic materials’
encountered, mcludmg representative photographs and
111ustrat10ns, .

(b) A description of the progress of the Undertaking and any known or
expected changes to the Undertaking;

() An evaluation of the effectiveness of this Agreement and whether
any amendments or changes are needed based on deficiencies or

project modifications. _
’ . . .| Comment [ADNR33]: Where
D. Addmona ] Renortmé . _«" | does the annual report (Stipulation
"""""""""""""""""""""""""""""" IX.A) fit in?
Implementation of this Agreement shall include administrative reporting as we]l o [See VIIL C. added above]

as the preparation of technical reports on resource investigations. The reporting
shall use the following procedures unless modifications to this reporting structure
are agreed to by the STB SHPO, and Invited Signatories and reflected in the
ACCP. ‘ :

(a)  Progress reports. Progress reports shall be submitted quarterly by
- ARRC to the STB for the duration of the construction portion of

‘the Undertaking following execution of this Agreement. Progress:
reports may be in letter format and shall describe fieldwork
activities for historic properties as well as relevant construction
progress that was initiated, underway, or completed for the most
recent performance period, and identify steps to be initiated,
continued, or completed in the next quarter. These reports may be
combmed with other STB reporting requirements.

b) Progress summaries. Progress summaries shall be submitted by
‘the STB to the SHPO and Invited Signatories every six months for
the duration of the construction portion of the Project. The first ]
progress summary shall be distributed six months following o p
execution of this Agreement, with subsequent summaries
following each six months thereafter until the construction portion
of the Undertaking is completed. The progress summaries shall -
identify steps initiated, underway, or completed for the most recent
performance period and identify steps to be initiated, continued, or
completed in the next six-month period.

(©) Preliminary field reports. Preliminary reports on the progress of -
historic property fieldwork shall be prepared by ARRC that
demonstrate the completion of data recovery, or other procedures,
investigations and site treatments approved in the treatment plans.
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The use of preliminary field reports is designed to facilitate a
phased approach to resource evaluation and mitigation, as
provided for in 36 CFR 800, and to facilitate reasonable
construction planning and progress. ARRC shall distribute’

* preliminary reports to the STB, SHPO, and the appropriate land
managing agency(ies), and those parties will have twenty (20)
business days to review the report and either concur or request
additional fieldwork, after which concurrence will be presumed.

. Construction may proceed, in the area of the completed fieldwork,
after the STB, SHPO, and appropriate land managing agency(ies)
concur with the preliminary field report. If additional work is
deemed necessary the parties will consult with ARRC to determine
the nature and scope of that work. o

(d Technical reports. Technical reports describing the results of
background research, fieldwork activities, and laboratory analyses
shall be prepared according to the standards and permit guidelines
appropriate to the resource, including final report standards for
archaeological excavation. The extent of report distribution as
well as procedures for review of draft and final technical reports,
shall be established in the ACCP. ARRC shall issue final technical
reports no later than two years from the completion of fieldwork
activities and, in consultation with the SHPO, shall prepare ‘
sufficient copies for dissemination to the Concurring Parties,
appropriate public libraries, educational institutions, and other
repositories.

IX. Procedures for Inadvertent or Unanticipated Discoveries:

A “Upon the inadvertent discovery of a potential historic property in any activity’s
APE, all work in the vicinity shall immediately cease and ARRC shall protect the
discovery site against further disturbance. :

B. Upon the inadvertent discovery of human remains, sacred objects, or mortuary
objects in any activity’s APE, all work in the vicinity shall immediately cease and
a plan of action for the treatment of human remains (Appendix A) shall be .
implemented. ARRC shall ensure that any and all human remains, sacred objects,
and objects of cultural patrimony discovered as a result of activities related to the
Undertaking will be treated with dignity and respect. '

C. Upon the unanticipated discovery of historic properti%s during construction that -
are not human remains, the Unanticipated Discoveries Plan shall be followed
(Appendix A.2).-

X. Treatment of Human Remains:

1t is the intent of this Undertaking to avoid the disturbance or removal of any human

10
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remains. No activity will knowingly disturb human graves or human remains. If human
remains, sacred objects, or mortuary objects are inadvertently discovered during the
course of construction or operation, all activities in the vicinity shall immediately cease
and the Plan of Action (POA) for the treatment of human remains (Appendix A) shall be
implemented. The STB and ARRC shall ensure that any and all human remains, sacred
obj ects and objects of cultural patnmony discovered as a result of the Undertaking shall

XI. Training:

A. On an annual basis, ARRC shall ensure that on-site supervisory-level employees
and contractors are trained in procedures for identifying and reporting historic
properties that may potentially be discovered during the course of their work.
Minimally, the training shall include guidelines for identification of historic

- ‘properties, and notification procedures when archaeological materlals human
remains, and historic period sites are discovered.

B. ARRC shall alsb,ensure that its supervisory-level contractors and employees are
‘advised against the illegal collection of historic and prehistoric materials,
including human remains, and are familiarized with the scope of applicable laws
and regulations. : ' -

.C. . Prior to the implementation of training, the curnculum shall be reviewed and
approved by the STB and SHPO.

D. Training shall be conducted by an archaeologist meeting the qualifications of the
Standards and Guidelines. However, ARRC’s supervisory level employees and
contractors may attend the above trammg and convey the information to staff
unable to attend. :

E. On an annual ba51s ARRC shall supply to the STB and SHPO a list of employees
and contractors who attended the annual training, and procedures through which
the information was conveyed to employees and contractors who did not attend.

______________________________________ e e e ____ r_—‘—
. Comment [ARRC36]: A

3 : Tl - /| statement could be added to the
|Shou1d any party to this agreement obJect within 30 days of any treatment plan or report /| Stipulations regarding disputes about

provided for review or actions proposed pursuant to this Agreement, STB and the SHPO /| cligibility determinations. For
shall consult with the Ob_] ecting party to resolve the objection: ;| examples, “Disputes concerning
] L eligibility will be resolved l?y the
A.  Ifthe STB and/or SHPO determine that the objectlon cannot be resolved, the STB -/ z%:é’;r‘)’iﬁ‘r‘zg‘;"::*;IGREE;:‘;; 63
shall forward all documentation relevant to the dispute to the ACHP. Within 30/ and 36 CFR Part 800.4(c)(2).” Also,
days after receipt of all pertinent documentation, the ACHP will either: | / we believe the PA could also address

disputes regarding additional
. ' . . . . . identification and evaluation efforts,
) Provide ?he STB. with recommquatlons, \yhlch the agency will take into | and finding of effect. [These arc
account in reaching a final decision regarding the dispute; or . standard dispute resolutions, and
: don't need to be added to the PA.]

11
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agreement before proceeding.

3) Any recommendation or comment provided by the ACHP shall be .

" understood to pertain to the subject of the dispute; the STB’s
responsibility to carry out all actions under this Agreement that are not the
subjects of the dispute shall remain the same.

s

B. At any time during implementation of the measures stipulated in this Agreement,

should an objection to any such measure or its manner of implementation be

raised by a member of the public, the STB shall take the objection into account

and consult as needed with the objecting party, SHPO, or the ACHP to resolve the
objection.

XIII. Amendments:

XIV.

XV.

XVI.

Any Signatory or Invited Signatory to this Agreement may request that the other
Signatories consider amending it, whereupon the parties shall consult to consider the
amendment(s). Amendments will be executed in the same manner as the original
Agreement. Concurring Parties may suggest proposed amendments to the Signatories
and Invited Signatories, who shall consult to consider them.

Termination:

Any Signatory or Invited Signatory to this agreement may terminate it by providing thirty
(30) days notice to the other parties explaining the reasons for the termination. The
Signatory or Invited Signatory shall consult during this period to seek agreement on
amendments or other actions that will avoid termination. In the event of termination, the
STB will comply with 36 CFR 800.1 through 800.7 on remamlng Undertaklng
components, activities, or outstanding issues.

Failure to Carry Out Agreement:

If the STB does not ensure that the terms of this Agreement are carried out, or if the
ACHP determines that the terms of this Agreement are not carried out, the STB shall
comply with 36 CFR Part 800.1 through 800.7 with regard to individual Undertaklngs
covered by this Agreement.

Duration:

This Agreement shall becofne effective upon execution by the STB, the ACHP.and
SHPO, and shall remain in effect for a term of five years from its date of execution, at
which point the Agreement may be renewed.

12
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XVIIL. Execution and Implemeni:ation:

Execution and implementation of this Agreement evidences that the STB has satisfied
responsibilities under Section 106 of the National Historic Preservation Act pursuant to
36 CFR 800, and that SHPO has satisfied responsibilities under the Alaska Historic
Preservation Act pursuant to AS 41.35.

A. SIGNATORIES
Surface Transportation Board

Date:

By: :
(Victoria Rutson, Chief, Section of Environmental Analysis)

Advisory Council on Historic Preservation

By: B : : - Dater
(Name, Title) -~ '

Alaska State Historic Preservation Officer

By: Date:
Judith E. Bittner,
State Historic Preservation Officer

13
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B.  INVITED SIGNATORIES
Cooperating Agencies and Applicant

1

Cooperating Federal Agencies
U. S. Department of Interior - Bureau of Land Management, Alaska State Ofﬁce

By: : : Date:
Shelly Jacobson, Central Yukon Field Manager . :

U.S. Air Force 354th Fighter Wing, Eielson Air Force Base

By: N Date

Mark W. Graper Brig Gen, USAF 354th Fighter Wing, Commander

Us. Departmeﬁt of Defense, Alaska Command

By: ' ‘ Date:

Dana T. Atkms Lieutenant General, USAF, Commander

Federal Railroad Adfninistration

By: - - Date:
’ Joseph Szabo, Administrator

. Applicant
Alaska Railroad Corporation

By: . ‘ Date:
Patrick K. Gamble, President -

has declined participation.

h ‘W Comment [rs-ICF38):

USCG

14




Review Draft- Administratively Confidential

C. Concurring Parties

Ag’enéies , .
State of Alaska, Department of Natural Resources

By:

Director, Division of Mining, Land, and Water

" Tribes
Healy Lake Village

By:

(Name, Title)

Village of Dot Lake

By:

{Name, Title)

Northway Village

By:

(Name, Title)

- Native Village of Tetlin

By:

. (Name, Title)

Native Village of Tanacross

By:

(Name, Title)

Native Village of Eagle

By:

(Name, Title)

Nenana Native Association

Date:

Date:

Date:

Date:

Date:

Date:

Date:

L15
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I By: o N L Date:
(Name, Title)
Native Village of Minto
By: | Date:
(Name, Title) o

Tok Native Association

By: ' Date:
(Name, Title)

Indian Organizations
Tanana Chiefs Conference, Inc.,

By: ' ; - Date:
(Name, Title) '

Doyon, Ltd.

By: ; ' : A " Date:
(Name, Title) '

Upper Tanana Inter-Tribal Coalition

By: ' ' ~ Date:
(Name, Title)

16
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Glossary of Terms/Acronyms

Adverse Effect: When an undertaking may alter, directly or indirectly, the characteristics of a
historic property that qualify the property for inclusion in the National Register in a manner that
would diminish the integrity of the property's location, design, setting, materials, workmanship,
feeling, or association. Adverse effects may include reasonably foreseeable effects caused by the
undertaking that may occur later in tlme be farther removed in distance or be.cumulative,

Area of Potential Effect: The Area of Potential Effect (APE) is the geographlc area within
which the project may cause physical, visual or audible effects to the character or use of historic
properties. It includes all areas of construction, such as rights-of-way (ROW), staging areas, ’
extra work spaces, yards, access roads, borrow areas, and other ancillary facilities. The APE is
influenced by the scale and nature of an undertaking and may be different for different kinds of
effects caused by the undertaking. Determination of the APE may take into account the
professional standards, guidance, and research of both the hlStOI‘lC properties and railroad de51gn
professions.

Barraw Area(s) An excavated area where material has been or will be dug for use as fill at
another location.

Consulting Parties: Consulting parties include SHPO, Indian tribes, representatives of local
governments, applicants for Federal assistance, permits, licenses and other approvals, and certain
1nd1v1duals and orgamzanons with a demonstrated interest in the undertakmg

Cultural Resource: any tangible or observable evidence of past human actmty, regardless of
significance, found in direct association with a geographic location, mcludmg tangible propemes
possessing intangible traditional cultural values. . )

Curation: The preservation of material remains that are excavated or removed during a survey,
excavation, or other study of a prehistoric or historic resource, and associated records that are
prepared or assembled in connection with the survey, excavation or other study.

Days: Calendar days.

Eligible for the National Register of Historic Places: The term eligible for the National )
. Register includes both properties formally determined as such in accordance with the regulations
of the Secretary of the Interior and all other properties that meet the National Register criteria.

Federal Agency(s): Any Federal entity with a statutory obligation to fulfill the requirements of '
Section 106 who has jurisdiction over an undertaking and takes legal and financial responsibility
for Section 106 compliance in accordance with Subpart B 36 CFR 800. The Federal Agency(s)
has approval authority for the undertaking and can commit the Federal agency to take
appropriate action for a specific undertaking as a result of Section 106 compliance.

t[-hstonc Pi'oi)erty Any prehlstonc or historic district, site, buﬂdmg structure, or ob]ectj _________

}ncluded in or eligible for inclusion in, the National Register of Historic Places maintained by mt_hé
Secretary of the Interior. This term includes artifacts, records, and remains that are related to

17
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and Tocated within such propemes "The term includes properties of traditional rehglous and

cultural importance to an Indian Tribe that meet the National Register criteria] -~ | Comnent [ze39] m?zcnﬁ‘;,m

bullet #3.

. Human Remains: The physical remains of a human body.
ID Plan: Identification Plan.

Indian Tribe: An Indian Tribe, band, nation, or other organized group or community, including

a Federally-recognized Native Village, Regional Corporation or Village Corporation, as those
terms are defined in Section 3 of the Alaska Native Claims Settlement Act (43 U.S.C. 1602)
which is recognized eligible for the special programs and serviced provided by the United States
to Indians because of their status as Indians. ‘

Keeper of the National Register: The Keeper is the individual who has been delegated the
authority by the National Park Service (NPS) to list properties and determine their eligibility for
the National Register. The Keeper may further delegate this authority as he or she deems
appropnate

' NAGPRA: Native American Graves Protection and Repatriation Act (25 U.S.C. 3001 et. seq.).

National Register: The National Register lists properties formally determined eligible for the
I\anonal Register of Historic Places.

National Register Criteria: National Register criteria are criteria established by the Secretary -
of the Interior for use in evaluating the eligibility of properties for the National Register (36 CFR
60). The National Register of Historic Places criteria are listed below: '

The quality of significance in American history, architecture, archaeology, and culture is present
in districts, sites, buildings, structures, and objects of state and local importance that possess
integrity of location, design, setting, materials, workmanship and feeling and:

a. that are associated with the events that have made a significant contribution to the
broad patterns of our history; or

b. that are associated with the lives of persons significant in our past; or

c. that embody the distinctive characteristics of a type, period, or method of

construction, or that represent the work of a master, or that possess high artistic
value, or that represent a significant and distinguishable entity whose componems
“may lack individual distinction; or

d. that yielded, or may be likely to yield, information on prehistory‘or history.

Criteria considerations: ordinarily cemeteries, birthplaces, or graves of historical figures;
properties owned by religious institutions or used for religious purposes; structures that have
been moved from their original locations, commemorative in nature; and properties that have
‘achieved their significance within the past 50 years shall not be considered eligible for the
National Register of Historic Places (36 CFR 60.4).
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NRHP: National Register of Historic Places.
PA: Programmatic Agreement.
SHPO: State Historic Preservation Officer.

Site: Site definition is different for each state but is generally defined by Willey and Phillips
(1958:18), as any reasonably definable spatial unit that contains features or is fairly continuously
covered with artifacts that are indicative of an occupation 50 years or older. A site may be
defined as “a spatial cluster of cultural features, or items, or both" (Binford 1972:46). These
definitions apply to both prehistoric and historic sites. Archaeological context may be defined by
the inclusion of any of the following: soil staining, associated fire-cracked rock, ceramics,
features, or a concentration of materials within a reasonably defined spatial boundary.

STB: Surface Transportation Board.

Traditional Cultural Properties: A Traditional Cultural Property can be defined generally as
an object, site, landscape feature, or other form of feature that is eligible for inclusion in the
National Register because of its association with cultural practices or beliefs of a living
community that (a) are rooted in that communities’ history, and (b) are important in maintaining
the continuing cultural identity of the community. For additional information, reference Parker
and King 1995, ' :

Treatment Plan: A proposal for the mitigation of effects upon any historic property that a
project would affect. It can include data recovery, documentation, restoration or other measures.

Undertaking: An undertaking is a project, activity, or program funded in whole or in part under
the direct or indirect jurisdiction of a Federal agency, including those carried out by or on behalf
of a Federal agency; those carried out with Federal financial assistance; those requiring a Federal
permit; license or approval; and those subject to state or local regulation pursuant to a delegation
or approval by a Federal agency. For this PA, the Undertaking refers to the STB’s review of an
application for the construction and operation of a rail line by the ARRC, extending its existing
system between North Pole and Delta Junction, Alaska
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_Appendix A.
Plan of Action for the Treatment of Unanticipated >Discovery of Human Remains, Graves
and Historic Properties
A.d. Human Remains and Graves
As set forth in Native American Graves Protection and Repatriation Act (NAGPRA)
_regulations (43 CFR 10), a specific plan of action is required in the event that human
remains are uncovered on Federal lands during survey or construction of the Alaska

. Railroad Corporation (ARRC) proposed Northérn Rail Extension (i.e., Undertakmg) fThe .-~ Comment [ARRC40]: NAGPRA
following steps must be taken if human remains, or suspected human remains, are [Native American Graves Protection
di 4 and Repatriation Act] only applies to

1scoverea: . ' | Native American human remains and
: R 7 : : cultural items found on Federal

lands. Perhaps a reference to State
regulations might be included.

. : . {resolved by adding “on Federal
"(2)  Mark the area in which the remains are located, as well as a minimum buffer area | tands™]

- with a radius of 20 meters surrounding the remains. This buffer area may be
larger if there is the possibility of more remains in the area or in the case of slopes
or cut banks where work located nearby may impact the site of the remains. Make
sure that the remams are protected from possible impacts while contacnng the
appropriate parties”.

(1} Stop all work in the immediate vicinity of the remains. -

3) If remains are found that are not clearly human but are suspected to be so,a -
specialist must be called in for identification.’

4 The ARRC Project Manager should contact the following people or agenmes
within 24 hours of uncovenng the remains.

(a) The State Historic Preservation Officer (SHPO):
Judith Bittner
‘Alaska Department of Natural Resources
Office of History and Archaeology
550 West 7" Avenue -
Anchorage, AK 99501-3561
Phone: {907) 269-8715 .
Fax: (907) 269-8908

(b)  Federal agency official in charge:

Ways of protecting the remains include: covering with a tarp or other protection from the elements; shoring up
cut banks or trench walls so that no further exposure occurs; making sure that no water will collect on or around the
remains.

*  The specialist must meet the pmfesswnal qualifications for the NHPA as set forth in 36 CFR 61, section 1 12

@1

2
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Victoria Rutson o
Chief, Section of Environmental Analysis
Surface Transportation Board
395 E Street SW
Washington, DC 20423
* Phone: (202)245-0295
. Fax: (202) 245-0454

{c) Thé appropriate land managing agency contact for the relevant pércel.

(d) The respénsibic Nativ(e representative for the area of discovery.

‘Gary Lee
Doyon Litd.
1 Doyon Place, Suite 300
Fairbanks, AK 99701
Phone: (907) 459-2037
. Fax: (907) 459-2062 -

~and .

Robert Sattler
Tanana Chiefs Conference, Inc.
122 1 Avenue, Suite 600
Fairbanks, AK 99701 -
~ Phone: (907) 452-8251, ext, 3343
‘Fax: (907) 459-3936 N

and

(d)  The Alaska State Troopers
: Communécafions Center Manager
Phone: (907) 451-5100
Fax: (907) 451-5165

. Notification should include available information regarding the nature and exterﬁ: ’
of the remains and an accurate and precise location including GPS coordinates.

NAGPRA dictates that work in the immediate vicinity of the remains cannot

. proceed until 30 days after the reply from the Federal agency in charge or
‘appropriate Native group that the documents regarding the finding were received,
unless a written and binding agreement is issued from the Federal agency in
charge and the affiliated Native American group(s) (NAGPRA 25 U.S.C. 3002,
Sec 3(d)). ‘ S :

IThe remains will then be assessed and treated based on the guidance of the

21




Review Draft- Administrc{tively Cottﬁdential

~

Federal agency 1n charge and the appropr1ate Natlve group as deﬁned by comment [ARRCALl. We

NAGE Ré ‘— e e e e e e e e e e - ~'=7 .| recommend specifically identifying
: : the appropriate qualification
A.2  Plan for Unanticipated Discoveries . ‘ _ standards-Secretary of Interior’s

Professional Qualification Standards

L . : ' . (48 FR 44734-44737); [Added to
Historic properties may be encountered above ground and below ground during work on Stipulation IL. B. to apply to entire

the Undertaking, and might include historic and prehistoric materials as well as PA)
Traditional Cultural Properties. In the event that cultural materials are discovered, this
plan shall be followed, and implemented in compliance with both NAGPRA and the
National Historic Preservation Act (NHPA) of 1966, as amended (16 U. S C. §470) as
well as 1mp1ement1ng regulatlons (36 CFR 800). :

If archaeological or h1storlc materials are encountered the following series of steps must
be followed

1 Stop all work in'the 1mmed1ate vicinity of any historic propertles or suspected
o cultural Tésources. t .

2) Mark the area in which the résources are located, as well as a minimum buffer
area with a radius of 20 meters surrounding them. This buffer area may be larger
if there is the possibility of more resources in the area or in the case of slopes or
cut banks where ongoing work may impact the site. Make sure that all cultural
materlals are protected from poss1b1e impacts while contacting the appropriate
partles

(3)  ARRC’s Project Manager should contact the followmg people or agenc1es within
24 hours of discovering the Tesources. :

(a)  Seeprevious list at A.1(4).

Notification of unanticipated discoveries should include available information regarding
the nature and extent of the historic properties and an accurate and precise location
including GPS coordinates.

The discovery shall be investigated by a professional meeting the appropriate
qualification standards, such as a consulting archaeologist, no longer than seventy-two
~ (72) hours from discovery. The STB, SHPO, ARRC and land managing agency (as
appropriate) shall consult, by telephone or other means, on the nature of the discovery
and whether any additional investigation is warranted. The STB shall contact the
appropriate Tribal representative if necessary. A decision shall be provided to ARRC
within five (5) working days. If the parties agree that the discovery is not significant,
verbal authorization to proceed may be given by the SHPO, and SHPO shall provide
written confirmation to the parties within five (5) working days A report of the

*  Options for protecting the cultural resources include: covering with a tarp or other protection from the

elements; shoring up cut banks or trench walls so that no further exposure occurs; makmg sure that no water will
collect on or around the site.
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investigation shall be provided by the investigator, following the guidelines for -
Monitoring described in Stipulation VII. If additionial investigation is agreed to, the
guidelines for Additional Investigations described in Stipulations IV(B) shall be
followed, unless modified evaluation and reporting are agreed to.

A3 List of contacts for Native Alaskan representatives

Common Name: Dot Lake

President, William Miller

Village of Dot Lake

P.0. Box 2279

Dot Lake, Alaska 99737

Voice: (907)-882-2695 Fax: (907)-882-5558

Common Name: Healy Lake

President, Fred Kirsteatter

Healy Lake Village

P.O. Box 60300

Fairbanks, Alaska 99706

Voice: (907)-876-5018 Fax: {907)-876-5013

Common Name: Minto

Chief, Roy Charles

Native Village of Minto"

P.0. Box 26 ‘

‘Minto, Alaska 99758

Voice: (907)-789-7112 Fax: (507)-798-7627

Common Name: Nenana
"Chief, Mitch Demientieff

Nenana Native Association

P.O. Box 356

Nenana, Alaska 99760

Voice: (907)-832-5461 Fax: (907)-832-1077

Common Name: Northway

President, Gerald Albert

Northway Village

P.O. Box 516 ‘

Northway, Alaska 99764

Voice: (907)-778-2311 Fax: (907)-778-2220

Common Name: Tanacross
Executive Director, Jerry Isaac

-Native Village of Tanacross
P.O. Box 76009 ~
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Tanacross, Alaska 99776
Voice: (907)- 883 4496 Fax: (907)-883- 4497

Common Name: Tetlin

President, Bently Mark, Sr.

Native Village of Tetlin

P.O.Box TTI

Tetlin, Alaska 99780

Voice: (907)-324-2130 Fax: (907)-324-2131

Common Name: Eagle Village -
President, David Howard

Native Village of Eagle
P.O.Box 19

Eagle, Alaska 99738
907-547-2271

The Upper ] Tanana Inter-Tribal Coahtlon con51sts of six Federally recogmzed tribes: ‘ _ - Comment [rs42]: Is there need
. to add a Whereas for Section

) ) : : : ‘ ' 101(d)(6)(B), AIRFA and NAGPRA,
Tribe: Village of Dot Lake and for THPO consultation?

ANSCA Corporation: Dot Lake Native Corporation
Phone: 907-882-2695

Tribe: Native Village of Eagle
"ANSCA Corporation: Hungwitchin Corporatlon
Phone: 907-547-2271

Tribe: Healy Lake Village
ANSCA Corporation: Mandas Chaag Native Corporatlon
Phone: 907-876-5055, 907-876-5018 o \

‘ ‘Tribe Northway Village ’
ANSCA Corporation: Northway Natlves Incorporated
Phone: 907-778-2311

Tribe: Native Vlllage of Tanacross
ANSCA Corporation: Tanacross Incorporated
Phone: 907-883-5024

Tribe: Native Village of Tetlin
" ANSCA Corporation: Tetlin Native Corporation
Phone: 907-324-2130
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~ Page 2: [1] Comment [ARRC10]  Alaska Railroad o 5/21/2009 8:51:00 AM -
Based on the documents we have rewewed the STB appears to have made only a few, determinations of

eligibility and received SHPO concurrence with those determinations. As previously indicated, ARRC
does not believe formal determinations of eligibility for all cultural resources identified are necessary at
this time. Such determinations w111 only be needed for cultural resources within the APE associated w1th
the selected alignment.

[Resolved in Stipulation {L.B.]

i Page 4: [2] Comment [ADN’Rll]Alaska Department of Natural Resources 5/28/2009
;4 52:00 PM

We are going to develop all this in 30 days? Perhaps this plan should be mcorporated into the PA.

[Response to SHPO: Revised to 60 days, and perhaps draﬁmg the Plan can begin after the EIS but before
the Board issues its decision. Drafting will start earlier but should not be a condition of signing because
we won’t know which agencies could be involved or the responsibilities of each agency until the final
alternative is licensed.]

| Page 4: [3] Comment [ACHP12] Advisory Council 5/28/2009 4:47:00 PM |

Bullet #5--Rather than deferring the development of protocols for review timeframes, response
expectations, and other mechanics of ongoing review under the terms of the PA until an Agency
Consultation and Coordination Plan (ACCP) is developed, the STB and all consulting parties should
negotiate these procedures now so that they may be incorporated into the body of this PA and made
available to the public. [See ADNR11above] '

| Page 4% °[4] Comment [ACHP13] . Adviséry 'Council 5/21/2009 10:48:00 &AM |

- Bullet #9--A description of the methods of communication allowable during implementation of the PA,
currently under Stipulation XII, Procedures for Consultation, should be formalized in Stipulation I,
Administrative Considerations, and Stipulation XII then deleted.

° Page 4: [5] Comment [ARRC14]  Alaska Railroad 5/21/2009 .8:53:00 aM |

It is not clear to the reader what is meant by the term “components™? Perhaps this paragraph could be
clarified, as we do not believe the PA is intended to apply to operations, once construction is completed.

[If PA is still in effect, and operations change, the PA may would be used to update the effects on ehglble

properties in the APE.]

~ Page 4: [6] Comment [ARRC15]  Alaska Ra:.lroad  5/21/2009 8:54:00 AM ;
The numbers of sites do not match numbers in DEIS. Further we recommend deleting the percentages and
including a reference to SHPO’s letter dated 11/21/08 and consider including the correspondence between
STB and SHPO be included in an appendix? [Resolved by deleting specifics.]

‘Page 4: [7] Comment [ARRC16] Alaska Railroad . _4/8/2009 7:51:00 AM
What is a “consensus agreement”? It does not appear that STB’s letters of 8/22/07 and 1/16/08 to SHPO
provided STB’s determinations of eligibility, nor does it appear that the 9/24/07 or the 7/16/08 letters from
SHPO concur with any STB determinations of eligibility. We recommend that Paragraph II.B be reworded,
as it appears to reflect NLUR's preliminary determinations of eligibility or recommendations regarding
eligibility, and not STB determinations that have received SHPO concurrence.

[Resolved--Sections with "consensus agreement deleted.]
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Preserving America’s Heritage

March 23,2009
\

Mr, Dave Navecky

Section-of Environmental Analysis
Surface Transportation Board

395 E. Street SW ,
Washington, DC 20423-0001

RE:  Proposed Alasku Railroad Corporation construction and operation of rail line
STB Finance Docket No. 34638
Between North Pole and Delta Junction, Alaska

Dear Mr. Navecky:

This is a follow up to the March 6, 2009, consultation teleconference held by the Surface
Transportation Board (STB) for the referenced undertaking During the teleconference, the STB
requested comments from The Advisory Council on Historic Preservation (ACHP) and Alaska
State Historic Preservation Officer on the. draft Programmatic Agreemem (PA) for the Northern
Rail Extension project.

T he teleconference was helpful in providing.a history and context for this undertaking. We
support the execution of a PA for the construction and management. of this portion of the Alaska
Railroad. In nencra! the PA draft would be improved by greater specificity about how its terms
apply to the ongoing identification, effects assessment, and treatment needs of this undertaking
and about th¢ procedural steps that will accomplish these 'goals. We offer the following general
observations 1o assist STB in revising the draft PA for circulation to all consulting parties:

The Arca of Poteritial Effects shotild be described in the preamble and/or incorporated in
map form:by reference..

@  Thepreamble should ¢larify-whether any other federal agencies will use this PA to satisfy
their compliance responsibilitiés for this undertaking under Section 106 and, if'so0; their
status as: ‘;lgnatones Similarly, the agreement title should reference only those agencies
that are signdtories to Lhe PA.

o Please enstre the use of the term “historic pr operttes consistent with §800. 6(I)(1) rather
than “cultural resources.”

e The information contained in Stipulation I is better summarized in the preamble, as'it
captures background information about the undertaking and the need for the PA.

. ADVISORY COUNCIL ON HISTORIC PRESERVATION

1100 Pennsylvania Avende NW, Suite 803 » Washington, DC 20004
Phosras HYZLANARZRNT 8 Fav 2008048687 » arhe@achn.aov » wiww. achg aoy
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»  Rather than deferring the development of protocols for review- txmefrdmes. response
expectations, and other mechanics of ongoing review under the terms of-the PA until an
Agency Consultation and Coordination Plan (ACCP) is developed, the STB and all
consulting parties should negotiate these procedures now so that they may be
incorporated into the body.of this PA and made available.to the public.

* Remove “Assessment of Effécts”™ from the title of Stipulation IV and revise to provide:
greater specificity about the review procedure pursuant to the previous bullet.

e Mention notification and consultation with {ribés in accordarice with the Tribal
Consultation Plan in Stipulation VI, “Treatment of Human Remains.” Further,
Stipulation VI appearsto be- appmprute Y consolidated with o located immediatgly-
following Stipulation X, containing procedures for unanticqpateddlscoyemes

e Add ACHP to the annual meeting of signatories in Stipulation IX.A.

*  Adescription of the methods of communication allowable during implementation of the
PA, currently under Stipulation X1, Procedures for Consultation; should be formalized in
Stipulation 1, Administrative- Considerations, and Stipulation X1 then deleted.

*  Please correct the first reference to our regulations in Stipulation XIIT.A, Dispute
Resolution, to read §800.7, and delete the second reference. This stipulation should also
specify that STB will provide a.copy.of its written-responise to ACHP comments or final
decision on any-dispute toall parties to the agreement before proceeding.

We look forward to werking with STB to continue the Section 106 consultation process.for this: A
uridertaking and to reviewing a revised draft of the PA"in the near future. :Should you have any
quest:ons or-wish to discuss this matter, further, please contact Blythe Semmer at (202) 606:8552
or via email at bsemmer@achp.goy.

'Sir;ce{e'l‘y,‘

: (,harfene Dwm Vaughn AICP

Assistant Director

Office of Federal Agency Programs : :
Federal Permitting, Licensing, and Assnstame Section = . ‘




STATE OF ALASKA /o o

DEPARTMENT OF NATURAL RESOURCES

550 W. 7TH AVENUE, SUITE 1310

| DIVISION OF PARKS AND OUTDOOR RECREATION ANCHORAGE ALASKA. 99507 9065
) ' OFFICE OF HISTORY AND ARCHAEOLOGY | [0V (307 2698721

March 20, 2009 : / / 0

< « » Kecd 3/30 1
File No.: 3130-1R STB/Northern Rail Extension

SUBJECT:  Northern Rail Extension, Eielson Air Force Base (Nbrth Pole) to Fort Greely
' (Delta Junction), Alaska '

Victoria Rutson .

Chief, Section of Environmental Analysis

Surface Transportation Board

Office of Economics, Environmental Analysis and Administration
Washington, DC 20423

Dear Ms. Rutson,

The State Historic Preservation Office (SHPO) has reviewed your draft Programmafzc
Agreement among Surface Transportation Board, Advisory Council on Historic Preservation,
Alaska State Historic Preservation Officer, U. S. Bureau of Land Management, Alaska State
Office, U. S. Army corps of Enfzneers, Alaska District, U. S. Department of Defense, Alaska
Command, U. S. Air Force 35" Fighter Wing, Eielson Air Force Base, Federal Railroad
Administration, and U. S. Coast Guard, Seventeenth Coast Guard District regarding the Alaska
Railroad Corporation, Northern Rail Extension between North Pole and Delta Junction, Alaska
(PA) which was submitted November 3, 2008 and whlch we discussed in our March 6, 2009

. meetmg :

We are in agreement with the goal and purpose of the PA: the completion of the Section 106
process (refining the area of potential effect, additional identification of historic properties,
assessment of project effects on historic properties and any necessary mitigation) may be-
deferred until after the preferred project alternative has been selected under the NEPA process
and the proposed project design is sufficiently complete. That said, the PA does not clearly
articulate how these steps will be accomplished; it expresses intent but does not specify who will
do what when, how it will be done, etc.

The statements in the preamble coniam redundancies and should be reorganized into a more
logical order. For example, consultation with the Advisory Council on Historic Preservation is
mentioned in the second, third, 11" and 13" whereas statements. The roles and jurisdictions of
each signatory agency are not defined (i.e. which own land in the project area, which issue

@ Printed on Recycled Paper




permits, etc.). Have the local governments, historic societies or other local mterest groups been
included in the consultation? :

Developing an Agency Consultation and Coordination Plan, ACCP (Stipulation I D) and a Tribal
Consultation Plan, TCP (Stipulation IIT) within 30 days after issuance of a Final Decision seems
unrealistic. We recommend developing these procedures sooner and incorporating them into the
final PA. Stipulations II B and C are primarily statements of fact (rather than stipulations)
already addressed in the preamble. Language such as “it is further anticipated that such agency
action shall occur....” (Stipulation II C)'is too vague for a legal document.

Professional qualifications of persons conducting the cultural resource work under the PA are
mentioned several times throughout the document (11 C, 1V B and VII A). We recommend
deleting these redundancies and instead devoting a stipulation to professional qualifications. The
stipulation should clarify that all work will be under the supervision of a person who meets the
appropriate Secretary of the Interior’s professional qualifications (ie. archaeological data
recovery will be done by Archaeologists, historic building documentation by I—Ixstonc Architects
or Architectural Historians, etc.). :

Literature review and archaeological surveys have identified many significant prehistoric and
historic sites in the project area. We recommend including a stipulation for development of a
cultural resource management plan that defines how these historic propemes will be managed
durmg the course of operatmg the rail line.

Attached is a hard copy of our editing comments; we will also email you an electronic version. -
Please consider these recommendations when revising the PA and send us another draft for

review. You may contact Stefanie Ludwig at 907-269-8720 if you have any questions or 1f we
can be of further assistance.

Sincerely,

m%z’%zﬁt@

‘ ith E. Bittner
State Historic Preservation Officer

JEB:sll

Attachment: draft PA with SHPO comments

A
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Northern Rail Extension Draft Environmental Impaci Statement

DRAFT PROGRAMMATIC AGREEMENT
AMONG

SURFACE TRANSPORTATION BOARD
ADVISORY COUNCIL ON HISTORIC PRESERVATION,
ALASKA STATE HISTORIC PRESERVATION OFFICER,
U.S. BUREAU OF LAND MANAGEMENT, ALASKA STATE OFFICE,
U.S. ARMY CORPS OF ENGINEERS, ALASKA DISTRICT,
U.S. DEPARTMENT OF DEFENSE, ALASKAN COMMAND,
U S. AIR FORCE 354th FIGHTER WING, EIELSON AIR FORCE BASE,
FEDERAL RAILROAD ADMINISTRATION,,
AND U. S. COAST GUARD, SEVENTEENTH COAST GUARD DISTRICT

REGARDING

THE ALASKA RAILROAD CORPORATION, NORTHERN RAIL EXTENSION
BETWEEN NORTH POLE AND DELTA JUNCTION, ALASKA

STB Finance Docket No. 34658

WHEREAS, the Surface Transportation Board (STB)', the lead Federal agency, has received an
application for the construction and operation of a rail line by the Alaska Railroad Corporation
(ARRC or applicant), extending its exxstmg system between North Pole and Delta Junctlon
Alaska (Undertakmg) and,

WHEREAS, the STB has determined that the proposed project is an Undertaking which may
have an effect upon historic properties included on or eligible for inclusion on the National

: Register of Historic Places (NRHP), the full extent of which will not be known until after, o .-{peleted: isunknown ]
execution of this Agreementand e "{ Formatted: Font: 12 pt )
fneletedx , J

WHEREAS. the STB is in consultation with the Advisory Council on Historic Preservation
(ACHP); Federal Railroad Administration (FRA); the United States Department of the Interior -
Bureau of Land Management, Alaska State Office (BLM); the United States Army Corps of

. Engineers, Alaska District (USACE); U.S. Department of Defense, Alaskan Command

" (ALCOM); U.S. Air Force, 354*F ighter Wing, Eielson Air Force Base (354™ Fighter Wing);

) U.S. Coast Guard (USCG), Seventeenth Coast Guard District; and the Alaska State Historic
Preservation Officer (SHPO), pursuant to Section 800.14(b) of the regulations (36 CFR Part 800)
lmplementmg Section 106 of the National Historic Preservation Act, 16 U.S.C. 470f (NHPA);
and,

' The Surface Transportation Board (S8TB) was created with the passage of the ICC Termination Act of 1995
(Pub. L No.. 104-88). The STB, an independent agency administratively housed within the U.S. Department of
‘Transportation, is responsible for administering rail, pipeline, and certain adjudicatory functions involving motor and
water carricrs. These responsibilitics are similar to those dutics formerly administered by the Interstatc Commerce
Commission. The STB is the lead agency undcr the National Environmental Policy Act (NEPA) for the Northern
Rail Extension Project. .

Draft Programmatic Agreement ‘ H-1
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Northern Rail Extension Draft Envir tal Impact Stat t

say
.541!‘1 .

WHEREAS, the STB, ACHP and SHPO are Signatories pursuant to 36 CFR 800.6(c)(1) and
have authority to execute, amend or terminate this Programmatic Agreement (Agreement); and,

- ,fament: [DoNR1] = These are
........................... :federa 1 agengjes and could be .
nvited Si gnatones pursuant to 36 CFR R 800 6(0)(2) and have authonty to amend or terminaté this *cfgnsnderea il (rather thdn invited)

£
Agreement; and, szgnatones

Why are lhese agencies mvalved in

WHEREAS, the State of Alaska’s [Department of Natural B Resources (ADNR) ﬁand invited Tribes “flié PA? Land status? Permits?
and Indian Organizations are Concurring Parties pursuant to 36 CFR 800. 6(c)(3). The refusal of - “Gomment [DoNR2] : ‘Explain
any party invited to concur with this Agreement does not invalidate the Agreement; and, | DNR's role. -
IWHEREAS 'STB has.consulted with and ‘continiies to consult with’ ‘the Indian: Tnbes»and }’}]aska g

native corporations outlined in Appendlx A.3 of this Agreement who may attach a rehglous
and!or cultural si gmf' cance o, propemes-tl}at may be affectéd by the;Underta ng and these

T nbes ‘have'been mwted to parttt:lpate m'thls Agreément as”iConcum ¢ Parties ”'andl

Comment. Jnomst +. Partially =
‘undam wnh previous’ Whereas

‘Does this incjude government to
government, consultation } with
v fedcm“y recognized Tribés?

WHEREAS, the STB, as lead Federal agency, in conjunction with the FRA, BLM, USACE,

ALCOM, 354" Fighter Wing, Alaska DNR, and USCG (i.e., cooperating agencies) has prepared

an Environmental Impact Statement (EIS) in accordance with the requirements of the National

Environmental Policy Act (NEPA) to address the potential impacts of the Undertakmg ona
_variety of human and natural resources; and,

WHEREAS, the STB, in consultation with the Signatories and Invited Stgnatones, developed an
Identification Plan (D Plan) for inventory of cultural resources prior to construction, and has
conducted cultural resource inventories for a range of alternatives, which were subsequent]y

narrowed down for inclusion in the EIS. [Efforts thus far have mcluded“9'49 shovel tes.tzpltsu1
across 5, 382 acres of track ahgnment and 2, 33‘9 acres of anc!llary facxhty locattons an

“ Potter 2006 Site Location Model and Survey Strazegy for Cultural Resozzrces in the Alas s‘ka

“: Railroad Northern Rajl Extension Project Area; Potter et al, 2007a,. Resalts of the 2006 Cm’tural

*.  Resource Survey of Proposed Aiaska Rallroad Northern Ratl Extensmn Routésand Ancd?a?y

“+ Facilities, Alaska, and Potter et al. 20075, Results of the 2007 Cultural Resource Survey. of
Proposed Alaska Razfmad Nor:hern Rail Extension Routes, Az‘aska),‘@nd

omment [vomu} ¢ Isthis
tail necessary” L ,

------------------------------------------------------------------ Deleted:
Historic Places {NRHP) for certain historic properties within the project area and SHPO has {pezeted: resource

‘ concurred with most ot those findings; and,

WHEREAS, the applicable requirements of the NHPA, the American Indian Religious Freedom
Act, 42 U.S.C. 1996 et. seq. (AIRFA), and the Native American Graves Protection and - - -
Repatriation Act, 25 U.S.C. 3001 et. seq. and 43 CFR 10 (NAGPRA), have been considered in
the development of the ID plan and this agreement does not waive the responsibilities of the
Signatories and Invited Signatories under these acts and regulations, and,

}WHEREAS the STB has detéermined that this Undertaking may afféét h htstonc propemes S
ehgnble for the NRHP during the life span of this Undertaking; and has consulted with the ACHPE
and.the SHPO pursuant to Section 800. 1'4(b) of the regulations (36 CFR 800); tmplementmg

Draft Programmatic Agreement H-2
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- | e i v v ‘ e g(‘.‘oment [nemm Possibly
§¢ct10n 106 of the NHPA,; and <" Laffecting historic properties and
Lconsuinng with ACHP & SHPO has
almdy bees mentloneé

«-{iComment {Do!msl What about
iasseesment ofeffect and mmgauon"

failgmthNR?] + Redundant.
{Whereas sequerce.

NOW, THEREFORE, the Signatories and Invited Signatories to this Agreement consent that
the proposed Undertaking shall be implemented in accordance with the following stipulations
in order to consider the effect of the Undertaking on historic properties and to satisfy all Section
106 NHPA tesponsibilities for all aspects of the Undertaking. ‘

STIPULATIONS

The 3TB shall ensure that the fovllowing measures are carried out:

| R Administrative Considerations:

A The STB and Invited Signatories shall attach this Agreement or the measures
(stipulations) called for in this Agreement to any Record(s) of Decision (ROD),
approved permit(s), or other condition(s) issued for this Undertaking so that this-
Agreement and its requirements become legally enforceable and binding on those
actions.

B. This Agreement and all of its requirements shall be binding on ARRC, as the
current applicant for STB authorization, and on its heirs, successors, and
assignees.

C.  Because of both singular and overlapping legal authorities and purviews among
the Signatories and Invited Signatories regarding individual Undertaking
components or activities, any or all of these agencies may be responsible to carry
out the terms of this Agreement for a gwen Undertakmg component or activity.
That agency or agencies that has/have purview over a given Undertaking
component or activity is referred to in this Agreement as the “responsible
agency(ies),” hereinafter. To promote coordination among the agencies and to
expedite the conduct of tasks pursuant to this Agreement, the responsible
agency(ies) can make informal arrangements among themselves regarding the
implementation of this Agreement so long as the substance of this Agreement is
followed. However, if there is more than one agency with purview over a given
Undertaking component or activity, all involved agencies shall remain aware of
the substance, progress, and any problems with implementing this Agreement for
that Undertaking component or activity and remain involved to prevent and
resolve problems. For certain larger Undertaking components and activities, it
may be advisable for all involved agencies to carry out the terms of this
Agreement jointly.

Draft Programmatic Agreement H-3
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fNo later than-30 days aﬁer issuance of any y STB F mal‘ Decision granting ARRC

the authority to construct and operate the Undertaking, the STB and the SHPOL ~
shall consulti and develop ; an Agency Consultatlon and Coordmatmn P[an (ACCP-)‘

Undertakmg components and activities and which agency will be t responsnble
agency(les)” for each. The ACCP should-also mc]ude ‘procedures | for review and
iapprova,[ of resource determinations, treatment plans,any prehmmary field

repOtts andtfinal technical; ‘reports, accdrding to the repomng struc r descnbed
in Stipulation- D((C) of thlsﬁAgreemen' This ACCPT“ may be amended;as needed

by these parties.

The Signatories and Invited Signatories shall enforce the terms of this Agreement,
approvals, and other conditions that incorporate this Agreement and its terms.
Each shall notify the others if any of them becomes aware of an instance of

 possible non-compliance with the terms and conditions of this Agreement or

permxt or conditions as they relate to this Agreement. In such case, the
“responsible agency(ies)” shall ensure compliance consistent with its/their legal
authorities and consult with the other agencies, as needed.

IL Historic Properties, Areas of Potential Effect, and the Applicability of this
Agreement: '

A.

This Agreement shall apply to the Undertaking and all components of it, including
actions specified in the EIS, permits and approvals, or other documents so long as
they are within the juri sdiction of the STB and Invited Signatoﬁes.

the Nauonal Regxster and ﬁndmgs of effect to the SHPO for concurrence for those

sites that arefudentlﬁed wnthm the APE fIt is further antxc;pated thagsuch agency

3

i'nay be nee _ed) based on n final desngn of'the Underta;wng, and afteésuch tnme as

the STB issues a decision on the application to construct and operate a new rail

Drafl Pr ogr

tic Agreement ‘ , H-4

. Comn;’éﬁt {DONR8] : ”Wc are

going-to develop all this in 30 days?
Perhaps this plan should be
incorporated into the PA.

o Comggzt rnms]

4’[‘hxs 58
statement of fact rather than a
snpulanon and would be more
appropnate in the Wheras section

\(wuhout -all the detazl)

Aoi‘g

€ [DONRLO]: Purpose
\ has already been addressed
in th Whercas section,

Commgat [DoNR11] :
Redindant
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) . . N .
Undertaking shall be made in consultation with the SHPO, consistent with 36
CFR 800.4. All determinations of APE and of the effects of the Undertaking shall
take into account the professional standatds, guidance, and research of both the
cultural resources and railroad demgn professxons Consxstent with 36 C, F R.§
800.4(d)(1), the STB may>deterrine tht therclare historic | propemes within th
IAPE; but that the Undertaking will have no effect on them! [

:comment [DoNR121: "No
" effect” is only ofie possible finding.

11l Tribal Consultation:

- consistght w:th*thrcas statenwnt."
A.3 of this Agreement regarding the Sectton 06 process in conjunction with the “{Deteted: mibal )
preparation of the EIS. Consultation will continue as the terms of this Agreement are :
carried out. No later than 30 days after issuance of any STB Final Decision granting
ARRC the authority to construct and operate the Undertaking, and prior to the initiation
of construction in an area previously idcntiﬁed through the section 106 process as being

. ‘lcOmment [DoNR13] xTo be . l

© with tnbal organizations in carrying out the terms of this Agreement. This TCP shall be
‘ acceptable to the tribal organizations and describe when and how these organizations
shall be consulted, the contact names and information for each organization, procedures ' -
“for review of treatment plans (as appropriate), and other matters. This TCP may be
amended as needed. The procedures in the TCP will be integrated into the ACCP and the
agencies’ implementation of this Agreement as necessary.

acronyrn may be’ mastaken to mean -

= “Comment: wormu] “’H’us E
Trad(t1ona! Cultural Property.

IV.  ldentification Plan for Historic Properties and Assessment of Etffects:

i-A. Additional identification and evaluation efforts for cultural resources may be
a required as the activities related to this Undertaking progress, including (but not
limited to):

-+ 1. Any areas of surface/subsurface disturbance related to this Undertaking and

within the jurisdiction of the STB authority, including rail alignments as well
4 as ancillary facilities, staging areas, and borrow areas, Wthh are outside the
200-foot-wide APE surveyed in 2006-2007.

w
T

2. Portions of any a]temative or alignment for which ARRC has received
authority from the STB to construct and operate that were not surveyed during
the 2006-2007 investigations, such as portions of the Salchaket Village that
-were not surveyed due to the presence of private property and native
allotments.

3. Previously identified sites within the surveyed APE, and along the alignments
that may receive authorization from the STB to construct and operate, which
require additional evaluation to establish boundaries and/or to determine the
effects of the Undertaking,

Draft Programmatic Agreement ‘ H-5
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B. Additional identification and evaluation efforts shall follow the administrative and
consultation procedures established in the ACCP and TCP, as described in
Stipulations }{D) and I1l. Additional identification and evaluation shall conform
with Federal and state guidelines for fieldwork in Alaska, be compatible with
previous investigations for this Undertaking, and may include a phased approach
to testing and evaluation, as described in 36 CFR 800.4b2 and 800.5a3.

~ FN
C. The STB, as the lead agency, shall review identification and evaluation efforts and
" prepare final determinations of site €ligibility and assessment of effect for
concurrence by the SHPO.
V., Treatment of Historic Properties:

A. Any design changes, modifications, and refinements of the Undertaking shall endeavor to
.avoid impacts to cultural resources. ) -

B. For historic properties determined by the STB as eligible for the NRHP that cannot be
avoided by the Undertaking, ARRC shall develop a treatment plan to minimize or
mitigate the effects. Treatment plans shall be developed in consultation with STB,
SHPQ, the Invited Signatories, and tribal organizations that may attach religious and/or
cultural significance to the identified property. During the preparation of treatment plans,
the STB shall consider the views of these parties and the public. All treatment plans must

. be approved by STB, SHPOQ, any land managing agencies (as appropriate to their
jurisdiction), and any tribes (as appropriate) prior to implementation. Under 43 CFR
7.7(a) "Protection of Archaeological Resources,” tribes that consider any sites on public

ortance have 30 days within which{ Deleted: scarcd ]

to comment on the treatment plans.

EA 1. Most historic properties identified through the 2006 and 2007 surveys are

archaeological sites. For historic properties that are archaeological in nature

and significant for their research data potential (criterion D), the treatment

ts measures may follow standard mitigation through data recovery. Treatment

o ‘ plans for data recovery shall include, at a minimum, a research design with

+ provisions for data recovery and recordation, analysis, reporting, and curation
of resulting collection and records, and shall be consistent with the Secretary
of Interior’s Standards and Guidelines (48 FR 44734-44737). Treatment
plans must be consistent with easement and permit requirements of other
agencies, when applicable. To the extent possible, treatment plans should
group related sites or areas, so that the treatment of related resources can be
considered in context, and to minimize the burden of review and approval by
agencies. ' i

"

- «_ill

2. A number of the resources identified during the 2006 and 2007 surveys were
sites relating to the historic period, or were significant for values other than
their potential research value (e.g., eligible under criteria A, B, or C),
including those related to the Salchaket Village site. Treatment plans for such

Draft Progr tic Agr : - HE
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resources, if warranted, shall spec;fy approaches for treatment or mitigation of
the property in accordance with the principlés; standards, and guidelines
appropriate to the resource. This may include, but not be limited to, use of
such approaches as relocating a historic property, re-landscaping to reduce
effects, public interpretation, ethnographic recordation, oral history, archival
research, or prescribing use of a component or activity of this Undertaking in
such as way as to minimize effects to historic properties or to those concermed
about the effects of that component or activity. Methods of recordation and
documentation described in the treatment plan shall conform with the
Secretary of the Interior’s Standards for Architectural and Engineering
Documentation (48 FR 44730-44734) or other standards specified by SHPO.

C. In lieu of standard mitigation approaches described above, treatment plans may adopt
other alternative approaches to minimize or mitigate effects to historic properties,
including assisting in the development of tribal historic preservation plans, developing
detailed historic contexts for the region, developing educational materials, purchasing
properties containing historic resources, or developing historic property management
plans. Such alternative options must be approved in writing by all Signatories and Invited
Slgnatones to the Agrcement

D. Treatmenl plans shall be reviewed accordmg to the procedures estabhshed in the ACCP
and TCP. Disputes or objections to treatment plans shall be resolved in accordance with

stipulation XHI below.
e

VI.  Treatment of Human Remains:;

1t is the intent of this Undertaking to avoid the disturbance or removal of any human

s U remains. No activity will knowingly disturb human graves or human remains. If human
‘i remains, sacred objects, or mortuary objects are inadvertently discovered during the

itw. . course of construction or operation, all activities in the vicinity shall immediately cease
and the Plan of Action (POA) for the treatment of human remains (Appendix A) shall be
implemented. The STB and ARRC shall ensure that any and all human remains, sacred
objects, and objects of cultural patrimony discovered as a result of the Undertaking shall
at all times be treated with dignity and respect.

g bR

ViI. Monitoring:

A. If stipulated as part of a treatment plan, when the probability to uncover
_ unidentified archaeological or histori¢ materials is determined likely by the
consulting archaeologist or SHPO, ARRC shall ensure that an archaeologist
meeting the qualifications of the Standards and Guidelines is present to monitor
specific ground-disturbing activities.

Draft Programmatic Agreement H-7
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B. The results of monitoring shall be included in\a répér; to the STB and SHPO,
This report shall be developed, within 3 months 6f fieldwork and be acceptable to
both the “responsible agency(ies)” and the SHPO. .

C. If sites are discovéred during monitoring, ARRC shall follow 'thé procedures
outlined in Stipulation X of this Agreement. .

D. . Ifhuman remains are discovered during mqnitoﬁng, ARRC shall follow the
procedures outlined in the Plan of Action (Appendix A).

VIII. Curation:

A. ARRC shall ensure that all artifacts, faunal remains, samples, records and field
notes, and related materials collected during activities covered by this Agreement
are deposited in the University of Alaska Museum of the North in Fairbanks, or
another repository or institution approved by the SHPQO. The curatorial facility
shall meet requirements found in 36 CFR 79, Curation of Federally Owned and
Administered Archaeological Collections.

" B. Curation arrangements between ARRC, or their cultural resources consultant, and
an approved institution must be part of any treatment plan.

C. ARRC shall incur all reasonable costs charged by the approved institution for
curation of materials collected in conjunction with recovery actions under this
Agreement, “Reasonable costs” shall be determined by the curatorial facility and
approved by SHPQ, and be consistent with professionally acceptable curatorial
standards. o ‘

D. Consistent with 36 CFR 79, collections shall be packaged in archival quality
materials and in a manner appropriate to the material type. Collection preparation
and packaging shall be acceptable to SHPO and receiving institution, and
consultation in advance is recommended.

E. Materials collected in conjunction with recovery actions under this- Agreement
will remain the property of the landowner unless a gift or purchase agreement is
negotiated. '

IX.  Annual Meeting and Reports:
A Mectings
Annual Meeting: A meeting of the STB, SHPO, and Invited Slgnatones as well

as the Concurring Parties if they so wish, shall be {held each yo year to discuss the ..-=1 comment (Dosms];:

each year?

When }

Draft Programmatic Agreement ' H-8
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o

prevmus year s activities, and activities scheduled for the upcommg year. ARRC

{ formattod: Highlight ]

cultural resources activities as they relate to compliance with the stipulations of
this Agreement, and shall distribute it to all parties to this Agreement at least 45
days prior to the Annual Meeting. The meeting shall be held in Anchorage at the
Alaska Office of History and Archaeology, or at another location by consensus of
the Signatories and Invited Signatories. The parties may participate by telephone
if they so desire, and minutes of the meetings will be distributed as soon as
possible afterwards. The annual report shall include the following:

(a) A description of the past year’s effort and anticipated upcoming
efforts for identification, evaluation, mitigation, and protection of
historic properties. This can include descriptions of sites, artifacts
encountered, or other archaeological or historic materials
encountered, including representative photographs and
illustrations;

(b) A description of the progress of the Undertaking and: any known or
expected changes to the Undertaking; -

(¢)  Anevaluation of the eff’ectiveness of this Agreement and whether
any amendments or changes are needed based on deficiencies or
project modifications.

B. Additional Meetings

The ACCP may establish an additional meeting schedule among all or some of the

" parties to this Agreement. If any party deems a meeting necessary in addition to
the annual meeting described above their request shall be consxdered in
consultation with the other parties.

uCc:ment [DoN}RlS]: Where
odes thc annual report (Stlpu :mon

\

Implementation of this Agreement shall include administrative reporting as well '
as the preparation of technical reports on resource investigations. The reporting
shall use the following procedures unless modifications to this reperting structure
are agreed to by the STB, SHPO, and Invited Stgnatones and reﬂected in the
ACCP.

(a)  Progress reports. Progress reports shall be submitted quarterly by .
ARRC to the STB for the duration of the construction portion of !
the Undertaking following execution of this Agreement. Progress
reports may be in letter format and shall describe fieldwork
activities for cultural resources as well as relevant construction
progress that was initiated, underway, or completed for the most

Draft Programmatic Agreement H-9
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(b)

(c)

(d

R N A

recent performance period, and iﬁéﬁtify steps to be initiated,
continued, or completed in the next quarter. These reports may be
combined with other STB repomng requnrements

Progress summaries. Progress summaries shall be submitted by the
STB to the SHPO and Invited Signatories every six months for the
duration of the construction portion of the Project. The first
progress summary shall be distributed six months following
execution of this Agreement, with subsequent summaries

following each six months thereafter until the construction portion
of the Undertaking is completed. The progress summaries shall
identify steps initiated, underway, or completed for the most recent
performance period and identify steps to be initiated, contmued or
completed in the next six-month period.

Preliminary field reports. Preliminary reports on the progress of
cultural resource fieldwork shall be prepared by ARRC that
demonstrate the completion of data recovery, or other procedures,
investigations and site treatments approved in the treatment plans.
The use of preliminary field reports is designed to facilitate a
phased approach to resource evaluation and mitigation, as provided
for in 36 CFR 800, and to facilitate reasonable construction
planning and progress. ARRC shall distribute preliminary reports
to the STB, SHPQ, and the appropriate land managing agency(ies),
and those parties will have twenty (20) business days to review the -
report and either concur or request additional fieldwork, after
which concurrence will be presumed. Construction may proceed,
in the area of the completed fieldwork, after the STB, SHPO, and
appropniate land managing agency(ies) concur with the preliminary
field report. If additional work is deemed necessary the parties will
consult with ARRC to determine the nature and scope of that work.

Technical reports. Technical reports describing the results of
background research, fieldwork activities, and laboratory analyses
shall be prepared according to the standards and permit guidelines
appropniate to the resource, including final report standards for
archaeological excavation. The extent of report distribution as
well as procedures for review of draft and final technical reports

shall be established in the ACCP. ARRC shall issué final technical .

reports no later than two years from the completion of fieldwork
activities and, in consultation with the SHPO, shall prepare
sufficient copies for dissemination to the Concurring Parties,
appropriate public libraries, educational institutions, and other
repositories.

X. Procedures for Inadvertent or Unanticipated Discoveries:

Drafi Programmatic Agreement
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A.  Upon the inadvertent cﬁscovery of a potential histofic property in any activity’s
APE, all work in the vicinity shall immediately cease and ARRC shall protect the
discovery site against further disturbance.

B. Upon the inadvertent discovery of human remains, sacred objects, or mortuary
objects in any activity’s APE, all work in the vicinity shall immediately cease and
a plan of action for the treatment of human remains (Appendix A) shall be ,
implemented. ARRC shall ensure that any and all human remains, sacred objects,
and objects of cultural patrimony discovered as a result of activities related to the
Undertaking will be treated with dignity and respect.

C. Upon the unanticipated discovery of cultural resources during construction that
are not human remains, the Unanticipated Discoveries Plan shall be followed
{Appendix A:2).

XI.  Training:

A. On an annual basis, ARRC ensure that on-site supervisory-level employees and
contractors are trained in procedures for identifying and reporting historic
properties that may potentially be discovered during the course of their work.
Minimally, the training shall include guidelines for identification of cultural
resources, and notification procedures when archaeological materials, human
remains, and historic period sites are discovered.

-B. ARRC shall also ensure that its supervisory-level contractors and employees are
g advised against the illegal collection of historic and prehistoric materials,
N including human remains, and are familiarized with the scope of applicable laws
and regulations.

=, Cl Prior to the implementation of training, the curriculum shall be reviewed and
approved by the STB and SHPO.

-.D, Training shall be conducted by an archaeologist meeting the qualifications of the
‘ Standards and Guidelines. However, ARRC’s supervisory level employees and
- contractors may attend the above training and convey the information to staff
unable to attend. .

E. On an annual basis, ARRC shall supply to the STB and SHPO a list of employees
and contractors who attended the annual training, and procedures through which
the information was conveyed to employees and contractors who did not attend.

X1,  Procedures for Consultation:

Consultation shall be an ongoing process throughout the construction phase of the
Undertaking. The STB, SHPO, Indian tribes and Native Alaska Corporations, Invited
Signatories and the ACHP may consult at any time in writing, including e-mail, or
telephone. Formal contacts and reviews will be established in the ACCP and TCP.
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XL Dispute Resolution:. ’ C i

Should any party to this agreement object within 30 days of any treatment plan or report
provided for review or actions proposed pursuant to this Agreement STB and the SHPO
shall consult with the objecting party to resolve the objection.

A’ . [f the STB and/or SHPO determine that the objection cannot be resolved, the STB
shall forward all documentation relevant to the dispute to the ACHP. Within 30
days after receipt of all pertinent documentatiqn, the ACHP will either;

{1}  Provide the STB with recommendations, which the agency will take into
account in reaching a final decision regarding the dispute; or

{2)  Notify the STB that it will comment pursuant to 36 CFR 800.6(b), and
proceed to comment. Any ACHP comment provided in response to such a
request shall be taken into account by the STB in accordance with 36 CFR
800.7 with reference to the subject of the dispute.

(3)  Any recommendation or comment provided by the ACHP shall be
understood to pertain to the subject of the dispute; the STB’s responsibility
to carry out all actions under this Agreement that are not the subjects of
the dispute shall remain the same.

B. At any time during implementation of the measures stipulated in this Agreement,
. should an objection to any such measure or its manner of implementation be
. raised by a member of the public, the STB shall take the objection into account
and consult as needed with the objecting party, SHPO, or the ACHP to resolve the
objection.

X1V. Amendments:

« -Any Signatory or Invited Signatory to this Agreement may request that the other
2. Signatories consider amending it, whereupon the parties shall consult to consider the
. amendment(s). Amendments will be executed in the same manner as the original
. Agreement. Concurring Parties may suggest proposed amendments to the Slgnatones and
: - Invites Slgnatones who shall consult to consider them

XV. Termination:

Any ngnatory or Invited Signatory to this agreement may terminate 1t by providing thirty
(30) days notice to the other parties explaining the reasons for the termination. The
Signatory or Invited Signatory shall consult during this period to seek agreement on
amendments or other actions that will avoid termination. In the event of termination, the
STB will comply with 36 CFR 800.1 through 800.7 on remaining Undertakmg .
components, activities, or outstanding issues.
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XVI1. Failure to Carry Out Agreement:

If the STB does not ensure that the terms of this Agreement are carried out, or if the
ACHP determines that the terms of this Agreement are not carried out, the STB shall
comply with 36 CFR Part 800.] through 800.7 with regard to individual Undertakings
covered by this Agreement.

f

XVII. Duration:

This Agreement shall become effective upon execution by the STB, the ACHP and
SHPO, and shall remain in effect for a term of five years from its date of execution, at
which point the Agreement may be renewed. :

-

XVIIL Execution and Implementation:

Execution and implementation of this Agreement evidences that the STB has satisfied
responsibilities under Section 106 of the National Historic Preservation Act pursuant to
36 CFR 800, and that SHPO has satisfied responsibilities under the Alaska Historic
Preservation Act pursuant to AS 41.35.

[

A3
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A. SIGNATORIES

Surface Transportation Board

By: . ‘ ~ Date: :
(Victoria Rutson, Chief, Section of Environmental Analysis)

Advisory Council on Historic Preservation

By: ‘ . Date:
. {Name, Title)

Alaska State Historic Preservation Officer ’

By: ’ R Date: -
Judith E. Bittner, ‘
State Historic Preservation Officer
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B.  INVITED SIGNATORIES
Cooperating Agencies and Applicant

C;)operating Federal Agencies
U. 8. Department of Interior - Bureau of Land Management, Alaska State Office

By: Date:
(Name, Title) )

U. 8. Atmy Corps of Engineers

By: . - Date: )
(Name, Title) . 7

U.S. Air Force 354th Fighter Wing, Eielson Air Force Base

By: ‘ ' e : Date:
(Name, Title) :
U.S. Department of Defense, Alaska Command

By: - | Date:
(Name, Title) ’

Federal Railroad Administration

By: : Date:
(Name, Title) ‘ , .

United States Coast Guard, Seventeenth Coast Guard District

By: ~ Date:
{Name, Title) -

Applicant

Alaska Railroad Corporation

By: ' ’ Date:

" (Name, Title)
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C. Concurring Parties

Agencies
State of Alaska, Department of Natural Resources

By: v ‘ Date:
Director, Division of Mining, Land, and Water '
Tribes
Healy Lake Village '
By: Date:

(Name, Title)

Village of Dot Lake ,

By: ‘ L Date: 7
(Name, Title)

Northway Village

By: Date:

(Name, Title)

Native Village of Tetlin

By: Date:
(Name, Title) . : ‘

Native Village of Tanacross .

By: , , Date:
(Name, Title)

Native Village of Eagle

By: : Date:
{(Name, Title) :
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Nenana Native Association

By: ' ' Date:
(Name, Title) ‘ '

Native Village of Minto

By: ‘ Date: . A o \ , A '
{Name, Title) : : ‘

Tok Native Association

By: : Date: _
(Name, Title) :

Indian Organizations

Tanana Chiefs Conference, Inc.

By: Date:
{Name, Title) - - : -

4

Daoyon, Ltd.

By: N ' V , " Date:
(Name, Title)

Upper Tanana Inter-Tribal Coalition

By: . Date:
{Name, Title)
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Glossary of Terms/Acronyms

Adverse Effect: When an undertaking may alter, directly or indirectly, the characteristics of a
historic property that qualify the property for inclusion in the National Register in a manner that
would diminish the integrity of the property’s location, design, setting, materials, workmanship,
feeling, or association. Adverse effects may include reasonably foreseeable effects caused by the
undertaking that may occur later in time, be farther removed in distance or be cumulative,

Area of Potential Effect: The Area of Potential Effect (APE) is the geographic area within
which the project may cause physical, visual or audible effects to the character or use of historic
properties. It includes all areas of construction, such as rights-of-way (ROW), staging areas, extra
work spaces, yards, access roads, borrow areas, and other ancillary facilities. The APE is
influenced by the scale and nature of an undertaking and may be different for different kinds of
effects caused by the undertaking. Determination of the APE may take into account the
professional standards, guidance, and research of both the cultural resources and railroad des:gn
professions. :

Borrow Area(ﬁ): An excavated area where material has been or will be dug for use as fill at
another location. :

Consulting Parties: Consulting parties include SHPO, Indian tribes, representatives of local
. governments, applicants for Federal assistance, permits, licenses and other approvals, and certain
individuals and organizations with a demonstrated interest in the undertaking.

Cultural Resource: A cultural resource is any prehistoric or historic district, site, building,
structure or object in American history, architecture, engineering, archeology, or culture. This
term includes artifacts, records, and remains that are related to and located within such
properties. The term also includes properties of traditional religious and cultural importance to
an-Indian Tribe that may meet the National Register criteria.

Curation: The preservation of material remains that are excavated or removed during a survey,
excavation, or other study of a prehistoric or historic resource, and associated records that are
prepared or assembled in connection with the survey, excavation or other study. ‘

Days: Calendar days.

Eligible for the National Register of Historic Places: The term eligible for the National
Register includes both properties formally determined as such in accordance with the regulations
of the Secretary of the Interior and all other properties that meet the National Register criteria.

Federal Agency(s): Any Federal entity with a statutory obligation to fulfill the requirements of
Section 106 who has jurisdiction over an undertaking and takes legal and financial responsibility
for Section 106 compliance in accordance with Subpart B 36 CFR 800. The Federal Agency(s)
has approval authority for the undertaking and can commit the Federal agency to take appropriate
action for a specific undertaking as a result of Section 106 compliance.
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Historic Property: Any prehistoric or historic district, site, building structure, or object
included in or eligible for inclusion in, the National Register of Historic Places maintained by the
Secretary of the Interior. This term includes artifacts, records, and remains that are related to and
located within such properties. The term includes properties of traditional religious and cultural
importance to an Indian Tribe that meet the National Register criteria.

Human Remains: The physical remains of a human body.
ID Plan: Identification Plan,

Indian Tribe: An Indian Tribe, band, nation, or other organized group or community, including
a Federally-recognized Native Village, Regional Corporation or Village Corporation, as those
terms are defined in Section 3 of the Alaska Native Claims Settlement Act (43 U.S.C. 1602)
which is recognized eligible for the special programs and serviced provided by the United States
to Indians because of their status as Indians.

Keeper of the National Register: The Keeper is the individual who has been delegated the
authority by the National Park Service (NPS) to list properties and determine their eligibility for
the National Register. The Keeper may further delegate this authonty as he or she deems
appropriate.

NAGPRA: Native American Graves Protection and Repatriation Act (25 U.S.C.’3001 et. s€q.).

. ‘ A A
National Register: The National Register lists properties formally determined eligible for the
National Register of Historic Places. "

National Register Criteria: National Register criteria are criteria established by the Secretary
of the Interior for use in evaluating the eligibility of properties for the National Register (36 CFR
60). The National Register of Historic Places criteria are listed below:

The quality of significance in American history, architecture, archaeology, and culture is present
in districts; sites, buildings, structures, and objects of state and local importance that possess
integrity ‘'of location, design, setting, materials, workmanship and feeling and:

a. * - that are associated with the events that have made a significant contribution to the
broad pattems of our history; or .

b that are associated with the lives of persons significant in our past; or

c. that embody the distinctive characteristics of a type, period, or method of

construction, or that represent the work of a master, or that possess high artistic
value, or that represent a significant and distinguishable entity whose components
¢ may lack individual distinction; or »

d. that yielded, or may be likely to yield, information on prehistory or history.

Criteria considerations: ordinaﬁly cemeteries, birthplaces, or graves of historical figures;
properties owned by religious institutions or used for religious purposes; structures that have
been moved from their original locations, commemorative in nature; and properties that have
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achieved their significance within the past 50 years shall not be considered eligible for the
National Register of Historic Places (36 CFR 60.4).

NRHP: National Register of Historic Places.
PA: Programmatic Agreement.
SHPO: State Historic Preservation Officer.

Site: Site definition is different for each state but is generally defined by Willey and Phillips
{(1958:18), as any reasonably definable spatial unit that contains features or is fairly continuously
covered with artifacts that are indicative of an occupation 50 years or older. A site may be
defined as "a spatial cluster of cultural features, or items, or both" (Binford 1972:46). These
definitions apply to both prehistoric and historic sites. Archaeological context may be defined by
the inclusion of any of the following: soil staining, associated fire-cracked rock, ceramics,
features, or a concentration of materials within a réasonably defined spatial boundary.

STB: Surface Transportation Board.

Traditional Cultural Properties: A Traditional Cultural Property can be defined generally as
an object, site, landscape feature, or other form of feature that is eligible for inclusion in the
National Register because of its association with cultural practices or beliefs of a living
community that (a) are rooted in that communities’ history, and (b) are important in maintaining
the continuing cultural identity of the community. For additional information, reference Parker
and King 1995, b

Treatment Plan: A proposal for the mitigation of effects upon any historic property that a
project would affect. Itcan include data recovery, documentation, restoration or other measures.

Undertaking: An undertaking is a project, activity, or program funded in whole or in part under
the.direct or indirect jurisdiction of a Federal agency, including those carried out by or on behalf
of a.Federal agency; those carried out with Federal financial assistance; those requiring a Federal
permit; license or approval; and those subject to state or local regulation pursuant to a delegation
or approval by a Federal agency. '
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Appendix A.
Plan of Action for the Treatment of Unanticipated ljiscovery of Human Remains, Graves -

and Historic Properties
A.l. Humao Remains and Graves

As set forth in Native American Graves Protection and Repatriation Act (NAGPRA)
regulations (43 CFR 10), a specific plan of action is required in the event that human
remains are uncovered during survey or construction of the Alaska Railroad Corporation
(ARRC) proposed Northern Rail Extension (i.e., Undertaking). The following steps must
be taken if human remains, or suspected human remains, are discovered:

(1)  Stopall work in the immediate vicinity of the remains.

(2)  Mark the area in which the remains are located, as well as a minimum buffer area
with a radius of 20 meters surrounding the remains. This buffer area may be larger
if there is the possibility of more remains in the area or in the case of slopes or cut
banks where work located nearby may impact the site of the remains. Make sure
that the remains are protected from possible impacts while contacting the
appropriate parties®.

(3)  If remains are found that are not clearly human, but are suspected to be 50, 2
specialist must be called in for identification.’

(4)  The ARRC Project Manager should contact the following people or dgencies.
within 24 hours of uncovering the remains.

o (@)  The State Historic Preservation Officer (SHPQ):
' Judith Bittner
Alaska Department of Natural Resources
Office of History and Archaeology
550 West 7" Avenue
N\ Anchorage, AK 99501-3561
Phone: (907) 269-8715
Fax: (907) 269-8908

(b)  Federal agency official in charge:

A

> Ways of protecting the remains include: covering with a tarp or other protection from the elements; shoring up
cut banks or trench walls so that no further exposure occurs; making sure that no water will collect on or around the

remaims. :
?  The specialist must meet the professional qualifications for the NHPA as set forth in 36 CFR 61, section 112

(a)(1).
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Victoria Rutson

Chief, Section of Environmental Analysis
Surface Transportation Board

395 E Street SW -

Washington, DC 20423

Phone: (202) 245-0295

Fax: (202) 245-0454

(c)  The appropriate land managing agency contact for the relevant parcel.

(d)  Theresponsible Native representative for the area of discovery.

Gary Lee

Doyon Ltd.

1 Doyon Place, Suite 300
Fairbanks, AK 99701
Phone: (907) 459-2037
Fax: (907) 459-2062

and

Robert Sattler

Tanana Chiefs Conference, Inc.
122 1* Avenue, Suite 600
Fairbanks, AK 99701

Phone: (907) 452-8251, ext. 3343
Fax: (907) 459-3936 '

and

(d)  The Alaska State Troopers
Alaska State Troopers
Communications Center Manager
Phone: (907)451-5100
Fax: (907)451-5165

Notification should include available information regarding the nature and extent
of the remains and an accurate and precise location including GPS coordinates.

NAGPRA dictates that work in the immediate vicinity of the remains cannot
proceed until 30 days after the reply from the Federal agency in charge or
appropriate Native group that the documents regarding the finding were received,
unless a written and binding agreement is issued from the Federal agency in
charge and the affiliated Native American group(s) (NAGPRA 25 U.S.C. 3002
Sec 3(d)). : '
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The remains will then be assessed and treated based on the guidance of the
Federal agency in charge and the appropriate Native group as defined by
NAGPRA. ‘

N

A2 Plan for Unanticipated Discoveries

Cultural resources may be encountered above ground and below ground during work on
the Undertaking, and might include historic and prehistoric materials as well as
Traditional Cultural Properties. In the event that cultural materials are discovered, this
plan shall be followed, and implemented in compliance with both NAGPRA and the’
National Historic Preservation Act (NHPA) of 1966, as amended (16 U.S.C. § 470) as
well as implementing regulations (36 CFR 800).

If archaeological or historic materials are encountered the following series of steps must
be followed: '

(1)  Stop all work in the immediate vicinity of any cultural. resources or suspected
cultural resources. C

(2)  -Mark the area in which the resources are located, as well as a minimum buffer
area with a radius of 20 meters surrounding them. This buffer area may be larger
if there is the possibility of more resources in the area or in the case of slopes or
cut banks where ongoing work may impact the site. Make sure that all cultural
mateﬂils are protected from possible impacts while contacting the appropriate
parties .

{3)  ARRC’s Project Manager should contact the following people or agencies within
24 hours of discovering the resources.

(a)  See previous list at A 1(4).

.+ Notification of unanticipated discoveries should include available information regarding
-, the nature and extent of the cultural resources and an accurate and precise location
including GPS coordinates.

.

The discovery shall be investigated by a professional meeting the appropriate
qualification standards, such as a consulting archaeologist, no longer than seventy-two
{72) hours from discovery. The STB, SHPO, ARRC and land managing agency (as
appropriate) shall consult, by telephone ‘or other means, on the nature of the discovery and
whether any additional investigation is warranted. The STB shall contact the appropriate
Tribal representative if necessary. A decision shall be provided to ARRC within five (5)
working days. If the parties agree that the discovery is not significant, verbal

*  Options for protecting the cultural resources include: covering with a tarp or other protection from the elements;
shoring up cut banks or trench walls so that no further exposure occurs; making sure that no water will collect on or
around the site.
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authorization to proceed may be given by the SHPO, and SHPO shall provide written
confirmation to the parties within five (5) working days. A report of the investigation
shall be provided by the investigator, following the guidelines for Monitoring described
in Stipulation VIL If additional investigation is agreed to, the guidelines for Additional
Investigations described in Stipulations [V(B) shall be foliowed, unless modified
evaluation and reporting are agreed to, ' , :

A.3  List of contacts for Native Alaskan representati\;es

Common Name: Dot Lake

President, William Miller

Village of Dot Lake

P.O. Box 2279

Dot Lake, Alaska 99737

Voice: (907)-882-2695 Fax: (907)-882-5558

Common Name: Healy Lake

President, Fred Kirsteatter

Healy Lake Village

P.O. Box 60300 .o
Fairbanks, Alaska 99706

Voice: (907)-876-5018 Fax: (907)-876-5013

Common Name: Minto

Chief, Roy Charles

Native Village of Minto

P.O. Box 26

Minto, Alaska 99758

Voice: (907)-789-7112 Fax: (907)-798-7627

Common Name: Nenana

Chief, Mitch Demientieff

Nenana Native Association

P.O. Box 356

Nenana, Alaska 99760

Vaoice: (907)-832-5461 Fax' (907)-832-1077

Common Name: Northway

President, Gerald Albert

Northway Village

P.O. Box 516

Northway, Alaska 99764

Voice: (907)-778-2311 Fax: (907)-778-2220

Common Name: Tanacross
Executive Director, Jerry Isaac
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Native Village of Tanacross

P.O. Box 76009

Tanacross, Alaska 99776

Voice: (907)-883-4496 Fax: (907)-883-4497

Common Name: Tetlin

President, Bently Mark, Sr.

Native Village of Tetlin

P.O. Box TT1

Tetlin, Alaska 99780

Voice: (907)-324-2130 Fax: (907)-324-2131

Common Name: Eagle Village

President, David Howard

Native Village of Eagle

P.O.Box 19 ‘ 3
Eagle, Alaska 99738

907-547-2271

The Upper Tanana Inter-Tribal Coaljtion consists of six Federally recognized tribes:

Tribe: Village of Dot Lake
ANSCA Corporation: Dot Lake Native Corporation
Phone: 907-882-2695 '

Tribe: Native Village of Eagle
ANSCA Corporation: Hungwitchin Corporation
Phone: 907-547-2271

Tribe: Healy Lake Village .
ANSCA Corporation: Mandas Chaag Native Corporation
Phone: 907-876-5055, 907-876-5018 )

Tribe: Northway Village
ANSCA Corporation: Northway Natives Incorporated
Phone: 907-778-2311

Tribe: Native Village of Tanacross
ANSCA Corporation: Tanacross Incorporated
Phone: 907-883-5024

Tribe: Native Village of Tetlin :
ANSCA Corporation: Tetlin Native Corporation-
Phone: 907-324-2130
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February 11, 2009

Ms. Victoria J. Rutson

Chief, Section of Environmental Analysis
Surface Transportation Board

395 E Street, S.W.

Room 1106 '

W ashington, D.C. 20423

Re: . Finance Docket No. 34658, The Alaska Railroad Cbgp — Petition For Exemgtioh
From 49 U.S.C. §10901 To Construct and Operate a Rail Line Between North
ole, Alaska and Delta Junctwn 1Northern Rail Extens:on}

Dear Ms. Rutson

This letter provides the Alaska Ranlroad Corporation’s comments on the Draft
Environmental Impact Statement’s (“DEIS”) Section 6.0 Cultural Resources and Appendix H,
Draft Programmatic Agreement (PA). Comments on other portions of the DEIS will be provided -
separately.

Section 6_ Cultural Resources

1. General Comment: - We observe that the definitions of "historic property" and "cultural
resource” are inconsistently used in the DEIS, particularly comparing the use of the terms in
the Glossary and Appendix H Glossary, and throughout Section 6.0. We suggest a uniform
adoption of the definitions of "historic property” and "cultural resource" as was provided in
the glossary to Appendix H, Programmatic Agreement (PA) with one recommended change
to the definition of "cultural resource.” For purposes of that definition, we suggest that the

final clause regarding meeting the National Register criteria for “cultural resource” be
deleted. With these definitional clarifications, we further suggest that throughout Section
6.0, "historic property” be changed to "cultural resource” unless specifically referring to a
cultural resource that is listed on the National Register or that has been determined eligible
for the National Register with SHPO concurrence, -

2. Page 6-1. The predictive model identifies area of low, moderate and high potential for

having cultural resources. This seems to be interpreted as low, moderate and high potential

J N

Mayer Brown LLP operates in combination with our associated English limited ability partnership
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for impacting&cultural resources. It would helpful if the FEIS could include an explanation of
the connection between the identification of areas with low, moderate, and high potential for -
the presence of cultural resources in the predictive model and identification of low, medium,

and high potential for impacting cultural resources as identified by alternative segment in
Section 6.3.4 and Table S-2.

3. Page 6-6, Section 6.2.3. The heading for this section suggests there will be a discussion of
previously documented cultural resources. However, this section only discusses previous
surveys. This leads to a series of questions to the reader of the DEIS such as the following:
Were any cultural resources identified during the surveys? If so, how many cultural
resources have been previously identified in the project area? What are those cultural

©  resources (prehistoric, historic, archaeological, buildings)? Was there any pattern to the
' distribution of these resources? Are any of the previously known cultural resources listed on
or eligible for the National Register? Any additional information on these points would be
helpful to provide further clarification to the reader of the FEIS. «

4. Page 6—6, Section 6.3.1, Paragraph 1. We believe that the first sentence is incorrect per 36
C.F.R. Section 800.16(1)(1) and suggest its deletion from or modification in the FEIS.

5. Page 6-7, Section 6.3.1, Paragraph 2 (1st full paragraph). The text indicates that a complete
field survey of the overall APE was not feasible (328 feet on either side of the centerline).
However, based on our limited understanding of the locations of the sites listed in Table 6-1,
many cultural resource sites identified during the 2006 and 2007 surveys are well over 328

 feet from the centerline, outside the APE. We believe that it would be appropriate to
recognize that fact in Section 6.0. '

6. Page 6-7, Section 6.3.1, Paragraph 5. The text states Type B surveys were conducted in high
probability areas. The NLUR reports (2005, 2006, 2007) indicate that Type B surveys were
conducted in high and moderate probability areas. The text also states testing was
discretionary and based on a number of factors. We believe that it would be helpful in the
FEIS to provide the reader with more detail on the factors that led to discretionary testing. It
is our understanding those factors included site conditions and observations from the
pedestrian walkover; in order words, cultural resource professionals selected the areas most
likely to contain cultural artifacts to test.

7. Pages 6-7 to 6-8, Section 6.3.2, Paragraphs 1 and 2. The numbers for survey and sites do not
appear to match the summary numbers provided in NLUR's 2007 report: 226 miles of track
alignments, 241 km Type A, 122 km Type B, 195 high potential areas for testing, 63 sites, 51
prehistoric subsurface and 12 historic, 47 recommended eligible, 7 recommended not
eligible, 4 require more data. ‘

8. Page 6-8, Section 6.3.2, Paragraphs 1 and 2. Per the explanation in item 1 above, we suggest
that all references to "historic properties" be changed to "cultural resources." Of the 61 -
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cultural resources documented, seven were recommended not eligfble and three have not had
recommendations regarding eligibility because more information is needed. In'addition, in a
November 21, 2008 letter, it appears that SHPO did not concur with the eligibility findings
for three of the 10 sites recommended as eligible in the 2007 report.

Pages 6-8 to 6-10, Table 6-1. We suggest that the title of the table be changed to “Cultural
Resource Site Summary Data” as it includes several cabins of recent origin that are not
archaeological sites. In the last column on this table entitled "Eligibility for National
Register Listing," it appears that the information in this table is from an NLUR report, and
represents only NLUR's recommendations on eligibility. A more precise heading for the last
column might be "Recommended Eligibility for National Register Listing.” This would
reflect that the STB has not yet made determinations of eligibility (and/or obtained SHPO
concurrence). Further, as previously indicated in item 1, we suggest that text references in

-Section 6.0 to historic properties be changed to cultural resources (except for those specific

properties that have received SHPO concurrence with STB's determination of eligibility).
Notably, determinations of eligibility are only needed for sites within the APE, and many

~ sites listed in Table 6-1 are over 328 feet from the centerlme, well outside the APE, for
- which DOEs do not appear to be necessary.

10.

Page 6-10, Section 6.3.3, Paragraphs 1and 2. We observe that the discussion of possible
types of impacts on cultural resources is a bit confusing and inconsistent with other sections
of the DEIS. Some sentences say impacts would occur and others say impacts could occur.
“Could” seems more accurate for the possible types of impacts discussed. The statements
about watershed modifications and "the project would likely alter the watershed" are not
consistent with Section 4.3, Groundwater and Appendix E, Water Resources. We suggest for
your consideration deleting references to watershed and groundwater changes. Also, since
the majority of cultural resources in the project area are lithic sites, it is unlikely these factors
would have much of an impact. In Paragraph 1, we recommend deleting sentence 4 ,
(vegetation removal and erosion) and sentence 5 (aesthetics and visual site setting) because
these are potential indirect effects and this paragraph addresses direct effects. Overall,
impacts other than direct impacts within 100 feet of the centerline appear to be highly

_ speculative and are unlikely to be significant. Further, we do not agree with the language

Il

Sz

that there is a potential for impacts to aesthetics and visual site setting for buried prehistoric
properties.

Page 6-10, Section 3.3.4, Paragraph 2 and Table 6-2. This paragraph indicates there are 16
historic sites within 328 feet of proposed project alternative segments. This appears to be
inaccurate for at least some of the sites listed in the middle column of Table 6-2. For
example, XBD-281 appears to be over 400 feet from the centerline of Delta 2. We
recommend that the information in Table 6-2 be checked for accuracy.

Page 6-1 1, Tables 6-2 and 6-3. All sites, except for those specific properties for which

SHPO has concurred with STB's determination of eligibility, we recommend be marked with
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13.

an asterisk (*) or identified as potentially eligible. As mentioned above, we do not believe
that there is a basis to address potential eligibility for any property that is not within the APE.
On both tables, we suggest that the column heading "Historic Properties” be changed to
"Cultural Resources.” We recommend that the last column be deleted as this category
appears superfluous. - .

Page 6-11, Ist partial paragraph. Per DEIS page 6-7, the APE was expanded to 328 feet on
either side of the rail centerline to account for the proposed mainline track and ancillary
support facilities and the potential indirect impacts that could result from construction and
operation of the rail line. Page 6-11 states that (potentially) historic properties up to 1,312
feet (400 m) from the APE would not likely be affected by the ROW, but could be affected
by the final design of ancillary features and their access roads. We suggest that the "buffer
area" is generally excessive and unjustified. While it may be appropriate in some very
limited areas where certain ancillary facilities are sited (e.g., material sites, tower sites or
access roads) some distance from the centerline, it is not the case along the entire corridor.

~ Also, we note that neither the ROW nor final design will impact historic properties -- any

14.

15,

16.

potential impact would be a result of construction and operation of the rail line within the
ROW.

Page 6-11, Tables 6-2 and 6-3. Why is FAI-1750 included on Table 6-3? It is a cabin of
recent origin, and is not an historic property. Also, Tables 6-2 and 6-3 include many .
sites/site numbers that are not listed on Table 6-1, and no information is provided about these
sites in the DEIS: XBD-027, XBD-091, XBD-128, XBD-129, XBD-188, XBD-189; FAI-
071, FAI-156. We recommend adding a table of known cultural resource sites to Section 6.

. _
Page 6-12, Section 6.3.4, Paragraph 4 (1% paragraph on page). We don’t agree with the
statement that all buried prehistoric sites are eligible for the National Register, and per
SHPO, not all buried prehistoric sites have been found eligible for the National Register. We
suggest that it would be more appropriate to state that they are potentially eligible, except for
those specific properties for which SHPO has concurred with STB's determination of
eligibility. We recommend changing the 3rd sentence to “Buried prehistoric sites are
potentially eligible for listing on the NRHP . . .” Also, the statement that these sites
consisted of buried cultural materials including features, artifacts, and faunal remains may be
misleading to readers of the DEIS. Some sites included only artifacts (chert ﬂakes) with no
features or faunal remains.

Pages 6-12 to 6-15, Section 6.3.4. We suggest that definitions fér low, moderate, and high

~ sensitivity/potential could be provided for clarity. Also, for clarity, if there is no direct
effect, and there have been no cultural resources identified in the APE (nor are there likely to
be any), why would the indirect effect be minimal instead of “none”?
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17. Page 6-13, Section 6.3.4, Connectors. The referencé to the trapper's cabin (site #?) is

confusing to the reader of the DEIS. Table 6-1 does not 1dentxfy a trapper’s cabin along
Connector B.

18. Page 6-13, Section 6.3.4, 3rd full paragraph. With regard to Donnelly Alternative 1, the
DEIS addresses sites between 328 and 1,640 feet of the APE, yet Donnelly 2 addresses sites
within 1,312 feet of the APE. It is unclear why the basis for comparison of the alignment
alternatives is not the same..

19. Page 6-13, Donnelly Alternative Segments. We submit that there is insufficient information
presented in the text to form the basis for a conclusion about impacts to historic resources
along the Donnelly segments. For example, the mere presence of a site within the APE (328
feet on either side of the rail centerline) does not mean there will be an adverse effect. As
prevmusly indicated, direct effects may occur within the 200-foot ROW, and indirect impacts
may occur out to 328 feet. To our knowledge, there have been no determinations of effect
submitted to SHPO for concurrence. Also, please note that based on the information we have
seen, XBD-298 would not be affected by the Donnelly 1 alignment, and thlS is likely the case
with some of the other sites identified as within the APE

20. Page 6-14, Delta Alternative Segments. Please explain the basis for the conclusion that the
Delta alternative segments have moderate potential to affect historic properties, since no
cultural resources were found along Delta 1 and only one site was found near the APE along
Delta 2. The Delta 1 site appears to be 130m from the main track centerline and 343m from
microwave tower 5. Based on the information we have been provided, Delta 1 appears to be
in an area of low to moderate potential for prehistoric and historic sites (not moderate as
stated in the text). The text indicates the segment is situated in abandoned and active
floodplain alluvium. As such, the potential for impact appears to be minimal, except in the
unlikely event the site cannot be avoided in siting an access road to the tower.

Appendix H, Draft Programmatic Agreement

/ .

21. Page H-2, Preamble, 6th Whereas clause. Based on the documents we have reviewed, the
STB appears to have made only a few determinations of eligibility and received SHPO
concurrence with those determinations. As previously indicated, ARRC does not believe
formal determinations of eligibility for all cultural resources identified are necessary at this
time. Such determinations will only be needed for cultural resources within the APE
. associated with the selected alignment.

22. Page H4, Section 1. A Itis not clear to the reader what is meant by the term “components”?

Perhaps this paragraph could be clarified, as we do not believe the PA is intended to apply to
operations, once construction is complete

“
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23. Page H-4, Sections IL.B and C. What is a “consensus agreement™? It does not appear that
STB’s letters of 8/22/07 and 1/16/08 to SHPO provided STB’s determinations of eligibility,
nor does it appear that the 9/24/07 or the 7/16/08 letters from SHPO concur with any STB
determinations of eligibility. We recommend that Paragraph I1.B be reworded, as it appears
to reflect NLUR's preliminary determinations of eligibility or recommendations regarding
eligibility, and not STB determinations that have received SHPO concurrence.

24. Page H-5, Section IV.A. In additional to identifying areas that may require additional -
investigation, it would be useful to identify areas that do not require further investigation.
These areas may include existing access roads/trails, provided disturbance remains within the
previously disturbed area. As recommended by NLUR (see Potter 2007, pages 113 and 246),
this section should also exclude from further investigation areas where the alignment shifts
less than 100 meters from the APE surveyed in 2006 and 2007.

25. Page H-5, Section IV.A.1. We agree that the APE should be the 200-foot ROW, plus
ancillary facilities that may extend outside the ROW. However, this does not appeartobe
consistent with the DEIS, which indicates the APE is 328 feet on either side of the centerline.

26. Page H-5, Section IV.A.3. We are unable to evaluate this stipulation without more
information on the specific sites that require additional information to establish boundaries or
determine the effects of the Undertaking.

27. Page H-6, Section V.A. Refer to “historic propenieé” rather than “cultural resources”. Also,
add "to the extent practicable” to the sentence. ARRC must also consider impacts to other
resources and engineering constraints in the determining the final alignment.

28. Page H-6, Section V.B. We recommend that this section apply only to properties determined
by the STB to be eligible for the National Register, that would be adversely affected, and that

have received SHPO concurrence with both the eli g;blhty determination and the finding of
effect.

29. Page H-6, Section V.C. We are pleased to see that this section includes altcmatives to the
standard mitigation approach for archaeological sites (data recovery). In additional to the
alternatives mentioned, other mitigation approaches might also be recognized, including
avoiding, minimizing, rectifying, preserving in place, and compensation. Finally, this section -
should recognize that destruction without data recovery may be the appropriate treatment at
some archaeological sites, which is specifically acknowledged in the ACHP’s Recommended
Approach for Consultation on Recovery of Significant Information from Archeologncal Sites
(http: ;’/www achp.gov/archeuide.html).

30. Pages H-11 to H-12. A statement could be added to the stipulations regarding disputes about
- eligibility determinations. For example, "Disputes concerning eligibility will be resolved by
the Keeper of the National Register (Keeper) pursuant to 36 CFR Part 63.and 36 CFR Part
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800.4(c)(2)." Also, we believe the PA could also address disputes regarding additional
identification and evaluation efforts, and findings of effect.

In addition to the comments above, we are attaching hereto proposed errata to the DEIS. ,
for your consideration. Thank you for providing us with the opportunity to review and comment
. on the DEIS. Please let us know if you have any questions.

Sincerely, ‘F

Kathryn Kusske Floyd

Attachment

cc: Dave Navecky“
Alan Summerville
Brian Lindamood




PROPOSED ERRATA

Reference | Comment ‘

#35 DEIS Glossary, Add a clause at the end, as follows: " . . . and give the Advisory
Definition of Council on Historic Preservation a reasonable opportunity to comment
NHPA with regard to the undertaking".

#36 Page 6-1, Section
6.2

Define prehistoric and historic.

#37 Page 6-6, Section
6.2.3 :

4th line. "has" should be "have".

#38 Page 6-7, Section
6.3.1, Paragraph 2 (1*
full paragraph)

Consider revising the first paragraph as follows for clarification. "In
general, the purpose of a cultural resource survey is to identify NRHP
eligible cultural resources, or historic properties, that could potentially
be affected by construction and operation of the proposed project. For
the purposes of the NRE cultural resources surveys, the Area of
Potential Effect (APE) for direct effects was considered to be 100 feet
on either side of the track centerline. ... To accommodate the proposed
mainline track, any proposed ancillary support facilities, and an area of
indirect effects, the APE was expanded to 328 feet (100 meters) on
either side of the rail centerline. The survey was conducted as a
systematic sampling survey..."

Page 6-7, Section
6.3.1., Paragraph 4

The first sentence should be clarified to indicate that the predictive
model is for prehistoric sites.

Page 6-8, Section
6.3.2., Paragraph 2

'| Under which criterion are the Salchaket Village sites likely eligible?

Page 6-8, Section
6.3.2., Paragraph 2

For clarification, consider changing the 3% sentcnce as follows and

deleting the 4™ sentence. “A total of 51 cultural resource sites were
recommended eligible under NRHP Significance Criterion D because
of their potential to yield information regarding prehistoric technology,
subsistence, and/or settlement patterns important to the cultural history

| of Interior Alaska.”

Pages 6-8 to 6-10,
Table 6-1

In note (a) for Site (column 1), are these Alaska Heritage Resources
Survey (AHRS) numbers? If so, that could be stated.

Page 6-8 to 6-10, Table
6-1

Change eligibility on XBD 336, XBD 340, and XBD 342 to “Not

Eligible”

Page 6-10, Section
3.3.4, Paragraph 1

This paragraph states “The limits of disturbance for the mainline track
extend 100 feet on either side of the track centerline. These areas




subject to direct impacts. The overall project APE is considered 328
feet (100 meters) from the centerline. These areas, outside the limits
of direct disturbance, are subject to indirect impacts from the build
alternatives.” The last sentence would be more clear if revised as
follows: “The areas outside the 200 foot ROW to 328 feet from the
centerline may be subject to indirect impacts.”

Page 6-12, Section
6.3.4, Paragraph 5

This paragraph states there are two historic Salchaket Village sites, but
previous discussion states there are three (see page 6-8, XBD 295 is

missing). Also, consider using consistent terminology for throughout

document—either “National Register” or “NRPH”

Page 6-13, Section
6.3.4,, Salcha )
Alternative Segments,
Paragraph 2

Further explanation of the numerous archaeological resources
encountered would be useful. Are they all within the 328 foot APE?

Page 6-13, Section
6.3.4, Donnelly
Alternative Segments,
Paragraph 1

Please explain the relevance of the Donnelly-Washburn Trail. Isita
cultural resource that could be eligible for the NRHP, and if so, what
effect would the alternative have on the trml‘?

Page 6-13, Section
6.3.4., Donnelly -
Alternative Segments,
Paragraph 2

If the prchlstonc sites will not be hsted con51der refemng the reader to
the appropriate table.

Pa n}e H-2, Preamble,
Whereas clause.

We recommend clarifying this clause to indicate whether the Invited
Signatories and Concurring Parties do or do not have the right to
amend or terminate the PA.

Page H;Z Preamble, 5"
Whereas clause

The numbers in the PA do not match the numbers in the DEIS section
regarding acres and number Qf sites identified.

Page H-4, Section I1.B.

The numbers of sites do not match numbers in DEIS. Further, we
recommend deleting the percentages and including a reference to
SHPQO’s letter dated 11/21/08 and consider including the .
correspondence between STB and SHPO be included in-an appendix?

Page H-4, Section I1.C.

What are “determinations of APE”? Should this be “determinations of
eligibility” or “delineation of APE”? -

Page H-6, Section V.B.

Change “scared” to ‘“‘sacred” in last sentence.

Page H-6, Section
v.B2.

The section should be clarified to acknowledge that the significance of
the Salchaket Village sues have yet to be determmed (per NLUR and
SHPO).

Page H-7, Sections VI
and VIL.D, and page
10, Section X.B.

Human remains policy is Appendix A.1.

b

NAGPRA only applies to Native American human remainé and

Page H-21, Appendix




Al cultural items found on Federal lands. Perhaps a reference to State
regulations might be included.

PageH-23, Appcndnx We recommend specifically identifying the appropriate qualification
Al standards————Secreta:y of Interior’s Professional Qualification Standards
t ' (48 FR 44734 44737).




