
SURFACE TRANSPORTATION BOARD 
W a s h i n g t o n , DC 2 0 4 2 3 K-^ 

Office of Environmental Analysis 
September 16,2010 
V 

Ms. Valerie Hauser 
Advisory Council on Historic Preservation 
1100 Pennsylvania Avenue NW, Suite 803 
Washington, DC 20004 

SUBJECT: Finance Docket 30186 (Sub-No. 3), Tongue River Railroad Company, Inc. -
Constmction and Operation ofthe Westem Alignment; Extension of 
Expiration Date for Programmatic Agreement 

Dear Ms. Hauser, 

I am writing to inform you that the Programmatic Agreement (PA) referenced above will 
expire on November 1,2010. I am initiating consultation on the PA with the intention of 
extending the terms ofthe PA for an additional ten years, or until November 1,2020. 

The Surface Transportation Board's (Board) Office of Environmental Analysis (OEA) 
prepared the attached PA for the Tongue River Railroad Company's (TRRC) application to 
constmct and operate a rail line in southeastem Montana, known as Tongue River III. The PA 
was prepared in consultation with the PA signatory and concurring parties. For reasons 
explained below, no work has been undertaken yet in implementation ofthe PA. The PA is 
scheduled to expire on Nov. 1,2010, after a term of five years from its date of execution. OEA 
recommends that we extend the terms ofthe PA for an additional ten year period ending 
November 1,2020. 

The Board's final decision granting TRRC authority to constmct the rail line was issued 
on October 9,2007. There have been numerous legal proceedings at the Board as a result of 
petitions for reconsideration filed by several parties following the Board's October 2007 final 
decision. Final briefs in the judicial review proceedings are due in December 2010. None ofthe 
issues currently being litigated involve historic preservation. 

While the legal proceedings have been ongoing, TRRC has been working with interested 
parties to further develop plans for financing and constmction ofthe rail line. TRRC has also 
been engaged in discussions with the Montana Department of Fish Wildlife and Parks (MFWP) 
to complete work on an easement that will allow TRRC access to MFWP property at the Miles 
City Fish Hatchery. Those discussions are continuing. 

On March 18,2010, the Montana Land Board approved leases of certain state-owned 
properties that contain coal that might be transported by the TRRC rail line. TRRC anticipates 



that it will be moving forward with land procurement and surveying work in the next several 
years so that the railroad will be in place once mining commences. 

Attached is OEA's recommended Amendment to the PA which addresses the expiration 
ofthe PA. Execution ofthe Amendment will indicate that signatories agree that the PA will 
remain in effect for an additional ten year period to ensure completion of all tasks and products 
required under its terms. This package is being sent to all signatory and concurring parties to the 
PA, including the Northem Cheyerme Tribe, the Crow Tribe, and the Northem Plains Resource 
Council. 

Please feel free to contact me at (202) 245-0305 or blodgettk(a).stb.dot.gov with any 
questions or concems you may have about the Amendment. Written correspondence can be 
addressed to: 

Surface Transportation Board 
Office of Environmental Analysis 
395 E Stt«et, SW 
Washington, DC 20423 
Attn: Kenneth Blodgett 

I will be contacting you shortly to confirm your receipt ofthis package and to address the 
next steps in the execution ofthe PA Amendment. Thank you in advance for your assistance. I 
look forward to working with you on extending the PA. 

Sincerely, 

Kenneth H. Blodgett 
Environmental Protection Specialist 



Extension ofthe Programmatic Agreement Regarding 
Construction and Operation by the Tongue River Railroad 

Company of a Rail Line From Miles City to Decker in Custer, 
Rosebud, Powder River and Big Horn Counties, Montana 

STB Finance Docket No. 30186 (Sub-No. 3) 

WHEREAS, the Programmatic Agreement (PA) regarding the Tongue River Railroad 
constmction and operation, STB Finance Docket No. 30186 (Sub-No. 3), was executed 
on November 1,2005; and 

WHEREAS, the PA is scheduled to expire on November 1,2010, after a term of five 
years from its date of execution; and 

WHEREAS, the signatories to the PA desire to extend its terms for an additional ten year 
period ending November 1,2020; 

NOW, THEREFORE, the Signatories to the PA agree that the PA will remain in effect 
for the additional ten year period to ensure completion of all tasks and products required 
under its terms, provided that any Signatory may exercise his or her right to amend or 
terminate it in accordance with Stipulations XV and XVI ofthe PA. 

SURFACE TRANSPORTATION BOARD 

By: : Date:. 

MONTANA STATE HISTORIC PRESERVATION OFFICER 

By: [ [ Date:. 

ADVISORY COUNCIL ON HISTORIC PRESERVATION 

By: [ Date:. 

U.S. ARMY CORPS OF ENGINEERS 

By: Date:. 

U.S. DEPARTMENT OF THE INTERIOR BUREAU OF LAND MANAGEMENT 

By: Date: 

U.S. DEPARTMENT OF AGRICULTURE AGRICULTURAL RESEARCH SERVICE 

By: Date: 



MONTANA DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION 

By: Date: 

TONGUE RIVER RAILROAD COMPANY, INC. 

By: Date: 

Concurrence: 

NORTHERN CHEYENNE TRIBE 

By: : Date: 

CROW TRIBE 

By: Date: 

NORTHERN PLAINS RESOURCE COUNCIL 

By: Date: 



PROGRAMMATIC AGREEMENT AMONG 
THE SURFACE TRANSPORTATION BOARD, 

THE MONTANA STATE HISTORIC PRESERVATION OFFICER, 
THE ADVISORY COUNCIL ON HISTORIC PRESERVATION, U.S. ARMY CORPS OF 

ENGINEERS, THE U.S. DEPARTMENT OF THE INTERIOR BUREAU OF LAND 
MANAGEMENT, THE U.S. DEPARTMENT OF AGRICULTURE AGRICULTURAL 

RESEARCH SERVICE, THE MONTANA DEPARTMENT OF NATURAL RESOURCES 
AND CONSERVATION, AND THE TONGUE RIVER RAILROAD COMPANY, INC. 

REGARDING CONSTRUCTION AND OPERATION 
BY THE TONGUE RIVER RAILROAD COMPANY, OF A RAH. LINE 

FROM MILES CITY TO DECKER IN CUSTER, 
ROSEBUD, POWDER RIVER AND BIGHORN COUNTIES, MONTANA 

WHEREAS, the Sur&ce Transportation Board (Boaid), the lead Federal i^ncy, has determined 
that constmction and opetatian of a rail line by die Toi^ue River Raiboad Company, Inc. (TRRC, 
Inc.) fiom Miles City to Decker in Custer, Rosebud, Powder River and Bighorn Counties, Montana 
(Finance Docket No, 30186) may have an effect vpoa historic properties included on or eligible for 
inclusion on the National Registo- of Historic Places (National Register), and has consulted with the 
Montana State Historic Preservation OfScer (SHPO), tiie Advisoty Council on Historic Preservation 
(Council), the U.S. Aimy Corps of Engmeers (COE), the U.S. Department ofthe Interior Bureau of 
Land Management (BLM), the U.S. Department of Agriculture Agricultural Research Servtee 
(ARS), the Montana Department of Natural Resources and Conservation (MT DNRC), and the 
TRRC, Inc. pursuant to Sectian 800.14 ofthe regulations (36 CFR Part 800) implementing Section 
106 ofthe National Historic Preservation Act (NHPA), 16. U.S.C. 470f; and, 

WHEREAS, the Northern Cheyenne and Crow tribes, and the Northern Plains Resource Council 
have been invited to participate in development of, and concur in, this Agreement; and, 

WHEREAS, the Board has contacted tiie Arapaho Business Council, Oglala Sioux Tribal Council, 
Shoshone Business Council and Standing Rock Sioux Tribal Council and invited them to concur in 
this Agreement and each tribe has eitiier not responded to Board's invitation or decided not to 
participate in the development of, or concur in, this Agreement; and, 

WHEREAS, this Agreement embraces and replaces all earlier proposed agreements in this rail line 
construction and operation proceeding; and, 

WHEREAS, tiie definitions of 36 CFR Part 800, and tiiose attached in Appendix 1 are q^licable 
through this Programmatic Agreement as well as any subsequent attachments to the PA; and 

The Surface Tianspoitatioii Board (Board) was created widi Ifae passage of die Interstate Commetce Commissioo 
Termination Act of 1995 (Pub. L. No. 104-88). The Board, an independent body widiin die U.S. Dquummt of 
Transportation, is responsible for administering rail, pqieline, and certain adjudicatory functions involving motor and 
water carriers. These responsibilities are similar to. diose duties formerly admimsteied by die Interstate Commeice 
Commission. The Board is the lead agency under NEPA for die Tongue River Railroad Project. 
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WHEREAS, the consulting parties to this agreement have considered the applicable cequiionents of 
NHPA, the American Indian Religious Freedom Act, 42 U.S.C. 1996 et s^^ (AIRFA), the Native 
American Graves Protection and Repatriation Act, 25 U.S.C. 3001 et. seq. (NAGPRA). Executive 
Order 13007 - Indian Sacred Sites, and the Archaeological Resources Ftotection Act of 1979 
(ARPA) in the course of consultation; and, 

WHEREAS, a Class I Inventory^ has been conducted for a 1500 foot area on either side of tiie 
proposed centerline and the reports on the results ofthe Class I Inventory have been provided to the 
Board through submission of various documents by TRRC, Inc., and, 

WHEREAS, the Board has provided the relevant Class I Inventory documents to the signatory and 
concurring parties. 

NOW, THEREFORE, tiie Board, SHPO, tiie Council, BLM, COE, ARS, MT DNRC, TRRC, Inc., 
Northem Cheyenne and Crow tribes agree that the undertaking shall be implemented in accordance 
with the following stipulations in order to take into account the effects ofthe undertaking on historic 
properties and to satisfy the Section 106 NHPA responsibilities for tiie project. 

STIPULATIONS 

The Board has a statutory obligation as the lead Federal agency to fiilfill the requirements of Section 
106, therefore the Board shall ensure tiiat the measures in the following parts are carried out. 

I. Identification Plan 

a. The Identification Plan (ID Plan), Attachment A to this PA, describes the Area of Potential 
Effect (APE), the methodology for the location, inventory, identification, recording, and 
evaluation of all historic properties tiiat have surface and esqiosed profile indications along the 
approved alignment for ctmstraction. The ID Plan involves two steps: 1) Updating the Class I 
hiventoiy and conducting a windshield survey ofthe approved rail alignment to identify 

2 The Class I inventory has been published by die Board in die following documents: The draft and final 
Environmental Intact Statements (EIS) for Tongue River I, flonsMe River Railroad Canmanv Rail Constmction 
and Operation In Custer. Powder River and Rosebud Counties. Montana. Finance Docket No. 30186 (Miles City to 
AsUand) (not printed) (served Sq>t4,1985), modified, (not {nintetO (served May 9,1986)), die draft BSS for 
Tongue River n fToneue River Railroad Company Rail Construction and Operation Of >Gi Additional T,iny fini^ 
Ashland to Decker. Montana. Finance Docket No. 30186 (Sub. No. 2) (not printed) (served Nov. 8,1996)), dw 
Environmental Report submitted with the application for the Westem Ahgmnent fToneue River Raihroad Company 
Rail Construction and Operation Western Aliaiment In Rosebud and Bie Horn Counties, l̂ rmtffim, Vinatuv. flnrlmt 
No. 30186 (Sub. No. 3)), Analysis of Potential Changed Circumstances Related to the Environment and Proposed 
Action Along Original 89 Miles ofthe Tongue River Railroad Approved in 1989:1985 to 1998 and Analysis of 
Potential Changed Circumstances Rehted to the Environment and Proposed Action along die Nordiem 21 Miles of 
die Proposed Tongue River Raikoad Extension: 1996 to 1998, Exhibits 2 and 1 respectively to the Reply of Ton^pe 
River Railroad Company to Comments on the Scope of die Supplement to the Final EIS. Finance DocketNo. 30186 
(Sub. No.3) (filed widi die Board Sept 8,1998); and dw draft Supplement to die Final EIS, (Tonene River Railroad 
Company Rail Construction and Operation Westem Alignment In Rosebud and Bie Hom Counties. Montana ( 
Finance Docket No. 30186 (Sub. No. 3>1. 
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previously recorded sites; and 2) a Class m hiventoiy for identification and evaluation of cultural 
resources. This second step will be performed for the entire rail alignment; however, it may be 
performed on portions of tiie rail line, such tiiat once TRRC, Inc. has access to a portion ofthe 
rail line, the intensive survey for that portion can be completed. 

b. The Signatories and Concurring Parties to this Agreement consent that historic properties will be 
identified in accordance with the ID Plan which was developed for this project in cocndination with 
tiie Federal agencies, SHPO, and consulting tribes. 

c. Prior to constmction TRRC, Inc. will retain a Cultural Resource Use Permittee who has or will 
obtain a BIM-qiproved permit, or any other state or federal agency pearaits necessaiy to conduct the 
inventories required to prepare the Identification Plan, (hereafter Permittee) and who meets the 
professional qualifications standards provided in the Secretary of the Literiors Standards and 
Guidelines for Archaeology and Historic Preservation. 48 FR 44716-44742 and 48 CFR 44720-
44723. Permittee will comply with tiie conditions of the Cultural Resoiuce Use Permit. The 
Permittee will conduct surveys, identifications and evaluations and prepare Identification Reports in 
accordance with the attached ID Plan. 

d. Representatives ofthe Nortfaem CheycBos and Crow tribes (The tribes) will be invited by the 
Board to participate in the inventories (Class I and Class m) to help identify, document, and 
evaluate properties to which they attach traditional religious and cultural significance within the 
APE. Traditional religious and cultural significance will include all aspects of significance as 
outlined in National Register Bulletin 38, Guidelines for Evaluating and Documenting 
Traditional Cultural Properties (National Park Service 1990) and those identified by the tribe or 
other groups. Each tribe will designate a representative(s), to accompany the cultural resources 
inventory crew. la addition, during tiie Class m Inventory, the Tribal rq)resentative(s) will be 
invited t ^ the Board to work with the Permittee to identify and compile a list of traditifGiaally-
in^ortant plants that occur in the APE as well as tiie gatiiering sites and access points for tbese 
plants. The tribes may require the assistance of a Tribal cultural expeit(s) to participate in the 
inventories and evaluations required under tiiis PA. If so, the tribes shall identify to the Board 
the Tribal cultural expert(s) that will be assisting the tribes so that appropriate documents can be 
provided to the Tribal cultural expert(s). TRRC, Inc. shall provide reasonable financial 
reimbursement for professional services^ provided by the designated Tribal cultural expeit(s). 

e. The Board shall review each report prepared pursuant to the ID Plan and provide copies to the 
signatory and concurring parties to this Agreement for their review and comment within IS 
calendar days of receipt from the Permittee. 

1. The signatory and conctuiing parties will have 15 calendar days after receipt to notify the 
Board in writing if information is missing from the report and recommendations. 

3 Reasonable financial reimbursement shall inchide payment for profiessional services (based on an agreed upon 
hourly rate), travel and miscellaneous expenses incurred by dw Tribal cultural expert(s) during participate in the 
inventories and evaluaticns required under das PA. 

3 

TRRC. INC. Finance Docket 30186 (Sub-No. 3) July 2005 
Programmatic Agreement 



2. The Board will then have five calendar days to supply the missing information or to 
detennine that such information is not necessary to complete National Register evaluation 
and effect determinations 

3. The Board shall require the retum of commoits within 45 calendar days of receipt of the 
additional information or the determination that additional information is not required. 

4. If no additional infoimation is requested, the parties have 60 calendar days fix>m the receipt 
of ttie mitial report to submit comments. A copy ofthe comments sent to the Board should 
be sent simultaneously to tiie SHPO. 

hi consultation with the SHPO and federally-designated tribes that attach traditional religious and 
cultural significance to identified historic properties, the Board shall seek to reach concurrence on 
the Natioiial Register eligibility of all historic properties identified in the project area within 45 
calendar days of receipt of comments. The Board will finalize determinations of eligibility in a 
manner consistent with 36 CFR Part 800.4(c) and pertinent guidelines ofthe National Park Service, 
Ck)uncil, and SHPO. Once the Board has finalized its determinations of eligibility, it shall tiien 
consult with SHPO regarding tiie effects ofthe undertaking on any properties determined eligible for 
listing in the National Register, pursuant to 36 CFR Part 800.S(a), within 40 calendar days of receipt 
of comments. The Board, in consultation witii ttie SHPO, shall direct the Pennittee to make any 
required revisions to the rqiorts prepared pursuant to tiie ID Plan. 

f. Within 15 calendar days of its receipt of a final report prepared ptu^uant to the ID Plan fixim the 
Permittee, the Board may approve the final rqiort, seaid a copy ofthe final report to the signatoiy and 
concurring parties to this Agreement, or require additional changes as necessary to ensure 
acceptability ofthe report. 

n . Consultation on Treatment (to prepare a Treatment Plan) 

a. The Board, in consultation witti tiie SHPO, shall consult witti ttie signatory and concurring 
parties to this Agreement to develop measures that avoid minimize or mitigate adverse effects 
identified in Stipulation Le, in a Treatment Plan. The Board shall invite rBpresentative(s) ofthe 
Arapaho and Sioux, as well as any otiier tribe that has expressed interest in participating in the 
inventory process, to meet with tiie Board, tiie Pennittee, and Cheyenne and Crow tribal 
representative(s) who participated ui the inventory to discuss the inventory resulte and define 
how properties of traditional religious and cultural significance can most respectfiilly be manned 
as part ofthe Treatment Plaa If requested by the SHPO, this consultation will include a meeting 
with SHPO representatives, the managii^ Federal agency (for sites on Federal land), and others 
the SHPO may deem appropriate, to fiirther review the framework for how treatment plans will 
be developed, and to review opportunities and alternatives tiiat could avoid or minimize advose 
effects to a historic property, group of closely related historic properties, or category of historic 
properties. The Board shall notify parties ofthe proposed treatment options within 4S calendar 
days ofthe date of a final ID Report 
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b. Nothmg in this Agreement shall preclude aiiy signatory or concurring party fixnn consulting with 
any other signatoiy or concurring party, or with any other person or entity, during any poiod of 
consultation specified in this Agreement or at any other time. 

c. Copies of all reports and notices distributed by the Board to signatoiy and concuiring paities under 
the teims ofthis Agreement shall in all cases be transmitted by overnight eovaia, U.S. Express Mail 
or more expeditious means which provides for verification of deliveiy. 

III. Treatment Plan (for Eligible Resources-Native American and Non-Native American) 

a. The Board will ensure that the Permittee prepares, and TRRC, Inc. implements, a Treatment 
Plan(s) that will address tiie adverse effects ofthe proposed undertaking on historic properties. 
More than one Treatment Plan may be prepared for the raiboad. A Treatment Plan may be prepared 
for a portion of the line provided that tiie ID Report for that portion has been completed and 
approved in accordance witii Stipulation L The Treatment Plan shall be amended, if necessary, aSar 
the finalization of any siq>plemental Identification RepQrt(s) (hereafter 'Treatment Plan 
Amendment"). The plan shall (1) identify all eligible historic properties in the APE or portion 
thereof, (2) identify the nature of the effects to which each property will be subjected, and (3) 
identify the treatment strategies proposed to avoid, minimize or mitigate the effects of the 
undertaking. To the extent practicable, the Treatment Plan(s) will incorporate measures identified by 
tribal representatives as necessaiy for mitigation of adverse effects to properties that are detennined 
to be significant for their traditional cultural values and protection of and continuing access to the 
gathering sites and access points of traditionally-important plants. If s ^ n ^ a t e , TRRC, Inc. may 
attempt to negptiate access to public or private lands that are not cunently accessible. The Treatmoxt 
Plan(s) will conform to the principles of tiie Council's Treatment of Arohaeological Properties: A 
Handbook. Parts I and II. the "Secretary ofthe Interior's Standards and (juidelines for Archaeology 
and Historic Preservation (Federal Register, Vol. 48 No. 190, September 29,1983, pp. 44716-44742) 
and appropriatiB SHPO guidelines. 

b. Whenever possible, in-place preservation shall be the jnefetred alternative. In consultation witii 
tiie signatory and concurring parties to this Agreemoit, TRRC, Inc. shall develop specific procedures 
to preserve historic properties in-place. These procedures may include minor changes to the rail 
alignment or construction methods, to the extent feasible, to avoid or reduce impacts, and/or 
monitoring of historic properties by historians, archaeologists and tribal representatives duimg 
construction. 

c. Where avoidance is not feasible and data recoveiy is determined by tiie Board in consultation with 
the signatories and concuiring parties to this Agreement to be tiie most prudent and feasible 
treatment option, the research design proposed in the Treatment Plan(s) shall specify, at a minimum: 

1. the historic properties to be affected and the nature of those effects; 

2. the research questions to be addressed through data recoveiy, witti an explanation of their 
relevance and importance; 
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3. The data needed to address specific research questions, the likelihood that this data can be 
recovered and how the data will be analyzed; 

4. the fieldwoik and analytical strategies to bie employed, with an explanation of their relevance 
to the research question; 

5. proposed methods of dealing with individual discovery situations; 

6. methods to be used in data management and dissemination of data, including a sdiedule; 

7. how findings will be presented to support the research design; 

8. the proposed repatriation of recovered materials and records including the disposition of 
Native American sacred items, human remains and fimeraiy items; 

9. proposed methods for disseminating results ofthe work to the public; 

10. proposed methods by which tribal representatives will be kept informed ofthe woik and 
afToided an opportunity to participate; and 

11. a proposed schedule for the submission of progress reports to the Board; and, 

12. proposed approadi for the disposition and curation of data and materials (other than Native 
Amoican items, human remains and fimeraiy items as discussed tmder item 8 above) upon 
completion of data collection. 

d. The data recovery plan shall be incorporated as part of the Treatment Flan(s) and shall be 
consistent with the Secretary's Standards for Archaeological Documentation (48 FR 44734-37) and 
take into account tiie Council's publication. Treatment of Archaeological Properties: A Handbook 
(Advisory Council on Historic Ihreservation 1980), subject to any pertinent revisions Ifae Ouncil may 
make in the publication prior to completion of the data lecoveiy plan, and SHPO guidance. 
Pennittee shall obtain all necessary cultural resource permits for data recoveiy including an 
excavation permit from BLM for any data recovery on BLM land, appropriate ARS permits for any 
recoveiy on ARS lands and appropriate State permits for any recoveiy on State lands. 

IV. Review of Treatment Plan 

a. Within 1S calendar days of receipt finm tiie Pennittee, the Board will submit the Treatmoit Plan(s) 
to the signatory and concurring parties to this Agreement for concurrent review. Within IScalendar 
days of its receipt a signatoiy or concurring party must notify the Board in writii^ of any deficiencies 
in the Treatment Plan. The Board then has 10 calendar days to provide the additional information or 
to determine that such infonnation is not required. The signatoiy or concurring parties then have 45 
calendar days firom the receipt of the complete mformation or tiie determination that additional 
information is not required to comment on the Treatment Plan. If no additional infoimation is 
requested, the parties have 60 calendar days firom receipt ofthe initial plan to submit comments. A 

TRRC. INC. Finance Docket 30186 (Sub-No. 3) July 2005 
Programmatic Agreement 



copy of any commoits sent to the Board shall be sent simultaneously to the SHPO. If any party &ils 
to submit tiieir comments within 45 calendar days ofthe receipt ofthe complete infonnation or 60 
calendar days of receipt of the mitial plan if it is complete, the Board shall assume that party's 
concurrence with the Treatment Plan. Based on the comments received during this review, the 
Board will direct Pennittee to make any required revisions within 45 calendar days ofthe receipt of 
comments. The final decision on the acceptability ofthe Treatment Plan will be made by the Board, 
in consultation with the SHPO within 45 calendar days of receipt of tiie comments. A copy ofthe 
final Treatment Plan will be provided by the Board to the signatories and concuiring parties to tiiis 
Agreement within 15 calendar days of receipt firom the Permittee. 

V. Review of Data Recovery Reports 

a. Reports resulting firom the implementation of data recoveiy in accord with Stipulation IILc, will be 
submitted by the Permittee to the Board for review. Within 15 calendar days of receipt of tiie draft 
report(s), the Board shall provide a copy(s) to the signatoiy and concurring parties to this Agreement 
fortfaeirreview and comment. Witiiin 15 calendar days ofits receipt a signatoiy or concurring party 
must notify the Board in writing of any deficiencies in the Data Recoveiy Report. The Board then 
has 10 calendar days to provide the additional information or to detennine that such information is 
not required. The signatoiy or concurring parties tiien have 45 calendar days firom tiie recent ofthe 
complete infonnation or the determination that additional information is not required to comment on 
the data recoveiy report. If no additional infonnation is requested, the parties shall have 60 calendar 
days from receipt of the report to submit comments. A copy of any comments shall be sent 
simultaneously to the SHPO. 

b. Comments will be mcorporated, as qipropriate into the final report(s) prepared by the Pennittee at 
the direction ofthe Board in consultation with the SHPO. The final repoit(s) ^lall be prepared 
within 45 calendar days of receipt of comments. Pennittee will ensure that rqiorts are responsive to 
contemporaiy professional standards, and to the Secretary's Standards for Archaeological 
Documentation (48 FR 44734-37) as well as the requirements of Section 110(f) of tiie National 
Historic Preservation Act where sppiopnatc A copy of all final reports will be provided by the 
Board to the signatories and concmring parties to this Agreement within 15 calendar days of receipt 
firom Peimittee. 

VI. Construction 

a. Once the Board has agreed in consultation with the signatories and concurring parties to this 
agreement on the adequacy of the ID Report(s) as defined in the ID Plan, the Board will allow 
TRRC, Lie. to begin construction in those portions ofthe rail line which do not contain National 
Register eligible historic properties within the Class I and Class in Inventory survey areas provided 
that such construction will not preclude consideration of the full range of treatment options 
(including avoidance) of historic properties situated in any adjacent portion ofthe ROW. Where 
eligible historic properties are present within the Class I and Class in Inventoiy survey areas, the 
Board will allow construction to proceed once the agreed upon data recoveiy fieldwivk/treatment as 
specified in the Treatment Plan is completed and approved by the Board witti the concurrence ofthe 
SHPO for that area. Where eligible historic properties are present on BLM, ARS or State Lands, the 
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Board will allow construction to proceed in that area only after the agreed upon data recoveiy 
fieldwork/treatment is completed and appcoved by the BLM with respect to BLM-administered 
lands, by ARS with respect to ARS lands and by MT DNRC with respect to State lands, in addition 
to the Board approval with the concurrence ofthe SHPO. 

b. TRRC, Inc. will notify the Board when data recoveiy fieldwoik/treatment is convicted for an area. 
Within 45 calendar days of notification, the Board, and the BLM if data recoveiy occurs on BLM-
administered lands, ARS if data recovery occurs on ARS-administered land or ttie MT DNRC if data 
recoveiy occurs on State Lands, will inspect the site. Upon the Board and SHPO's concurrence and, 
if iq>propriate, BLM's, ARS's or MT DNRC's concurrence, that the data recoveiy 
fieldwork/treatment has been satisfiictorily conqileted, the Board will allow construction to proceed 
in that area prior to the completion of the data recoveiy report The data recoveiy report will be 
prqiared in accordance with Stipulation V. Alternatively, issuance of a final data recoveiy rqiort 
pursuant to Stipulation V will be considered approval ofthe data recoveiy fieldwoik/treatment 

Vn. Changes in the ROW/Otfaer Ancfflarv Areas 

a. If changes are made to the alignment after a ID Rq)ort(s) is completed that place the alignment, 
staging areas, work camps, unimproved constmction access routes, or otiier andllaiy areas related to 
the undertaking outside of tiie areas previously surveyed, then tiie Board shall direct the Pomittee to 
conduct at Class m inventory ofthe area(s) not previously surveyed and prepare a supplemental ID 
Report prior to construction of the previously unsurv^ed area. The Board will review tiie 
supplemental ID Report including tiie recommendations of eligibility and findings of effects and 
distributeit to ttie signatoiy and concurring parties to this Agreement within 10 calendar days ofthe 
receipt ofthe supplemoital ID Report. The Board shall require tiie return of comments within 30 
calendar days. A copy ofany comments should be sent simultaneously to the SHPO. hi consultation 
with the SHPO and any tribe that attaches traditional religious and cultural significance to the 
property, the Board shall seek to reach concurrence on all site eligibility recommendations in the 
supplemental ID Report within 30 calendar days of receipt of comments. The Board, in consultation 
with the SHPO, will finalize determinations of eligibility pursuant to the criteria in Stipulation Le. 
within 45 calendar days of receipt of comments, hi addition, the Board, in consultation with the 
SHPO, shall assess the effects of ttie undertaking as described in Stipulation Le. within 45 calendar 
days of the receipt of comments. The Board, in consultation with the SHPO, shall direct the 
Pennittee to make any required revisions to the supplemental ID Rqiort. 

b. A copy of the final supplemental ID Report will be provided by the Board to tiie signatoiy and 
concurring parties to this Agreement withui 10 calendar days of receipt from the Peimittee. 

c. The Board, in consultation with SHPO, shall consult with the signatoiy and concurring paities to 
this Agreement to avoid, minimize, or mitigate any adverse effects identified in Stipulation Vn.a. 
above m a Treatment Plan Amendment The Board shall invite representatives of the Ais^aho, 
Sioux, and any other tribes that have expressed an uiterest in the inventories, to meet with the Board, 
Pennittee and the Northern Cheyenne and Oow tribal representatiye(s) who participated in the 
inventory, to discuss how any historic properties of traditional religious and cidtural significance 
could most respectfully be managed as part ofthe undertaking. The Board shall notify parties ofthe 
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proposed treatment options within 45 calendar days ofthe final supplemental Class m Inventory 
Report. 

d. The Board will ensure that Pennittee prepares and TRRC, hic. implements a Treatment Plan 
Amendment that will address ttie adverse effects ofthe proposed undertaking on historic properties 
and that balances the concems ofthe parties to this Agreement. Such amendment shall (1) identify 
all eligible historic properties in the APE not previously identified, (2) identify the nature ofthe 
effects to which each property identified in the Treatment Plan Amendment will be subjected, and 
(3) identify the treatment strategies proposed to avoid, minimize or mitigate the effects of the 
undertaking. The Treatment Plan Amendment shall comply with the provisions in Stipulation IIL 
To the extent practicable, the Treatment Plan Amendment will uicorporate measures identified by 
Native American representatives as necessary for mitigation of adverse effects to properties th^ are 
detennined to be significmt for their traditional cultural values. 

e. Within 10 calendar days of receipt ofthe Treatment Plan Amendment from Pennittee, the Board 
will distribute copies of it to the signatoiy and concurring parties to this Agreement for a 30 
calendar-day comment period. A cq>y of any comments sent to the Board should be sent 
simultaneously to SHPO. Within 10 calendar days of tiie conclusion ofthe comment period, tiie 
Board will direct the Permittee to make any required changes. The final decision on the accqptability 
ofthe Treatment Plan Amendment will be made by the Board in consultation witii SHPO within 30 
calendar days of receipt of comments. A copy of the final Treatment Plan Amendment will be 
provided by the Board to the signatoiy and concuiring parties to tiiis agreement within 10 calendar 
days of receipt firom the Pennittee. 

f. The final amendment will be incorporated in the Treatment Plan. 

g. Activities undertaken pursuant to this Stipulation Vn shall not impsxA the ability of TRRC, lac. to 
constmct in any areas other than the areas not previously surveyed as described in Stipulation VILa. 
Constmction may not begin in the areas described in Stiptdation VILa. until the Boaod, in 
consultation with the signatoiy and concurring parties of this Agreement, determines that the 
supplemental ID Rqxnt described in Stipulation Vn.a. is adequate, at which time constracticm may 
begm in those areas described in Stipulation Vn.a. that have been subjected to a Class IE Inventoiy 
and do not contain eligible histc»ic properties. Where eligible historic properties are preseat in tiiose 
areas descrilied in Stipulation Vn.a, TRRC, Inc. will notify the Board when data reeovery 
fieldwork/treatment is completed for an area. Witiiin 45 calendar days of notification, the Board, and 
the BLM if data recoveiy occurs on BLM-administered lands, ARS if data recovery occurs on ARS-
administered land, or the MT DNRC if data recoveiy occura on Montana lands, will inspect the site. 
Upon the Board and SHPO's concurrence and, if ^ipropriate, the BLM's, ARS's or MT DNRC's 
concurrence, that the data recovery fieldwork/treatment has lieen satisfru t̂orily completed, the Board 
will allow constmction to proceed in that area prior to the completion ofthe data recoveiy report. 
The data recoveiy report will be prepared in accordance with Stipulation V. Alternatively, issuance 
of a final data recoveiy rqiort pursuant to Stipulation V will be considered ai^roval ofthe data 
recoveiy fieldwork/treatment 

Vn i . Discovery 
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a. ADiscoveiyPlanforpreviouslyunencountered sites will be appended to the Treatment Plan. If a 
previously undiscovered historic property is encountered diuing construction, or previously known 
properties will be affected in an unanticipated manner, all work will cease wi^in 200 feet in all 
durections until the Board can evaluate and, if necessaiy, authorize steps to mitigate impacts to the 
new discoveiy. Evaluation and mitigation will be carried out in consultation with the signatoiy and 
concuiring parties to this Agreement as expeditiously as possible in accordance with 36 CHI. § 
800.13(a)(1). 

b. If historic properties are oicountered on Federal or State lands, the BLM, ARS or MT DNRC, 
depending on the agency that controls the land, will be consulted to develop appropriate mitigation 
measures. TRRC, Mc. will provide the constmction contractor with written notification ofthe proper 
protocol for discoveiy of previously unencountered sites. 

IX. Hnman Remains 

a. If human remains and fimeraiy objects, sacred objects, or items of cultural patrimony associated 
with human remains are encountered on Federal lands, the Board or the appropriate Federal land 
management agency shall consult with the appropnate tribe(s), or ottier qspiopriate culturally 
affiUated grotqis to determine treatment and disposition measures consistent with applicable Federal 
laws (such as NAGPRA and NHPA). ff human remains and funerary objects, sacred objects, or 
items of cultural patrimony associated with human remains are encountered on State lands, the Boaid 
will consult witti tribes, the SHPO and MT DNRC as to appropriate treatment measures in 
accordance with Section 106 of NHPA and the Montana Human Skeletal Remains and Burial Site 
Protection Act (M.C.A.22-3-801 through 811. ff human remains and funerary objects, saered 
objects, or items of cultural patrimony associated with human remains are encountered on private 
lands, the Board will ensure ttiat tiiey are also treated in according with applicable State and Federal 
law and the provisions of M.C.A. 22-3-801 tiirough 811. 

b. TRRC, Inc. will make every eSort to avoid distuibmg known human burial sites. Where . 
avoidance is not possible, buiials will be removed prior to construction and treated in accoidance 
with procedures established by applicable Federal and state law and, culturally afSliated tribes, and 
in accordance with procedures identified in the Treatment Plan. 

c. In the case of inadvertent discoveiy of human remains during construction activities, the Board 
will attempt to identify tiie q>propriate Native American tribe(s) or other etimic group(s) afBliated 
with the burial, and consult with tiiem over the treatment of remains in accordance with procedures 
identified in the ID Plan and the Treatment Plan. All work will cease within 200 feet in all directions 
ofthe human remains until the requirements of Federal and state laws are satisfied. TRRC, Inc. will 
provide the construction contractor with written notification ofthe proper protocol for discoveiy of 
human remains, funerary objects, sacred objects or objects of cultural patrimony. 

X. Curation 
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a. The Board shall ensure curation of all records and othor items resulting firom identification and 
data recovery efforts is completed in accordance with 36 CFR Part 79, C!uration of Federally Owned 
and Administered Archaeological Collections, and the provisions of NAGPRA. Documentation of 
the curation of these materials shall be prepared by Permittee and submitted to the Board. The Board 
shall provide copies ofthe documentation to the signatoiy and concurring parties to this Agreement 
within 15 calendar days of receipt firom Permittee. All archaeological materials recovered from 
BLM lands shall be curated in accoidance with BLM requirements at BLM's Billings Chiration 
Center. All archeological materials recovered firom ARS lands shall be curated in accordance witii 
36 CFR Part 79, 

b. The Board will encourage private land ownors to donate collections firom their lands to an 
qipropriate facility meeting the requirements ofthe Department ofthe hiterior's Manual 411 on 

curation. Pennittee will provide private landowners with a list of all collected arti&ct finds fixim 
their lands. Materials from private lands to be returned to the private land owners shall be 
maintained in accordance with 36 CFR Part 79 until any ^ecified analysis is complete. 
Documentation of the retum of these materials to the private land owner shdl be prepared by 
Pennittee and submitted to the Board. The Board shall provide copies ofthe documentation to the 
signatoiy and concuiring parties ofthis agreement withip 15 calendar days of receipt firom Pennittee. 

c. The Board will ensure through consultation with the MT DNRC that all cultural and paleontologic 
materials discovered on State lands will be curated in accordance with the Montana Stsde Antiquities 
Act, M.C.A. 22-3-432. 

XI. Dispute Resolution 

a. Should any party to this Agreement object within 30 calendar days to any actions pursuant to this 
Agreement, the Board shall consult witti the objecting party to resolve the objection, ff the Board 
determines that the objection(s) cannot be resolved, tiie Board shall forward all documentation 
relevant to the dispute to tiie (Council, unless tiie dispute involves site eligibility. Any tmresolved 
issue regarding site eligibility shall be sent by the Board to the Keeper of tiie Nation^ Register. 

b. For disputes not involving site eligibility the Council will, within 30 calendar d i ^ of receipt of all 
pertinent docmnentation, either: 

1. provide the Board with recommendations, which the Board will take into account in 
reaching a final decision regarding the dispute; or 

2. notify the Board that it will comment pursuant to 36 Ĉ FR Part 800.7(cXl) tiuroi^ 36 
CFR Part 800.7(c)(4), and proceed to comment 

4 
Stipulation X. b. addresses the curation of cultural resources encountered during construction of Ifae Toî ûe River 

Railroad on land owned by private party(ies) odier dian die Tongue River Raikoad Con̂ iany. Materials found on l««i 
owned by the Tongue River Railroaid Coiqiany will be donated to an appropriate &cility meeting die lequitementB of dw 
Department of du Interior's Manual 411 on curation. 
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Should the Council not exercise one ofthe above options within 30 calendar days after receipt of all 
pertinent documentation the Board may assume the Coimcil's concurrence with the Board's 
proposed response to the dispute. 

Any Council comment provided in response to such a request will be taken into account by the Board 
in accordance with 36 CFR Part 800.7(c)(4) with reference to the subject of dispute. 

c. For disputes regarding site eligibility the Board will send all pertinent documentation to the 
Keeper ofthe National Register to make a determination on issues regarding site eligibility. 

d. Any recommendation or comment provided by tiie Council or ttie Keqier ofthe National Register 
will be understood to pertain only to the subject ofthe dispute; and no additional woik shall occur 
which could affect the historic property(s) under dispute until resolution of said dispute. The Board's 
re^onsibility to cany out all actions under this Agreement that are not the subject ofthe di lute will 
remain unchanged. 

e. Should any member of the publie with a demonstrated interest in the project or Federally 
recognized tribal member raise a timely and substantive objection pertaining to the manner in which 
the terms ofthis Agreement are carried out, at any time during its implementation, the Board shall 
take the objection mto account by consulting with tiie objector to resolve tiie objection. When the 
Board responds to an objection, it shall notify the parties to ttiis Agreement of tiie objection and the 
manner in which it was resolved. The Board may request assistance ofthe Council to resolve 
objections 

Xn. Public Participation 

The Board will ensure that an active public participation program be carried out. Modified version 
of reports required under this Agreement (locational infoimation removed), will be made available 
for review to the general public on tiie Boards website at www.stb.dot gov. The views ofthe parties 
to tins Agreement, interested parties, and the general public will be considered by the Boaid with 
respect to the terms of tiiis A^eement 

Consistent with Section 304 of the National Historic Preservation Act of 1966, as amended. 
Executive Order 13007, and ARPA, the paities to this Agreemoit will withhold fixim disclosiuie to 
the public, infonnation about the location, character, or ownership of a historic property or if it is 
detennined that disclosure may (1) cause a significant invasion of privacy, (2) risk h^m to a historic 
property, or (3) impede the use of a traditional religious site by practitioners. 

X m . Final Report 

Within six(6) months of completing constmction ofthe rail line a Final Report shall be prepared and 
submitted to the Board who will provide copies to the signatoiy and concurring parties to this 
Agreement The Final Report shall include all Class I, windshield, and Class HI inventoiy reports, 
treatment plans, and data recoveiy reports for the project. The report shall also include infoimation 
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about treatment and disposition ofany human remains and fimeraiy objects, sacred objects, or items 
of cultural patrimony associated with human remains encountered during construction. 

XIV. Effective Date 

This Agreement shall become effective when executed by tiie authorized rqpresentatives ofeach 
party and implementation ofthe Agreement may begin. 

XV. Amendments 

Any party to this Agreement may request that it be amended, whereiqxm the paities will consult in 
accordance with 36 CFR Part 800 to consider such amendment 

XVI. Termination 

Any signatoiy party to this Agreement may terminate it by providing thirty (30) calendar days 
notice, in writing, to the other parties, provided tiiat tiie parties wiU consult during tiie period 
prior to termination to seek agreement or amendments or other action that would avoid 
tenninati(m. In the event of a termination, the Board will comply with 36 CFR Part 800.4 
through 800.6 with regard to this undertaking. 

XVII. Duration 

This Agreement shall remain in effect for five (5) years after its execution by the signatories, at 
which time the Board will notify the parties witiiin three months ofits impending expiration and 
request to extend it for a specific time period. All signatories must respond affirmatively prior to 
tiie expiration date for the Agreement to remain in effect 
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Execution and implementation ofthis Prograinniatic Agreement evidences that the Board has afforded tiie 
Council a reasonable opportunity to comment on the construction ofthe Tongue River Railroad. 

SURFACE TRANSPORTATION BOARD 

By: Date: 

MONTANA STATE HISTORIC PRESERVATION OFnC3SR 

By: Date: 

ADVISORY COUNCIL ON HISTORIC PRESERVATION 

By: Date: 

U.S. ARMY CORPS OF ENGINEERS 

By: Date: 

U.S. DEPARTMENT OF THE INTERIOR BUREAU OF LAND MANAGEMENT 

By: Date: 

U.S. DEPARTMENT OF AGRICULTURE AGRICULTURAL RESEARCH SERVICE 

By: Date: 

MONTANA DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION 

By: Date: 

TONCJUE RIVER RAILROAD COMPANY, INC. 

By: Date: 

Concurrence: 

NORTHERN CHEYENNE TRIBE 

By: Date: 

CROW TRIBE 

By: Date: 

NORTHERN PLAINS RESOURCE COUNCIL 

By: Date: 
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Execution and implementation of tiiis Programmatic Agreemoit evidences that the Board has affoided tiie 
Council a reasonable opportunity to comment on this isonstraction of tiie Tongue Rivo- Raiboad. 

SURF 

,0^rjl^jco{ 

- . -is 

•"•"" • ' • „ . • > , ' 
••••'• . v . f >»';>. 

, -r?'. » 

r 
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Execution 
Council a 

and implementation ofthis Programmatic Agreement evidences that the Board has afforded the 
re isonable opportunity to comment on the constructioi of tiie Tongue River Railroad. 

TE HISTORIC PRESERVA'nO] ONOFHCER 
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Bxecotien and implementadion ofthis Programmade Agreement evidences that die Board has afforded the 
Coimci] a reasonable qiportuniQr to comment on the construction of the Tongue River Railroad. 

SURFACE TRANSFQRTATipN BOARD 

By; ! 

MONTANA STATE HISTORIC PRESERVATION OFFICBR 

.Data; 

DitBL 

DatK / / / / A J ^ 

Date: • 2 9 

BUREAU OF LAND MANAGEMENT 

DirtK 

U.S. DEPARTMENT OF AGRICULTURE AGRICULTURAL RESEARCH SERVKX 

Bjr.. . Drt^ 

MCmTANADBPARIMEtYr OF NATURAL RESOURCES A14D OONSERVATKHf 

B y : ; DrtB! 

TONGUE RIVfiR RAILROAD COMPANY. DKX 

By; .DateL, 

N0R7BERN CHEyBNNB TRIBE 

Br .DatR. 

CROW-nUBB 

5y- _t___DalDt. 

NQRIBERN PLAINS RESOURCE COUNCIL 

fir : : .Date: 
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Execution and implementation of tiiis Programmatic Agreement evidences tiiat the Board has afforded tiie 
Council a reasonable opportunity to comment on the construction of the Tongue River Raikoad. 

SURFACE TRANSPORTATION BOARD 

By: Date: 

MONTANA STATE HISTORIC PRESERVATION OFHCER 

By: ; Date: 

ADVISORY COUNCIL ON HISTORIC PRESERVATION 

By: Date: 

U.S. ARMY CORPS OF EIS^NEERS 

B^nrkr-Uyi^riSi i ^ ^ - ' ^ ^ Pate: 29 Sef> 

. BUREAU OF LAND MANAGEMENT 

Date: 

U.S. DEPARTMENT OF AGRICULTURE AGRICULTURAL RESEARCH SERVICE 

By: Date: 

MONTANA DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION 

By: Date: 

TONGUE RIVER RAILROAD COMPANY, INC. 

By. : Date: 

Concurrence; 

NORTHERN CHEYENNE TRIBE 

By: Date: 

CROW TRIBE 

By: Date: 

NORTHERN PLAINS RESOURCE COUNCIL 

By: Date: 
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Execution and implementation ofthis Programmatic Agreement evidences tiiat the Board has afforded the 
Council a reasonable opportunity to comment on tiie construction ofthe Tongue River Raiboad. 

SURFACE TRANSPORTATION BOARD 

By: Date: 

MONTANA STATE HISTORIC PRESERVATION OFHCER 

By: Date: 

ADVISC»Y COUNCIL ON HISTORIC PRESERVATION 

By: , Date: 

U.S. ARMY CORPS OF ENGINEERS 

By: Date: 

U.S. DEPARTMENT OF THE INTERIOR BUREAU OF LAND MANAGEMENT 

B y Q ^ S ^ ^ ^ ^ ^ ^ v Z ^ : ^ ^ ^ Date: / ^ / S / G S ' 

U.S. DEPARTMENT OF AGRICULTURE AGRICULTURAL RESEARCH SERVICE 

By: Date: 

MONTANA DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION 

By: Date: 

TONGUE RIVER RAILROAD COMPANY, INC. 

By: Date: 

Concurrence: 

NORTHERN CHEYENNE TRIBE 

By: Date: 

CROWnUBE 

By: Date: 

NORTHERN PLAINS RESOURCE COUNCIL 

By:̂  

IS 
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Execution and implementation ofthis Programmatic Agreement evidences that the Board has afibided the 
Council a reasonable opportunity to comment on the constracticm ofthe Tongue River Railroad. 

U.S. DEPARTMENT OF AGRICULTURE AGRICULTURAL RESEARCH SERVICE 

Bv: U ! ) . ^ , < 3 L ^ A J j \ ^ ^ Date:/<> S ^ t J o o S 
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Execution and implementation ofthis Prograoimatic Agreement evidences that tiie Board has afKaded tiie 
Council a reasonable Of̂ Ktrtunity to commeat on tiie constoiction ofthe Todgue River Railroad. 

MONTANA DEPAR' 

By M 

OF NATURAL RESOURCES AND C0NSERVA110N 

* Date: 9//f/or^ 
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Execution and implementation ofthis Programmatic Agreement evidences that the Board has afforded the 
Council a reasonable opportunity to comment on the construction ofthe Tongue River Railroad. 

TONGUE 
/ / / ' >-/ 

.OAD 

By. 

ANY, INC. 

Date: ^ - 7 - (7.S 
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Appendix 1 
Definitions 

Class I Inventory 

A Class I Inventory is a professionally prepared study of existing cultural resource data firom 
published and unpublished documents, BLM cultural resource inventoiy records, institutional 
site files. State and National registers, infbnnant interviews and other infmnation sources. The 
purpose ofthe Class I hiventoiy is to obtain sufBcient infonnation about the prehistoric and 
historic properties, cultural landscqies, and properties of traditional cultural value to deteimine if 
these properties may be affected by the undertaking. 

Windshield Survey 

Windshield survey involves review of a project area by qualified cultural resource specialists 
firom publicly accessible roads. The fiicus ofthe survey is to identify potential visual, audible, 
and atmospheric effects, as well as other indirect effects on standing stinctures, cttitural 
landscapes and properties of traditional cultural value that may be afifected by the undertaking 
outside the APE. 

Class in Inventory 

A Class m Inventoiy is a professionally conducted intensive survey of an enture target area 
(except for any subaieas detennined veiy imlikely to contain discoverable cultmral propoties 
such as developed and previously distuibed areas) aimed at locating and recording all cultural 
properties that have surfiice and exposed profile indications, through systematic inspection 
commonly carried out by a professional archaeologists walking a series of close-interval parallel 
transects until the area has been thoroughly examined. The Class m survey will be conducted 
using transects no more than 30 meters apart ff necessary, test excavations will be conducted to 
locate and record cultural resources. 

The Class m Inventoiy also will be conducted on any staging areas, work camps, unimproved 
constmction access routes, and other ancillary areas related to the undertaking. Andllaiy areas 
include all conbractor supplied consbruction materials (e.g. gravel, ballast, fill borrow, ete.) that 
would result in ground disturbance that have not otherwise been surveyed and permitted 
separately (e.g. commercial sources of ballast or gravel). 

Reconnaissance Survey 

A reconnaissance survey is an on the ground or pedestrian examination of all or part of an area 
accomplished in sufficient detail to make generalizations about the types and distributions of 
historic properties that may be present 
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Attachment A 

July, 2005 
Identification Plan 

for the Tongue River Railroad Project 

Surface Transportation Board 
Finance Docket No. 30186 (Sub-No. 3) 

1. PURPOSE 

This Identification Plan (ID Plan) has been developed by the Suifoce Transportation 
Board OBoard) as part ofthe Section 106 Programmatic Agreement (PA) for tiie Tcmgue 
River Railroad Project, Finance Doĉ Eet No. 30186 (Siib-No. 3). The ID Plan outlines tibe 
process for the identification and evaluation of historic properties fcnr tiie project and 
describes: 1) the safety measures to be followed in campUaoce witii the ID Plan; 2) tiie 
project*s aTea(8) of potential effect (APE(8)); 3) tiie cultural resources studies required to 
identify, recoid, and evaluate histcuric pn^ierties located within the APE(s); 4) tiie 
minknum standards required for the cultuial resource investigations; and 5) tribal and 
consuhiiig party involvement 

The ID Plan has been developed in accmdance witii the stipulations outlined in tiie PA 
for tiiis project. Section 106 of tiie National Historic Preservation Act (NHPA), Executive 
Order 13175, Consultation and Coordination wiA Indian Tribal Governments, otiier 
applicable Federal laws tiiat consider inqiacts to historic properties for Federal 
undertakings, and the Secretary of Interior's Standards and Guidelines for Archeology 
and Historic Preservation (Standards and GtddelinesX^S FR 44716-44742). 

2. SAFETY 

All contractors and sub-contractors shall adhere to OcciqiatioDal, Safety, and Healtii 
Adminisfaiation (OSHA) standards while conducting related activities covered in tiie PA 
andlDPlan. Sudi personnel shall also follow tiie Bureau of Land Management OBIJi^ 
and Tongue River Railroad Ckm^any, Inc. (TRRC, loc) safety rales when conducting 
activities on lands under management or jurisdiction of tiiese parties. 

3. AREA OF POTENTIAL EFFECT (APE) 

The APE for tiie project will include: 

1. The constmction right-of-way (ROW) to include a ttventy-foot buffer on 
eitiier side ofthe fenced constmction ROW along the entire route (ground 
disturbance area). 

2. All lateral areas, borrow areas, haul roads (new or upgraded), sta^ng 
areas, and other andllaiy areas related to ^ e undertaking. 
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3. That area outside ttie construction or ground distuibance ROW where 
fhore is the potential for the undertaking to have an adverse effect on 
historic properties, as defined in 36 CFR 800.5. Identification of these 
areas will include ouisultation with the SHPO, THPO/cultural resource 
representatives designated by the tribes, TRRC, Inc., other identified 
consulting paities, and Fedoal agencies. 

4.0 IDENTIFICATION AND EVALUATION 

Class I and Windshield Survey 

The Class I Inventory, previously conducted for this project and described in tiie PA, 
shall be iqidated for an area 1,500 feet on dtiier side ofthe centeriine ofthe approval rail 
alignment' The Class I Inventory is a profesraonaHy piqiared study of ex&ting cultural 
resource data firom published and utqiubfished documents, BLM cultural resouroe 
invoitory records, ardiival reccnds, geomoiphological and soil stofdi^, institutional site 
files, State and National registers, informant or ethnogrqihic inter^ews and- otiier 
infonnation sources. The puipose ofthe Class I Inveiitoiy is to obtain sufficient 
infonnation about tiie existing or known prdiistoric and historic properties, cultural 
landscapes, and properties of religious and cultural significance located within the project 
area to deteimine if these properties are eligible for tiie National Register aid may be 
affected by the undertaldng. The Class I Inyentoiy also asasts in deteiminihg tiie 
potential for previously unidentified historic properties to be located witbm the projeet 
area. Ihe update will include, as needed, a reevaluatian of tiie National Register 
eligibility of previously identified historic properties. 

in addition, a windshield survey shall be conducted firom publicly accessible roads of a 
one-mile wide corridor centered on tiie qiproved raiboad alignment The windshidd 
survey involves review of a project area by qualified cultural resource spedalists fixim 
publicly accessible roads. The fbcus of tiie survey is to identify potential visual, audible^ 
and atmospheric effects, as well as otiier indirect effects on National Rb^ster eligible or 
listed historic properties including standing structures, buildings, districts, sites, cultural 
landscapes and i»operties of religious aiid cultural significance tiiat miay be a£fected by 
the undertaking!'' ' 

The results of the Class I Inventoiy and windshield survey are intended to help guide the 
more detailed Class III Inventoiy(s). The residts ofthe Class I Inventoiy and windshield 
survey shall be and included in a combined rqKnt. 

* Tlie BLM Miks-Gty 0£5ce w31 be conducting a Landscqie Level Overview of dw H i ^ Potential 
Coalbed Mediane A i » in the hter part of 2005 viUch win serve as a lustoric context and leseardi direction 
documeat This overview Vnll overlap with die Tongue River Raiboad project area. Additionally die 
BLMKfilesCSty QfiBce in cooperation with he AsUand Ranger District; CDSIer National Forest Gnonnn 
Inc, and Western GcoAich Resendi have qiplied for a grant to conduct predictive modeling in the Tcogue 
R i m and Powder River drainages. This wffl incliide a geo-aichaecdogicalstiidysumlar to die one leqaiRd 
by tins ID plan and should cover the Tongoe River Raiboad project area. If possible SEA^wrmittee vim 
coordinate widi die BLM to incorporate infomiatian fiom these studies into die ID plan to avdd 
duplicatian of efiEbit * 
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Class in Inventory 

The Class III Inventory wiU be preformed for the entire alignment; however, the Class m 
Inventory may be performed for a portion ofthe alignment, sueh that once TRRC, Inc. 
has access to a portion ofthe alignment TRRC, hic, may direct the Cultural Resource Use 
Pennittee (Permittee)^ to perform a Class m Inventoiy fi>r that portion and prepare the 
Class in Inventoiy Report for that portioiL, TRRC, Inc. will provide the signatoiy and 
concuiring parties to the PA with a nuqi ofthe area to be inventoried prior to perfbiming 
eadi Class III hiventoxy. 

The Class HI Inventory will include the following activities: 

1. An intensive pedestrian survey oftiKeconstroction^ROW plus 20 feet on . 
dtiier side ofthe fenced constroctioii ROW. .. , ' 

2. An intensive pedestrian survey pfall the latetiid areas, bopow areas, haul 
roads (new and upgraded), staging areas, and otiier andllaiy areas rdated -
to the undert^oag. 

3. An intensiye pedestriai survey of tiie constmction ROW usmg transect no 
m.orethan.3Q,metei;s{q>art. Xfnecessaiyrtestexcavaticmwillbecraiducted 
to locate, reqoid and evahjate the National Register digilriUty ofany 
identified faistwic properties^ Test excavation may hielnde shovel testing, 
angering, 1 x. Im or .50 x SO cm test units,and use of heavy equipment 
such as backhoes in certain cases. Tribal input will be soug^ when 
assessing the National Register eligibility ofany properties of religtous 
and cultural significance to tribes. U,iafbe opinion ofthe Permittee and 
tiie cultural resource representative designated by the tribes, an historic 
property is digibl&fiMr the Nati(»uil Register as a traditional cultural 
propeity'^ s tuden t information to fimnulate Treatment Plan^) shall be 
obtained. •..,., ., ,.-. 

4. A geomorpholp^kal survey of tfaB:constniction ROW will beiconduoted to 
identify areas where buried historic properties may exist and.wfaere deqi 
testing as identifiedby.tiie geontoxj^ologist, lufiy be necessaiy to identify 
cultural resources. Ihe geomoiphologistwill also recommend 
constmction monitoring areas and asdst in evaluating tiie National 
Register eligibility^of any newfy identified burie4 historic properties by 
providing identification of tiie,soil(s), soil diar^pteristics, soil dating, and 
analysis of tiie probability pf the soils to contain cultiniql material. 

5. A reconnaissance level survey of those areas outside the ground 
distuibance area where tiiere is the potential for the trndertaJdng to have an 
adverse effeict,' as defined m36 CFR 800^5, on historic properties.' A 
reconnaissance survey is an on the ground or pedestrian ^^mination of all 

' See PA Stipulation Lc. which describes die necessaiy qualification fiir die Cultinal Resynirce Use 
Penmttee. 
' See National Register Bulletin 38, Guidelines fiar Evaluating and Documenting Itaditional Cultuial 
Piupeities. , 
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or part of an area accomplished in sufGciCTt detail to make generalizations 
about tiie types and disbibutions of historic properties that may be present 
Identification of these areas will include consultation with tiie SHPO, 
THPO/cultural resource representative designated by tiie tribes, TRRC, 
Inc. other identified consulting parties, and Federal agencies. 

Any areas not originally identified witiiin the APE, but potentially affected by tiie 
undertaking, must be identified by the Board in consultation with the SHPO, 
THPO/cultural resource representative designatecl by tiie tribes, TRRC, Inc. otiier 
identified consulting parties, and Federal agendes. The Board will consuh witii tine 
SHPO, THPO/cuhural resource representative designated by the tribes, TRRC, Inc. other 
identified consulting parties (as defined in 36 CFR 800.2(c)), and Fedcaral agendes to 
address their concems. 

5. STANDARDS AND QUALDICATIONS 

The Class I and ID Inventories shall be conducted consistent with tiie Standards and 
GuHdineSy applicable Federal laws, and guidelines of ifae MT SHPO. hi addition, the 
professionals tiiat will conducting cultural resources studies described fat the Toi^iae 
Rivo- Railroad Project shaU meet the Setretary ofthe Interior's Professional 
Qualifications and Standards (Prcfessianed Qual^ications and Standards) (48 FR 22716, 
Sqitember 1983). All National Register findings shall be nude pursuant to 36 CFR 800, 
36 CFR 60.4, National Park Service Bulletin 38. 

ff unanticipated discoveries of cititural resources ard found during implementation ofthe 
undertaking, tiie Board shall satisfy tiie iequiremenis of Section 106 in accordance with 
36CFR800.13. 

6. REPORTS 

All reports pr^ared pursuant to this ID Plan should follow the outline bdow to address 
the spedfic requirements ofthe survey conducted. Class m Inventory Rqiorts should 
provide infinmation fin* future research and National Register recommendations for tiiose 
historic properties identified as National Register eligible. Class in Inventory Reports 
must provide ei^lanations of potential effects on historic properties and comply with 36 
CFR 800.5. 

The reporting of results and discussions ofthe cultural resources investigations shall be 
organized in a lo^cal sequence. In tables, site numbers shall be oiganized in sequence. 
A detailed outline ofthe required elemaits fer the rqiorts is contained as follows: 

PARTI 

Cover 
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Must include report titie, date of rqiort, project nmnber(s), authors, organizations or who 
prqiared the rqiort. 

Cover Page 

Must include authors, rqiort title, date of rqiort, lead agency, preparer's organization, 
type of report (Class I/Windshield Survey, Clajss DI hiventory), survey methods 
(transects in meters), county(s), USGS quad(s), landownei(s), legal description (reference 
to project mqis may be appropriate), acreage (Federal, nfm-federal, block and linear with 
total), file search date(s), field personnel, and a site summary table. 

Abstract 

Table of Contents 

List of Figures 

Listof Tables • . ! , . . . . ",̂  

Appendiz(s) . . ' 

1. • Introductibn 

Project Description (include appropriate permit and agency file 
numbers) 

Peisonnel (their roles and duties on the project) 
Rqiort Framat (what is in each chqiter ofthe rqiort and who 

wrote or contributed to each diqiter) 

2. Environmoital Overview 

Topogrqihy 
Geology 
Drainages 
Flora " ' , ' 
Fauna 
Climate 
Paleoenvironment 

3. CultureHistoiy 

Paleoindian (includes a discussion of pre-Clovis) 
Archaic eto. (varies widely along the project) 
Woodland and Plains plains Lidian) 

VUlage 
Contact Period Q>rotohistoric) 
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Historic 

4. Research Design and Materials 

Ardiaeological Site Definition 
Prehistoric Archaeologioal Researdi Orientation 
Prehistoric Archaeological Researdi Questions 
Historic Archaeological Researdi Orientation 

I Historic Aidiaeological Research Questions 
Inventoiy and Research Metiiods 

Record Search and Literature Review 
Known Sites 
Previous Investigations 

Field Survey 
Methods 
Bxpectod site types/locations 

Field and Site Records 
Methods 

Lahoratoiy Analyds 
Prehistoric Artifiut Collection and Analysts 

Methods 
Chipped-stone Tedmological and Fimctional Analysis 

Methods 
Histraic ArtifiiGt Collection and Analysis 

Metiiods 
Curation 

Metiiods 
Fadlities/Di&position 

References 
.^>pendix(s) 

(Geomoiphological Rqxnt) 
Detailed Project Location Mapa 

and 
Ethnogrqihic Rqiorts for all Traditional Cultural Properties that 
may be eligible for tiie National Re^ster (if required to justify 
recommendations) 

5. Results of Investigation 
(A detailed discussion of eadi site that will include, as a minimum, the 
following infoimation) 

Site type, component, USGS 7.5 minute quadrangle, site area, topogrqihy, 
elevation, soil type, nearest water, survey method, site condition, site 
description, aiti&ct desniptions and disposition, interpretation, aoA 
recommendation. 
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Legal and UTM. locations will be confidential and only included in a 
removable qipendix. 

6. Research Findings (answer research questions presented in Chqiter 4) 

Prehistoric Context 
Site distribution relative to environmental variables potential for 

unantidpated discovery. 
Site density 
Site function 
Temporal and cultural affiliation . 

Historic Context 
Site distribution relative to environmental variables potential for 

unantidpated discoveiy 
Site density 
Site fimction 
Tanporal and cultural afBliation 

7. Conclusions and Recommendations (appropriate text but also include 
taibles to explain the recommendatioas) 

Conclusions 
Prehistoric Sites 
Historic Sites 

Recommendation (eligibility recommendations) 
Prehistoric Sites 
Site Specific/Avoidance/Nfitigati(Hi/Otiier Historic Sites 

' Site Specific/Avoidance/Mitigatian/Other 

8. References 

9. .^ipendixCs) 

(Geomcnphology rqiort) 
(Ethnographic) 
(Site forms) 
(Mqis) 
(Conespondence) 
(American Ihdian coordinatimi and consultation docimientation and 

descrqition)' 
(American Indian monitor reports) 
(Other ancillary ̂ d i e s for exanqile: radiocarboq,,Aiy[S, faunal analysis, 

phytolith analysis, pollen aoalysis, ^ ) , / . - , . ,']... ̂ ,. 

A-7 



7. FIELDWORK - Survey Methods for Subsurface Investigations 

Subsuiface testing should be conducted in accordance with the Guidelines and 
Procedures for Cultural Resource Review and Consultation under tiie National Historic 
Preservation Act and Montana State Antiquities Act, Montana State Historic Preservation 
OfRcB, Planmng Bulletin No. 21. 
(http://www.his.state.mt.us/shpo/archaeology/cQnsultingwith.a8p) 

• Shovel Testing and Augering 

Shovel testing and angering will be required if tiie surfece visibility is less 
than 50% in the opinion of tiie project archaeologist^irindple investigator, 
or if tiie terrain warrants tiie shovd tests. Tests will be qiproximately 
30x30 centimeters to minimum dqitii of 50 centimeteiB or until sterile 
subsoil, or bedrodc, or water is encountered. Tests will be spaced no 
further tiian 30 metera qiart or doser ff required by the SHPO. Shovd 
tests or augering will not be done i^ in the project archaeology's 
justifiable judgment (such as steqi tenain or rodcy dr other etc.) they are 
unnecessaxy. 

Regardless of surface visibility, shovd test or augering will be conducted 
and documented on eadi identified site or isolated find site. If a shovd 
test or augerii^ is not conducted, justification for not conducting tiie tast 
ydll be noted in field notes, site form or report. Deviation fixim tiie d»ove 
polides must be justified. ' 

• 1 x 1 meter or 50x50 cm Test Units' 

ff in tiie opinion ofthe project aidiaeologist^prindple investigatOT 1 x 1 
meter test units are necessary, the test unit will be excavated in aibilraiy 
10 centimeter levels, unless cultural material is encountoed, to a depth of 
50 centimeter or 20 centimeters below tiie last level of cultural material. 
Augering shall be conducted in the center of tiie 1X1 meter unit to a dqitii 
of 1 meter. 

• Backhoe Excavation 

Heavy equipment sudi as a badchoe may be necessaiy for tiie 
identificationof a buried historic resource. In this event, a backhoe 
equipped with a 3 foot bucket shall be used for excavaticm to 1.5 meters. 
Excavated materials shall be randomly screened using V* indi sacexL 

• Collection 
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All subsiurface artifacts will be collected and properly labeled in the field. 
Suiface collection of sites not wittiin the ground distuibance area is not 
required. All obsidian artifacts shall be collected; 

Curation 

The Board shall ensure curation of all records and other items resulting 
fiom identification and data recovery efforts is conipleted in accoidance 
with 36 CFR Part 79, Curation of Federally Owned and Admimstened 
Archaeological Collections, and tiie piovisioQS of NAGPRA. 
Documentation of the curation.of tiiese material8,.$hall be prqiared by 
Pennittee and submitted to tiw Board. The Bokid shall provide copies of 
the documentation to ihe signatory and comaining. parties to this 
Agreement ydtidn 15 calendar days of receipt .fiom Peimittee. All 

. arcihiaeologlcal materials recovered finm BLM lands shall be curated in 
accordaoBe. witii B I ^ requirements at BLM's-Billings Curation Center. 
All archeological materials recoyered 6am ARS lands shall be curated in 

"accordmice Tyith 36,CFR.Patt 79., 

The Board will encourage private land owneis to donate collections fiom 
tiieir lands .to. an appropriate feciHty meeting .tiie requirements of the 
DepartDE^nt of tiie Interior's Manual-411 on.curation.. P^™^*^ ^ ^ 
provide private landowners with a Ijst of all poUected artifect finds fircnn 
their laiids., Mi^als-fiom private, lands to be returned to the private land 
ownera shall be miaintained in accordance with 36 CFR Part 79 until any 
spedfied analysis is coinplete. Documentation of the return of tiiese 
materials to the private land owner shall be prqMoed by Pennittee and 
submitted to the Board. The Board shall provide capUss of the 
documentation to the signatoiy and concuiring parties of this agreement 
within 15 calendar djays of receipt firom Penmttee. 

The Board will ensure tiurougih consultation with the MT DNRC that aU 
cultural and paleontologic materials discovered on State.lands will be 
curated in-accordance witii the fAaaataaa. State Antiqmti^ Act, M.C.A. 22-
3-432. . .• • . 

Human Remains 

ff human remains and funenuy objects; sacred olijects, or items of cidtural 
pahimony assodated with human remains are oicoimtered on Federal 
lands, tiie Board or the qipropijate Federal land management agency shall 
consult with the qipropriate Tribe(s), or otiier qipropriate culturally 
affiliated groups to deteimine treatment and disposition measures 
consistent with qiplicable Federal laws (sudi as NAGPRA and NHPA). ff 
human remains and funerary objects, sacred objects, or items of cultural 
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patrimony associated with human remains are encountered on State lands, 
tiie Board will consult witii tribes, the SHPO and MT DNRC as to 
qipiopriate treatment measures in accordance witii Section 106 of NHPA 
and the Montana Human Skeletal Remains and Burial Site Protectikm Act 
(M..CAJ22-3-S01 through 811. ff human remains and fimeraiy objects, 
sacred objects, or items of cultural patrimony assodated with human 
remains are encountered on private lands, the Board will ensure tiut tiiey 
are also treated in according with qipUcable State and Federal law and the 
provisions of M.C.A. 22-3-801 tiuxiugih 811. 

TRRC, Inc. will mdce every effort to avoid distuibing known human 
burial sites. Where avoidance is not possible^ burials will be removed 
prior to constmction and treated in accordance with procedures establidied 
by qiplicable Federal and stete law and, cuitmalfy afiGliated tribes, and in 
acccnrdance with procedures identified in the Treahntiit Plan. 

IDL the case of inadvertent discoveiy of human remains during construction 
activities, the Board will aottempt to identify tfe appropriate Native 
American Tribe(s) or other ethnic groiq}(s) afSIiated witii tiie burial, and 
consult witii them tiver tiie treatment of rbmains' in accordance with 
procedures identified in^e'ID Plan and the Treatmdot Plan. All wodc will 
cease witiiin 200 feet in all directions of 'fbe hcaoaa remains until the 
requirements of Federal and state laws aotl' saiisfijbd. TRRC, hie. will 
provide the construction contiactor with'writteh notification of tiie praper 
protocol for discovery of hunian rexnains, fimeraiy dbjects, sacred objeets 
or objects of buliural jiatrimimy. 

• BvahiatioitTesting ' . 

SufGdent'subs^xirface testing, as detelmiuii^dbytiib B o a ^ 
the SES>b,,tiie BLM ff BLM adtohiistered land^ the ARS ff ARS 
aAhxmstdred ian<& orMT DNRC ff s&te lain&,'aiid tiie Native American 
mcmitor on those sites suspected to be NRHP digible, win be cmiducted to 
allow the Permittee to develop Treatment Plans or other altematives to 
address any adverse efifects. 

• Mmimiun Field Recoidatian Standard 
- • : > : • :•• • • . • • ' • • -

1. . Prdustoric and ffistoric Sites 

The appropriate site finms will be coiiqileted while on site (ff 
possible). A sketdi map and field notes (field notes should be kqyt 
by each crew member), and photogrqihs ofthe site will be 
required. A description ofthe artifitcts and features observed on 
eadi site shall be included in the field notes. The site will be noted 
on a 7.S minute USGS quad. 
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All photogrqihs will be keyed in the corresponding roll and firame 
number and identified as siich cm a photo log. The photo log will 
also include the site number or temporary site number, time of day, 
weather conditions at the time ofthe photograph, what was 
photogrqihed, and the direction the jdiotogrqiher was facing. The 
ASA setting and the type of fihn (color or B&W) shall also be 
noted (Once the film is developed tins infonnation will be on the 
individual photogrqih along with the state-assigned site number). 
Upon completion of the project and accqitance of the Final 
Cultural Resources Rqiort all photognqihs and negatives shall be 
shipped to the qipropriate curation fedUty. 

2^ Standing Structures (mcluduig buildings, bridges, and otiier 
structures) 

The appropriate site forms will be convicted while oo site. The 
field notes will include the address or location, tiie present 
condition and i n t ^ t y ofthe proport^ a description of tiie 
pramiiusnt architectural/engineering features with enqihasis on the 
primary fiu»id^ a documented (XT estimated date of original 
construction; identificaticm of obvious aherations/additions; and a 
designation of s t ^ or vernacular type, when qiplicable. A 3 Vi-
inch by 5-indi blade and white photograph of eadi property will be 
taten using 35inm format Each photograph will be keyed with the 
conrespondii^ roll and firame number and identified as such on 
individual photogrqihs (see {dioto log instructions above). 
Original negatives and contact sheets will be included with the 
final rqiort (Structures should be evaluated in tiie field by a 
qualified architectural historian). Upon conqiletion of ttw project 
and accqitance ofthe Final Cultural Resources rqiort all 
I^togrqihs and negatives shall be shipped to the qipropriate 
curation feciUty. 

CONFEDENTIALrry 

All Signatories and Invited Signatories shall ensure that shareA data, including data 
concerning tiie precise location and nature of historic properties and properties of 
religious and cultural significance are protected fixim public disclosure to the greatest 
extent permitted by law, including conformance to Section 304 ofthe NHPA, as amended 
and Section 9 of tiie ARPA and Executive Order on Sacred Sites 13007 FR 61-104 dated 
May 24,1996. 

* * * * * 
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