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Pursuant to the Notice served in this proceeding on April 8, 2019, the North America Freight
Car Association (“NAFCA”) provides this written submission to the Surface Transportation Board
(“STB” or “Board”) on the issues set forth in the Notice. NAFCA commends the Board for its
ongoing concern with the practices of Class I railroads concerning demurrage and “accessorial’?
services and charges and for the Board’s decision to hold an oversight hearing on May 22-23,
2019. NAFCA believes that the hearing is a very good first step in a process that should culminate
with the Board acting affirmatively and directing the Class | railroads to modify their current
railroad demurrage and accessorial service practices and common carrier circulars and tariffs (all
generally referred to in this submission as “tariffs”). NAFCA also believes that the Board should
update its rules and policies governing the use of freight rail cars in today’s rail industry in light

of the fact that around 73% of the railcars in service today nationwide are owned by non-railroad

! NAFCA concurs with the Board’s Notice that “accessorial” practices and charges are not
specifically defined by any statute or regulation, but they have historically been understood to
include services and charges that are other than line-haul services and rates (meaning they are not
directly related to the line-haul movement), and they do not include demurrage and storage
practices and charges. Notice at 2, Note 1. Consequently, accessorial charges do not include fuel
surcharges, which are by definition charged as part of the line-haul movement.
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entities who have collectively invested tens of billions of dollars to acquire and maintain them in
large part for their use by the Class I railroads.

l. Identity and Interest of NAFCA

NAFCA is an organization made up of private (non-railroad owned) rail car manufacturers,
owner/lessors, owner/lessees, lessees, other rail shippers and entities that support the railcar
industry. Its members include some of the largest railcar manufacturers and lessors in the industry,
as well as rail shippers who collectively lease and/or own and maintain hundreds of thousands of
railcars that are furnished to the Class | railroads in order to receive rail transportation service.
Combined, NAFCA’s members own and/or lease in excess of 700,000 railcars. While it is
difficult to precisely determine the number of railcars in service nationwide and their respective
ownership at any one point in time, NAFCA estimates from various industry data sources and its
member companies that there are around 1.6 million railcars in service in the Nation’s railcar fleet
and approximately 1.2 million of them are privately owned. NACFA’s members own and/or
control around 60% of those cars. In contrast, the American Class | railroads now directly own
and maintain railcar fleets that in aggregate make up less than 20% of the railcars in service
nationwide.?

NAFCA is dedicated to promoting the safe, efficient and economical ownership and use of

private railcars. To achieve these goals, NAFCA and its members rely on their extensive collective

2 http://www.nafcahq.com/home.

s The remaining railcars, approximately 160,000 in number, are contained in a pool of
railcars under the control of TTX Company. https://www.ttx.com/. TTX is in turned owned by
the seven American Class I railroads and other railroad entities, so these cars are not directly
owned and maintained by any one Class I railroad. According to TTX’s website, approximately
130,000 of TTX’s cars are “flat cars and intermodal wells,” and the remaining cars are boxcars.
TTX’s pool does not include covered hopper cars, gondola railcars, tank railcars, or other car
types used to move freight such as agricultural commodities, chemicals, coal, etc.
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knowledge of the rail car industry to investigate relevant issues and to educate public policy
makers, regulators and the media regarding operational, regulatory, economic, and legal matters
that affect private railcars. NAFCA also strives to ensure its members and all private car owners
and operators are subject to reasonable, equitable and lawful practices and rules affecting the use,
repair, and principles of compensation for private railcars. To this end, NAFCA directly interacts
with the Association of American Railroads (“AAR”) to seek commercial solutions for railcar
issues. However, NAFCA has not hesitated to institute formal proceedings before this Board (and
previously before its predecessor the Interstate Commerce Commission (“ICC”)) for the purpose
of obtaining policy guidance and precedent that maximizes the safe, efficient, and commercially
fair use of private railcars by the Class | railroads.*

I1. Background and Summary of Recommendation

Rail car demurrage, storage and accessorial services and charges have been a part of railroading
for decades. As the Board notes, demurrage has been a relatively simple concept historically: a
customer should be incentivized to return a railroad’s railcars back to it as quickly as possible, and
so railroads have been permitted to assess charges for demurrage that permit the railroad to recover
its costs of the delay and to include a “penalty” to incentivize the shipper to reduce or eliminate

delays in the future. “Demurrage is a charge that both compensates rail carriers for the expenses

4 Over the years NAFCA has challenged the reasonableness of railroad demurrage, storage
and accessorial charges in multiple formal proceedings before the ICC and the Board. Presently,
NAFCA is a complainant in Docket No. NOR 42144, North America Freight Car Ass’n, et al v.
Union Pacific Railroad Co., challenging the lawfulness of UP’s adoption of a tariff provision by
which it charges shippers for certain movements of empty tank cars to and from car repair shops.
This pending complaint has been consolidated with similar complaints filed in Dockets NOR
42150, 42152, and 42153. NAFCA’s submission in this oversight proceeding, which requests the
Board to modify its policies concerning the appropriate levels of reciprocity and commercial
fairness in railroad tariffs for the purpose of incentivizing Class | railroads to maximize their
efficient use of private railcars, in no way concedes the reasonableness of UP’s or any other Class
I railroad’s practice or charge, or the level of any charge or rate.
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incurred when rail cars are detained by shippers and serves as a penalty for undue car detention (to
encourage the efficient use of rail cars in the rail network).” In more recent years the ICC and the
STB have allowed railroads to assess demurrage and storage charges on private cars that reside on
tracks on railroad property.®

Charges for accessorial services are similar in that they are understood to include a component
that covers the cost of the service being provided, and also a “penalty” which may be designed to
disincentivize the shipper from frequently requesting the service. Accordingly, for example, rail
carriers routinely impose charges on rail customers for delays in loading or unloading both
railroad-owned and private equipment at origin and destination, and for diversions of trains,
changing loading origins, and many other actions not directly related to the line-haul movement.

In virtually every case, current railroad common carrier demurrage, storage, and accessorial
practices and charges are implemented and drafted for the purpose of incentivizing the railroad’s
customers and other parties to maximize their efficient use of railroad and private rail cars (and,
tracks and locomotives).” However, most railroad tariffs do not contain provisions that incentivize
the railroad to maximize the efficiency with which it possesses and uses private railcars, such as
penalties when the railroad is the cause of the delay giving rise to a charge, or a penalty if a railroad

holds on to a private car on its system for an extended period of time. As such, railroads have little

5 STB Docket No 42068, Capitol Materials Incorporated - Petition for Declaratory Order
- Certain Rates and Practices of Norfolk Southern Railway Co., (served April 12, 2004)(*Capitol
Materials”), citing Chrysler Corp. v. New York Central R. Co., 234 I.C.C. 755, 759 (1939).

6 Docket NOR 42060 (Sub — No.1), North America Freight Car Assn v. BNSF Railway,
(served January 26, 2007).

7 Railroads also have been increasing fees and costs associated with private rail cars that
move on and off their respective systems in through service through charges and other terms in
AAR Circular OT-10.



or no incentive (other than revenue generation) to maximize the efficient use of private railcars in
their possession. This imbalance has resulted in the costs from the inefficient use of private railcars
by railroads being borne entirely by the parties who in some cases have invested hundreds of
millions of dollars in capital investments to acquire and maintain them. As set forth in more detail
below, NAFCA submits that the time has come for the Board to update its policies and rules to
fully incentivize the nation’s Class I railroads to more efficiently utilize the private railcars in their
possession in order to protect that significant investment that in many cases they have forced their
customers to supply. NAFCA maintains that the Board can take a significant first step toward
accomplishing this objective at the conclusion of this oversight proceeding simply by requiring
Class | railroads to amend their common carrier tariffs governing demurrage, car storage, and
accessorial charges so that they reciprocally apply to instances where the railroad’s actions cause
the inefficient usage of private railcars and other non-railroad assets through delays or other actions
for which rail customers are presently penalized.

1. Factual and Legal Support for Position

A. The National Rail Car Fleet is Now Mostly Private Cars

Many of the rules governing demurrage and accessorial charges and other mechanisms to
increase efficiency of car usage were developed when the railroads provided the majority of
railcars for service nationwide. Consequently, an overall policy goal was to first, encourage
railroads to invest in railcars and build up the critical shortages in the national fleet after World

War 18, and then to protect the railroads’ collective investment in the national railcar fleet and

8 In U.S. v. Allegheny-Ludlum Steel Corp., 92 S. Ct. 1941 (1972), the United States Supreme
Court provides an extensive summary of the history of the development of the national railcar fleet
after World War | and how Congressional intent behind laws governing car service and use was
to incentivize railroads to purchase more railcars and then to protect their investment.



associated tracks. The underlying policy assumption was that railroads had always supplied the
majority of the railcars in service, and they would continue to do so into the future.’

However, over time rail shippers and other non-railroads have invested far more in railcars
used by the Class I railroads than the railroads themselves. Investment in private railcars is often
made as a condition for receiving rail service at particular rates and other terms. It is also made to
ensure that adequate railcars are available to meet production or other business requirements. In
the case of tank cars, nearly 100% are provided to the Class | railroads by shippers in order to
receive any service at all, since railroads have not provided tank cars since the turn of the 20™"
century. In 2011 NAFCA commissioned a study of the ownership distribution of the nation’s car
fleet.'® Among the study’s many findings, which covered the period from 2000-2008 were:

1. Private railcars represented 87% of the new investment in the 453,495
railcars put into service between 2000 and 2008.

2. Between 2006 and 2008 alone, non-railroads invested over $14 billion in
169,644 private railcars.

3. The total replacement cost (in 2011 dollars) for the entire private fleet of
freight carrying railcars in 2008 was estimated to equal approximately $90
billion (using an average replacement cost of $87,065 per car).

° See e.g, Allied Corp. v Union Pacific Railroad Co., Docket No. 38921, 1 I.C.C.2d 480
(1985), where the ICC stated (emphasis supplied):

Underlying our SCOT-5 conclusion [in 1981] is the fact that railroads have always
been and will likely continue to be the principal source of rail cars for the shipping
public. The statute is in fact designed to ensure that they recover their investment
in rail cars [See 49 U.S.C. 11121(a)(1)(B)]. Allied's approach, by putting UP's
costly car fleet on standby status, would make it virtually impossible for the railroad
to obtain a reasonable return on its investment. That would be unfair to UP and
contrary to sound public policy.

10 Economic and Environmental Benefits of Private Railcars in North America, Thomas
Corsi and Ken Casavant ( January 2011) (“Corsi Casavant Study”). This study is available on
NAFCA’s website.
https://celectcdn.s3.amazonaws.com/files/0019/6182/economic_and_environmental benefits_of
private railcars_in_north_america.pdf.




Id. at 4-5. The huge investment in private cars detailed in the study has continued unabated over
the past 10 years as the percentage of private cars making up the national railcar fleet has steadily
grown to the approximately 73% figure today. Applying the foregoing average replacement cost
to the roughly 1,200,000 private cars in service today produces a total replacement cost of private
railcars of nearly $105 billion. However, the total cost of owning or leasing private railcars is
more than just the purchase price or rental payment. Private railcar investment costs also include
(1) the annual cost of maintaining the rail cars; (4) storage costs; and (5) additional costs assessed
by the Class | railroads for the transportation of newly manufactured cars to their first loading
location as well as more recent rates and charges assessed for movement of empty private railcars
to repair shops, a cost that shippers do not incur if the railroad is moving its own empty railcars.

B. The Inefficient Use of Private Cars by Railroads is Harmful to Private
Car Owners and Lessees

Rail shippers invest in railcars and size their fleets carefully, taking into account such
factors as plant production rates for inflow of raw materials, output of finished commaodities or
other production (such as electricity generation by a coal fired power plant), and most importantly,
the estimated schedules provided by the serving railroad and overall cycle times between origins
and destinations. Shippers constantly strive to size their railcar fleets and operate and maintain
them in a manner that minimizes the overall cost and enables the shipper to earn a return on its
investment in railcars. If there are too many rail cars in a fleet for the shipper’s production rates
and transportation needs, they constitute expensive unused assets that incur costs not associated
with any revenues. By the same token, a fleet that is too small can result in missed sales
opportunities caused by less than optimal production since insufficient raw materials are received
and finished outbound products cannot be made and delivered to end-use customers. In the worst

case, a lack of sufficient railcars, whether through too small a fleet or a railroad’s failure to pick



up or deliver railcars for an extended period of time, can result in plant shutdowns and layoffs.
Accordingly, shippers strive to acquire and maintain optimal sized fleets of railcars based on their
production and other business needs, the railroad’s scheduling and other demands, and the time in
which the railroad expects to need to pick up the cars, deliver them to their destination, and return
the empty car to the origin or to a different location.

The Class | railroads all impose rigid requirements on their customers to schedule pickups
and deliveries at specific times (often days in advance of the railroad’s estimated arrival time),
load or unload cars, forecast volumes and numbers of railcars, and be ready for service, among
many other demands. Each demand is typically accompanied by a hefty monetary penalty for non-
compliance in the form of a demurrage or accessorial charge. The charges are intended in part to
provide significant incentives for a shipper to ensure it uses railroad assets efficiently and facilitate
the railroad’s operating plan. At present, however, there are few, if any, reciprocal provisions in
railroad tariffs that incentivize the railroad to operate in a manner that maximizes its efficient use
of private cars while they are in its possession. This imbalance creates significant hardship on
private car owners and lessees and harms their massive investment in private railcar fleets.
Specifically, when rail carriers fail to pick up and deliver private railcars or otherwise transport
them in accordance with their purported operating plan despite the shipper’s compliance with the
railroad’s scheduling, readiness, and other demands, (1) the shipper’s investment is adversely
affected because its cars are not being utilized; and (2) the shipper is often forced to invest in
additional railcars in order to try to overcome the railroad’s failure to provide timely service,
mitigate lost business opportunities and to try to maintain plant production levels or other output
(such as electricity generation). Compounding the harm to the shipper’s investment in its railcar

fleet and to its business is that the additional cars on the railroad’s system can cause congestion



which potentially exacerbates the railroad’s inability to provide reasonably timely service. The

problem is only worsened if multiple rail customers are experiencing similar service failures.

Some examples of how railroads inefficiently utilize private railcars without meaningful

repercussions include the following:

1.

3.

Current demurrage tariffs do not contain explicit terms that penalize railroads for being
the cause of the delays triggering demurrage charges, which would incentivize the
railroad to take steps to avoid such delays.

Railroad tariffs require shippers to provide notice of when a loaded car or train will be
ready and to prepare and formally “pre-release” the loaded car or train to the railroad,
but the tariff contains no penalties on the railroad no matter how long it takes the
railroad to arrive after the car or train has been pre-released under the required process.

While shippers are held to specific time frames to load and unload and prepare railcars
for rail service, there are no provisions in railroad tariffs that penalize the railroad for
parking a private car or a train on a rail siding on its system for an extended period of
time, thereby depriving the shipper of that railcar asset to run its business.

Tariffs now include specific provisions permitting railroads to remove locomotives
from trains of railcars while railcars are in transit, with no penalties if locomotives are
not returned for extended periods of time, which also deprives the shipper of the use of
its private railcar asset.

NAFCA'’s members have other examples of how current railroad demurrage, storage, and

accessorial practices and charges have resulted in the aggressive assessment of significant charges

for non-compliance with onerous tariff terms, but the cause of the event triggering the charge was

the behavior of the Class | railroad. These examples include the practice of some railroads to

impose demurrage on railcar repair facilities when such facilities have historically not been

assessed demurrage or storage charges. Relevant Board demurrage precedent and regulations were

developed based on the traditional relationship between the railroad and the relevant consignors

and consignees to expedite loading and unloading of rail cars, and compensating railroads when

rail cars are not used efficiently. Railcar facilities are quantitatively different for many reasons,



not the least of which they do not engage in loading or unloading, do not hold a transportation
contract with the railroad and are not shipping or receiving freight.

Moreover, railcar repair facilities have no reason or incentive to hold cars or delay repair
of cars. The assessment of an additional demurrage or storage charge against a repair facility is
therefore unproductive and advances no public policy or traditional justification for
demurrage/storage charges. In addition, rail car repair facility members report that some railroads
have stopped recognizing First In First Out (“FIFO”) practices such that the railroad will not even
discuss how to better streamline cars through the repair facility. Without FIFO, the railroad
controls which cars stay in storage charge status even though the repair facility could move cars
through the repair facility quicker if the railroad worked with the facility regarding car delivery.
Furthermore, even where the railroad acknowledges in writing that FIFO was a recognized practice
by the railroad at the facility during a prior period, the railroad would not consider the failure of
the railroad to follow FIFO during the applicable time period to negate storage charges that
incurred during the time that FIFO was acknowledged but the railroad failed to follow its practice.

Similarly, in other instances where the railcar repair facility attempts to work with the railroad
on efficiency issues, such efforts result in unilateral action by the railroad that hurt efficiency. For
example, the railcar repair facility may request 17 cars but only 13 will arrive. Or the railroad
might pull a car out of the facility by mistake and it can take days for the railroad to find it again.
The railroad has sometimes missed two switches in one week. Or in another instance, the railcar
repair facility and the railroad operational teams agreed to a plan to reduce the number of cars in
the rail yard to 30 and then someone else at the railroad unilaterally changed it to 15 then to 10
cars. Likewise, the repair facility was told that becoming a closed gate facility would allow the

facility to select the order in which the cars were brought into the facility. But when the facility
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asked to apply for closed gate status, the request was denied. These examples clearly show that
the demurrage/storage charge is a pure revenue source for the railroad and another example where
the railroad’s actions cause the inefficient delay in the usage of private railcars. NAFCA urges the
Board to take appropriate action to address this unreasonable practice. Specifically, we seek the
STB to rule that carriers may not put in their tariffs or otherwise assess or interpret their current
tariffs to access, directly or indirectly, demurrage or storage or similar charges on either repair
facilities or railcars that are to be delivered to or constructively placed at railcar repair facilities.

C. The Board Has the Authority to Direct Railroads to Adopt Tariff Provisions
that Encourage the Efficient Use of Private Railcars

Although over 70% of the national rail car fleet is now privately owned, and the Class I
railroads themselves own and maintain less than 20% of the nation’s fleet, current railroad
demurrage, storage and accessorial practices and charges are one-sided and commercially unfair
in that they do not sufficiently protect the huge investments in private railcars described above.
NAFCA believes that the composition of the national railcar fleet in today’s rail industry requires
that the Board aggressively apply to private cars the rules and policies that were initially adopted
for the salutary purpose of protecting the railroads’ investments in railcars and encourage the
expansion of the national fleet. NAFCA maintains that a meaningful first step towards
accomplishing this policy objective, stated generally, is for the Board to (1) conclude that it is an
unreasonable practice under 49 U.S.C. 810702 for a railroad’s tariffs to exclude provisions that
adequately incentivize the issuing railroad to use private railcars in a manner that protects the
shipper’s investment in such cars by using them efficiently and reasonably; and (2) direct the Class
I railroads whose tariffs do not contain provisions that advance this policy goal to revise them to
incorporate such provisions. NAFCA does not believe this exercise needs to be complicated or

entail a great deal of analysis. Rather, NAFCA believes that the goal can largely be accomplished
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by simply requiring railroads to apply to themselves the same conditions and charges governing
car usage that they apply to rail shippers, to the extent they can be tailored to the railroad’s usage
of the cars.

Protection of the significant investment in the private railcar fleet through agency policies is
not a new or novel concept. In 1989, the ICC found certain practices of the Class | railroads that
restricted their acceptance of private covered hopper railcars into interstate service were unlawful
because “the ability of carriers to exclude private cars from their lines through the OT-5! process
has created needless uncertainty for private car owners that discourages capital investment in
private cars that may be useful in meeting the nation’s transportation needs.”*> While the ICC
changed the OT-5 rules to help private car owners, it also adhered to a historical policy that
railroads had the right to use their own cars in preference to private railcars in order to protect the
investment in their fleets.”®> By 1989, private hopper cars had reached nearly half of all hopper
cars in service, well below the 78% currently. Nevertheless, the trend of increased private car
ownership at that time led Commissioner Lamboley to state in a concurring opinion his concern
that this trend should have prompted the ICC to conduct a periodic review of its railcar use policies
to examine whether the policies favoring the protection of railroad ownership of cars needed to be
reexamined. Specifically (emphasis supplied):

While | generally agree with the result reached, | believe continued, formal
oversight on these matters would have been appropriate. . . . . While we, of course,

have the authority to entertain complaints at any time, | believe an established,
periodic review would be helpful. I believe such review is also important because

u See Circular No. OT-5-K, published by the Association of American Railroads, and entitled
Rules Governing Assignment of Reporting Marks, Mechanical Designations, and Applications for
the Use of Private Equipment. Circular OT-5 is an industry rule but the STB retains authority over
the reasonableness of railroad practices governing car use.

12 Shippers Committee, OT-5, v. The Ann Arbor RR Co., et al. 5 1.C.C.2d 856 (1989).

13 Id. at 859.
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of future projections of car ownership, shortages, etc. The present statistics and

trend lines presented here are sobering. If it comes to pass that shippers will soon

own the bulk of covered hopper cars in use, some of our conclusions here regarding

common carrier obligations and corollary carrier rights of ““first-use” may need to

be reexamined. If this degree of private ownership occurs, then at a certain point,

shippers will begin to have similar economic, investment, and/or risk

considerations for car purchases as carriers, arguably making railroad ““first-use”

claims less persuasive.”

NAFCA maintains that the amount of private car ownership and its associated massive
investment (which is increasing annually) requires the Board to reexamine the rules governing
demurrage and accessorial charges and to modify them and the Class | railroad’s tariffs to better
protect the investment and other economic considerations associated with private cars. Requiring
the railroads to apply similar rules to themselves in order to incentivize their efficient use of private
railcars would protect the tens of billions of dollars in investments made by rail shippers who now
supply the vast majority of railcars in service today.

In addition to the foregoing precedent, there is ample legal authority for the Board to adopt
rules and policies that are intended to incentivize railroads to facilitate the optimal composition
and use of the nation’s private rail car fleet. For example, 49 U.S.C. 810746 governing demurrage
states (emphasis added):

A rail carrier providing transportation subject to the jurisdiction of the Board

under this part shall compute demurrage charges, and establish rules related to

those charges, in a way that fulfills the national needs related to—

(1) freight car use and distribution; and

(2) maintenance of an adequate supply of freight cars to be available for

transportation of property.

Section 10746 as written clearly directs railroads to look beyond their own operating plans and

business needs specific to their systems and shareholders, and to adopt rules and charges that fulfill
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the national needs related to freight car use and distribution and promote an adequate car supply.**
Moreover, the principles developed by the ICC and the STB when construing railroad demurrage
practices adopted pursuant to §10746 are equally applicable to the goal of requiring railroads to
adopt and maintain practices that protect shipper’s investment in private rail cars by encouraging
their efficient use through penalties. For example, the STB has determined that under 49 U.S.C.
810746: “Demurrage is a charge that both compensates railroads for the expenses incurred when
rail cars are detained by shippers and serves as a penalty for undue car detention to encourage the
efficient use of rail cars in the rail network.”*® This rule can easily be applied reciprocally to private
cars, meaning that tariffs should include similar charges paid by the railroad that compensate the
shipper who acquired and supplied the car to the railroad for the costs incurred due to the railroads
detention of the cars, and a penalty to encourage the railroad to use the private car more efficiently
in the future.

The STB has also determined that “When a shipper uses a railroad-owned rail car, it is
depriving the railroad of an asset — the use of that rail car,” and “when a shipper’s privately owned
rail cars are idled on the railroad’s tracks, it is depriving the railroad of the use of that track.”
The very same thing can be said for when a railroad keeps a private railcar for too long or leaves
the private car on its tracks or the tracks of third party for an extended period of time: it is depriving

the shipper of an important asset — the use of its railcar.

u See, e.g., Railroad Salvage & Restoration, Inc. — Petition for Declaratory Order —
Reasonableness of Demurrage Charges, STB Docket No. NOR 42012 (STB served July 20,
2010) at 10.

15 Id. at 4, citing Chrysler Corp. v. N.Y. Cent. R.R. Co. 234 I.C.C. 755, 759 (1939).

16 Id.
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Similarly, the Board has held that “A railroad has a right to set a reasonable time — free
time — for a shipper to finish using rail assets and return them to the railroad. If it keeps an asset
for too long . . . it should compensate the railroad for the extended use of its asset (rail cars or
track).”*” NAFCA does not disagree with this principle, but in today’s rail industry where, shippers
own or lease the vast majority of railcars in service, the shipper should have a right to expect the
railroad to use its private car and return it within a reasonable time or compensate the shipper, and
that this should be set out in the railroad’s tariff terms.

And while the Board has held that demurrage charges may not be assessed when private
rail cars are held on private track, because the railroad is not being deprived of any of its assets,
the same cannot be said for the owner or lessee of the private railcar that has been loaded or
unloaded but remains on a third party’s private track for an extended period of time despite being
released to the railroad to return to origin or another loading point. It that instance the owner or
lessee of the car is being deprived of its asset and the third party whose tracks are being
used/blocked is being deprived of the utilization of its facility to receive raw material, manufacture
products and ship to its customer.

Requiring reciprocity and commercial fairness in demurrage, storage and accessorial tariffs
would be consistent with other statutory authority and Board precedent. First it has been long
established that the Board’s authority over rail car supply and compensation set forth in 49 U.S.C.
§11122 and its predecessor applies to both railroad-owned and private railcars.® Section 11122

specifically states (emphasis supplied):

o Id.

18 The ICC, construed 49 U.S.C. 81(14), the predecessor to 811122 to apply to private cars
in In re Private Cars, 50 I.C.C. 652 (July 31, 1918), stating “[t]he Congress has thus recognized

15



the regulations of the Board on car service shall encourage the purchase,
acquisition, and efficient use of freight cars. The regulations may include—
... (2) the other terms of any arrangement for the use by a rail carrier of a
locomotive, freight car, or other vehicle not owned by the rail carrier using
the locomotive, freight car, or other vehicle, whether or not owned by
another carrier, shipper, or third person; and (3) sanctions for
nonobservance.”

The Board has also previously exercised its authority to direct railroads to amend their tariffs
if §10702 has been violated in the absence of a formal complaint or petition for declaratory order.®
The STB has also repeatedly held that tariffs are not lawful if they are vague and ambiguous.?

Finally, requiring railroad tariffs to include provisions that incentivize them to use private cars
more efficiently is not inconsistent with the Board’s ruling in NAFCA v. BNSF Railway Co.%, In
that proceeding, the Board concluded, based on the specific facts of that case, that BNSF Railway
did not need to include provisions in its demurrage policies that penalized the railroad for service
variability. The Board concluded, “In light of the complexity and variety of many car movements,

it would be inappropriate to hold that a railroad’s tariffs are unlawful because they do not penalize

the railroad for service variability unrelated to fault.”> NAFCA recognizes that the Board could

the use of privately owned cars in transporting the commerce of the country, and has provided for
their control by the Commission through rules and regulations of carriers hauling them.

19 EP 661, Railroad Fuel Surcharges (served August 3, 2006)(“Fuel Surcharges”) at 4, note
9, citing Mr. Sprout, Inc. v. United States, 8 F.3d 118, 128-29 (3d Cir. 1993) (referencing ICC’s
adoption of rules governing carrier practices for processing of claims for loss or damage to
cargo).

2 Docket NOR 42119, North America Freight Car Association v. Union Pacific Railroad
Co. (served March 12, 2015) at 8-9; Docket FD No. 35557, Reasonableness of BNSF Ry. Coal
Dust Mitigation Tariff Provisions (served Dec. 17, 2013); Docket FD 35504, Union Pacific
Railroad Co. — Petition for Declaratory Order, (served April 30, 2013).

2 Docket NOR 42060 (Sub No. 1)(served January 26, 2007) aff’d, NAFCA v. STB, 529
F.3d 1166 (D.C. Cir. 2008).

2 Id. at 12, citing, Capitol Materials, supra.
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not direct the Class I railroads to revise their tariffs to meet every shipper’s ideal delivery timetable.
NAFCA also recognizes that some “service variability” is unavoidable, and so some concession
to this must be made when directing railroads to modify their tariffs to be more reciprocal and
commercially fair.  However, as the STB recognized in NAFCA, railroads do not escape
responsibility for delays or inefficiencies when they are at fault for the cause of the delay or
inefficiency. NAFCA accordingly proposes that the Class | railroads’ tariffs be required to
describe instances where the railroad is at fault for the inefficient use of private railcars, and
penalize this behavior accordingly so as to incentivize the more efficient usage of private railcars.?®

V. Conclusion

NAFCA again commends the Board for holding this oversight hearing proceeding to review
and hopefully take affirmative steps to correct the current disparities regarding Class | railroad
demurrage and accessorial charges and practices. As set forth in this submission, NAFCA
believes the Board can begin to correct the lack of reciprocity and commercial fairness in Class |
railroad tariffs and practices by directing the Class I railroads to amend their tariffs to require the
railroads to apply to themselves the same requirements for efficiency that they demand of their

customers. Such a step would help protect the substantial investments made by rail shippers and

2 NAFCA recognizes that the Board could address the issues it faces in this docket via a
formal rulemaking proceeding that adopts industrywide rules concerning reciprocity and
commercial fairness in railroad common carrier tariffs. In Docket No. EP 707, the STB instituted
an Advance Notice of Proposed Rulemaking on Demurrage Liability “in an effort to update our
policies regarding responsibility for demurrage liability and to promote uniformity in the area.”
The rulemaking proceeding was prompted by several court cases on warehousemen liability for
demurrage. That proceeding culminated in the formal regulations that have been codified at 49
C.F.R. Part 1300.
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other parties to acquire and maintain railcars in order receive rail service. NAFCA believes it

would also improve the overall operation of the national rail system.

Respectfully submitted,
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