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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 36197 

UNION PACIFIC RAILROAD 
--PETITION FOR DECLARATORY ORDER AND PRELIMINARY INJUNCTION--

UNION PACIFIC RAILROAD COMPANY'S 
PETITION FOR DECLARATORY ORDER 

AND PRELIMINARY INJUNCTION 

BNSF Railway Company ("BNSF") is umeasonably interfering with Union Pacific 

Railroad Company's ability to provide rail transportation under a trackage rights agreement. 

BNSF's refusal to allow Union Pacific to operate in the same manner as we have operated for 

decades is threatening to disrupt service to customers located at Longview, Washington and 

customers with traffic moving to or from the rail line between Tacoma, Washington and 

Vancouver, Washington. 

Union Pacific has demanded arbitration under the governing agreement to resolve this 

issue. Once arbitration has been demanded, the agreement automatically requires preservation of 

the status quo - that operations continue as previously conducted under the agreement - until the 

arbitral panel has had a fair opportunity to rule. Rather than await conclusion of the arbitration 

process as contemplated by the agreement, BNSF has instead chosen a path of immediate self­

help. By doing so, BNSF has willfully and wantonly violated its contractual obligations and 

placed in immediate peril continued rail service to Union Pacific customers. BNSF' s callous 

indifference to its obligations combined with the serious disruption to rail service resulting from 

that indifference requires extraordinary Board intervention. Union Pacific requests the Board 
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issue a declaratory order and preliminary injunction requiring BNSF to allow Union Pacific to 

continue operating as it has for decades pending the outcome of the parties' arbitration. 

I. BACKGROUND 

A. BNSF is Interfering with a Long-Established Operation 

This dispute concerns Union Pacific's ability to perform a switching movement at 

Longview, Washington. In the late-night/early-morning hours this past Friday/Saturday, BNSF 

unilaterally refused to allow the switching movement. Prior to this, Union Pacific would stop its 

train on the main line to switch cars into and out of Longview Junction. Union Pacific would 

leave a cut of cars on a main line track ( one of three main line tracks in this location) and use the 

locomotive to drop or pull cars into or out of Longview Junction. 1 This operation is necessary 

because there is not sufficient room in the yard tracks at Longview Junction to accommodate the 

required movements. 

According to Union Pacific's transportation plan, the switching operation is scheduled to 

occur twice each day, once for a northbound train and once for a southbound train. On the 

northbound movement, the train originates at Lake Yard in Portland, Oregon. The train departs 

Portland with a block of cars for customers served by LVSW and a block of cars for customers 

served by the Puget Sound & Pacific Railroad ("PSAP"). At Longview Junction, the train will tie 

down the PSAP block and move the L VSW block into the L VSW yard. The train then recouples 

with the PSAP block and departs for Blakeslee, Washington, where the cars are interchanged to 

PSAP and the train terminates. 

1 Longview Junction is operated by the Longview Switching Company ("L VSW"), which is 
jointly owned by Union Pacific and BNSF. LVSW physically serves customers in the vicinity of 
Longview, Washington and interchanges that traffic to Union Pacific and BNSF at Longview 
Junction. 
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On the southbound movement, the train originates at Blakeslee with a block of outbound 

cars from PSAP customers. The train proceeds to Longview where it leaves the PSAP cars on the 

mainline and uses the locomotives to pick up outbound cars from L VSW customers, which are 

waiting in the L VSW yard. The train continues south to Albina Yard in Portland where it 

performs another work event to drop off cars then proceeds to Hinkle (another Portland-area 

yard) where the train terminates. On average, each train carries traffic for 1 7 customers served by 

L VSW and PSAP. 

Union Pacific regularly performed this switching operation up to three times per day for 

decades. In 2014, BNSF began construction of a third main line track on portions of the Line, 

including at Longview Junction. To accommodate BNSF's construction, Union Pacific agreed 

temporarily to stop performing the switching operation. During this time, Union Pacific ran 

shorter trains between Portland and Longview and between Portland and Blakeslee. These trains 

were short enough to fit inside LVSW's yard at Longview. Because the trains were shorter, this 

modified operation required Union Pacific to run more trains. During BNSF' s construction, 

Union Pacific operated an average of 1-2 additional trains per day to move the same amount of 

traffic. Running sh01ier trains resulted in a less efficient operation because Union Pacific was 

required to operate more trains, which required more crews and locomotives. Running more, 

shorter trains used more track capacity on the main line than running fewer, longer trains. It also 

increased customer transit time by an average of 20 hours per car to the cycle time because cars 

waited longer to get on one of the shorter trains. But these efficiency losses and increased 

operational complexities were acceptable due to the finite duration of BNSF' s construction 

project, which promised to provide additional main line capacity. 
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Union Pacific resumed the switching operation in November 2017, when BNSF's 

construction was complete. The only change in operations was that we reduced the number of 

switching events from three per day to two per day as a result of other changes in the 

transportation plan. 

On April 23, 2018, BNSF notified Union Pacific that it must stop performing the 

switching operation no later than by May 3, 2018. BNSF claimed this was necessary because the 

switching operation blocks one of the main line tracks for five hours per day and interferes with 

operations on the Line. BNSF did not provide any explanation as to why the switching operation, 

which had been regularly conducted for decades, was suddenly creating the alleged interference. 

BNSF' s failure to provide any reason this long-standing operation is no longer acceptable 

is particularly interesting given the recent completion of BNSF' s construction on the Line. BNSF 

added a third main line at the exact location on the Line where Union Pacific performed the 

switching operation. Prior to this added capacity, Union Pacific performed the switching 

operation up to three times per day. Now, after increasing capacity by one third at this location, 

BNSF claims that performing the switching operation twice per day is interfering with its 

operations. Simple arithmetic demonstrates there must be another reason behind BNSF's actions, 

which BNSF has chosen not to share. Moreover, BNSF's unilateral actions will not necessarily 

reduce main line track congestion. As explained above, the alternative is running more, shorter 

trains which will consume more capacity on the main line than fewer, longer trains. When 

viewed in the light of these incontrovertible facts, BNSF's stated explanation strains credulity. 

B. BNSF's Actions Have Already Disrupted Service 

Despite BNSF' s unwan-anted threats, Union Pacific continued performing the switching 

operation until Friday, May 11. At approximately 9:00 a.m. on May 11, BNSF notified Union 
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Pacific that BNSF would not allow the switching operation to take place. The next switching 

operation was scheduled to occur late Friday night/early Saturday morning (on May 11/12). 

When Union Pacific's southbound train attempted to stop at Longview Junction and perform the 

switching operation, the BNSF dispatcher refused to allow the train to stop. This meant that 101 

outbound cars from LVSW customers were not picked up as scheduled. This also created 

operational issues for L VSW because the cars were not removed as planned. L VSW required 10-

12 hours to reswitch and transfer cars in its yard to make room for the next scheduled BNSF and 

Union Pacific trains. These additional movements strained LVSW's crew resources and during 

this time no traffic could enter or leave L VSW' s yard. 

On May 12, BNSF briefly relented and allowed the n01ihbound train to perform the 

switching operation. However, the southbound train on May 12 was not allowed to perform the 

operation. In order to avoid further disruption to LVSW customers, the southbound train 

departed Blakeslee without any PSAP cars, so that it would be short enough to pull into the 

L VSW yard and pick up outbound L VSW customer cars. This created at least a full day of delay 

for PSAP's customers. 

On May 13, BNSF again refused the northbound train. This meant the train again had to 

be short enough to fit inside L VS W's yard. To accommodate this, the train departed Lake Yard 

without the inbound PSAP cars. BNSF refused again on the southbound train, which picked up 

the PSAP cars that were delayed from May 12. This meant it could not make the pick up at 

Longview, forcing approximately 97 Longview customer cars to wait an additional day. 

On May 14, the northbound train was forced to bypass Longview to accommodate the 

PSAP customers that did not receive cars on May 13. Due to the building backlog of cars in 

Portland, Union Pacific was forced to run an extra northbound train to Longview, which required 
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an additional train crew and two additional locomotives and consumed additional capacity on the 

Line. The southbound train on May 14 again left Blakeslee without any PSAP cars in order to 

make a pickup at Longview.2 

In light of BNSF' s intransigence, Union Pacific is cmTently working to modify its 

transportation plan to avoid significant disruptions. As explained above, this modified plan is 

introducing new inefficiencies and needless dislocations. 

C. BNSF is Blatantly Violating the Trackage Rights Agreement 

Longview is located on the BNSF-owned line between Vancouver, Washington and 

South Tacoma, Washington (the "Line"). Union Pacific operates over the Line pursuant to a 

trackage rights agreement from 1909, attached hereto as Exhibit 1 (the "Agreement").3 The 

Agreement provides Union Pacific with the equal joint possession and use of the Line. Ex. 1, § 1. 

BNSF has authority to direct movements over the Line, but must do so in an equal, just, and fair 

manner and may not unjustly discriminate against Union Pacific. Ex. 1, § 4. Union Pacific has 

the same rights and privileges to operate over the line as BNSF. Id. 

Most relevant to this Petition, under Article III, Section 5 of the Agreement, when a 

dispute arises under the Agreement and is submitted to arbitration, the parties must continue to 

transact business as they did prior to the dispute arising. Union Pacific began performing the 

switching operation again, following BNSF' s construction, in November 201 7, and had 

performed the operation for decades prior to BNSF' s construction project. Union Pacific 

2 This entirely unnecessary pattern of inefficient resource use, strained capacity, and deleterious 
service impacts on LVSW and Union Pacific's customers at Longview has continued to and 
including the date of this Petition. 
3 The Agreement was entered into by BNSF's predecessor, Northern Pacific Railway Company, 
and Union Pacific's predecessor, Oregon & Washington Railroad Company. There is no dispute 
that the Agreement governs Union Pacific's use of the line or that Union Pacific has common 
carrier operating authority over the line. 
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demanded arbitration of this dispute on May 11, 2018 after BNSF informed Union Pacific that it 

would no longer allow the operation to take place. 4 The unambiguous terms of the Agreement 

allow Union Pacific to continue performing the switching operating until the arbitration is 

resolved. 

II. ARGUMENT 

Union Pacific has de facto authority from the Board under 49 U.S.C. § 10901 to operate 

over the Line, and Union Pacific has common carrier rights and obligations over the Line under 

49 U.S.C. § 10101.5 BNSF's actions are interfering with Union Pacific's ability to utilize fully its 

operating rights over the Line and to carry out its common carrier obligations, thus implicating 

the Board's authority to resolve the dispute. 6 Union Pacific is only seeking, however, limited 

relief from the Board in deference to the contractual jurisdiction of the arbitral panel to rule on 

the merits. 

A majority of the Federal Courts of Appeals have held that injunctions may be issued by 

a district court to maintain the status quo pending arbitration, without invading the province of 

the arbitral panel's merits jurisdiction. Union Pacific brought this matter to the Board because 

the subject matter of this dispute falls squarely within the Board's jurisdiction. Moreover, the 

Board's authority to issue injunctions in aid of its jurisdiction is coterminous with the Article III 

4 Union Pacific's original arbitration demand contained a clerical error and a corrected demand 
was sent on May 12, 2018. 
5 Because the Agreement predates the Transportation Act of 1920, no regulatory authority was 
necessary for Union Pacific's predecessor to obtain common carrier operating authority. 
6 The Board has discretion regarding whether to issue a declaratory order. The Board has 
authority to issue a declaratory order to "terminate a controversy or remove uncertainty." 5 
U.S.C. § 554(e). See also 49 U.S.C. § 721(a). This dispute falls within the Board's jurisdiction as 
it involves transportation by a rail carrier. 49 U.S.C. § 10501(a)(l). 
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courts.7 Nor does issuing the requested preliminary injunction run afoul of the Board's stated 

preference to avoid involving itself in contract disputes. This is so because the Board need not 

interpret the Agreement involved in this dispute in order to issue the limited, provisional relief 

requested here. In fact, the Board need not and should not interpret the Agreement at all. That 

adjudicative task falls within the purview of the arbitral panel. The Board need only find that 

BNSF' s unilateral actions are causing immediate, irreparable harm and injuries otherwise not 

redressable at the conclusion of the arbitration process, leaving the merits for another day and 

another forum. 

We request here only issuance of an order by the Board (i) preserving the status quo 

(ii) until the arbitration process has concluded. Such tailored relief, finite in both scope and 

duration, will prevent BNSF from further interfering with Union Pacific's operations and service 

to its customers, while the parties arbitrate their dispute to a lawful and just conclusion. Board 

action is necessary because there is no procedure under the Agreement for Union Pacific to 

obtain the swift but temporary relief demanded by BNSF' s conduct. 

A. An Injunction is Required to Maintain the Status Quo and Protect Shippers 

Under 49 U.S.C. § 1321(b)(4), the Board may issue an appropriate order, such as a 

preliminary injunction, when necessary to prevent irreparable harm. To obtain an injunction, 

Union Pacific must establish that (1) there is a likelihood that it will prevail on the merits of any 

challenge to the action sought to be preliminarily enjoined, (2) it will suffer irreparable harm in 

the absence of a preliminary injunction, (3) other interested parties will not be substantially 

harmed by a preliminary injunction, and ( 4) the public interest supports the granting of the 

7 See e.g., Pejepscot Industrial Park, Inc., D/BIA Grimme! Industries--Pet For Declaratory 
Order, FD 33989, slip op. at 14 (STB served May 15, 2003) (acknowledging that Federal 
District Courts have concurrent jurisdiction with the Board over the common carrier issues). 
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preliminary injunction. See, e.g., Wash. Metro. Area Transit Comm'n v. Holiday Tours, Inc., 559 

F.2d 841, 843 (D.C. Cir. 1977); N Coast R.R. Auth. & Nw. Pac. R.R. v. Sonoma-Marin Area 

Rail Transit Dist., NOR 42148, slip op. at 3 (STB served Oct. 21, 2016); Richard Best Transfer, 

Inc. V: Union Pacific, NOR 42149, slip op. at 8 (STB served Dec. 22, 2016). 

B. Union Pacific is Likely to Succeed on the Merits 

The only issue Union Pacific is asking the Board to consider is whether BNSF is required 

to allow Union Pacific to continue performing the switching operation pending resolution of the 

arbitration process that has already been set in motion. In situations like this, it would be entirely 

appropriate for the Board to issue a decision on Union Pacific's injunction request without 

addressing the merits of the underlying dispute. 8 If the Board decides, however, that it must 

address the limited merits-question of whether the Agreement forecloses immediate self-help by 

any pa1iy prior to conclusion of arbitration validly demanded, then there is no doubt that Union 

Pacific would prevail on that question. The language of Article III, Section 5 of the Agreement 

could not be more explicit: 

until the arbitrators shall make their award upon any question 
submitted to them, the business, settlements and payments to be 
transacted and made under the terms of this agreement shall 
continue to be transacted and made in the manner and form 
existing prior to the arising of such question. 

Union Pacific performed the switching operation for many, many years, with only a 

relatively brief hiatus to accommodate, in good faith, a BNSF construction project. Union Pacific 

resumed the switching operation as soon as possible after construction was complete. There is 

8 Nemer Jeep-Eagle, Inc. v. Jeep-Eagle Sales C01p., 992 F.2d 430, 434-435 (2d Cir. 1993) ("a 
request for a status quo injunction pending arbitration does not require examination of the merits 
of the underlying disputes."). 
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absolutely no lawful basis for BNSF to prevent Union Pacific from continuing to perform the 

switching operation under review while the parties arbitrate the ultimate outcome. Because 

Union Pacific is viliually certain to prevail on the merits of whether the status quo must be 

maintained pending arbitration, this factor weighs heavily in favor of the Board's granting the 

limited injunctive relief requested here. 

Even if the Board were to apply its traditional standard, an injunction is still appropriate 

because Union Pacific is likely to prevail on the entire merits of the underlying dispute. The 

ultimate issue to be decided in arbitration is whether BNSF may prohibit Union Pacific from 

performing the switching operation. 

BNSF relies on its right to direct train movements over the Line under reasonable rules 

and regulations found in Article III, Section 4. However, the very next sentence requires all 

rules, regulations, and train schedules to be equal, just, and fair. And it prohibits such rules from 

discriminating against any user of the Line. BNSF's newly-created, unilateral rule that Union 

Pacific may not perform the switching operation is facially unreasonable, unjust, and unfair. On 

top of that, because Union Pacific is the only user of the Line affected by the rule, the rule 

discriminates against Union Pacific. 

BNSF' s apparent basis for its unilateral prohibition is that the switching operation 

consumes too much track capacity. As we have explained, and as demonstrated in the evidence 

supporting this Petition, this argument is completely unsupported by the facts. Without a factual 

basis for the prohibition, which marks a significant and abrupt departure from the parties' long­

standing practice under the Agreement, the rule is simply arbitrary, self-serving, and malicious. 
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BNSF will doubtless contend that its new rule is not discriminatory because BNSF does 

not itself currently perform switching operations on the main line at Longview Junction.9 

Therefore, this argument goes, it should be free to impose unilaterally a rule that precludes 

Union Pacific from performing such operations. The Board should not tarry long with that 

argument. BNSF recently chose chosen to restructure its operations in a way that does not 

require switching events on the main line at Longview Junction. After BNSF made this decision, 

which it undoubtedly made because BNSF saw a benefit to changing its operations, BNSF 

imposed the prohibition on Union Pacific without regard to the effect on Union Pacific or its 

customers. Under the Agreement, the mere fact that BNSF does not perform the same exact 

operation is not a sufficient reason to preclude Union Pacific from doing so. Unlike most 

trackage rights agreements, Union Pacific has extremely broad rights under the Agreement. 

Union Pacific has the same rights and privileges to operate over the Line as BNSF and is entitled 

to equal joint possession and use of the Line. Ex. 1, §§ 1, 4. BNSF cannot impair Union Pacific's 

rights by imposing an arbitrary operating restriction that only affects Union Pacific. 

C. BNSF is Irreparably Harming Union Pacific and Shippers 

9 It is important to stress that Union Pacific is not arguing that mainline switching operations 
should be allowed in all instances. Union Pacific is also not arguing that a trackage rights tenant 
should be allowed to dictate operations over a trackage rights line. Union Pacific is arguing a 
very narrow issue based on the specific and unique facts of this matter: under the Agreement, 
which grants Union Pacific much broader rights than typically granted to a trackage rights 
tenant, BNSF may not prohibit the switching operation because Union Pacific has performed the 
operation for many years and there is no adverse operational affect caused by Union Pacific's 
continued performance of the switching operation. Mainline switching operations may well be 
untenable, unreasonable, or unauthorized in other geographic locations and operational contexts. 
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As explained above, BNSF actions are already adversely impacting Union Pacific's 

operations, L VSW and shippers served by L VSW and PSAP. Union Pacific is being harmed in a 

variety of ways. We are being required to use more trains, locomotives, and crews to move the 

same amount of traffic. The Board is well aware of Union Pacific's recent challenges finding 

crew members to operate its trains. BNSF's actions has only served to exacerbate already severe 

human resource constraints by placing additional strain on our train crews just as we are 

beginning to see a sustained recovery in operations. BNSF may claim this is merely an economic 

injury, but that is not the case. If Union Pacific is unable to find sufficient train crews, it may 

have cascading effects across the region and the entire network, as we have seen recently. While 

the direct injury caused by such service disruptions might technically be measurable in dollars, 

and thus susceptible to redress in the form of legal damages, the indirect and secondary injuries 

for Union Pacific clearly rise to the level of irreparable injury. 10 

Moreover, if Union Pacific is unable to provide timely, reliable service to customers it is 

likely to lose those customers. We have already seen delays of up to 24 hours in customer car 

cycle times. We are diligently working to avoid significant impacts on customers. However such 

impacts are certain to arise if the current situation persists. Customers should not be forced to 

experience business interruptions due to BNSF' s unilateral actions before the arbitral panel rules. 

An injunction is appropriate now given the already accumulating delays affecting numerous 

customers. 

10 "Economic losses that are substantial and unredressable can qualify as irreparable injury." 
Colorado Wheat Administrative Committee, et al. v. V and S Rail'way, NOR 42140, slip op. at 
10-11 (STB served May 7, 2015); see also CSXTransp., Inc. v. Williams, 406 F.3d 667,673 
(D.C. Cir. 2005) (finding irreparable injury where railroad threatened with reduced operational 
flexibility and efficiency). 
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Customer delays are even more worrisome because Union Pacific competes directly with 

BNSF for these customers' traffic. If these customers are driven to BNSF, or stop shipping rail, 

due to BNSF' s unjustifiable actions, Union Pacific will be irreparably harmed by the loss of 

customer goodwill. 11 If shippers stop shipping rail, or ship less rail, then L VSW and PSAP will 

likewise be harmed. 

Shippers are also being irreparably harmed. Given the very sh01i time between BNSF' s 

action and date of this Petition, and in the wake of Union Pacific's extraordinary efforts to try to 

shield customers from adverse effects, to the maximum possible extent, the full service impacts 

and enduring operational consequences for our customers at Longview over the coming days and 

weeks has naturally not yet been fully felt. However, the harm to shippers is inevitable and self­

evident That harm is so patently predictable and obviously certain that they should not have to 

await conclusion of the arbitration process for relief. For example, shippers served by LVSW 

experienced a significant service disruption on Saturday when LVSW was unable to perform its 

usual work due to BNSF' s actions. Shippers served by L VSW and PSAP continue to experience 

longer transit times and less reliable rail service. The damages being inflicted on shippers should 

be given significant weight, because the shippers have no remedy against BNSF under the 

Agreement. 

The harm being inflicted on numerous parties - including those extrinsic to the 

Agreement - is more than sufficient to support a lawful finding of irreparable harm. On that 

basis, the Board should enjoin BNSF's actions until the arbitration panel has had an opportunity 

to rule. 

11 See BNSF Ry. Co. v. Tri-City & Olympia R.R. Co. LLC, No. 09-5062, 2009 U.S. Dist. LEXIS 
94920, 2009 WL 3149569, at *12-13 (E.D. Wash. Sept. 28, 2009) and Gateway E. Ry. Co. v. 
Terminal R.R. Assoc. of St. Louis, 35 F.3d 1134, 1140 (7th Cir. 1994) (finding irreparable harm 
where railroad threatened with loss of customer goodwill). 
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D. No One Will be Harmed by Maintaining the Status Quo 

In sharp contrast to the litany of needless harm and irreparably injury that BNSF's 

unilateral action is causing Union Pacific, LVSW, and shippers, it is hard to imagine how any 

party will be harmed if the Board simply intervenes for the limited purpose of preserving the 

status quo by allowing UP to continue performing an operation it has performed without incident 

for many, many years until the arbitral panel rules. BNSF will likely repeat its incredible claim 

that the switching operation consumes too much main line capacity. However, as explained 

above, that claim does not stand up to the slightest scrutiny. It strains credulity that increased 

capacity combined with/ewer switching operations is somehow, suddenly harming BNSF, or 

anyone else. Given the complete lack of harm that would follow, an injunction providing limited, 

temporary relief should be ordered. 

E. The Public Interest Supports Granting an Injunction 

The balance of hardships between Union Pacific, BNSF and shippers favors injunctive 

relief. Neither BNSF nor any other parties will be harmed by a preliminary injunction. By 

contrast, Union Pacific and shippers are being harmed and will continue being harmed if BNSF 

is allowed to continue its unreasonable restriction on Union Pacific's operations. 

Granting an injunction will also further the Rail Transportation Policy by ensuring 

continuation of a sound rail transportation system with effective competition among rail carrier 

and with other modes, ensuring effective competition and coordination between rail carriers and 

other modes, and encouraging honest and efficient management ofrailroad. 49 U.S.C. § 

10101 ( 4 ), ( 5), and (9). Thus, all four factors strongly suggest that the Board should grant Union 

Pacific's request for a provisional injunction. 
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F. BNSF Must Respond Quickly to Avoid Further Harm 

Union Pacific requests the Board require BNSF to reply to this Petition by Wednesday, 

May 23, 2018. While this is less time, by a handful of days, than the Board has provided other 

respondents, time is of the essence due to the twice-daily disruption that BNSF's actions are 

causing. 12 Union Pacific is not requesting a reply to BNSF's reply because the Board's rules 

typically prohibit such pleadings and another submission would only serve to delay an otherwise 

expeditious decision by the Board on these obviously compelling facts and uniquely time­

sensitive circumstances. Union Pacific also requests the Board issue a decision on this Petition as 

soon as possible following BNSF's response. 

III. CONCLUSION 

For all of the foregoing reasons, Union Pacific requests the Board issue a declaratory 

order and preliminary injunction prohibiting BNSF from blocking Union Pacific's performance 

of main line switching operations at Longview Junction, in service to Union Pacific customers, 

pending the outcome of the arbitration process that has already been set in motion in this dispute. 

Union Pacific hereby stipulates that the Board's preliminary injunction can and should dissolve, 

on its own terms, on the same date the arbitral panel's ruling becomes final and non-reviewable. 

12 See e.g., Central Valley Ag Grinding, Inc. and Central Valley Ag Transport Inc. v. Modesto 
and Empire Traction Company, NOR 42159 (STB served May 10, 2018) (requiring response in 
14 days). 
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Respectfully submitted, 
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VERIFICATION 

I, Jolm W. Turner, A VP Network Integration and Scheduling for Union Pacific Railroad 

Company, declare under penalty of pe1jury that I have read the foregoing Petition for 

Preliminary Injunction of Union Pacific Railroad Company and that the facts and information set 

fmih therein are true and correct. Fmiher, I certify that I am qualified and authorized to file this 

Verification. 

.Ud~ 
., ohn W. Turner 
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1;·Exhibit 1 
\·"t .·, ' ' JL/tf1 

NORTHli.lt\ ·PACIFIC made tha fi~at day of July 
RAILWJ\Y COMPANY a corporation under the laws Wisconsin called ihe 

the 

and the OREGON & WASHINGTON R1\.ILR0AD COMPANY 
of Oregon hareinaft'Jr called the ttoregfn Company., 0 

!rt c<;1:ndderattori of the mutual dapend,~nt 
agree: 

a corporation under 

in thJo contract 

it 

and 
map h~r&to 

and m.ade a of the 
The Oregon and equipment may 

do and :re.nsn.ct upon and rneai13 af and all ad-
diti oner betterment fl! as is or her&e,fter may 
be carried on compm1y and a common cai":tier :ineludir1g mail and e.,'(press, 

ect only to e_rw. conditiot:ie Oregon Company may 
its telegraph or telephone upon tho existing upon tho rig.ht ot way 

of tha railroad herein described in so far da the Pacific Company has a right to 
that and it may its own polee and telegraph and telephon~ 

upon S\\Ch right (Jt way and connect such lineg with ita own or other telagra.ph or tele­
phon£> 

Sec. 2. The Pacific Company wiih all reaso~abla and convenient expedition will 
the sum o! t'ilo rnillioi:1 Uva hundred thousand dollars in laying second track and 

in c;rth~rwise f;.dding to, bettering and illlproving the aaid railway and Ur5 appurter)ftncea. 
J:iec. 3, Tha Company will have th~ control. management and ad-

ministration of the said railway and appurtenances and will maintain and at all t:i.mea 
keep the aame ih good condition arid repair and aui'tl1.ble for the businens or the Oregon 
Company. will pay 'the taxes thereon and comply with all the regulations prescribed by 
law with reGpect thereto snd will furnhih water and other supplies incident to maintene.na, 
ar.d operat.ion of the property jointly uaed. It shall not 'be bound to !urnish any fuel or 
other supplies, except for the tnrl.rts or equipment of the Oregon Company, nor for 
the special or exclusive uae in a:ny other manner of the O:regon Company or the officers 
or ~ployes thereof\ The Pacitie Company shall have unreatricted p,ower to change. add to, 
n,a-r·r.a...- and repair property as it may e in~luding the .. right to 
vide such additional main and other tracks a.s shall necessary II not however so aa 
by sueh changes, additione, beitermem~ or permanently to impair its usefulness 
to Oregon compWl~· Oregon Company a~y deem the conatruot1on of a 
additicnal main t:raok or tracks OX" other traake neoessaey to the proper conduct or its 
buaineM and the of' other users of the property and the Paeitic Company be 
unwilling to conatruet any such additional main or other tr&.ek, then the Oregon Company 
shall have the rignt to ~ubmit question ot the reasonable necessity ot euoh track to 
arbitration a.a hereinafter provided. Should the Pacific Company change the chsrsoter or 
Us niotive and use some form of power othes, than and f'ot' the purpoee of euch 
cbango add to tha leased , i"acilitiaa of which the Oregon Oompaey _mekes no USfJ 

and obtaina no benefit, or should the Oregon company own roundbou.eea and 
coaling fa.cilitieEt, which it is given the right to do under reasonablt:, conditions as to 
eonnectiona. the line, then the Oregon Company not be required to pay any shatr, 
of tbe interest charge or expense of maint~nance and operation of the said faoilities 
created by the Pac.Hie Company, or to pay any she.re of the interest charge or e.x.psnee of 
maintenance and operation or roundhouses and coaling facilities 4reated by the P@ific 
Company subst,quent to tiie data that the Oregon company create~ its own facilities u.nloes 



.... 2,. 

the ora~on company should us• ,uoh added , in case the Oregon CompfU'lY 
j r;in in pfl¥ing irrtE1reat charge and other expenses on the bad~ hereinafter stated 

in tbh contract., In case th& Oregon coro.pa.ey craatea ita own roundhous.s and coaling 
faciliti,a on the property ot the Pacific company, the Pacific Company ahall hs.vij the 
ri~t to purchase them on reasonable notice at a fair prico for th~ benetit or all the 
uaers of th, property, which cae~ all users er tha property shall pay on tho basis 

hereinafter fftated their 15hare of intertHrl on cost and expensea ot ~nt•n&nco f.Uld 
of eo purohaaed. Should the Oregon C oropany d$ei:re to use the 

crijated for the purpose of chB-'l')ga in motive power, the c Cotn-
the uaa Qf such fac.iliti•s on the ba~is of a p~o ~hare of int 

Jar cent on their valu$ based on the number of comprutlea usi~g 
such facilities. and ot maintenance and operation coat based on uae. 

Sac$ 411 The com.pany will order and the of • 
c&rs and trains under such reasonable rules and regulations froIU time to time customary 
among e~a it may adopt*' All rules, regulations and train a be 

, j url and ftlir a,g between ~l the Mt unj 
o trains shall be giv5n over other 

rains, passenger trair.u;.1, ·t;o c,r from points beyond Portland or beyond. Seattle shill have 
over loet5l trains not goirig to or coming from beyond Por:tland ot' Sea:ttl.e and 
of ot tho shall be given dea~tch according to their elass~ 

The Qrsgon Cornpruiy ehall have in every raa:,ect the same tighto and privileges 
in the transaction of ita business that Paci Oompany or roiy other ustr the 
property has a$ to itg bueiness, and any right o~ priviltge any time granted by the 
Pacific Company to any uaer ot the property in respe~t to its busin•~•, and any right 
or priv11eg$ at any time granted by the Pacific Oompeny to any user of the property in 
raapect to it$ busina$a shall 'be a right or pri\l'ilegt whicb the Oregon Cilmpany mey at 
it8 option e-xereiee in respect to its business. 

Sec. 5o All agents and employes engaged upon the ~aid railway by the Pacific 
C1>n1pe.ny abnll do th~ buaine~a or the Oregon Company and. of all other users rot the proper­
ty without discrimination., Such agents and ~mploye1 shall not solicit business or re,.. 

commend the routing thereof, bnt in all respect.~ jJhall ~ct with entire impartiality 
as betwaen the rail,ra.y oompanies using tha propert,y. All agento collecting or rac&iv~ 
ing money eha.ll ho in so far aa coneorn.$ the businsee and revenues of the Oregon Com­
pa.t'"'l.y the agenta and employee of that company and shall report and remit direct to it. 
The Oregon Company may bQnd them or require them to rurniah bonds and the Pacific com­
palli shall not be liable to the Oregon Company- tor thtir aote, negleet8 or defaults. 
Any joint employa shall be removed from Barvica on the p~operty on request in wr~ting 
of the Oregon Company. Any employ~ engng&d in the ee.r'ifice of the o~egon C~mpany upon 
or about trains, coal. bunkera or roundhouee1 ahall be vithdriwm from aervic~ on the 
property on request in writing of the Paeif'ie Company g~ving reaeonabl'3 grounds for 
such withdrawnl. 

ARTICLE 
Sec. L •. The Oregon Company will pay for the rights and privileges herein 

granted the sum ot three hutldrod a.nd tw~nty-tive thousand dolls.re per annum ii'l twelve 
equal monthly installme.nta rrn the fil"ilt day of month for the precfiding m'Onth and 
this rental will be in¢reaaad by one third of four ru1d on~half par cent per annum 
u~on the actual ooet tQ the PacHie Company of all imprcrfemants, bettel':'menta and ad, ... 

d1tions to the property p~ope~ly cha~geable to capital account beyond those created 
b'f th~ aforesaid expenditure of two million five hundred thnu.armd dollars. But the 
r~ntal~ herein agra~d to be paid are based upon uue of the property by tbe pariiee 
hereto and by the Gr!at Norlhern Railway company and if another railway company or 
ot~ar railw~y comparu.ts eu·? admitted by. thfJ Pacifio Company to run trains l.lpon the 
sa1d railway ~r any pa.rt tnereof one-th1rd Of ,the :rental payment of ~uch tenant o:r 
tenants ~hall be credited to the Oregon company. 

Sec. 2. The Oregon Company will also pay such pro r~u proportion or the 
coat actually incurr~d by tha Pacific company in the maintenance and operation of 
th.a property (whioh coat shall include inau.rance and tues Md a just sum to cover 
cost ot aup~ril'ltendmtoe and management) as tho numbar ot miles on said railway or any 
part thereof run by engines and cars in ita trains baa.re to th$ whole number of mi.lee 



run by <;11,u"""•·•""a and ea.ra th~ of all the using the same or any 
"" ............... , ... f; and tender shall be counted as two cars. All moverner.rh of engines 
and carB be considered as "trains" within the meaning or this paragnaph. 

.'3.;1 

Oregon Company aball not be on account of the maintenance or 
MY line not U.t!ed in its 

necessary 
Sec. The books, 

or material to thfl coat of 
OI' t. t> i;..he 

of the expense of 1Lu:i..r..u"'w1..lLJ.nr .. 

u.sed il1 the of tha joint 
on the line. 

to the TreamUl"&l'" of the 
or "the of New York, as the 

•nm'nDV>\F DaVtnet~a tor 
enance and 

after 
ot auoh bills 

bill e shall be 
to occur in 

Company touch­
to the property, 

shall be 
open to the e.xamination Oregon i,1.1i111n~.r,v 

StH~$ Se Should Oregon Company fail to make any payment when due which 
is obligated to by this or fail in other to perform the agree-

a"'.ld such da!s.ul'tt continue :for six monthe notice in ot intention 
given by the Company to tha Oregon Company• the Pacific 

company may at its aleotion daolare agre~ent terminated and may exclude the 
Oregon Company from u11a of tbe ptoJrnrly described herein; provided that failure to 
make t:Ulf payment which is the subject of a..rbit:r-ation or litigation between1 the parties 
shall not pending such arbitration or litigation be deemed cause ot forfeiture here-

ARTICLE III. 
Sec. l. The Pacific Company shall ba bound to use only t"eaaonable and cu.atornary 

care, skill and diligence in maintaining and repairing the. :roadway• tracks, structures f 
appliancee ot a.rid perlairling to the railway and in managing and opera.ting the 

same; and all employee or the Company {extept enginenum and trainm&n) employed in 
repaidng or operating the railway, or in despatching, ~~~:rdva:,J.,g.rror:.; 

directing~movement of trains. or in performing any other aervice tor the oon:mon benefit 
o! railWflY companies ueing the property $heill for the purposes of the contrac.t be 
regarded while in such work as joint employee of all the railwa, ~c;mipanhs 
the and of work train enge.ged in maintl'dning, repairing 

shall lik: be deemed joint employee. (The Oregon CoJllpany 
detect in tha property, or by reason of 'the :failure or neglect 

eucb , or by reason <Jf the failure or nE;lgleot of 
defined• mske the Pacific compar1y any claim or 

damage or injury from euah • neglect or t ailure; bu.t eho\11.d the 
fie company to repair any detect within a raaso11able after being notified 

so to do by the Oregon Company, then the Oregon Company may make the necessary repairs 
at ones; whioh be paid by the Oompany and taken over ita bill fot rnain-
t1Ema:nct) and opet"~tion. 

Each company us:b1g the property 1rill , 
and pa.y. all lose, corl s ar inj u:cy v,hich the, properly l oirttl7 uaedt itv. 

p~opert, o~ pro1erty in its Quatody, or which its employee or pasaen8ers may suffer 
whil 13 it is running it a. angineg,. oars or upon or ovtJr any part of tbe propt3I"t1, 
no matter how eueh lou; d~e or injury (JlS:i· occur; provided however that in case of 
eolli.sion betwesn the engines, ea:ra or trains of' any of the parties trom time to time 
uaing the property• or in o~s$ of other accident caused by negligence of enginemen or 
t~nm~n or of other Mle employ~e ot either- parly • thrt ,arty •hose owploye is at f AUl'h 
shali be reapondble for &nd pay the entire lose taueed thtU'"$by. U' t1uch collision or 



~r: aecidant h oaueed. by fault the t:rain of two or mortt con: .mies using 
tho by the h.ul t ot a joint employ a, involvad eh&lf bta.r an s.qu.al 
share of !lll damagiJ to the property jointly used and all the dMBga to ih o,rn property 
or property in its custody. or ~hioh itn mnployaa or paasengars WAY suffer in oon­
saquenca· thereof .. Losa ru1d damage caused by the negligence of joint (tmployes not covered 
by' so~ other provision of th:ia contract shall be charged to r.rpsrating expenses and 
dividsd 113 he'rein al~Er~here prt>vid~d. 

Except aa hareinbefore provided each railway company from time to time using 
the property dll assume and pay all losa or which its engines, cara or trains 
may do to third p~rtJon" or to of third pereHn-ia, a.nd saeh i~tdemnifiss the other 

all and d~mands for any l;')ss ox· which it herein agrtoa itaeH to 

any L1j ury :shall occur to pe:~sone or by the operation of trains in 
stH:h ·~ ·H.sy th.at it cannot be dotermined what comp.any'a trains caur:Hid tha injury/I thG 

• if any is made to injured party, shall ba as other 
~xpen:EH)S under this corrtract. 

~~ii ther ,hall under any hs.va !itly cauae of act.ion against 
"th(} other or loss or damage of any kind caused by or resulting fro1n int"rt"uJtion en." 
delay to its buain1;u1a. 

In ease A. shall be commenced any company using the property for 
drunag!;}a for whioh user is \Utinm.tely liable, the Jm.rly aued ins.y gi v:s notice to 
tho otho:r ?arty of s1.1oh ~uit and thereupon the company so noti!id ahall assume. the de­

r:,f -~he suit and s!lv~ the company sued hannleasli! 
The pro11iei·~~t1~ of 'this subdivision shall b.e bin4!,ing.,, not only as between the 

the parti13s he-r:at.,, 1:n1t as between them a.nd all rnili.ray companies from time to tina 
using the ,roperty, a.rid the Pacific Company will cauae to be inaerl&d in every contra.ct 
fo't' ,.aw of the properly, or any ther~of proviaion'B oonrit1g the matt@rs t:reatod 
in this $Ubdivision identical in substancB ·~Hh the pr:oviaions in this ~ubdidsion 3ta:t0d 
and such co~tracta shall be conatrued as if each on& wer~ ~igned by all the railwa.y oom­
panba ilt any tims running tr;;ins r:,ver the railway or any pa.rt t hereo! .. Failing to cause 
such p~ovisions to be inae~ced in the contra.ct with any railw93 company hereafter admitt~d 
to use the proparty. th$ Pacific Company will assume auch obligations as aueh other 
4'.t:ompak'iy wo':ild nave Mawnad had such provisiQns beert 1~1sort~ in its corrtract. 

The parties !$ill settle as between themaelvea a..~ claim tor loss or dam::1.ge 
accor-dir1g tq the terms of ~his contract notwithstanding any judgment or decrt.,e of a 
cou.rt Qt' oth.e:r tt"ibunal in a prqe~edir1g br<>ught by third parli~e. 

Sec. 2. I:f' any tl."ain of the Oregon company shall be wrecked while t'1.tnning 
upon th~ traoke covaNd by thia c.oi1tract • the wreck shall be picked up at once a.oo 
remOV8d by th~ Pacifi~ Company, and the Oregon Company (except as herein otherwise 
provided) :!hall bear the -.hol~ eost o! auch ae:rvioe. 

se{l. 3,. The P$.citic company will maintain. a.t all stations f acilitha adequate 
ar.d hr the of &ll of tho \.H:J~l98 of the properlyll'I Failing so to do 
the Oragon Cc>mpany may ~r'$ate its O?ln station faci1itil'38 under raaaomabla conditi-0ns 
as ta connoctiona with tho leased p:-emisaa. The .Pacific Company shall have the right 
tr) pur<:MS~ at a ·lair price auch facilities when built on its property• in which ce.ee 
·t.ha tacili·t.foa 'Ifill b~ tor the bal:'1$!it of all usera of' the property and tha pric\'5 pa.id 
therefor addt11d ·to the bash of rant al like othex- :im1proV'e.rntl:rlis, bettet"TDerrts and ad-

Sec. 4. Branch lines or any uaer of the property shall be allowed to ;uske 
i:nnn1,3otions 11ith the railway at suitable and convenient points. Indust~~ ~)\lr-e are 
to b~ ¢r~ted •hen neoeasary and the coat thereof shall be added as a baais of rental 
a.a hereinbef o:re p.rovidod in case of improvements, b~tterments and additions, bu:t if 
any usor of the property objects to ·the creatiM of any such spu.r it shall not be 
cfr.atg~d :m ~ceount of the cost or ibtt maintet1anee t he:raof and !lhall not uaa thtl arune, 
bu+ .. it tilt\Y at .any later day alecl to UH and fro~ that timo on ehall be cherged rental 
for its pt"eJJHlrlion ot the ooat including interest at four and one .... bslt per cent Jer 
annum to that dat~ and rctx- the future maintenance i,hereof • 

See111 s. If s.t any time a question shall arise touching the construction of 
thi.e '!-ontract, or eoncerning too business or manner of traniacting the business to 
be carri&d on under ita provisions, o~ conc~nting the obsarvanee or performance of 



a st 
d/'I"_ .. ,,.""'"~ the 

The award ot a maj of the !i va 
to the shall be a.a final and con,,.. 

11ou.ld have any 
each the oortduct ot .i:ts busineu, or slleh pe.y-

ments <>l."' restit,.lt,ion ae the oaaa irro:J' be, as are in and by such of it 
qutDstion at issue the uae oi the })ropa1-ty by more than t•«o 

uompaniea ~~ch notic~ o1 a for shall be given to eaoh eom-
a."'ld each shall have a right and be obligated to name an arbitrator 

OM before stated. Should any company fail within thirty 
of such notice to nam8 its thoa• who shall named ae 

shall eeleot ona for the ao failing, a..nd the¥ cannot agree ha 
on da~s' n~tice by any judge hareinbefore 1n thia $action referred 

refereea ao chosen, it an aven number, shall s~lect three, if an odd numbar twQ 
rator1 having the qualifications be! ore stated. If they !ail tht1 ad-

di tio11al arbitrators inay on mtrtion ot any one of th~ oompanioa be appointed by a judge 
as and i':'1 the ma.nnor befor$ stated. e:r hear4....ng the parlies the board so conetitv.tod. 
shall :uake an by ma.j <n."i:t.y vo\$ •hich shall be final and eonelu11ive as between all 
tha oo~paniea uting the In order to insure settlements in such cases 

property, Paeitic Oompaey rill. es.use to 
any other railway eompany clauses for arbitration 

and. 5uoh arbitration clauses shall be constrv.oted as 
the property., 

both parties as tar e.a they ta arr:, 1ub-
to the examination of the and tho party 

made shall pe:y th$ t.he arbitration; 
shall ma.ks ·their upon queathn tlubnu.tted to them, 

the buaineaa~ a.~ s to be transacted and made under the of this 
shall continue to be transacted and in the me.nner form existing 

such 
either part,- •hall refuse to keep and perlonn any ne.t'd, tha advsrso party 

the s8Ille by apt proeeodfoga in any court of law or eii:dty. 
See. &. This eon.tract shall ta,ka. effect when the two million the hundred 

thousand dcllla.re herei:11bef0re referred to aro e.>::pended and rentals shall accrue tz;om 
that tiffle and shell .:,ontinu.e dtiring ihe term whether the Oregon company \UJH th• · 
property o:r not i or the contract ,nay, be put in et feet at any prior dey by the election 
of t'h~ Oregon Company an:1 thirty days• notice thereof to the h,~Uic Company; it eball 
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