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N ationalRailroad P assengerC orporation (“A mtrak”)herebysu bmits its Rebu ttal

Su bmission in this proceed ing.The Rebu ttalSu bmission consists of the followingRebu ttal

V erified Statements (accompanied by,where applicable,su pportingExhibits orA ttachments).

V olu me I

A .JointRebu ttalV erified S tatementof P au lV ilterand Jason M aga.

M r.V ilteris the A ssistantV ice P resid ent,A mtrakServices and M r.M agais aSenior

M anagerin the H ostRailroad ’s Grou patA mtrak.TheirJointRebu ttalV erified Statement

d iscu sses the mu ltitu d e of d eficiencies in C N ’s proposalto charge A mtrakforpu rported “d elay

costs”thatC N claims to have incu rred as aresu ltof A mtrak’s presence on its lines.The

V ilter/M agaJointRebu ttalV erified Statementalso highlights significantproblems withC N ’s

alternative proposalto requ ire A mtrakto fu nd approximately$350 37 7 million to $450 534

million in capitalimprovements on C N ’s lines.In ad d ition,theirRebu ttalV erified Statement

explains whyC N ’s complaints abou tA mtrak’s sched u les on the C ityof N ew O rleans and

Illini/Salu kirou tes are u nfou nd ed .Finally,itd escribes the minimu m changes thatwou ld be

necessaryif the B oard d ecid ed to requ ire the parties to retain the cu rrentcheckpoint/relief-based
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C rowley/M u holland Rebu ttalV erified Statementillu strates thatC N ’s d elay minu te estimates are

u nreliable and thatC N ’s costprojections d o notqu alify as short-ru n avoid able costs u nd er

railroad accou ntingstand ard s.

E .JointRebu ttalV erified S tatementof John W illiams and Ju dithRoberts.

M r.W illiams and M s.Roberts,P resid entand V ice P resid entrespectively of The

W ood sid e C onsu ltingGrou p,have more than 7 5 years of collective experience withrailroad

operations,management,capacitymod elingand related matters.TheirJointRebu ttalV erified

Statementanalyzes the capacitymod elingstu d ies cond u cted byC N to su pportC N ’s alternative

relief claim thatA mtrakshou ld payforover$35037 0-$450 530 million in capitalimprovements

on C N ’s lines.The W illiams/Roberts V erified Statementhighlights the d esign flaw and other

d eficiencies of the capacitymod elingstu d ies cond u cted byC N to su pportthis claim.Italso

illu strates the d eficiencies in the pu re ru nningtime simu lations cond u cted byC N ’s mod elers.

V olu me III

F. Rebu ttalV erified S tatementof E dward Fishman.

M r.Fishman,ou tsid e cou nselforA mtrakin this proceed ing,is su bmittingaRebu ttal

V erified Statementin ord erto verifythe au thenticityof certain workpapers thatC N provid ed to

A mtrakin su pportof the JointV erified Statementof H arald Kru eger,B rian D oyle and N ikola

Rankand to su bmitthe d eposition testimonyof C N ’s H arald Kru egerregard ingthose

workpapers and othermatters relatingto the capacitymod elingstu d ies thatwere cond u cted by

C N .
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when the Amtrak train is likely to arrive on CN’s lines.129 CN also claims that Amtrak does not

regularly inform CN of when late trains are likely to arrive.130 Accordingly, CN seeks relief for:

Delays caused by freight train interference that prevents Amtrak from entering
CN’s line when an Amtrak train arrives at an entry point to a CN line more than
15 minutes after its scheduled arrival without having provided CN with
notification of such arrival at least 30 minutes in advance.131

The responsibility for communications regarding the status and location of Amtrak trains

(including trains running behind schedule by any amount of time or distance) must rest with the

host railroads. When an Amtrak train is operating on the line of a host railroad, the train relies

on the host for dispatching.132 Host railroads routinely hand off freight and Amtrak trains from

one railroad to another and work out such movements by communicating with each other and by

providing reciprocal access to each other’s dispatching screens. There is no reason why CN

cannot do the same when handing off or receiving Amtrak trains.

CN can establish or use existing communication channels with other hosts to find out

when the Amtrak train is likely to arrive on CN’s lines. When an Amtrak train is running behind

schedule, CN’s dispatchers and other host dispatchers are in the best position to discuss likely

hand-off times, the location of other trains in the area and other factors relating to successful and

timely hand-off of Amtrak trains.133 Host railroad dispatchers routinely communicate with each

other regarding freight traffic interchange, crossing of interlockings, use of trackage rights on

129 Ladue/Kuxmann V.S., 59.
130 Id.
131 Ladue/Kuxmann V.S., Exhibit 15, Ladue/Kuxmann V.S., Exhibit 15, CN Proposed Appendix V
Section A.1.e.13.
132 When Amtrak trains are on Amtrak lines (which are dispatched by Amtrak), Amtrak communicates
with connecting railroads regarding the status and location of its trains (including trains running behind
schedule).
133 In addition, Amtrak’s dispatchers are unlikely to have the most current or accurate information about
the time that the Amtrak train is likely to arrive on CN’s line (because other host railroad dispatchers have
direct control over that train’s authority to move over their territory). Thus, any information that Amtrak
could provide to CN’s dispatchers about the location and anticipated arrival of that train would be based
on speculation.
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interference costs and capacity expansions, or curtailing or modifying its service, he opines, also will

serve the “public interest … in the optimum amount and quality of intercity passenger rail service.”27

In other words, Professor Willig contends that Amtrak’s operations increase CN’s operating

costs and reduce CN’s profits from providing freight services. He proposes that Amtrak compensate CN

for all such alleged increased costs and alleged lost profits by having Amtrak pay for more capacity,

reduce its service, or pay CN enough so that CN would in effect be indifferent concerning the level or

timing of Amtrak passenger service.

In this section, I provide an economic analysis of Professor Willig’s proposed definition of

incremental costs and his call for additional remedies by Amtrak, including schedule changes, service

reductions and capacity expansion at Amtrak’s expense. I show that his definition of incremental costs

is too broad, both in time-horizon and scope, and that the delay and interference costs he describes

(and his call for Amtrak to adjust its schedules and level of service to accommodate CN and to invest in

expansion of CN’s capacity) ignore Amtrak’s Congressionally mandated preference and the

Congressional call for continuation and improvement in intercity passenger rail service.

While invoking the language of incremental costs, Professor Willig effectively proposes an

entirely different policy framework in which CN could give freight traffic would have a preference over

passenger traffic and Amtrak would have to contribute towards CN’s common costs and profits.

Moreover, Professor Willig does not limit the amount that Amtrak might need to reduce its use

of CN’s lines, meaning that his proposal could imply that Amtrak eliminate its use of CN’s lines

altogether (which obviously would contravene the Congressional intent to maintain and improve

intercity passenger rail service).

Finally, considering the significance of the Amtrak statutory preference, it is not economically

reasonable to attribute to Amtrak a host’s delay and interference costs, let alone include such costs in

27
Willig Statement, p. 2.
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transportation expenses which could be saved if a particular service were eliminated.”42 Professor

Willig’s description of foregone business, reduced demand for freight and price suppression, and the

resulting lost or foregone profit refer to opportunity costs,43 which are not “expenses.” Indeed,

Professor Willig acknowledges that it is not possible even to measure some of the costs he contends

Amtrak should pay.44 This is another reason whyreflects the fact that these three delay costs categories

are not expenses and therefore not incremental costs.

It is unreasonable to include opportunity costs in the definition of incremental costs for

purposes of determining Amtrak’s payments to CN. Including opportunity costs is economically

equivalent to requiring Amtrak to pay full arms-length market prices to induce CN to voluntarily provide

Amtrak access to CN’s facilities. But Congress specifically rejected even the ICC’s determination that

compensation should be based on fully allocated costs or long-run avoidable costs, let alone market

rates including a profit to the host.

3.4. The Capacity Expansion Element of Professor Willig’s “Delay and Interference Costs” Goes

Well Beyond Incremental Costs

The fifth element of Professor Willig’s list of claimed delay and interference costs is “the costs of

additional capacity required to replace capacity utilized to accommodate hosting requirements.”45 This

“delay and interference cost” is different than the other four because rather than an out-of-pocket

payment to CN, Professor Willig identifies capacity additions funded by Amtrak as a method for Amtrak

to avoid imposing delay and interference costs on CN not otherwise paid for (or eliminated by changes

in Amtrak service), rather than a separate category of delay and interference costs.46 Logically, it is only

42
Penn Central, at 832 (emphasis added).

43
In the context of capacity cost replacement, Professor Willig refers to delay and interference costs as “direct and

opportunity costs of delay and interference.” Willig Statement, p. 6.
44

Willig Statement, p. 3.
45

Willig Statement, pp. 4-5.
46

Willig Statement, p. 3 (“Absent agreement on or acceptance of an estimated value of CN’s full incremental costs,
CN can be fully compensated for all incremental costs only if any practicably unquantifiable costs are reduced by
Amtrak (i) investing in additional CN capacity; (ii) reducing or modifying its use of CN’s lines to eliminate its
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B. Our Evaluation of CN’s PRT Calculations.

As a preliminary step in conducting the capacity modeling studies, and in related

analyses, the CN modelers utilized a proprietary TPC calculator unique to CN to simulate the

pure run time (“PRT”) for each Amtrak service that traverses the IC Corridor and GTW

Corridor. The TPC calculator used by the CN modelers incorporates an internally-developed

modification to the underlying physics equations and consequently produces PRT results that

may differ from those of other train performance calculators.11

The PRT calculations developed by the CN modelers are dependent on the train consist

sizes and other inputs to CN’s TPC.12 However, the PRT results summarized in the Krueger

V.S. reflect the inclusion of faulty inputs to the TPC simulations. These inputs include incorrect

Amtrak train consists, an unrealistic route through Memphis, and inaccurate train speeds, all of

which serve to distort the PRT results. In addition, the CN modelers’ claim about the length of

time required by Amtrak trains when using CN crossovers is unsupported by specific evidence.

Finally, CN workpapers demonstrate that CN calculated PRTs for Amtrak services on the

GTW Corridor that are equal to or shorter than the PRTs in the Amtrak schedules for those

services. The CN modelers did not mention these findings in the Krueger V.S.13

For the reasons summarized here and discussed further in Section VIII below, it is our

opinion that the TPC simulations used by the CN modelers to generate the PRT results reflected

in the Krueger V.S. are not reliable.

11 Krueger V.S. at 7, 35. The Krueger V.S. refers to pure run time calculations derived from the TPC
simulations as “minimum run time” or “MRT,” rather than pure run time or PRT (which is the term for
the equivalent concept used by Amtrak). See id.at 36.
12 Id.at 12.
13 See generally, Krueger V.S.
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N ationalRailroad P assengerC orporation (“A mtrak”)herebysu bmits its Rebu ttal

Su bmission in this proceed ing.The Rebu ttalSu bmission consists of the followingRebu ttal

V erified Statements (accompanied by,where applicable,su pportingExhibits orA ttachments).

V olu me I

A .JointRebu ttalV erified S tatementof P au lV ilterand Jason M aga.

M r.V ilteris the A ssistantV ice P resid ent,A mtrakServices and M r.M agais aSenior

M anagerin the H ostRailroad ’s Grou patA mtrak.TheirJointRebu ttalV erified Statement

d iscu sses the mu ltitu d e of d eficiencies in C N ’s proposalto charge A mtrakforpu rported “d elay

costs”thatC N claims to have incu rred as aresu ltof A mtrak’s presence on its lines.The

V ilter/M agaJointRebu ttalV erified Statementalso highlights significantproblems withC N ’s

alternative proposalto requ ire A mtrakto fu nd approximately$37 7 million to $534 million in

capitalimprovements on C N ’s lines.In ad d ition,theirRebu ttalV erified Statementexplains why

C N ’s complaints abou tA mtrak’s sched u les on the C ityof N ew O rleans and Illini/Salu kirou tes

are u nfou nd ed .Finally,itd escribes the minimu m changes thatwou ld be necessaryif the B oard

d ecid ed to requ ire the parties to retain the cu rrentcheckpoint/relief-based system (d espite allof
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C rowley/M u holland Rebu ttalV erified Statementillu strates thatC N ’s d elay minu te estimates are

u nreliable and thatC N ’s costprojections d o notqu alify as short-ru n avoid able costs u nd er

railroad accou ntingstand ard s.

E .JointRebu ttalV erified S tatementof John W illiams and Ju dithRoberts.

M r.W illiams and M s.Roberts,P resid entand V ice P resid entrespectively of The

W ood sid e C onsu ltingGrou p,have more than 7 5 years of collective experience withrailroad

operations,management,capacitymod elingand related matters.TheirJointRebu ttalV erified

Statementanalyzes the capacitymod elingstu d ies cond u cted byC N to su pportC N ’s alternative

relief claim thatA mtrakshou ld payforover$37 0-$530 million in capitalimprovements on C N ’s

lines.The W illiams/Roberts V erified Statementhighlights the d esign flaw and otherd eficiencies

of the capacitymod elingstu d ies cond u cted byC N to su pportthis claim.Italso illu strates the

d eficiencies in the pu re ru nningtime simu lations cond u cted byC N ’s mod elers.

V olu me III

F. Rebu ttalV erified S tatementof E dward Fishman.

M r.Fishman,ou tsid e cou nselforA mtrakin this proceed ing,is su bmittingaRebu ttal

V erified Statementin ord erto verifythe au thenticityof certain workpapers thatC N provid ed to

A mtrakin su pportof the JointV erified Statementof H arald Kru eger,B rian D oyle and N ikola

Rankand to su bmitthe d eposition testimonyof C N ’s H arald Kru egerregard ingthose

workpapers and othermatters relatingto the capacitymod elingstu d ies thatwere cond u cted by

C N .
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when the Amtrak train is likely to arrive on CN’s lines.129 CN also claims that Amtrak does not

regularly inform CN of when late trains are likely to arrive.130 Accordingly, CN seeks relief for:

Delays caused by freight train interference that prevents Amtrak from entering
CN’s line when an Amtrak train arrives at an entry point to a CN line more than
15 minutes after its scheduled arrival without having provided CN with
notification of such arrival at least 30 minutes in advance.131

The responsibility for communications regarding the status and location of Amtrak trains

(including trains running behind schedule by any amount of time or distance) must rest with the

host railroads. When an Amtrak train is operating on the line of a host railroad, the train relies

on the host for dispatching.132 Host railroads routinely hand off freight and Amtrak trains from

one railroad to another and work out such movements by communicating with each other and by

providing reciprocal access to each other’s dispatching screens. There is no reason why CN

cannot do the same when handing off or receiving Amtrak trains.

CN can establish or use existing communication channels with other hosts to find out

when the Amtrak train is likely to arrive on CN’s lines. When an Amtrak train is running behind

schedule, CN’s dispatchers and other host dispatchers are in the best position to discuss likely

hand-off times, the location of other trains in the area and other factors relating to successful and

timely hand-off of Amtrak trains.133 Host railroad dispatchers routinely communicate with each

other regarding freight traffic interchange, crossing of interlockings, use of trackage rights on

129 Ladue/Kuxmann V.S., 59.
130 Id.
131 Ladue/Kuxmann V.S., Exhibit 15, CN Proposed Appendix V Section A.1.e.13.
132 When Amtrak trains are on Amtrak lines (which are dispatched by Amtrak), Amtrak communicates
with connecting railroads regarding the status and location of its trains (including trains running behind
schedule).
133 In addition, Amtrak’s dispatchers are unlikely to have the most current or accurate information about
the time that the Amtrak train is likely to arrive on CN’s line (because other host railroad dispatchers have
direct control over that train’s authority to move over their territory). Thus, any information that Amtrak
could provide to CN’s dispatchers about the location and anticipated arrival of that train would be based
on speculation.
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interference costs and capacity expansions, or curtailing or modifying its service, he opines, also will

serve the “public interest … in the optimum amount and quality of intercity passenger rail service.”27

In other words, Professor Willig contends that Amtrak’s operations increase CN’s operating

costs and reduce CN’s profits from providing freight services. He proposes that Amtrak compensate CN

for all such alleged increased costs and alleged lost profits by having Amtrak pay for more capacity,

reduce its service, or pay CN enough so that CN would in effect be indifferent concerning the level or

timing of Amtrak passenger service.

In this section, I provide an economic analysis of Professor Willig’s proposed definition of

incremental costs and his call for additional remedies by Amtrak, including schedule changes, service

reductions and capacity expansion at Amtrak’s expense. I show that his definition of incremental costs

is too broad, both in time-horizon and scope, and that the delay and interference costs he describes

(and his call for Amtrak to adjust its schedules and level of service to accommodate CN and to invest in

expansion of CN’s capacity) ignore Amtrak’s Congressionally mandated preference and the

Congressional call for continuation and improvement in intercity passenger rail service.

While invoking the language of incremental costs, Professor Willig effectively proposes an

entirely different policy framework in which CN could give freight traffic preference over passenger

traffic and Amtrak would have to contribute towards CN’s common costs and profits.

Moreover, Professor Willig does not limit the amount that Amtrak might need to reduce its use

of CN’s lines, meaning that his proposal could imply that Amtrak eliminate its use of CN’s lines

altogether (which obviously would contravene the Congressional intent to maintain and improve

intercity passenger rail service).

Finally, considering the significance of the Amtrak statutory preference, it is not economically

reasonable to attribute to Amtrak a host’s delay and interference costs, let alone include such costs in

27
Willig Statement, p. 2.
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transportation expenses which could be saved if a particular service were eliminated.”42 Professor

Willig’s description of foregone business, reduced demand for freight and price suppression, and the

resulting lost or foregone profit refer to opportunity costs,43 which are not “expenses.” Indeed,

Professor Willig acknowledges that it is not possible even to measure some of the costs he contends

Amtrak should pay.44 This reflects the fact that these three delay cost categories are not expenses and

therefore not incremental costs.

It is unreasonable to include opportunity costs in the definition of incremental costs for

purposes of determining Amtrak’s payments to CN. Including opportunity costs is economically

equivalent to requiring Amtrak to pay full arms-length market prices to induce CN to voluntarily provide

Amtrak access to CN’s facilities. But Congress specifically rejected even the ICC’s determination that

compensation should be based on fully allocated costs or long-run avoidable costs, let alone market

rates including a profit to the host.

3.4. The Capacity Expansion Element of Professor Willig’s “Delay and Interference Costs” Goes

Well Beyond Incremental Costs

The fifth element of Professor Willig’s list of claimed delay and interference costs is “the costs of

additional capacity required to replace capacity utilized to accommodate hosting requirements.”45 This

“delay and interference cost” is different than the other four because rather than an out-of-pocket

payment to CN, Professor Willig identifies capacity additions funded by Amtrak as a method for Amtrak

to avoid imposing delay and interference costs on CN not otherwise paid for (or eliminated by changes

in Amtrak service), rather than a separate category of delay and interference costs.46 Logically, it is only

42
Penn Central, at 832 (emphasis added).

43
In the context of capacity cost replacement, Professor Willig refers to delay and interference costs as “direct and

opportunity costs of delay and interference.” Willig Statement, p. 6.
44

Willig Statement, p. 3.
45

Willig Statement, pp. 4-5.
46

Willig Statement, p. 3 (“Absent agreement on or acceptance of an estimated value of CN’s full incremental costs,
CN can be fully compensated for all incremental costs only if any practicably unquantifiable costs are reduced by
Amtrak (i) investing in additional CN capacity; (ii) reducing or modifying its use of CN’s lines to eliminate its
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B. Our Evaluation of CN’s PRT Calculations.

As a preliminary step in conducting the capacity modeling studies, and in related

analyses, the CN modelers utilized a proprietary TPC calculator unique to CN to simulate the

pure run time (“PRT”) for each Amtrak service that traverses the IC Corridor and GTW

Corridor. The TPC calculator used by the CN modelers incorporates an internally-developed

modification to the underlying physics equations and consequently produces PRT results that

may differ from those of other train performance calculators.11

The PRT calculations developed by the CN modelers are dependent on the train consist

sizes and other inputs to CN’s TPC.12 However, the PRT results summarized in the Krueger

V.S. reflect the inclusion of faulty inputs to the TPC simulations. These inputs include incorrect

Amtrak train consists, an unrealistic route through Memphis, and inaccurate train speeds, all of

which serve to distort the PRT results. In addition, the CN modelers’ claim about the length of

time required by Amtrak trains when using CN crossovers is unsupported by specific evidence.

Finally, CN workpapers demonstrate that CN calculated PRTs for Amtrak services on the

GTW Corridor that are equal to or shorter than the PRTs in the Amtrak schedules for those

services. The CN modelers did not mention these findings in the Krueger V.S.13

For the reasons summarized here and discussed further in Section VIII below, it is our

opinion that the TPC simulations used by the CN modelers to generate the PRT results reflected

in the Krueger V.S. are not reliable.

11 Krueger V.S. at 7, 35. The Krueger V.S. refers to pure run time calculations derived from the TPC
simulations as “minimum run time” or “MRT,” rather than pure run time or PRT (which is the term for
the equivalent concept used by Amtrak). See id.at 36.
12 Id.at 12.
13 See generally, Krueger V.S.




