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On January 23, 2017, New England Central Railroad, Inc. filed its Rebuttal. It has come 
to our attention that there are several errors in Volume I that should be corrected as follows: 

- The highly confidential material (that has been redacted in the Public Version) is shown 
as shaded in the Highly Confidential Version. (The shading did not show in the original filing.) 

- There are typographical errors in the headings in the Table of Contents, and 
inconsistencies between the headings in the Rebuttal and the Table of Contents. Corrections 
have been to the following headings in the Table of Contents and in the Rebuttal: Sections I, 
I.A., I.B, I.C. and I.D., Sections III, III.A, III.B and III.E, and Section VI. 

- The subsections in Section I of the Rebuttal were inadvertently labeled as "AABC." 
The subsections are being relabeled as "ABCD". 
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- There was an error in footnote 6 on page 17 of Volume I of the Rebuttal filed by New 
England Central Railroad, Inc. on January 23, 2017. The last sentence of footnote 6 should 
properly read (additional language marked in underline): 

"As reported in an industry newsletter, in about 2011, Pan Am 
Railways/ST proposed a new rate of $10.21 per car or $3 .50+ per mile. 
Atlantic Northeast Rails & Ports, e-bulletin dated November 26, 2014." 

- A table name on page 39 was inadvertently split from the table which appeared on page 
40; the table name has been moved to page 40. 

The corrections noted above apply to both the Highly Confidential and the Public Versions of 
Volume I of the Rebuttal. 

For the convenience of the Board and the parties, we are submitting complete, corrected 
versions of the Highly Confidential and Public Versions of Volume I of the Rebuttal. 

Thank you for your attention to this matter. 

Respectfully, 

CLARK HILL PLC 

EMH/e 

cc: William A. Mullins 
All other parties shown on the attached Certificate of Service 
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CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing letter and the appropriate versions of the 

corrected Rebuttal Volume I, were served on this date by the method indicated below: 

By email on: 

William A. Mullins 
Baker and Miller PLLC 
Suite 300 
2401 Pennsylvania Ave, N.W. 
Washington, D.C. 20037 
WMullins('a{bakerandmiller.com 

Eric R. Benson 
1 Railway Lane 
Burlington, VT 05401 
bensonpatentlaw~comcast.net 

Jeremy R. Fischer 
Drummond Woodsum 
84 Marginal Way, Suite 600 
Portland, ME 04101 
j fischerw>dwmlaw.com 
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By US first class mail, postage pre-paid on: 

Brian R. Searles. 
State Of Vermont 
One National Life Drive 
Montpelier, VT 05633-0001 

Dated: February 1, 2017 
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Eric M. Hocky 
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Public Version 

~ew England Central Railroad, ln.c. ("NECR .. n files this Rebuttal Evidence and 

Argu._rnent m i-esponse to. the Reply filed by Pan :A-1IJ, South.em LLC {"PAS") on July 19, 2016, 

and fa accordance \vith the. schedule approVeq. by the Office of Pi-oceedjugs in a decision served 

October 24~ 2€) 16.i 

SUMl\IARY ·oF•ARGUlvIEl\TT 

NECRhas. exercised its right uµclei:the e:xisling Trackage Rights Order eTff') to reopen 

the TO and to have the Board impose fhe terms and conditions of a new TO for each of the three 

segments ofNECR's lines that ate sul:tlect to ilie TO. i For the reasons set forth in its Opening 

Statement and in this Rebuttal, NECR ,requests that the Board, apply the formula in SSW 

Compensatio1l to establish new rates for each of the segments in order to level the. competitive 

playing field and allov1· a reasonable recovery of capital fot NECR that ,vi1l allow it to invest i11 

I 
Asw;e.d herein, the line consists of three different segments all 'Currently controHed h:y NEGR. PAS has trackage 

rights over an three segmenk The upper seg;i:nent is. a 13.4~mile line bctv,ocn Wnite River Junction,, Vermont and 
Windsor, Vermont ("'Nmtbem Segment"'}. It connects t<;i the 48.4-miJe. line between Windsor, Vermont and 
Brattleboro, Vermont (''Conne:eti(;ll River Line~, also referred to as tbe ''Middle Segmenr' or the ''Fonner B&M 
Line"), Tb.e lower segment is a 10.6-mile line between Brattleboro, Vennont.and Easr Nonhfield, Massachusetts 
("'Southern Segment'') (collectively~ aU three segmentE are referred to as toe line or nul line), 

2 8ee St: Louis Souihwestem Ry. Co. -Trtu;lcage Rights Over ,\fasouri Pacific Railroad Compar.y,.... Kansas Cffy to 
St, Louis, 1 I.CC. 2d 776, 19&4 LEXIS 348 ,(1984)(':SSW 1") aµ.d St: Louis Sm,thwestern Ry. Co, - fo1ckage 
RJght,1' Over Missouri Pac[fJc RaflroadCt;mipany- K11nsas City to St. Louis, 4 LC.C- 2d. 668, 19 87 T. C. C. LEXIS 15 
(1987) {"~SW ll'') (col1ecti.vely "'SSW Compensation'), · 

205424172 
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the rail Hnes at issue for continued safe operations coi1sistent ¥rith Rail T tansportation Policy 

('"RTP"), 

PAS in its Reply argues agahu,t any changes in the con:ipensEttion due under the TO,, and 

for, at 1tiost, only minor modifications in tlie other tenns and conditions__ PAS' arguments are 

based a1m.ost entirely on fbe Jfmtrak Decisions,3 and ifawed assert;fons that any changes would b.e 

counter to its interpretation of tl1e ICC's ~cisions in 1I16se cases. PAS1 support relies largely on 

arguments that seek to protect PAS' current unfaip competitive advantage and thal blatantly 

disregard the clear words in the TO that contemplated.a 1:1e-opener in t\venty years, 

As set forth herein, NECR clearly explains that the changes it fa requesting to 

cmnpensati:on and other.,7:ise are c,pnsistent wjtb the Amtrak Decisions despite PAS' refraining of 

past events, Further, although obscured by PAS, the Bc;;ard should kee,p in. mind that the Amtrak 

Decisions only involved the Mip.dle Segment - Amttak was authorized to take only the Middle 

Segment from PAS' predecessor, Boston, and Maine. Corporation ("B&M"') and com1ey it to 

N'EGR/s- predecessor, Central Vermont Railway, Inc, (''CV''), subject to payment of fair 

compensation to B&M for the talcing. the ICC also only fdcusetl on the trackage rights befog 

offered to B&M over the }';_,fiddle Segment All of the economic te1;ms ap_d the underlying 

polities tbat led to those decisions apply only to the Middle Segment, although tbe TO by mutual 

agreement of B&M and CV at th~ time was expanded to cover twp other CV segments (the 

Northern ?ef,-rment and the Southefu Segment) over which B&M .bad trackage rights. This 

renders the majority of PAS' arguments. with respect to the Northern and Southern Segments 

moot as NECR $hould not be governed by the Amtrak lJecl}ionsihto perpetuity on account of a 
. -

"See National Railroad Passenger Co,p. - Conveyance qf Bosron and.Maine Corp. lnteres1s in Corrnecticid Rivf;J· 
Line in //ermont & New Hampshire: 4 l.C,C. 2d ii;il, 1988 TCC LEXIS 2::3.'3 (1988) ("Amtrt1k r);National Railroad 
Passenger Cmp, - Conveyance of Boston and Afaine Corp. interests in O)nnecfiq,t Rfver Line in Vermom & Neff! 
Hampshire, 6 I.C,C. 2d 539. l990 ICCLEXlS 52 (1990) ("Amiraklf')(co)lectively, "'AmtrakDecitions'} 

2-05424172 'l 
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voluntary agreement that was mutually inade over20 years ago for administrative. convenience. 

There is noihing in the Amtrak Decisions analysis that would prech1de l'srECR changes to the 

co.mpensation or tem1s for the trackage rights oyer the Northern an{Southem Segments. CV 

(and now NECR) in 110 way indicated that it was waiving any of its rights to reCJ,Uest changes in 

compensation or other terms with respect to those segments.. The Board sh(lUld not allow PAS to 

gloss ove.t tlris importanf distinction~ 

For all of the ·:te::L~ns set (orth herein, N'ECR is ru:ldng that the Board establish full 

compensation of $5.l)8 for the Northew Segment, $6.26 for tile Middle Se.gn1ent, and ~GAR for 

tlle Southepi Segmenf:, and to impose new tenns and conditions for the TO as set forth herein. 

REBUTTAL E\1lDENCE AND ARGUMEJ\1T 

L NECR,t$ REQUESTEI) RELJEFIS ENTIRELY CONSISTEl'i'T\\1:ITH; THE 
A.AfTR.4.KDEClSIONS Af,THE .. PRIMARY PURPOSE OF THOSE DECISIONS 
WAS TO C0~'"\7EY TR.\CK:S NOT PROPERLY M.AINTATh'EI>BY PAS; 
PREI)ECESSOR Al'{]) TO DETERl\1lNE TUE COMPENSATION TO BE PAID 
FOR THE J\1IDDLE SEGMENT. 

A, Background 

The TO at issue hem is a byproduct oflong1 drawn out proceedings in the late 1980s and 

early 1990s betwee11 the National Railroad Pas.senger Corpot!'ltfon ("'Amtrak") and B&:M (as 

defined ahove, the "Amttak Dec.isiotts")- The Arhtrak Decisions resulted in a: conveyance of a 

4S.8. nrile se&rment of railroad track, the Conn River Line or "'Middle Segment/ from B&Jv:1 to 

Amtrak as.ordered by the Interstate .Commerce. CommisBion ("ICC" or ''Commiss~on"), and the 

iffilllediate. cohveya.nce of those tracks bi Amtrak to CV~ ,vith CV to operate the Conn R1vet 

4. As defined above, the 48.8 mile segment of track is the-''M:iddle Segmenf'll.s recference-d in these proceedings. 
PAS also has trackage rights over two other NECRsegrocnts~a 13A mile ''Northern Segment'' and a 10,6 mile 
''Southern Segment'' that were cQvered, by mutual agreement of CV and B&.M, under the same TO as the Middle 
Segment 

2054.:?A LT2 
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Line subject to specified trackage dgh1s by Amtrak and B&M .. See Amtrak Decisions. As a 

re.stilt of the Amtrak Decisions, the ICC detennined what was "just co1npensatio:rf' for Amtrak to 

pay B&Ivf for the taking of ilie Middle Segment, and also imposed a TO between B&M a11d CV 

( some of winch was negotiated bet:\veen the-parties) that established the tem1s and c011ditions for . ' - . 

tq:.1.ckage .4ghts for B&M to operate over tbte,$ line segme_nts ~ the Middle Segment and (by 

agreement) the t\V-0 other segments alr-e-ady 01vned by CV, the Northern Segment and Southem 

Segm~nt~ 

Notably, the terms and c-0nditio11s of th¢. TO bet\veeµ B&M and CV established in the 

Amtrakl>eci'sians bad a '20-year reopeneL More, than twenty years had passed ,vhen NECR {the 

successor t-0 CV) sought to .modify the timns and cohditions of the TO \vim PAS (the successo:r 

ti) B&l'\i:I:). When NECR ru:rd PAS could not reach -;lgreement on new renns and conditions,_ this 

proceeding. was commenced under Section 2.2 of ilie TO~ re.questing the Board to set ue\:Q-

trackage right, and terms. Clearly, NECR 1~ Jqstified in evaJuafu;tg the contLnued 

appropriateness t1:f the dated TO terms and re-0pening those" that are no longer appropriate, 
- . . 

In its Reply, PAS tries to obscure NECR~s clear right to reopen the tO by implying 

competitiye tensions motivate.d the trackage rights reopener, and focuses on the competitive 

nature of the rdationship.bet;veen PAS and NECR with regard to customers along the rail line m_, 

question.. It is true thatthese parties. are competitors. However, short shrift is given to the larger 

conte»ci-in which this TO was first created;ana. th.e competitive advantage provided to B&M (and 

its suCLc"'essm: PAS} for a 20-year period of time to help compensiite for the conveyance of its. 

tracks -to Amtrak (for -which B&M received in excess of $23 million fi·om Amlra.lc). wnile R.TP 

includes goals of _promoting com_petition be1v1een -carriers and other rnodes:1 it is also a goal "to 

promote a safe and efficient rail transportation system by alfo11fing Cllrriers to earn adequate 

205424172 -4-
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re:1}e17ue.s, as detennined by :the Board.'' 49 U:S.C. §l0101(3}(emphasis added). Kfp is not 

served by allowing one pai--t:y a competitive advantage, \1d11Ie the other is tasked tvith a loss of 

customers and revenues .11eeded to provide a sate .and eflfoient rail line.. The primary purpose of 

this proce~ditrg is fo deterriillle the proper trackage rights fee. that will allow NECR to earn an 

adequate return on the value of its raillines~ and all ow it, to fairly apportion the ongoing costs of 

maintaining the upgraded and w·e1l-maintafued rail lmes that P A..-S now enjoys. PAS tries to 

reframe the concept pf competitive parity, using sensationalist language to suggest t.bere may be 

"captive shippers'' and arguing that: "B&l'v1 should be no vJorse off competitively.'' However, 

there is nu indication in an_y of th{:;Amtrak Decisians that B&M (now PAS) should receiye a 

con:1.petltive advantage into perpettrity, which advantage exists today since PAS does not pay its 

fair share to use the trackage rights lines, Certainly 1 there is rio con1petitive parity in the current 

state of affairs- gi-ven the cost advantage that PAS enjoys, which is likely why the ICC envisioned 

that the tenns could be retrpened after twenty years. fn a.l1 ffilD_less to NBCR, B&:tvliPAB liave 

collectively enjoyed over tvvenfy years of competitive benefits under the. existing TO, Itis time 

for the competitive playing field to be le:veled,. and for PAS to provide some contribution toward 

thesafe and efficient raff lines it uses. 

B, The Real Fundamepta[Goal tiftheA1ilirak Decisions\Vas To AJJow the 
Condemnation of The Middle Segment As A ResultofB&M.'s Own Poor 
Maintenance History of Those Tracks. 

Behveen 1972 and 1987, Amtrak operated the "Mouti:ealeC passenger service benveen 

Washington, D.C. and' Montreal. See National R;R. Passenger Corp. v. Boston. & ,,Mqine Corp.", 

503 U.$: 407, 412 (March 25, 1992) (reversing Court of ~A;vpeals' reversal of ICC decision 

autborizin.g tht;; tajcing of the 1-1iddleSegment), After many years of significant track neglect by 

B&M along the Mlddle Segmen~ which were necessary fot th¢! Montrea1er's scn1ice, including 
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raifo so poor that Amtrak had to slo\v to 5 mph at fimes, Ah1trak was forced to discontinue the 

Mo11-1rea:ler.servic:einApril 1987, Id 

Soon thereafter~ Congress appropriated money to upgrade" the Montrealer · rohle but 

Amtrak: decide.d not to spend the money fo upgrade the Middle Segment smce B&M could not be 

relied upon to maintain the Upgraded track. !cl Consequently, Amtrak used its statutory 

condemnation pov,1er to acquire the tracks comprising ilie }..fiddle Segment~ then re-convey th9se 

tracks to CV, who had agree.cl to take; over mvnership of the tracks, and upgrade and maintain 

then1,. ld CV agreed to provr4e the balance of funds to upgrade the track, and to main:tafu the 

track for 20 years in a coudlifon meeting Amtrak's standards, to ~irant Amtrak trackage rights for 

20 years, and to grant B&M track,;lge rights to setye existirlg cU${:omers. lrL 

Follo\ving several appeals and remands~ the. ICC'S: order conveying B&M tracks fo 

Amtrak (and then to CV) ,vas upheld, and Amtrnk was ordered to pay B8s:1,,t in. excess ·nf $2.3 

111.iUion as just compensation to B&M. for the Conn River Line.. ~~ee Amtrak 1,41. C. C 2d 761; 

Amtrak H, 6 LC.C:. 2d at. 540. ,,.\s part of Amtt;ak I, the, ICC also ordered that CV would be 

allowed to t1perate the Conn River Line subject to certain requirements, focfoding that &peci.fied 

trackage rights were provided to B&M. Amttak fl 6 ICC 2d at .539, The Board established 

certain principles regarding the trackage rights at issue, including (l) that B&M. be pen:nitted 

exclusively to serve its existing shippers a.pd new shippers at existing facilities but that this right 

·was dependent on B&M providing three.days per week service{ and (2) that the.$75,000 payment 

cap for trackage rights would not apply to B&M's traffic exceeding 125% ofits 1985 traffic - a 

total6fapproxintately 32,500 cars. Id. at 540. 

On September 9, 1988, the.parties constimmated tbe transactions by Amtrak paying the 

$23 mUlion to B&lvfa_nd irt'm1ediately emiveying those tracks, to CV. Id. at 540-4 l. At the same 
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time_,_ B&M and CV entered into a temporary trackage .rights agreement (the "Interim 

Agreement")~ which CV cla,imed were the: trackage rights condiliol;lS suggested by B&M that it 

agreed tu- abide by temp()rarily to take possession and begin track rehabilitation work befote 

winter. Amtrak ll, 61CC. 2d at 540~541. 'When the pa1ties failed to reach a final. trackage 

rights agreement satistactofytoboth_parties, CY filed a petition with the.SIB asking it to impose 

tenns and c.onditions tor tr-ackage rights on the Middle Segment in an adjunct proc-eedjng to the 

original Arntrak Decisions. -See Arntrak It The parties and the ICC alf used the Interim 

Agreement as a starting point to establish the final \erms and conditions for the trackage rights, 

but certain modifications were- argue~ on both sldes and clarifications by the Board were made, 

Id .at 541-542, In reviewing the Board's initial :decision regarding the TO at issue hen\ it is 

dear that the Board was balancing the needtoprovide B&M some protectio11 as a.result of tlle 

forced conveyance:,, but also provide; some fairness to CV. Although the various rcslrittfons 

benefitt:ing B~M related to the taking .of the Middle Segment only, by m1ifual agreement of.the 

parties, the fina1 TO covered the South.em and Northern segments as welt See Amtrak!!~ 6 

. LC.C. 2dat 542.~ It is important to highlight that many of PAS' arguments in its Reply are made 

bpoadly v,1.th a ''sleight of hand'' hoping that the Board will fail to recognize the key distinctions 

between the segments, which would have dire consequences for the entire NECR if not 

recognized. 

C The Alleged· PAS Fundamental Goals Are Contrived As. Appropriate 
Compensation for the-Condemnation of The Middle Segm_e:11t \Vas The Key 
Fundamental Goal of the Amtrak Decisions Not tbeTrackagc Rights Agreement 
Between B&M ~d CV, "'hich ,Yas Merely Adjunct to the l\Jain Proceedin.g 
and Expressly Subject to Reopening after Twenty Yea.rs. 

(a) Competitive Parity Is Not A Stated Goal oftbeAmtrakDecisi-0ns, 
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The p.rima. rv goal of the .A:1ntrak Decisions was aUowin&! Amtrak 10 invoke its siaiutory -Ii"._, - - - ' ........ -- .,,,, 

power and force a ta0hvey~11ce of the Middle Segment clue to B&M's kmg-tem1 failure t.t1 

properly maintain that line to the detriment of Amtrak's Montrealer service as well as the 

stoppage of other s.ervices b)l other Carriers such as the Claremont and Concord_ Railway 

{"CCR'~), \,vhich t;nade c:omnients in the A)ntrak II Proceeding in support of the e-0nveyance tq 

CV. /:.;ee Amtrak II, 6 I.CC. 2d ai:543-544. Amtrak! isa detailed explanation as to how Amtrak 

sustained, its burden of proof and howjust compensation for the .taking wasc established. As part 

o:f the analysis of Going. Cont-em Vallie ("GCV") in AH2trak I, the. ICC analyze,d the annual 

changes in netrevenue as .aresu1tof Amtrak's taking of the Middle Segment See 1988 ICC 

LEXIS 2.33 at *63. The ICC imposed certain caps, on maintenance costs for years 1 ~3 

(approximately $142,000) and years 4-20 ($75,000) as '"a reasonal:Jle, amortized surrogate 

representing the, lost traffic to B&Jv:l. "'' Id at * 65; Table 2 at *68. Tiris calculation was needed to 

finalize the ICC's GCV calcul.ation bea:i.use .the ''proper focus of the compeD,satio:n decisio.11 is 

upon the value qfthe property at the time itis taken." AmtrakJ> 1988 ICC iE:X'IS 253 at *65_ 

These numbers 1A.;ere surrogates, at the tim~; and were, not 1:xmtemplated to b.e established as facts 

into perpetuity. Beyond l!Sing th~ maintenance 9.ap te:qns to help determine tbe GCV~ the ICC 

was. very dear that the trackage rights tenns' between B&M and CV ,vere excluded from fhe 

compertsation analyst~. · Id. at *67 (''Beyond this, the tetn1s of trackage rights that Amtrak/CV 

propose to give back to 13&1\1 [after CY acqµires the property from Amtrak] a.re,. excfoded from 

the c.ompensaiion analysis. Thls is a &eJ)i3Iate transaction,. and there is no basis 011 which to 

coru::lude that B&l\,1 would actually cm1summate the trackage rights or th.at the terms proposed 

:are reasonable .. }'). Accordingly1 it is very cleat that '""c-0mpetitive- parity'~ was not the focus of 
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Amrrak I but making sure that B&\.1 receivcdp.r-oper compensation for the conveyance of its rail 

line, which it did. 

CoQttacy to P 1\S~ assertions, the Amtrak .Decisions were n,ot focused on the '"ICC's intent 

for CV and B&M to operate as equal. competitors on the Line.~' · See PAS Reply at p. 8~ To the· 

contrary, the language relied on by PAS is taken frbm the se.ction ofAtntrak 1 addressing B&M's 

opposition to cv~s Petition for Exeinption, which expressly required at:t analysis of "vb.ether the 

exemption will promote the goals of effective competition. Amtrak I~ 1988 LEXIS 233 at *82, 

The ICC rejected B&M's c!airn tha.tallov,'ing CV to assume O\VIIersmp vfihe line wouldhave a 

negative effect oq B&M. Id. at. *84 (c-0mpetitive situation need not worsen ~ a r.esult of the 

taking and .conveyance to CV; if B~M accepts trackage rights .it tvill continue to serve its 

existi~g :shippers and may ootan:1 acec~s to D(:;\V shippers; reI1abilitatfon of the line vrul enhance 

B&M's as v,rellas. CV's ability to provide comp~titive service). The ICC even hypothesized that 

ifB&M chose noi to exercis~ if~ trackage rights option then B&M's exclnsive shippers could use 

CV exclusively -and that would not :re-duce the quality of competition. Id Jt is a stretch to argue 

that ~"competitive parity" more than twenty years later between PAS and NECR was the primary 

goal of the Amtrak Decisions. Moreover~ extenqeci to its logical condusion, PAS' emphasis on 

""cmnpetitive parity'' would actually support NECR's position here where it is seeking ttJ even 

the :playing field for competition with PAS after.subsidizing PAS for over twenty y~ars undetthe. 

terms of the TO at issue. here. 

(b) The Current TO Can be 1\rlodilied ~fter 20 Years and B&l\l Expressly 
Soughttbe Right to Modify the TO After That. TifueWith ~o LimitatiQn 
on the Type of Modifications Sought~ 

There is no dispute thl1t th<; terms of the existing to could be reopened after tv,renty 

years,. and could be modified thereafte1\ In ra:cl, in Amtrak JI, CV fo:st :proposed an initial. 20~ 

1.05424172 -9-



Public Version 

year term ,vith automatic ren:ev,·al 1.bcreaft-er fium year to year unless terminated by either party 

on 90.:.days' notice. See Amtrak 11, 6 LC.C. 2d at 545. B&M proposed, however, tbat the 

trackage rights would be perpettlal "but that after 20 years either party may seek 1nodification 

from the other."' Id There is nothing in Amtrak 11 to sm,gest as PAS does nowt that anv 
'----- . -,-Q_ - - . - ............... -"' ' - - _,_ ... .* 

modificatfons "~soughf' by either party after twenty years Ihust be "'nrlnot" The 1'minor" 

a:ssertioh fa pnlied from thin air. In fact,_ the Commission contemplated that the. parties would 

have ihe right to seek imposition of a '"new agreernenC after h:venty years, which would 

.oh'io1Jsly not Just mch1de ''niinor' modµic.ations. The Conimissicni stated that, "on reply, 

·hmvever, CV ac:ce_pts B&M' proposal fora perpetual agreement with tJu~ rif;ht ta renegofiate o:r 

seek impositi-011 of a :llew agreement by the Commission, after 20 years." Amtrak 11~ 6 [C.C. 2d 

at 545 (emphasis added} (and agreeing to impose that term). Thus, although B&M/PAs~ right to 

use fu:e trnck was ~tual,Jhc c0nditions underWlrich that right operated w-aS subjeet to tha11ge 

and even subject to a new agreement after nventy years, PAS obvio~ly understands dear 

lan1,-tua.ge a.)ld ha.s no defej:ises, ·which is why it relies oµ conjecture and libelous statements: 

t:elaied tq , NECR's mt1tiv1:1tipns m reopening· the TO m "lil attempt to insert emotion atid 

sympathy into a proceeding. where NECR :is merely 1:r)wgto earn a fair r-eturn. 

(c) The Cap on Maintenance and Ca:p1talExpenscs Wer~Limitedfothe 
20;.year TO Until Reopeni~g. 

In Amtrak II, the ICC stood fum on providing 11&:M with a,· cap Oh its maintehtµice costs, 

making. elem: that such cap. during the 20-year ihitial period of the TO applied to routine 

maintenance as well' as capit,1.1 projects and .intestest rental payi:nents- As stated by the ICC fu 

Amtrak![, 
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standards. Not only did vve use Amtrak's figures for upgrading the 
line: to FRA Class II standards as the basis for de\:eloping the 
higher $142,000 caps fo:r years t through 31 1ve also used 
Amtrak~s no11I--1talized maintenance costs for ma:intainingtheline at 
FR.A. Class II standards as the: basis for developing the $75,QOO 
annual cap for years 4throttgh20. 

Amtrak 11, 6 LC.C.2d at 551 (emphasis added)_ Althpugh the maintenance caps were in place 

for the duration of the 20-year TO until reopening, the Commission did allow for B&M to share 

in. costs "'associated with unforeseen circumstances such as changes in regulation or natural 

disasters." The Co1nmisskm found that those costs could not be predet~muned and were .not 

included in the development ofthe GCV of the line. Id at·552'. In addition, the Con1..n:dssion 

provided for reasonable inflation a{ijustnients to the: maintenance caps as jt had,. deye1o~d the 

to,npe11satio11 calcuh;tion in Amtrak i based on sfafic revenues and expensc;s. The· ICC was not 

concerned with incrt:a,;;ing cap rates over time as B&M (and it-s successor PAS) "will have th.e 

.. oppot!:timt;y to inereaseits rates to shippers as its c-0$f:s rise .... it may not be adversely aft~ted by 

p'1yingJngherper;..mile charges''. Amtrak IL 6 LC.C. 2d at 5.50. 

PAS argues ihat because the Commission as:;ed t:ertain assumptions regarding futrrte cash 

flows, future mamleruinte payinents, and B&M's future. obligation to pay for capital upgrades, 

those assumptions were e).'tended into perpetuity . . See PAS Re_ply at p. IO. R.L. Banks & 

Associates ("RLBA'\ who panfojpated iri the Anftrak/proceedipgs, agrees that the calculation 

of GCV done m Amtrak Im 1988 incl ude--d the cash ±1ovv adjustments not..~ by Mr .. Baranowski 

and that in. ki:eping \:vith GCV valuation methodology, the savings were as$llll1ed to be perpetual 

to reptesetit the ongofog cash flows beyond the initial 10-year for-e~ See RLBA Rebuttal VS 

at 5-6. RLBAalso notes that a GCV is determined as ofa point in time based on estimates wade 

Elt the tim~; it is not a guara.nteetha:tthe estimaf:es ·will be r_ealized"The amount of savings could 
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be more or lesS: ll1ai1 eslitnated. It is not appropriate to recalculate GCV at a later time based on 

actual futm:e ftsillts. 

And there have been changes, but not just changes that wOuld be detrimental to PAS. As 

noted above~ tb.e annual cap was calculated based':0n.ihe upgrade of the line to FRA Class 2, and 

the nonnalized maintenanct to keep it in that C:ortdition; Tbo.clment upgrad~tp FR.J\ Class t 

the additional costs of rnaint.enanct\ and the· benefits of operating over an upgraded line; were 

clearly notpart ofthe original calculation. 

PAS argues that increasing the trackage rights charges and eliminating the maintenanc~ 

cap would reduce its savings and Would require an increase in the iuntrak purchase price. To 

argue th.at lo\,,.er savings would have increased _paym~nf, hut not r-ec-0gnize that better ttiµ;;'k '(FR.A .. 

Class 3 now) ·and speeds would, haye decreased costs, is disingenuous. Settit1g aside w11,ether 

PAS actually would have rt:~uced · savings given. the, b,enefits Qf the increased li.ne~ PAS · also 

co11v'enientJy ignores ftlat its ttru;:kag~rights paym~ forthe Middle Segment are well below the 

cap (like the trackage rights fee, the cap has increased _over time to over $170,000). A!l such, 

PAS has e1;joyed moresavingstban '}~c:alculated (thecilc11Jatiops as:;umed PAS would pay the· 

cap .amoul)t every year)~ and under PAS"l' look ba(:k theory~ fue Amtrak putd1ase price should be 

reduced~ NECR does, not believe the changes that have .occurred over time justify a look back or 

recalcu]atibn of the GCVthat was calculated. 

By the sm:n.e token, the cap which was based 011 aline in FRAClass2 condjtion should 

not ct)utinue to appl)f now that the conditions have changed, and. the ~ap is .subject to reopening 

jt1~ like the other terms and c()nditfons of the- TO. Had the ICC detennine<l there should never 

.be a· review of maintenance or capital or interest it would have r~ndered those matters 

untouchable (like the arbitrati6n clause) in the TO. It did no such thing .. PAS is essentially 
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saying it can reqp all the benefits of N£CR's m::1intenance and upfrrades to the rail, but never be 

re4lnited fo pay jts proportionate and fair share. The ICC's calculation in A111trakltvzs made for 

a.specific purpose - to best cstimatq GCV at that given momcnfin l988 -and wasnotmeant to 

put a perpetual strnn_gularlon. oi1. CV/NECR after the20~year reopene:r of the TO ,,,as: ex~rtised. 

IJ. NEctt\s SSJ.P rroposal Does Not Undermine the Amtrak Decisimzs. 

As set forth above, the rlght of B&M and its -successors to use the hcfiddle Segment was to 

.nin in perpetuity, but the tennsand_conditions fortliosetr11ckagerights'-coulddearly be modified 

or completely rep-laced by a new agreenienLafter, 20 yeariL See Amtrak JI at 545; TO at §2.2. 

PAS~ as successor to B&M, is no longer entitled to the. spt;0ial added value and protections it 

received as a result of the An:itrak taking and the j~ cow_pensation paid as a result The GCV 

was ca.kufatedand paid by Amtrak, and CV!NECR, haveabidedbyfheimposed tenns ofth~TO 

fot over twenty years. The Board bas already determined ttoat it is appro_priate under the terms of 

th(:; current TO for NECR to apply to te~set the terms wd conditions -of the trackage tights 

between the successor parties. Nowhere m :the Amtrak Decision£ or tlm Board's decision 

1:1ccepting NECR 's Request to Set Terms and Conditions is tbe:ie any -:i:equirementor mention that 

proposed changes be limited to onJy-"minor modifications."' That would fly in.the face. of the 

express language of Amtrak JI that allowed that after twenty years "'a new agreement'1 could be 

in:rpose<l by the ICC 

The 20-year reopener indicates that the ICC rec-ogniz{d that much could change. over the 

perpetual life of the traciage rights,. and that outdated. provisions cot1ld be ievi sed, lt is clear that 

the only limitation as fo the reopener is in Paragraph 2.2, Vv'hkh provides that arbitration 

requirements cannot bi:\ impose& Indeed, the rec in discussing the reopener. noted that at the 

end of tv,'ent:y years, either party eoi,il~ propnse a "new agreement" Amtrak JI, 6 LC.C. 2d at 
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545. Although there is clearly no limitation in the language of the TO s11ggesti_ng only "'minor 

modifications'° be pe:nniited, PAS 11ow .suggt::sts that is the, cape~ PAS does not explicitly define--

,vhat would be a mino:r 111odification; .. but asserts that changes in the trackage rights fee~ and 

essentially auy other changes irt terms of the TO--with which it does. not agree, would not be 

minor. The Board should not add limitations to the language of fhe TO where: rmne exist 

Rafuer, .the Board should recognize that the contemplated initial 20:.yeat period has elapsed,. and 

iliat all of NECR"s changes -ate- pennitted and oonsistent v.rith the reopener. Any and all 

proposed :modificati0ns should be consi4.ered l,y the Board~ and ado. P.ted or rejected on their 
~ ' ' ' 

Contwry to PAS' claims that NECR seeks to alter fhe competifi ve parity achieved by the 

,ftntrak Decisions, this proceeding would actu.alty help cbmpetitive parity as it would require 
,- . - ·- .., 

PAS to begin to. pay its proportionate share ofr:trflintepance and capital expenses on .the upgraded 

and well~serviced raif llrtes that it henefre; fromns'ing. After payment in excess of $2 million 

from Amtrak for just dompensationfot the taking, and additional benefits of c&pped maintenance 

expenses,. capital costs ai1(l rental expense on the Jvfiddle Segment for over twenty years, B&M 

(uow 11 AS) has receive.cl full compensation for the conversion.of fts: rails. Puring those nventy 

years,. tqose benefits clearly put CV (and its successor NECR) at a competitive disadvantage as 

B&M/P AS could charge 10\ver rat.e,s to its shlppers as it did not have to bear its fair share of the 

expenses attributable to the traqkage rights line. 

PAS' argument that allmving the parties to modify the protectionist tenns of the existing 

TO would hurt competition is a. fallacy, and an attempt to preserve its competitive advantage: 

undet the current TO. Jt is time that NECR be allm:ved to. compete \Vith PAS for ne\V customers 

on a level pfaying field, in which PAS pays for its proportionate share ofexpenses fot useofthe 
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trackage tights similar to a11y other earner. PAS' pred.ecessor B&M. insiste4 that any party be 

able to renegotiate the terms of the TO in .question here after h:venty years. That time has come, 

and the calculatfons pro\'lded by NECR m its Opening Statement (as adjusted herein) most 

accurately reflect the proper. fee for such trackage rights ag:reem:ents in recognition to the 

substantial imp.ovemenfa to the :trackage ri~bts li.11e:~ and the current costs ofmainienance. 

As. discussed abmic, PAS tries to creatively suggest that no changes to the economics can 

be made, alleging "that the ICC's GCV calclllatiorr ntust be honored to ensure. B&M vYas 

properly Cbmpensated for the taking of the- Jvliddle Segment." The compensation duq B&M was 

the amotlht .due. and calculated in l.988 {following multiple iterations and appeals}, PAS arti~lly 

sµggests _that if its. costs go up 20+ years. later, the.n B.&M should. have been paid more. 

Hovlevet~ takirtg this nonsensicRi argument to its C()nclusion~ PA$ should ~lso c-0nsider iliat thyre 

are a.1,so cost benefits that mute. to PAS fron1 a faster, safer rail line that \1,,rould tjear,ly o:ffsetthese 

increased costs~ The one-sided asse1iion by PAS also ignores the railroad industry's improved 

profitability today versus the condition in 19&8, Additionally, PAS ignores. that it has enjoyed 

additi9nal c-0st savwgs than were taJculated in 1988 because PAS~ trackage 1'ights payments 

have been le:i;s than ffie cap. ln sum, to allow PAS to hide l:iehind and question compensation 

paid in 198& (when the TO reopener is dearly contemplated) is wholly without mctilo PAS' 

subjective. focus only on the additional potential costs ,,~thoui a.11.y acknowledgement o(the 

additiqnal benefits and savings it has enjoyed highlights the ends PAS will go to in order to 

protect their advantage, and its assertions shouid be rejected,. Accordj11gly, as discussed rnore 

ful{y in Section IITA below, &S'W Compe1islition is the accepted method for computing trackage 

rights eompensation, and there is no reason not to apply that method here. 
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II- THE PUBLIC t~TEREST IS NOT SERVED BY PROLONGING Ai~. UNFA.IR 
SDBS1l)Y THAT COULD EVEI\WALLY GIVE RISE TO A DECA\tlNG 
FREIGHT INFRASTRUCTURE. SSJV COlr1PENSATION IS A RECOGNIZED 

' ' 

APPROACH TO .ESTABLISHF:AIR RATES FOR PAS. 

It is true that as calculated by NBCR, there would be a large increase in the rate that PAS 

has to pay to use each of the three trackage rights segn1.ents. However-1 the increases arc not 

intended to harm PAS, to the detriment of the public 1nterest; rather they are intended to end the 

s.ubsidies that NECR has been providing ,vhereby PAS has not be.en paying its: fair share pf the . ,, _, 

maintenance expeiiSes; or for the use of the line. PAS argues that the rate- increase NECR is 

seekfng·v.ill hann the public interest as they will need to raise rates to shippers.(note -PAS. has 

been raisin.grates to shippers fot years "vith no contem for public lntere;;t) and that PAS would 

have to cut ptofits or cease to be a competitive. raiJ alternative. Oddly; PAS is not couoeroed 

with. the comparable issue - whereby NECR cannot raise rates io cover the PJL<; subsidy, and 

J\i-.EC:R qonld also cease to be a coi;1petitive rail alternative. TI1e NECR risk is, clearly more 

v.ronjsomeas NECR also has the burdenand responsibility for mruntaining the line (i.e; all-0fthe 
- - - 'c - - -- :, 

attributes of ow:ne~hip), as well as dispatch and other obligafo,ms,. Eve11tually.!>' th9 .failure to 

compensate 1\TECR will not only eliminate their c-On)petitiveness, but could lead to a degradation 

of the line itself to the detriment of PAS and Ami::rak, as \\a>e11 as to NECR' s detriment PAS 

cited RT;P competition policie$ to .e)ltrench its subsidy,, but overlooks other crucial elements of 

RTP, One, of the other core pimdples of the RailTransportation Polley C'RTP''). is "'topron10te 

a s(Jfe amt efficient rail transportation system by allowing rail carriers t('1 earn adequate 

rev~nitf!s, as detennined by the Board.'' 49 U.S.C. §10101 (2). 

As explained above, if NECR is not pem1itted to earn an. adequate return oµ the value of 

the trackage rights segments, it will not be able to maintain the. tracks in their current upgraded 

FR.A: Class l1J condition1 or replace elements of the segments as they require replacement. That 
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v,1ould jeopardize the use of the seginents for everyone,. and run contrary to the RTP's directive 

to "'operate transportation facilities and equipment w:rU1olit detriment tn the public health and ,, ' ,, -, 

sai;ety." 49 U.S.C. §10101(8J .. The fact thaj:tbete would be a lm'ge increase in compensation is 

not a factor that the B0ard should consider. the only lhnit for the Board is to prevent 

umeasonable charges. See .4 rkansas and A1issm.iri Railroad Company v. Miss.ouri Pacific 

Railroad Campm1yt 17 I.C.C. 2d 164~ 1990 LC.C. LEXIS 304 at *9 (l 990) ("A&M II} 

Each trackage rights situation is uniq_ue and t:-0mpensation must be looked at in t:m1text 

and baSed on the. individual trac:k:age: rights segments. There are certainly situations ,vhere the 

trackage rights fees are less th~ those proposed by J\.1ECR, and there. are. others where they are 
' -_ ·, 

higher~ mcluding pn:ipc,sals by P:AS, See, e.g., Dardanelle & Ru:~sellville Rc1ilroad Company -

Tnrckage R(i;;hts Comp~nsation Arkansqs lvfid/and Rcdlh:1ad Company, ICC Finance Docket 

Nd. 32625 (servedJune22, 1995) ("'1Jardenelle")., 1995 IGCLE:XlS 156~ at *9 ($9.75percar 

mile): A&M 1, 1990 ICC LEXIS HO, at *9, *22 {initial determination of $41)137 for 

maibtena11ce and operating costs,: plus $35,43 interest rental). Sep also Agreement betvveen 

I>rovidence and W'oree1,tet R,aiLroad and Boston ijnd Maine Corporatfon'; et aL, dated October 17, 

1997 (-per car .for .l ,2miles in. 1997, subject t() escalation); 5 Agreement among Milford~ 

Bennington Railroad Company~ Inc., Boston and Maine Corporation and Springfield Tenninal 

Railway Cmupany dated June 22; 1992 ($5.00 per~ for approximately 3.0 miles in 1992, 

subject to. escalator).6 The large increase tbt1t PAS is alleging is deplorable is a.ctµa:lly just 

evidence of the immense subsidy that PAS has been receivi11g fur the ben:efit of its bt)tiom line. 

5 A copi nfthe Agreement was produced by PA.Sin discovery and is in~luded in Vol. n, HC Documents-. 
6 A copy ofthe Agreement is att<i-cbed as an Exhibit to a_ Com_plain.t filed by B&M Md Springfield Terminal against 
Milford-BeU11.:ington Railroad t'MBR'"·) to colle\:t .trackage rights fees. A copy of the complaint is included in Vol 
ITI; Pub He Documents. According to an exhibit td the complaint, the :rate was $6. 90 per car iti :2004. As reported in 
1'lll industry newsletter, in aboui10U, Pfilil Am Railway/ST proposed a ne;w rate of$1021 per car, or $3.50 + per 
milt\ AtlanticNortbe.astRa.ils & :Ports, e~bulletin dated Noven1ber25, 2014. 
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PAS' reliance on competition is somewhat overplayed. Prior to tile .Amtrak Dedsfons, 

B&M was the ()nly carper that could trffer $entice o:verthe Jvticldle Segment to shippers~ potential 

shippers and to cCo:nnecting_ short lines, One of the benefits of the taking was that new customers 

and short lines,- served by the Jvfiddle Segment were given acpe:ss to CV, and v,-<ere:npt stuck \:vith 

just getting service from B&::M. Thus, ,the. limited. additional c-0mpetitive access was really set up 

to benefit CV. But now_, wit11 PAS getting a subsidy through reduced costs, NECR cannot fairly 

c-ompete for the business. 

fu 2014~ PAS provided sen~ce to 011e "'exchisive'' customer and tq two jointcu$tb1ners. 

[B~bit PAS,.HC-00745}7 NECR does not know whether, as suggested by Mr, Bostwick, PAS' 

rates are '"'fully constrain.ed'1 by modal competition (t4at any incr~ase in rail rates win drive the 

business to truck). However~ even if that \Vere the case .. that does not .mean tbat l'.-!'ECR should be 

ri;;quired to continue to subsid.ize PAB so that PAS can. cJ:iarge 10\iv'er rates, Similarly,. ,vith 

tespect to jointly-served customers and short lines~ NECR s11ould :not have tci subsidize PAS so it 

can compete. NECR previously provided se.rvlc.e to the Iatgfr of the tvvo jointly-served 

c:;ustowers, and believes that the customer would still shlp by taileven if PAS ,verereqU:h·ed to 

compete with NECRon a level basis~. Shippers withaccessfo both '.PAS and l\1ECR \:\lJ11 notJose,, 

access to either railroad - rather they will be dealing with hvo railroads. The fact 1Aill be~ 

howeve'r~ that e.ad1 ofthem \~iill be paying its fu.ir share for use of the tracks used to serve them. 

PAS' .reference to haulage. is a red-herrin_g .. First, in discovery, PAS acknowledged that it 

and its predecessors have, never used tH~ trackage rights to handle haulage (othet than to haul 
' T- ' 

cats for 011e ofits crwn~s No-rfolk Southern Railway for interchang_e "1ifu 1\1ECR). Additionally, 

tbe proposed haulage that it says it would handle for Vennont Rail System fVRS~) vvould 

originate on the Northern Segment and its acces$ has nothing to do, and \Vas uot crellted by~ the 

7 This document was produi::-ed fu discovery by PAS and conta1ned in Volume IV hereto. 

20542:4172 -18:: 



Public Version 

Arnkak Decisions. 8 In any evcnt,NECR is currently providing h?Wage for YRS~ and there is no 

indication that :its service' or charge:s have crirtaile~ VRS's ahility to otler service to its. 

customers. 

PASt reliatwe on public interest harms as an argument against fevefing the playmg field 

is rriisplaced .. Overall; any adverse inip!:!cts to shippers artd -the public, primarily through possible 

higher- rail shipping, costs~ have fo be balanced against the public interest harm that could result if. 

NECR is unable to earn an adequate return and is unable to maintain the tracks. in. tbeir current· 

upgraded. FR.\ Class III condition, · or replace elemenis. of the segments as· . they require 

replacement. 

II1.: THE BOARD SHOULD APPLY SSW TO CALCULATE TRACK.\GE RIGl{fS 
COI\1PE.NSATION. 

A~ As There Is No Ftmdamental Reason That NECR Should Not Be Fairly 
Compensated, The 'Well-Recognized Three-Part SSJlIFormula: For 
Calculating Trackage: RigMs Fees Should lle Applied To Calc1.dat-e A,deq1,1ate 
Compensation. 

Throughout this proceedi11g, and partku1arly in the discovery proceedings. PAS and the 

Board ha,re acknowledged that SSW sets forth the prt)t)er method ±or establishing an applicable 

trackage rights fee where the parii~s are. unable to af,YTee. As the Board noted in its d~ision 

-served February 12, 2016, 

The Board hasfoimd mtd both NECR and PAS agree~ that the framework 
for setting compensation in trackage rights cases. ,vas set forth in St. Louis 
Southwestern Raihvay-· -· Trackage Rights Compensatio°' 1 LC.C.2d 176 
(1984) and St Louis Southwestem Railway Compensatfon-Trackaite 
Rights0 4 LC.C.2d 668 (19&7} (co!Iectively~ SS\V Cotnpeilsation).. See 
Ark. & Mo. R-R. v. Mo. Pac. RR, 6 I.C.C.2d 619 (1990) (applying SSW. 
Compensation in trackage rights compensation cases). Under SSW 

8 Sirnihrly, Central Maine.&- Quebec RaHway US 1nc. {''CMQR'') !:\as access via VRS. \\Thile CMQR asks that 
''rem,onable" ienns a.11d conditions be iinposed as U1ey were ih Amtrak 11,. CMQR ignores that Amtrak II was pnly 
ccmcerned with the Middle, Segment while CMQR's access to the segments via NECR or PAS requires use of at 
least the Northern Segment·~. well. fo anx event NECR believes lts requested tenns are reasonable and consistent 
,with SSW Comperlsl:ltion. 
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Compensation; total compensation. is the sum of three elements: (a) the 
variab1e :cost incurred by the owning carrier due to the tenant carrier's 
operations over the ov\li1ing can:iet's tr.ack; (b) the ter;iant carrier's Qsage­
ptoportionate share of the track's maintenance and ,operation ex'])enses; 
and (c) at1 interest or rental component. gesigned to coin~nsate ·fue 
mvning carrier for the tenant carrier"s use of its capita1 dedicated to the 
track. Ark & Mo, R.R:, 6 LC.C.2d at 622. 

February 12,.2,016. Decisionat2 (emphasis added) (citing N~CR Opening, NECR Methodology 

:b.fotio.n and· PAS Reply to Methodology Motion). The only apparent dispute was about what 

methodology w-0uid be used to calculate the interest rental component, and PASJ desire to 

conduct dis.;overy on every possibie methodology. Nmv; for the first timer PAS · amazingly 

argues in :the PAS Reply that SSff/ Compensation should not apply tntesctting the trackage rights 

fees in fr)is proceeding~ PAS argue:, that the ICC did hot use SSW to set the initial rates in the 

TO, and therefore should not use SS.IV here. Most iJ::np6tt.antly; PAS d.oes not offer any 

alternative method for resetting the· fees, but merely SQgget;1S that the: original ra:te, and 

adjustment inilator:, be continued, likely l1oping that its, silence ~ill prolong the status quo: 

P A8 · is correct that the ICC did .not use SSW to set the original trackage, rights fee, 

choosing :instead t:o impose the trackage rights Jee that.at the time applied to CV's use. of the 

Middle. Segment (and was approximately the same as B&M'i use of the .Northern <J.ud Southern 

Segments}, Howeve:r,, SSW is the only fonnula that the ICC or STB have used to set rates for 

trackage 1ight.s;. agreements that have expired. The use of SSW h~ not been fa:nited to traokage 

rights a6rreements being imposed.in1nerger cases as PAS implies. 

\J{hile PA.S argues that the taking of the Middle Segment involved unique circumstances 

along with a vvillingness to give both B&M and CV competitive acce:;;s to new customers and 

sl10rt lines on the Jvfiddle Segment,. PAS does not explain how the application of SSJ:V to 

calculate a fair tn1ckage rights fee would make PAS noncompetitive_ Wliile the arrangements in 
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the original TO may have been set to aHow B&M and CV to compete for ne\-v trairfo on the 

Mrdd.le Segment on a level, 1:iasis, because PAS is upderpa:ying for it5 use of the trackage: rights 

se&,rµienis, it now is: enjoying a competitive advantage over NECR such that the original 

objectives are :no longer satisfied. Revising the trackage rights foe is merely designe-d to leve:I 

that playing field and to have PAS pa:5t its fair share fo-;r the w;-e of the segments. Iilci(';'ed in 

merger cases where trackage rights are imposed to redress c-0mpetitive :han:n-s,. SSJV is the 

formula used to ensure thatthe trackagetjglftsJ'ees be set at a level that provides an adequ(lte 

returnto the owner while not being t00 high so as to tnake the trackage rights unusable. There is 

nq basis t-0 assert ihat any other approach (arid PAS is unable to suggest one} would be more 

apµlica,b.le t(J; tlie h1sl:arit case. 

Although PAS now argues that the Board should leave the, rate as it was initially set, it 

ptoyid~ no justification for that request. Wtrile the initial rate selected by the-ICC represented 

fill agreed rate betv,:een t\vo carriers that eaoh operated over tb.e oilier, that rate was set more than 

twenty years ago and there was, and h;is been, rio ariaJys1s or deten:mnation that the rate fully 

reflet.ted futrCO$tsof the O\:VUer, Qr a full return Ort the value of the lines. 

Accotdmgly1 the Board in thls proceeding should recalculate the trackage rights fee by 

calculating tlie three essentii:ll elements of the SSW c-ompensation methodology: (a) the variable 

cost that is incurred by the O'-'>'IliUg carri.erbut attributable to the tenant carrier's operations; (b) 

the tenant carrler's usage-p,i:owrtfonate share- of track maintenance and operating expe~ru;es; a:pd 

(c) an ihterest or rental coniporie11t to compensate. the owning carrier for tenant carnet's use of 

capital dedicated to the :track by the owning carrier~ deter:niined by multiplying the value of the 

assets by a rate: of return equal to the railroad; s current pre~tax nominal cost of capital. 
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Importantly, even if the Board were to deterrnine that theri:e are teasons for the caps. or 

capital limitatipns for the Middle Segment not to be changed, that. determfoatidn would not be a. 

basis fur refusing to recalculate the trackage rights fee on the N.orthem and Southern Segments. 

TI10se segments ,vere not part of the trucing proceeding; B&1v1 and CV volw1tarily determined to 

add those segments to the TO for ease of administration, but CV (and now h'ECRJ ,,vere not 

giving up their rights to seek changes in compensation once reopening; was pennitte<l. ·.· While the 

parties accepted the hlitial fee inipbsed bytbe ICC for the initial term of the TO, that does not 

mean that CV ( orNECR}waived any right to cha11ge the foes in the future, 
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B~ There Are Undisputed Elements Of The SSW Ca'kula-µcm Of The Trackage 
Rights Fee Proposed By NECR. 

Ther:e are several elements of the trackage rights foe 1,:akuia1ion that PAS has accepted. 

These include the following: 

1. The Total Car Miles, And PAS' 2014 Percentage Usage Of The 
Trackage Rigb,ts Lfoc, 

'total Car Miles: 

The parties agree on the car load usage iby category (although not reprinted here). 

See ]'{ECROpening, Ebbrecht VS Exhipit A; PAS Reply, Baranowski VS at4-5. 

PAS 2614 Percenfageof Car J\.files; 

South Middle North 'Total 
I No. of PAS car miles 79,84'1 226,578 l, 143 307,5'61 
I PAf5%ofcar miles 18.7% 12.1% 0.2% 11.0%. 

See J\1ECR Openjng at 7; PAS Reply, Baranowski VS at 4-5. 

2. Variable Costs Attributable To PAS Opendions. 

v . bl c ana .e osto f PASD" . h' 1spatc Hl!! 

i South I Middle North Total I 
PAS annual I $1,45035 $4,127.05.! $22.40 $5,599.80-1 
dispatching costs by I 
segment I .. i I 
PAS dispatching ! $0.021 $0.02 $0.02 $0.02 J 

costs per car mile I I 1 

See 1\TECR Opening at. 8; PAS Reply, Baranowski VS at 11. 
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3. Th.e Property Taxes To Be Included Jn The Allocation Of 
Maintenance And Operating Costs. 

\Vhile there isa dispute over the amount of maintenmwe costs to be allocated to PAS, 

there is no dispute over the amount of property taxes to be allocated. 

Maintenance and Op(!rating Costs -2014 

I South Mii;ldle Nortli TQtal 
Maintenance I -

Property Taxes l $16;477 $46;583 $9,2-68 $72,328· 

I 
--

Total j 

Maintenance and' Opet-ating Costs .... :./2015 and 2016 

-South t - - - t -- -- MiddleJ. North Total! 
Maintenance I 

i 
-- -- ,t 

I 
.Property Ta.Yes I 

Total f 

$32,096 I 
J 

.$53,371 $17;610 $103,077 j 

~i:Jee r-.i1ECR Openm:g at lQ~ PAS Ri';ply,, Bara.rtmvski VS at17. 

4._ Pre-Tu Cost Of Capital_ 

J\i"ECR acknowledges that it calculated the pre,-tax cost of capital by applying its tax rate 

to the 2013 overall cost of capital, and not just to the equity portion of the cost of capital. 

At,e-0rdingly, NECR accepts PAS' m~thod ofretali:;.ula:tion of the pre-tax cost of capital. NECR 

also agrees with the use of the 2014, cost of capital as established by the Board in Railroad Cost 

o/Capital-2014, Docket No. BP 558 (Sub-No. 18) (setved August 7, 2015), as it. rnatches the 

year being used for Qther portions of the c;aJtu1ation.9 NECR viril1 use the 2014 pre-ta.-.: cost of 

capital of ,J 4.77% .. See PAS Reply, BaranO\'Vski VS at 28 (sbov,m in Workpapers and on p .. 41 ). 

~ The 2014 cost of capital was not available \Vben NECRfiJed its Opcuing Statement. 
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C. VIP Is A Pr1.1per J\'.Iethod For Deterrnining The Value Of The Tracfulge 
Rights Segments. 

111e parties agree on how interest rental is'calculated under .~srv Compensation-thep:re-

fax cost of capital is applied to the value of the assets iha:t comprise- the trackage rights segments, 

v,rith the resuit be1ng apportioned to the tenant. carrier according to· jts, share of usage': See 

February 17, 2016 Decision oh Methodology M.otion, at p. 3. The purpose of the i:nterest rental 

C()nipQp,ent is tQ compensate the O\,ymng carriet for the tenant Carrier's use vf the OVv')'ling 

t:arriees capi~ and to allow the owning carrier to eventually replace its capital assets. In ATSf,. 

the ICC held: "'A.s t:o tbe valuation procedure to be employed, we·believe it desirable that the 

procedure ultimately sdecteci produce a valuation r(flecting lhe r:.,·urrent deprfc;iated 1;alqe of the 

line"_ Aichison. Topeka & Santa Fe .Railway Company - Operating Agreement - Southern 

facific TF'.(lnsportatfon Co., 8 ICC 2d 297, l 992 JCC LEXJS 43 at * 15 (emphasis added). See 

also. A&1'111, 1990 LEXIS 3!74. at *11 (purpose is to value, it as an active asset that both carriers 

v1,,jsh to cqntinue to use); A&M l,6 ICC 2d 619,. 1990 ICC LEXIS 110 at *16, aff"d sub nom' 

llissourf Pactfic Railroad Co. H l(,'C, 23 F3d 53 i (D.C,. Cir. 1994) (RCNLD is based 6n the 

reasonable assumption that there is sufficient value to the ow11er and tenant to replace the asset i,n 

its present conditioh if it die! not exist). 

At tbe core of the disagreements betv11een NECR and PAS w4th respect to the intetest 

rental component is the .disagreement about the method to be used for determining tlle vaJuc o-f 

the. assets comprising the trackage rights line.s. 10 Despite asserting that the VIP analysis sho.uld 

not be accepted, PAS once again does nnt present any reason.able altemative} 1 and instead 011ly 

w The parties also disagree over whether any interest rental may he charged for the Middle Segment This jssue has. 
been discussed in. Section I.C(c):abnve_ · 

il PAS has offered a CE analysis,· but even PAS argues that the CE analysis .should not be used. NECR concurs for 
ili:e reasons set forth in Section IV bdo,,\ 
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critiques h,ow NECR has calculated value undet the VIP analysis. TI1e Board should accept the. 

VIP analysis as presented by NECR as meeting; the goal otprqducing a valuatiofi reflecting the 

current depreciated value of the line. Although 1nany of me cases· discuss four basic valuatie:m 

methodologies - "replacen:ient cost new less depreciation.'' C"RCNLI>''), CE, comparable line 

sales and S-A the ICC tee0gnized that thes~ arennly some of the possible choices. AL'iF, 1992 

ICC LEXIS 43, a:t* 15. In ATSF, the ICC held: 

"'As to the valuation procedure to be employed,, we believe it desirable that 
the procedure ultiniately selected produce a valuation reflecting lhe 
current depreciated value of(he line, Some of the poss.ible method()logical 
choices [the four listed above] are discussed briefly be1ov.r. While the 
parties are also .fi'ee to comment vn other approaches, \ve specifically 
woqld like comments as to wheth~r any of the methods discus;sed belov,l 
would be appropriate and, if not, supporting reasons.'' 

Id (emphasis added), 

The RCNLD method is .one that has been accepted and ~ckno:\vledged in previous 

pt0ceed1ngs as .an appropriate method fha:t reile.cts the value. of". the assets to both the 

ownerllandlbrd and.the tenant. See, £o.g., A&}J1-l 1990 ICC LEXIS 110. The RCNLD m:ethod is 

based on the assumption that the line has sufficient value to both parties such that they would 

replace it to its present condition .if it did not exist ATSF~ 1992 ICC LEXlS 43 at *16~17. S'ee 

alsb A&.!J,f 1. The RCNLb methodology attempts to detem1int the l:'..Ost 1Q :rebuild the ttackage 

line segments as they e:dst today in their current configuration ,:,;,•i.th similar service and capacity. 

$ee Toledo. · Peoria & {f'estern RaihWJy Cm1>~ - Trackage, Rights. CdmpmJsation ,,~ P{!oria and 

Prkin Union Railway Company, 1994 ICC LEXIS 175, .at *12 ("TPW~'). To make the 

calculation., one would kiok at present day maieriais, prices and labor costs~ and adjust for the 

line segments' c;urrent depreciatiofl. An RCNLD cakulation would include iristallation and 

construction c-0sts including administrative,. transportation (mobilization) and engineering costs, 
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grading and roadbed. Polinal application of RC:NLD generally requires fuat mad property 

investment and depreciation bG: categorized using tire ICC's/Board's ''Urrifonn System of 

Act,'Ounts'" found at 49 C.F.R, Part l:20L Dardailelle, 1995 ICC LEXiS 156, .qi: *:4~5, Hmvevei\ 

as a Class Ill carrier, NECR's accounTI; are not required to conform to the Uniform System of. 

Aceounts, and use of RCNLD is therefore n-ot appropriate, Id. 

Since all ofthe .. factors for use ofRCNLD under the BcJard's standards are not.available, 

NECR used a ''valuec.in'"place" ("VIP'"} methodology (an apprnx:imation at RCNLDYfor the 

calculation of the interest -rental component based on a valuation of the road property 

(infrastructure) in place (with an adjustment for depreciation) and an appraisal of the: lli'l.derlyin:g. 

Ian:~ as p;repare:d by independent ex-perts:. See ATSF, 1992 ICC LEXIS 43, at *l 7 (:RCNLD can. 

be develop~d tl1tu11eh appraisals orby other means through the use of competent experts in the 

field:') The VIP meth.od. ology~ similar to RCNLD,,. provides the current value of the trackage 
- - ' I .,_, 

line segments in iheir current col}figura:tlon, by look~ng at the curren.t values 9f the materials 

currently comprisingthenril'line, d~predatedas appropriate t0:ieflecfwear arrd tear on tl1e assets 

over their .useful lives in Ebe :field.ti In this ,vay~ VIP mirrors the RGNLD goal ofvaluing the 

assets comprising the li:ue segm~ntsin their current cotiJiguratioh,,: albeit \V.fthout the inclusion of 

the costs of construction.13 Vr'hite PAS has argued that VIP is :not a variation of RCNLD" and is 

not a recognized methodology to compute vafoe, that position is not consistent ,vith the ATSF 

decision cited above, Even if the VIP methodology were considered as a distinct methodology 

from RCNLD iitstead ofa .. varfation, V1P dearly is one that provides the Board with a valuation 

11 the specifics of the VIP methodology as applied py NECR in this proceeding are set forfu in fheRLBA Verified 
Statement .submitted as. Volume 3 ofNECR' s Opening Sla:teroent 
13 Jndeed, becan.s:e the VIP meth6dology does not include the engineering and constructiou costs that v,1ould be 
included in determining the replacement costs of building the line in .its cunent configuration, it should produce a 
lower valuation i:ban RCNLD would, a result that would result in a calculatiori of a lower interest rental i;omponent, 
a result that would be bi;neficiaI to PAS-
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"ref1ed:ing ilie current depreciated value of the line'' in its crurent configuration and should be 

considered appropriate for this pl'oc.eeding.. Because the RCNLD/VIP methodology established 

value for the fr.:tckage rights lines in fhe -configuration that they have been used by both NECR 

and PAS under the .existing trackage rights order_, NECR believes that such methodology is the 

most appropriate one-for use in this proceeding. 

D. The Modifications To r\1ECR'S V:1-P Valuation Suggested By PAS Sho1dd Be 
Rejected.. 

L The Valoe Of The Real Property, ·whether Ftle Or Easement~ Js 
Properly Included In The Vallt~tfon Of The Trackage Lin~ 
Segments:. 

PAS argues that NECR should not be able to claim value for the real property comprising 

the railroad :right of way because it· bas only an operating easement and not fee title, that it has 

not sbov .. 11 that the underlying property is.held in fee, and fhat it has not shown that value was 

e:ver paid for the right of way, 

It is true that NtCR has only an operating .easement from the CV to use the property. 

Hmvever, it is an exclusive easement granted by CV at the time ctf acquisition when there was an 

issue in. segmenting parcels to copvey title. Retognizing thatNECR has paid for fhe lines an.d 

took responsibility for all aspects of ownership, NECR has. the right at any time to acqµire CV's 

title to the properly for additional oons1deration of $LOO. l4 Accordingly, NECR has the, 

unencumbered right to operate. as \'i .. railroad, and effectively the full rights fo the; right of way t-0 

the extent of CV's title. NECR bas aH of the attributes ofownerslrip arid should be entitled to a 

return on the value of the right of ,vay. PAS 1·elies on fom1 over substance, knowing that NEGR 

has all of the obligations as the :property ow11er and thatNECRpaid for tbti rail line as part of the 

acquisition from CV. \Vere. that hot foe case, NECR 'Would not be pemiitted to acquire fee. 

1
~ Copies of the Operating Easement were produced by NECR in dis<;overy, including for example at NECR-

002 I 548. A copy is included in Volume Ill Public Documents. 
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simple for a mere $LOO. The J3oard should disregard PAS' argument sinoe any acceptance 

would tllogically mean that no rail catrier.wouJd be.entitled to earn a return on the value offhe 

land~ 

In this. instance CV acquired tI1e northern and southern segments out of a bankruptcy fo 

193-0 and presumably bad to pay for tbe acquisition. See the Operating Easem.ent description for 

'"Butdened Properlf', i\mfrak paid going concenI value for the Midp,le Segment- which of 

course- was based on the right to use the right of wlfy for continuing rail operations~ 15 And 

finally, when NECR purchased the rail line and the operating easement frori1 CV; a portion of the 

purchase price was spe-eifically agreed by the parties to be allocated to the right of 1vay. See 

Agr:e:ement behveen NbCR and (:,eptral Vermont Railway, Inc. dated October 6) 1994, Schedule 

In this proceeding NECR .ha.s presented-a current appr:aisal ofthe rigb.t of way pwperty. 

Notably, PAS· once agam did not present any .ilternafive valuation of the right of way~ and relies 

splely on its legal argument that easen)J:ptproperty is not entitled to any value despite NECR 

having all ot"fhe attributes of ownership. In .support of its argument, PAS cites ,primarily to rate 

cases involving western. c4f[iers ·where: tl:ie issue is addressed in the conte.">:t .of the acquisition of 

land for construction of the required "stand alone railroad,''17 Such situations ru:e not dirnctly. 

e.pplicabie to the valuation being done here, PAS has not cited td any tr.:ickage rights 

compensat~on decisions to suppmt its position that easement property should be given n,o values 

NECR understand,s that k the. v-.1estem United States many railroads obtained their properties 

1
~ As part of a comparative NL V analysis, the ICC detetmLt)ed that some of the Middle Section property is foe and 

some is easement See Amtrafct; 1988 ICC LEXIS at *59-63. 
l" A i;;opy of the, Agreement is included fo Appendix TV, HC Documents. 
17 PAS.also cited to a feeder line case where NLV was beingcalculat,;-d, \Vhile it is accepted that easement property 
is given no va!ue in ai1 NL V, that ls of no consequence here. The ICC has previously IJoted that NLV 1s not an: 
a.ppropriate method for calculating value in a trackage tights compensation matter, SeeAt::.M l. 
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tfu:ortgh land grants and dJd. not pay for the undetliing property, and that thfa Inay explai11 the 

assumption. in the cases pcited byPAS. Hm:vever, that is not the. situatio11 in the 11ortheast, and in 

the northeast, it should be presumed thatth,:aa.ilroads ha:ve paid fut their rights .of 'l<vay - \Vhether 

easement or fee: Where value has been paid for easement property, the Board is dear tbat the 

-current value of the easement propeTty (not the historical acquisition cost or book _price} should 

be used to value the property. See Total Peifoche1hicals & Refining USA, Inc. v. C-SX 

1:tans[lonat;mi, Inc:, STB Docket No. NOR 4:2121, 2016 STB LEXlS 271, at *146-147 (senred 

Septettiber 14, 2016) (for easement,$,. apply current value not acquisition c.osts); Sunb,elt Chlor 

AlkaliPartnefshipvNorfo:lkSouthern RaifwayCompa-,,91, STB Docket No. NOR 42130 {served 

Ju:ne20~ 2014-),2014·STB LEXIS 150~ at *210-212; PublicService CompanyofColorado alb/a 

JCCEL Energy v. Burlington .Nothern and San/a Fe Railway Cqmpany;. SIB J)ocJcet No. 42057 

(served Jurie 15,, 2004), 2004 STB LEXIS 335., <l.t *3H, *319 (applying current value fo 

easements; finding $J& million value instead of $99.000 baSed on bi stone acquisition costs}. 

Smee it! is clear that NE.CR paid value for the easeme:t1t and has all of the teSporisibilities of the 

owner~ itis entitle-d to consider the cur:re11t value of tl1e :ease1nent. 

ff the railroad continues to be operate~ easemem property has as much value to. the 

:i;;;1i.lrnad Qr any operator as fee title. Accordingly, :it is appropriate for ,:m RCNLD or: VIP· 

valuation t9 include full value for the real propetty. Moreover, since. NE<::R has shovvn that 

consideration \'.lfili paidfotthe right of way,. the Board h~ been clear that NECR is entitled to use 

the cu:rtent value of the right of \iv4y in its 'laluation, Since PAS has not offered an alternative 

valuation, the Board should accept the appraisal sub111itted by NECR_ 
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2. There ls No Basis For Excluding The Value Of Rehabilitation And 
Capital Improvements: Made To The Trackage Rights Line That 
\Vere Funded 'With Public Graat M.onie,5. 

NECR acknowledged in its Opening Statement at l 13, that public gr.git 111onies have 

been 11sed over th~ years for a portion 6fthe reh~hilitation of, and capital improvements to, the 

trackage rights line. PAS argues that approximately $22,000,000 :0f NECR 's. estimated value of 

the trackage rights line should be excluded from the interest rental calctilation because (1) the 

funded improyements were to benefit passenger ami not freight operations, (2) were funded by 

federal and state grant money, and (3) are not ,tffWned',- by NECR PAS R-cply at 23-27; 

Baranowski v~R at p. 23.:.:25. PAS is wrong, and the inclusion of such ,,,alue is supported by ICC 

precede-Jt.t. 

Guidan@is provi'ded by the ICC decision inA&A:1:.n In that decision, the ICC did not 

allow .a return on the lift span portion ofa bridge that \Vas financed by t11e Corps of Engineers for 

riverna:.vigation purposes~ and.nor forrail purpos~s;. however., the ICC did allow ipclµsion oftpJ:\ 

value of the pnrfion of the btidge that ,vould be ~ed for rail purposes. The relevant portion of 

fhe decision ptovides: 

205424172 

Our prior finding did not assume that a ,dllfoad ,vas never entitled to earn 
a reasonable refttrn on property don.ated by government We have not 
previously taken such a pqsition and do riot take this pos1tion here. We 
are" however, reqt1ired to consider \vhethtr carriers are· under ''honest, 
economical and efficient tnanageme;nt" This, in tum means that1.:aih-oads 
are not eniitled to a return on capital that is nol used 01; use/ill for tail 
purp()ses~ \\'hen we discussed the fact that the lift span was financed· by 
the Corps of Engineers, our intent ,vas not fo imply that this automaticaJly 
rendered fh<:: asset ineligible for a return. Rather, our intent Was to call 
attention to the fact tha:tthe span was constructed by a third party fo,· river 
navigation purposes. not for rail pzu71oses<, Thlrn:, rail :users sMuld neither 
directly nor indirectly be required to bear the capital cost of a return on the 
'Value, donated or not,. of the.lift span; 
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A&Af-JL 1990 ICC LE.XIS at*L7-l8(emphasis added). See also, A&M, 8 ICC 567 (served June 

5,: 1992), 1992 ICC LEXIS 110 ("'A&Jv-1-Jf''), at *6 (assets devoted torail operations excluded 

01tly if improvelhent represents.inefficient, i..lrn1ecessary improvement} Thus~ the ICC. dearly 

held there isno basis for excluding in1provementsjust because. they were public-i,y-funded (and 

not ov.ined bf) the railroad,· so long as the improvements will benefit rail opecrations~ 

PAS attempts to use this same citatiODo proposing an overI:y restrictive reading of A&M 11 

asserts that the grant funded improvements shnuld not be included because they are related to 

passenger operation. PAS Reply, at 23-2T18
,. As P,:"\S does not provide apy othe,r basis for its 

argument,, the. real difference. between NECR and PAS is in. the interprebrl:ion of the jmport of 

.A &NJ II and the .reading of the phrase '"Iiset-i ot useful for rail use,"' PAS ignores t,hat the 

improvements to track, signaling, bridges and fotrasftucturc arc;justas valuable to the freight :tail 

operations of both .NECR and PAS as they are to Amtrak PAS has reaped alLof the sarne 

benefits_, of the improvements as Amtrak has. Even if'the 1mproven1ents were funded .to improve 

Atntrak passenger operations, the freight operators (both NECR an<;l PAS) have clearly als-o 

benefited from the· improvements, ,vhich included the installation of welded rail, l)ridge 

improvements, increased weight capacity to 286 thousand pounds, and incteac;ed speeds. its 

indicated in the avvartls, the purposes of the. awards include to reduc~ slo\V orders and travel time, 
- - - -r-

;md to increase track spee<ltk It would be different if the grant funded .improvements were used 

on passenger:-0nly improvements i;;uch 1'lS sfation buildings, as t):ie lift. span_ was solely for the 

navigable· water&c But they were not; here all of the improvements have berlefited a11 of the rail 

operators. Wnilethe improvements may not have all been made, l?r made at !hat time,, but for the 

.availability of the grant funds, that doys not make fue improvements superf1uo1..1s even if fue 

existing tracks v,1ere adequate for freight A&Af:.Jlf, 1-992 ICC LEXIS 110 at *7. u.6 (it may be 

1
' A c-Qpy of the Vennont.er and several other public grant documents were included with the PAS RcpJy. 
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cost effective to accdenrt-e improverr1ents not othen11-1se scheduled; replacement with ati identical 

asset is not alv,iays a. sound inveStrnent). Certainly,. upgrades to ·welded rail add 286 lbs w-eight 

limits would have been made by now as they are, becoming. basic requirements for freight 

railroads to stay compet1tive. Thus, although these improvements may have, be-nefited Arotr~ 

they also benefitted freight rail. operations. 

Additionally, the ICC in A&M 11 ,vent on to note that it is pa.rticularly apptopriate to 

include pulJlic1y-funded improvem~nts \\!here the railroad has the obllgatiou t-0 maintrun the 

goveuunent-finauc-e-d infrastructure (asis the case in this proceeding} 1990 ICC LEXIS, at*l8~ 

fa I.6. As explained above, NECR has all of the ownership obfigations, including maintenance, 

Interest -rental is intended tn allow the -0vv11ing railroad to ea.ti). ;i sufficii:mt return so that it cm 

replac4 its ~ets at the end of their useful life. Thus_, even for publicly funded itnprovcmenL\ a 

railroad µeeds to earn·~ suffjcient return to be able to iater i;e~lac~ tb~ asset. Under all of the 

public funding agreements cited by PAS and mclttd~ m their Reply~JfECR bas the deat 

obligation to pay for all mairltenauqe .. Accordingly, there. is no basis foi excluding~¥ publicly 

:funded irnpmvements from thevalnatim:119
. 

PAS also argues that, based on the ICC s decisions in Arntrak I and Amtrak II, it should 

noChave to pay for .any improvements that benefit AmfraJs or thati'elate to improving the 

infrastructure of the rail line beyond FR.A. Class 2 (beca11Se, they argue, the valt1e of the taking 

was based on the grant back of trackage rights). As discussed in Section I above~ 1\TECR believes 

that such· testriclicms were in.tended to cover the tbeD:-planned Amtrak hriprovements that B&M 

bad refused to make, and the caps· were established b.ased on the planned upgrade to FRA Cla$s 

rl PAS gratuitously indicates that NECR: did not produce any doct\ments related to New }latnpshire grants. PAS: 
Reply at 25, n. 70. However, PAS includes in its Confidential Documents a New Hampshire Force Acc.~unt th3ct 
indicaies it was produced by l\TECR 0"1ECR-0005~1). The comments by the State of New Hampshire t-aised 
concerns ba-,e;:I on the use of public funds generally, but not with respect to any particular public funds prciv1ded by 
that State. . 

205424111 



Public Version 

2. and normalized maintenance at ti;tat level. They \vere notintende.d to cover later irr1prove111ents 

10 the trackage rights line made decades later., further. in order to have tltese improvements 

funde<l for.all of the caniers, NECR was re-quired to put up the local match~ In the case of the 

Vermonter gra11r, NECR provided funds and materials totaling $195 million. PAS has also 

re,e.eived the benefit ofNECR's matching funds. 

Accordirtgly, it is dear that NECR should be pem1itted to include, the value of \iaiue of 

rehabilitation and capital. improvem~ts made to the trackage rights line that were funded ":fih 

public grant monies. Although. PAS,. like, B&M before it, seems loathe to pay for any 

improvements, and clearly does not ,vant to have to pay for improving or maintaitfrng the frack 

above PRA Class 2, PAS does wapt the benefit of those impfoveinents, ru1d opposed an attempt 

by NECR to limit PAS' speed to what it ,yas v.·illing to pay for_ PAS cannot have it bqth ways -

it cannot argu-e that there was. no benefit or need to contribute to the upgrades, but then argue it is 

improper to deny them the benefits of the upgrades. 

In any event, PAS: arg!IDlentnmst be litnited to tbc !vfiddle Segment as that was the only 

segment that was "'taken" from B&,_\.f and valued in the Amtrak decisions. Segregating the 

publicly-funded improvements by segment~ indiqates that approximat(;:ly $4.8 rrJllion and $2..6 

million could be included in the, value of the Northern and Southem Segments, respectively .. 

BaraJlOwski VS. workpapers (Pttblii;:, Funding Allocation}. 

3. NECR Presented An Accurate Market. Value For TheTrackage 
Rights Segments. Thert! Is No :Basis For App1ying An Economic 
Obsolescence Factor ToThe VIP Valuation. 

As set forth in detail in the RLBA Verified Stttem~nt subn:1-.itted as part of the NECR 

Opening Statement, RLBA physically inspected. the trackage rights segments, and based its 

valuation on the types and quantities of materials. and their condition, as determined in the 
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inspection: PAS.raises questions regarding the values RLBA used for track and track materials. 

To clarify, RLBA conj:mns in the RLBA Rebuttal VS that it assigned -valites-based on prevailing 

market prices at the time, The pri2es reflect~ "like kind~' track and materi;:ils in "'like kjn,:f" 

use/conditions. Deductions for uqtiidation costs were not made, and would not have bee11 

appropriate because the materials are not being removed;_ the track and materials were being 

valued in place. \Vhile the VIP vafaation is not the same as RCN'LD, the valuation of the track 

andmateria.1s in their cun-ent condition is com;is1ent with how rail and materials may be valued 

under R~NLD- Moreover, the valuation under VIP is likely more conservative than an RCNLD 

valuation in that RCNLD \Vould also include various costs related to reconstruction that ,vere not 

included in the VlP calc.ulations; RLBA RehuttaI VS, at 3-4. RLBA believes that the estimates 

oflhe va1ues and copditions of the bridges and ti.1r111ds on the trackage rightsse;grnents p,repare-d 

by its engineering expert, based on bis railroad e~perience, recent construction experience, and 

his actual inspection of the NECR lin~ segments, are re1iab1e estimates. and should be accepted 

by the Board, itLBA Refo1t1al VS, ai 4. 

NECR does not believe that in caldilating interest rental in. this proc~eding;, it -is 

appropriate to adjust further the already depreciated values of NECR's road property by an 

economic obsoJescence.factor as suggested by PAS. PAS suggests that the remaining VIP 

values should be, adjusted to reflect the economic obsolescem;:e ofNECR's assets a"i reflected in 

that ce1iain Duff& Phelps Determination of Fair Value dated November 14,, 2013 (tbe '"D&P 

Report"). PAS Reply at 27-30. PAS does not suggest that the Board adopt the RCNLD or the 

Valuations othen1.1ise0 set forth m the D&P Report, b11t jtLSt $electively seeks to apply the 

ec-0nomic obsolescenc:e adjustn1ept To cherry pick mis one-aspect of the D&P Report is flm\red. 
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Examination oftlris proposed adjU5tment requires a deeper look at the D~P Report at its 

purposes rather than the limited excerpt provided by PAS \\iith its Reply. Additional relevant 

pages of the D&P Report are aitadied irr Volume IV. The D&P Re_porl is an atiocatfon of 

purchase price, not. a valuation_ In 2012, G\\'l acquired control ofNECR together ¥,'ltli 45 other 

railroads (arid several other businesses) controlled by RailAmerica · through the acqµisition of 

stock of RailAmerica - tfo~re was nqt .a purchase of the specific· assets of any of the sub::;idiary 

railroads. Hovv'ever, GWl retained Duff & Phelps to allocate the purchase price amongst the 

assets of the various railrt}ads in order to esta:bbsh the books and records of the railroads based 

o:n purchase act.ounting as required by United States generally accepted accounting principles 

("G&t..:P'l See D&P Report. excerpts.20 The. Board has ackn:owied;ged in other pr<)c-eedings that 

book values do not necessarl.lyreilect cunent value. 
- ~ ' 

With respect t-0 ttack ,w.d structures, D&P useq a ''unit-in-pia,ce'~ approach. They began 

with. a calculation ofRCNLD (although ,vithout the. L!.Se of railroad acCQunts the Board generally 

requires for RCNLD calculatin:ns); Aft.er calculating the cost to rep face an asset with like utility 

u:si11g current m&teri_al and labor· rates, D&,P adju~ied lhe value dovm.,vard to reflect physic::al. 

depreciation. It is 011ly after RCNLD was calculated that D&P considered economic 

obsolesce)Jc.e. D&P Report, N~CR-0027887-0027888. 

Economic nbsolesc~ce does not retlect a change in the physioal condition of an asset; it 

is an aqjusunent toaccount for external factors. Esst11tially it is an adjustment if the assets used 

in the business are not being used to their fuU economic potential - i.e" Hiat tfac; assets are not 

generating an adequate retum base.cl on their depreciated value; D&P Report, J\i'ECR--0027894, 

It is more reflective of a market values Hov.rever~ as discussed hereafter in connection 'l:Vith the 

20 PAS 'indudeaonly fueex:cerpt dealing with ecom.1mic obsolescence. To give the Board a bettet umlerstandii:ig of 
whatibe D&P Report is and isn't, NECR is including additional pages of the Report in tbe fonn produced in 
discovery as part ofVolume· IV-BC Document!:;. 
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discussion of the CE method, there is no readily available market value, .and accordingly, NECR 

believes that the interest rental component should be based. mr the value of the assets in their 

current condition .. See A&A.1-1, 1990 ICC LEXIS 110 at *12-13 (adopting RCNLD in the absence 

of a rehable market valuation). Econoniic obsolescence is not the same as physical depreciation, 

an.d is not and shobld not be p;;irt of the RCNLD or VIP findings of tlie value of the assets in 

place -in_ their present cpnditfon. Moreover;c it is clear fuat D&P applies the economic 

obsolescence factor a.t"ter it calculates~ and not part of hoWit calculates, RCNLD '. D&P Report at 

NECR~0027960. 

PAS seeh to -apply ec-0nomic obsolescence because it is a convenient factor that it saw 

was used to :reduce me asset values dmvn to book value. PA'S suggests that the adjustment 

sho.uld be made. to reflect market value: However1', the VlP analysis is Qeing used because there 

is n@ available. contemporaneous.market value. Because economic obsolescence is. an adjllstment 

basi;rl on ~'temal factors mtd 1he eatnmg power of the assets, it does no-t tet1ect a reduction 'pf 

the value of the assets in theircurrent physical condition as .presentep_ in llie VIP analysis_ 

In ATSF, ICC Fi11ance Docket No, 22218:, g I.CC 2d 297 (1992), 1992 ICC LEXIS 43; at 

* 13-18 the ICC noted, in the context of discussing RCNLD, that the goalis to estimate \-'vhat it 

would cost to duplicate assets in their present condition. See also Ac$lli,1~lf, 1990 ICC LEXIS 

374, That cost is certainly not affected by econon1ic obsolescence. 

Over dissent the lCC in A&Af did allow '0actuarial adjustments'' to the; bridge that 

considered otl1e:t factors that could affe,et the life expectancy of the bridge. In that p:i;oceed~g, 

I'vfP had done an actuarial assessment.based on a 1946 ICC bridge study. applying "'Imva curves" 

to evaluate ihe various eJements of the bridge in question ... A &M-lll 1992 ICC LEXIS 11 b, at 

*'46-65. No such actuarial e,,idence. has bee11 introduced hete to adjust improvemenJs such as 
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bridges a:nd tunnels. ftJtliough the ICC considered actuarial adjµst_m:ents to the bridge, it did not 

apply similar adjustments to the appraised value of track, ties, signals or other assets, or to· land 

value.21 SteA&M-111, Appendices. 7h\:l decision to allo.w consideration of iliese factors seems 

inconsistent with the ICC's .earlier dedsicms that had rejected l'vfP's argument that the bridge" 

would not be replaced because of economic" factors (it was nut generating enough inpome). 

4. NECR RestatedinterestRental IJsingVIF Approach. 

Based on the.foregoing, NECR does not believe that anyiadjusunents to· 'il1e.value·.of the 

trackage rights lines is appropriate. However, as noted in Section III B.4 above, NECR has 

agree;d that the p:re-tax: cost of capital is 14.77%, instead·ofthel5.97%. set.forth in its Qperurlg. 

Applying theadjusted. pre:.tax cost of capital yields the foltowing;results for interest rental:?2 

:E. Although N;EC.R Accepts PAS' Proposed Use Of Actual Maintenance 
Expense$, PAS' Calculation Of Capital .l\1aintenance ls ·wrong, And Thus 
Its Calculation Of This Element OfSSWI(Flawed. 

One of the elenients. of g)W is the alloc.ation to the tenai1t carrier of its proportionate 

share of share of track maintenance and property taxes: 1l)e parties have agreed on the 

21 The D&P Report does not apply ec-011orr4c .Qbsoiescente to land values. 
21As discussed in NECR's Opening Sta:tett1enL interestrcntal is sometimes d1arged monthly (or annually), .and 
sometimes by the car mile. 
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allocation of prnpe-rt}' taJces. See Section. 111.B above. The parties also agree that track 

maintenance includes both ;routine rrtaintenance and capital or _pmgra.'11-maintenance. 

PAS proposes · that the: µartii;s use actual. maintenance ex:penses ofNECR as opposed to 

the maintenance model the NECR presented in its Opening Statement.21 NECR i.s willing to 

accept use of actual m~intenance cost$ as: the basis for the c~Icuiation of the new trackage rights 

fee as proposed hy PAS. 

However, PAS' e-,--timat~ for capital maintenance expenses of approximately tlllllis 
gro$sly understated, and. ihus its. proposed ~ocation of maink.nance expenses is ,;vrong as welL 

Despit~ · arguing that .$e· calcula:tjons must be based on actual maintenance costs, PAS does not 

use actual 2014 capital maintenance expenses. Instead it uses an average maintenance expense 

based .~m a summary .document produce4 by NECR during discovery. However, . .PAS ignored 

the a:dditlomtl documents produee.d by NECR \vith detailed. infom1atio~ on, the capitalized' 

maintenance expenses incurred in 201J, 2014 and .2015 through May 31.:24 These records wete 

,1ll maintained in the ordinary course after NECR came under tbe common control of GWI as 

part of the RailAmerica acquisition that closed in late 2012. The dc)cuments. show that NECR 

spent the foJlowing amoorns on capitaJized maintenance applicable generally to all of NECR's 

tracks/5 r'tot including any amounts that \Vere reimbursed through public funding: 

E lr1 its Opening, NECR presented normalized maintenance costs using a model for routine and prograni 
maintenance usfugcertam a'>surnptions that wuuld ke:ep the rail ma current state of good repair io'r current da.5ses of 
track, to cove.r contingencies for damage. to the raiJ a..,d bridges, to generally maintain the railroad :infrasiructure. 
See RLBA Rebuttal VS at 6-7, 
14 Although PAS says no capitalized mairuenance in!on:nation wasprodt1ced except fot the one spread.~beet :it 
referenced.it must have ()verlo:okedilie spreadsheets that were produced :asNECR_D04594, NECR_00459'5, and 
NECR'-004596. Each docurt:tentfachided the over20 sheets for the ye.at that were applicable to NECR. Each of the 
c-0mpk1.e odginal spreadsheets also included information on the other railr:qads in GWJ's Northe$t Region. which 
were BOt produced. For ease. of review, NEC R is riow producing the portions of the. summary sheets for e::J;cb period 
appllcable to rIBCR that were not produced with the (1riginals. Copies are in.:luded in. Voiume IV HCDocuments. 
15 NECR has notindu.ded capital rna.inleriance on specific projects located outside of the tra.ckag!" rights line.s, or 
spent on nor1-maintenance of way items. 
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Capital.maintenance tends to varyfromyearto yer-a.r,. and accordingly~N£CR suggel::its 

using a2..,.year average. RLBA Rebuttal VS at 8. Because the figur¢s for 2013 and 2014 ,:vere 

kept under current N~ECR mana~emen4 and represent the 1riost recent i:'\vo years under 

consideration, NECR believe:$ this 2-yeat average.is more accurate and representative of capital 

roainteriance spending than the average U$ed. by PAS from a form which was dearly uot 

c-0n::rplete. 

PAS has accurately reported roe antount NECR spent 011 ordiuary/toutine maintenance of 

• ~01·4· L . ·~· ' 6· -way m z . a.s ucmg ':i; -.... - \.,,.; 

Using this 2-year av~ge for capital mai..n.temmc.e · and the agreed upon routine 

ma:intenance,. the total maintenance costs to be.alk>L-ated to the trackage rights segments would 

be: 

2014 Ord111ary Maintenanqe 
Avg. Capital Maintenance 

Total: 

NECR docs not object to PAS' proposed URCS regression analysis for allocating 

maintenance costs to the trackage rights segments, Ad.Justin~ for the cl:iarrge in the capital 

maintenance calculated by N"ECR results 111 the foUmving P A.S cost per car mile fm; maintenance 

and property taxes: 

_____ .., ____________ . 
Jb PAS asserts that it should t1ot be tequired to pay for maintaining the tntck fo excess ofFRA. Class 1 despite the 
fact that it insists on operating at the currently allowed Class 3 speeds. However, PAS actepis the reported rbutir'te 
maintenance costs .. 
71 This equates to $-mile based on NECR's total track miles ¢f394 tniles. 
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R NECR Restated SSW Trackage Rights Com1_knsation Using ViPApproach. 

Based on the agreed upon and adjusted calculations of the elements of SSW as set forth_ 

above, NECR restates the SSW trackage rights d:nnpensµ.tiQn using the VIP approaqh, an:d 

allocatfog interest rental to car miles, as follows: 

Southern Middle )Northern 

----------f--------------------~~~-------' 
M . t $0 61 $0 ,_:Li J Co~: ;:;n~;r -. - .:L '1_ 

Mile ! __ _ ~:~i;;::Y~~:~s 1---~---$-0-.0-4--+---- $0.02 ! 

2014 I 
$0.081 $0.03 J I Agreed 

Properly Ta:x:es 
per car mile 
2015-.:2016 

Dispatching Ii 

Costs per Cat 
Mile 

2054241.72 

I 

$0.02 

I 
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Interest Rental $2.SJ I $5.68 $4A8 ! 
per Car M.iJe I 
Total C.osts per $3.48 \ $626 $5.08 
Car Mile -2014 

Total Costs per $352 $6.27 $5.10 
Car Mile-
201S-20Hi 

-

IV. THE BOARD SHOULD RKJECT THE OF USE OF A CE APPROACH IN THIS 
PROCEEDING TO CALCULATE THE TRACKAGE RlG:RTSFEE UJ\i'DER 
ssw·~ 

A. The CE Approach Is Not Appropriate For Use In This Proceeding. 

NtCR has -previously argued to the Board in connection with its Methodology f\fotfon, 

why the CE meiliod is not appropriate for this proceeding. PAS in it$ Reply acknowledges as 

well that its CEanalysis should not be .applied in th:is proceeding. 

As traditionally applied by .the ICC and tbe Board, the CE method generates a ·vjlluation 

base. tor calculating interest rental by multiplyh1g the specific earnings as-signed to the trackage. 

rights line. by an earnings mnltipHer. The earnings multiplict is detenruned by dividing the; 

market value of the o\-vning railrnad's total railroad prope11y by the owning tmlroad's total 

railroad e.a.rnin2:s. ATSF. 1992 ICC LEXIS43 at *15-16.w See alsoTPW 1994 ICC LEXIS 175 '-" a· - - - ' _- ' .,. 

at *10-11; CS.¥ Corporation, N01fi1ik Souihern Corporalioni et: ar - Control arui Operating 

Leasr:s / A£reements- Conrail et. al. - Responsive AJ7plicalim1 - S1a1e of New York bv and ~* - - -" ., 

through it& Department of Transporlalio11 and Neil' York City Economic~ Development 

Co1poration; 4 STB 75 (1999). 1999 STB LEXIS 297 ("East of I-Iudson rraclcage; JVght.f')-29 

~ The CE method was applied, and ~aked by fue lCC; 1n tbe series of SSV/ Compensation cases. 
""PAS does not use the same CE method. See Baranowski VS .. Rather Mr. Baranowski merelv calculates the 
earnings aftriburable to the trackage rights segmen:is, and then "capitalizes"' them by dividing the earnings by a 
discount rate based on the- current pre-tax cost of capital. 
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The CE method has been U-<sed primarily in ni.erger cases where trackage rights have been gnmted 

to addres-s a competitive hann, and where there is a contemporaneous market valuation of the 

mvning/1-an-dlord railroud. See, e.g., East of Hudson Trackage Rights, 1999 STB LEYJS 297; 
- -

s:~W Compensation' cases. The use of the CE method requires,, an19ng other itenis, a current 

market valuation of the Jaudlord .railroad, overall earnings for the landlord railroad .and accurate 

line specific earnings. It is only appropriate to use tL-ie CE method if all of the factors are easily 

a~ce:rtainable from the facts and cirtl1111Sta.nces :of the parfo: .. "Ular proceeding. See TPW. 1994 ICC 

LEXIS 175, at*l 1; ATSF~ l992ICC LEXIS 43,at *l6;A&Af-l, 1990 ICC LEXIS 110, at *2'_;3i 
r - - - -

* 10-11. That is not the_ case in ibis proceeding. 

B. In Any Event~ The.CE Approach AKPresented By PAS Is Not Consistent 
With Board Preced'ent. 

Baranov;,ski i~·11ores the fact that lh!';:re is no "ctmtemporarteous market valne'' available 

for NECR, and PAS .does not even suggest that thete m- one. The most recent transaction 

invohring NE¢.& was ihe acquisition by Genesee & Wyo1ning Inc. ("'GWI") of RailAme:dca. 

{,ene.~·ee & Wjtaming !he. -- Control - RazlAmefica~ Inc? e:t al.~ S!B Docket No. FD 35654 

(served December 20, 2012). The RailAfuerica a<lquisitfon was not a stand-alone acquisition as 

vvas present in the SS'fV (\1mpensation tases, ,and the purchase price for the Rail America 

acquisition cannot n1 any v,,ay be frai-ned as '"'contemporaneous market value" frJr the NECR,_ or 

the specific line segment in question ill thiS: proceeding. NECR was one of 4 J LLS" subsidiary 

railroads owned by RailAmerica. and the acquisition also included foU,r Canadian subsidiary 

railroads and several non-:railtoad businesses. The putchase price was based on a public auction 

ofthepliblicly4raded stock of RailArnerica, based on the data and foarkct conditions at the time 

ofthea1lcti0n. The transaction was valued aJ1d announce,d. in July 2012, ba,sed on finaricials from 

205424171 



Public Version 

201 1, over 5 years ago. 30 Neither NtCR, nor any of the other RailAmerica subsidiaty railroads" 

were offered forsale as separate entities, so there was no separate bidding or market price set for 

NECR. i\ny attempt to allu.cati.'\ fai1:ly a portion of the pll.rchase price paid for RaiL4merica to the, 

actual value of NECR would imolve numerous assumptions and would not be nearly as reliable 

as the lump sm;n purchase price considered in the SSW Compensa1io11 cases. See A&,W-1, 1990 

ICC LE.US 110, at *1.2-13. Se,e also, TPW, 1994 LEXIS- 175, at *11 (CE method requir~ a 

market value for the owning railroad} 

\Vithout such a conten1poraneous market ,,alue,. tlie CB method is ilOt appropriate. 

Mureover,. Bara11owski' s method of merely capitalizing 1he segment earnings does not reflect 

how the ICC and. the Board ha\1e detem1ined Lhe valuation base for cakulaiing interest rental 

.rights earnings undet the method .. 

A)though N ECR does not agree that llie use of the CE method is appropriate, 6t that 

Baranov,tsld's method properly determines the valuatfon base; NECR has revieived the 

Baranov;rski calculations and believe: that .there are other errors as tvelL Accordingly. NECR 

comm en ts oh those err(:\crs, and- presents an. adjuste<l interest rental using· PAS' fonm\la in the 

event the Board were to consider that fommia, reiterating that applying CE in lhis proc:eedingis 

not appropriate. 

l. Allocation Of l'lltCR Costs. 

To determine NECR eartrings: attributable to the trackage rights segments, Baramnvski 

aJiocates both NECR freight revenues (derived from way bills) and NECR costs_ r\s part of the 

allocation, Baranowski uses URCS31 io calculate the fixed and variable costs ofNECR whi.cb are. 

then allocated to the trackage rights segments. Fixed costs are aJJocated by traffic density. 

30 The acquisitfon of Rail4.Inerica closed m Ocr.ober 2012, over 4 years ago, 
:ii Aside from other Daws~ it is witlel;ii recognized that URCS is not designed nor ac.curate in cakulatiog short line 
coi;ts .. GentwaI Purpose Costing System, Docket.NQ. EP43l (S11b, No. 4), and the comments [i]ed therein. 
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NECR bdieves that ?AS has significantly overstated the variable cost portioII and understated 

the fixed c-0st portion of NECR" s total expenses. Ste RLBA Rebuttal VS, at lJ-13 (including 

restated Table 19). Because im:;ome is a1Joc.at-edbased on total costs, the effects of the error are 

somewhat muted. However:i NECR calculates that the result is a small overstatement of 

operating earnings -allocated to the non-trackage rights line (and slight urnierstatements of the 

earnings attributable t-0 the ]\,fiddle and Northern Segments). See PLBA Rebuttal VS, at 13 

(incl\lding restated Table 21 ). 

2. PAS Fails To mcl:ude NECR Earnings From Trackage Rigbt!l 
Revenues. 

Jvlor,eover, Barano,vski fu his calculation of NECR earnings excluded irackage right'> 

income frort1 his allocation of revenue. As such, he did not consider or include NECKs ii::icome 

or eami.T1gs refate-d to the trackage. rights fues paid by users ofthe trac,kag{} rights seg,neiJts (PAS. 

andr'\mtrak), NEG'Rhas calculated the-amount of trackage rights income it reu:,ives from tise of 

each of the trackage rights segments. (Because the revenues are directly- attributable to the 

particular segments,. the income does not need to be a!localed u.nder Baranov-'Ski~s ATC method.) 

Accordingly, NECR adds $-:Of Amtrak trackage rights income, and·.· ofPAB 

trackage rights income to the analysis. See RLBARebuttal VS, at 14~15. 

3. PAS Understates The Earnings Attributable To The Trackage Rights 
Segments. 

fp:r:ther, NECR believes that the CE method requ1res consideration of all earnings 

aifributible to the line segments in question~ including those of the. tracl:;.age rights tenant, here 

PAS. Th1s is particularly true here \.\ihere PAS, the tenant carrier, not only has overhea:d trackage 

rights, but it also has the exclusive right to use the Middle Segment of the trackage rights Hne to 
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serve; cusk1merS and locations timt were being,sen~ed by PAS" predecessor B&M in 1989,32 and 

fo compete for nevthu:siness to and fronithe Middle Segment. lmportantly, because the cun-ent 

trackage rights fee is too low (as NECR c.ontends in and seeks to rectify in this proceeding), PAS. 

has had an unfair cornpefitive edge over NECR in obtaining traffic on and from the lvfiddle 

Se&rrnent, and NECI{;s earnings are artificially depressed. See TPW, 1994 lCC LEXIS l75 at 

'* 11 (exclusion -0:f fue tenantcarrier:s earnings fr:om the line would 1::xd ude a portion of the. line's 

earnings, but inclusion would be circular to the calculation of compensation).33 

PAS acknowledges that its earnings attributabie to its overhead traffic should be 

included, .and includes a figure in its calcul~tions for such. earnings?4 How~ver, Baran.owsli 

does so by applying r ... 1ECKs e:arrfo1gs per tat mtle without any explariation: of1.vhy he believes 

that PAS' revenue -per tar :o:iile a.'!d/or costs per car mile are the same or similar to J\TECR"s. 

(Since NECR-iseffectively pioviding asubsidytoPAS, PAS' costs should belo~ver.) Moreove1\. 

Ba,ranov.tski d.oes not -include any PAS earnings related to the subsumtia] revenues revenues PAS 

ret:-eive,d for services to no~-exdusive- custornets located 6ii the Middle Segment See RLBA 
- ' - - . - ~ ' - ' ' - ~-- - __ , - - - ' "-' -_ ' ' 

Rebuttal VS at 13-14.35 This notable exclusim1 \vottld als0: cl~ly detract froin tbe CE value of 

theNECR, 

Not\;i,dlhstanding ihese omissions, for the purposes Qf recalculating earnings and interest 

re,ntal. under the Baranm,•ski CE apprc:>ach, h.J';ECR bas included the J'AS earnings as set forth by 

32 'The Middle Segment was first tramferred in J989 from B&M fo Amtrak (and subsequently to NECR's 
predecessor .CV}: Pciot to the transfer, B&M was the owner of, and the serving earner on, the l\1:i:ddle Segment. 
33 In the case where trackage, rights are irr.ipose-0 as a merger condition, of course, there are no existing earnings by 
lhe ~ckagerights temmtsin:ce the right-$ -are prospective . 
34 PAS does not include PAS earnings for the Middle Segment, arguing a,s discusse<l previously, thatit shou1d not 
have to pay interest nmtaJ on the I\11ddie Segment. As discussed ab6ve, NECR does not agree. Although not sbo,;,m 
in the BaranowsJ<j VS, bis calculation of PAS earnings fw the 1-11&:Ue Segment were $bown in his w9rkpapers. 
~
5 A spreadsheet of the on-lin.e customers and revermes was:produced by PAS :in discovery.: (PAS-HC~745) and is 

incltJded in Volume IV HC Document,. Because these earnings; aNnot: from pre-existing customers or locations to 
whk:h PAS h;,s exclusive rights, the.re can be no argument that the earnfugs :from such customers ·were included in 
the Amfrak l compen~ation calculation. 
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Baranowski, including for the Middle Segmenl The adjusted results as shown in the RLBA 

Rebuttal VS, ihdicate that if the CE method were applied as proposed by PAS, the interest rental 

per car-mile for the segme11ts Would be: 

P.er J\iTECR 

Southern Segment --

lviidclle Segment -

Northern Segment $. 
Per PAS .. -

\Vb ile · NcCR has adjusted the Baranowski CE analysis for comparison purposes, since then::: is 

no recentNECR :transactio11, there are flaws in the calculation of revenues and expenses and 

there are omitted. earnings, the CE analysis presented is not reliable or accurate and should not be 

considered by the Board. 

THE BOARD SHOULD ENFORCE PAS' PREVIOUS AGREEMENT TO GIVE 
CHANGES IN THE TRACKAGKRIGHTS FEE RETROACTIVE EFFECT. 

There can be rto question that,PAS agreed to have the Board's decision in this matter 

have retroactive effecL In aJetterto the Bqar:d dated and filed June 30, 2015, incorinection with 

the subnrissfon of a proposed schedule,, PAS "vrote: ''The parties agree tbat any new 

compensation determined either in me<liation or by the Board \NB! be retroactive to the date of 

NECKidiling ,vith the Board 9fits Request to Set Trackage Rights Terms and Condititins:,36 

The Board acknmvledgcd this agreement i11 its decision served March 12; 2015. Although PAS 

now argues that it did not kno\v hovv' long the proceeding would t<ike, and that it thought 

mediation would be successful, the. agreement of the parties, as recited by PAS, clearly did not 

apply only fo mediations 

36 NECR.'s request was fil<::d on June 17, 2014 .. 
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NECR only agreed to mediation because PAS agreed to make any new c_ornpertsation 

tcnns retroactive. NECR did not believe tlmt mediation would be successful, and believed that it 

,vould cause a de1ay in the proce-vdings. This turned out to be correct 

Moreover, NECR is not at fault for the.length of these proceedings, This is a litigated 

ma.tter; and both parties- have sought to protect their: :ptoper interests; A good portion of the time 

for tbis proceeding was due i:o PAS' insistence an pursuing \i\iide-rnngfog discovery oi1 every 

conceivable SSW me1hodology, although it 110,vargnes that none of them should be app.Iicable~ 

?Dd Submfrs a CE .method analysis that e\ien it says should not be applied. 

ln tenns of fairness,. it is p:u-dcularly iLttl:air for PAS to raise its objection at thfo late date. 

The Board should enforce the agreement of the pa..rties and give theten:ns.retroacth·e effect 

vL THE BOA® sHoULD ADOPT r11E caA""~GEs TOTHE AG"REEMENT 
PROPOSED BY NECR, MODIFIED AS SET FORTH HEREIN~ 

As discussed. above, Paragraph 2.2 of the TO provides that if the parties cannot agree on. 

modifications oftenns, the- Boa.'li caµ be ask-ed to impose modifications, Other than a re~ir.iction 

on the imposition of arbitration requirements, Par~oraph 2.2 does not restrict tb.e tenns that .can 

be rriot;iified; This fa consistent \vitll ICC's decisiori in Amttak fl, that afler.20 ye:trs either party 

have the right to :request a "'new ag_Teement", 

As noted m its Opening Statement at 16, NECR would voluntarily accept a single 

trac:kage rights agreement covering all three seJ:?,1Uents if the Board lifts the limitat1ons applicable 

to capital improvem~rits ::1nd eliminates the M1ddle Segment cap on payments fur 

maintena11ce/tratkage rights fees payments,37 If the Board does not do so, the NECR n;:qub,~s 

that the Boru:,d impose separate agreements for each segrn.ent. 

' 7 Thi;,. bifure34on is consistent with the findings the Iloc1td should inake that. PAS' arguments related to limits on 
:Raying interest rental and maintenance caps me grouude.d in the Amlrak I:>ecisions and relate only 10 the Middle 
Segnient 
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In jis Opening St.'tiemeut, NECR set forth a suggested revised form of revised trackage 

rights term_<; and c--0nditions marked to show changes from theTO~ PAS in its Reply addresses 

the provisions of the TO, and includes_ a draft marked to show changes from NECR's draft L~ 

this Rebuttal, NECR wlll limit its connnents- to those provisions with v,ihich it continues to have 

disa5'Te:ements, noti11g that there are many sections on "Which the parties agree.3!! 

0. 7 Definition of"CV Lines'· 

NECR added ihe phrase "'which are currentlyovmed by NECR'' not to assert a title claim, 

but to establish it as the current. party in control of fue _lines. NECR owns the tracks and· 

structures, and as discuss~d above, \Vilh respect to the right of way property has an exclusive 

unrestricted operating easement (with the right io purchase any or all for $1.00). In for exarn_ple, 

· State- of .Afaine proceedings, the. Bµa:rd has trea:te:J the holder of an unre~tricted freight easement 

as the owt1er of a rail 11ne. If the Board does trot choose to impose the .language initially 

proposed by NECR, thep NECR suggests the folfow1ng alternative: ''and v,thich have 

subseque1\tly been conveyed to NECR ~' 

0.8 Definition of"'Effective Date~• 

A$ discussed m.ore folly i,n Sectfrm -v above, PAS agreed that any new compensation 

would be retroactive 1tme 17, 2014. and the Board shortld enforce that agreement and reflect the C" - ,. ' - - • ........._ - - ' 

agreement in this section. 

0.9 Definition of "Former B&l\1 Line" 

As with_ the definition of ''CV Lines" above, NllCR docs not Hnderstand PAS' objection 

to the proposed language "and 'Which are cun-ently owned byNECR.'0 NECR certainly o:wns the 

Fonner B&M Une to the same extent CV owned the Line. If the Board does not choose tp 

,s Attached hei.~l:Q as Exf1ibit A is proposed fonn of TO showing changes from PAS' draft \Vhere there is 
agreement, no changes have b-een marked. 
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impose thelanguage initlally praposed,.by NECR, then NECR suggests the follbwing alterrn:itive: 

"'and whi9h has subsequently bee11 conveyed to NECR." 

0,11 Definition of ''Hazardous Substance" 

In light of the heightened sensitiyities and increased FRA regulations relate<l to the 

transporting ;1.nd handling of hazardous substances post Lac Megan tie- and other instances, NECR 

believes the TO needs to include- additional provisions vvi:fu respect to the respt,)llSiollities of the 

parties with :respectto the handling of hazardous sub:,iances. The proposed reqnirer;nents: on the 

handling of hazardous materials are consistent v,dth public policy and the RT:P's focus on 
' ' 

operational and public: .safoty. 49 u.s~c. §10101(8). As is CllStomary, the de.finition is broad_ 

For example, these provisions \-vere foclude<l-in a Class I/short line trackage. rightc:. agreement in 

Rapfrl Ci~v. Pierre &Eastern Railroad, Itut -Acquisition and Operation Exemption -Daknta, 

Minnesota & Easter,-i Railroad Cmporation, STB Docket No. FD 35799, However, the 

specifics of the requirements ate cove.red jn \Vhat was proposed in SectiOn 9.2. 

See the i-e_gponses \\11th respect io the definitions in Sections 0. 7 and 0.9 above. 

Consistent changes should be made to all three definitions related to the Li1ie and it'> 

components. 

l. 9 Restrictions on Ttac,lra-i:re R:fa.hts 

Becaus.e ther~ has be-en a dfapute abo:ut \Nhether the. trackage rights allowed PAS to 

"'hauF' cars in the account of :another railroad ovet the Line, NECR added proposed Sections 

L9(a) and 10.7 to eliminate any continued ambiguity. As PAS did, NECR v;cil! add.ress this issue 

more fully in its response to Section 10.7 below. N'ECR believes that allm:..,fog PAS to market 

haulage equates fo eiiending PAS' subsidies to dthers which was clearly not intended or 
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coni:empfa:ted in iht; original TO .. To allow hanlage ,vould pass PAS' cost advantages on to any 

other railroad that shows up with a train; If the.Board agrees that haulage is o:r should not be 

pennitted, then NECR requests that this Section 1.9 l;>e included in the new TO. 

2.2 Tenn and Termination: Reopener 

NECR proposed shorteni:ri~, the reopener provision from 20 years to lO years. Because 

the agreement itself ·remains .perpetual. as provided in Atntrak II, this should not create any 

significant uncertainty for either PAS or shippers. Given the current rate of change iri. the 

railroadindustrj,, the 20 year period ihitiai1y:h:nposed 1:iy the ICC is too long. The 10 yeartenn 
- . '' -

has. led to the.argument by PAS that the pmposed increases D1 compensation requested by NECR 

ate too large. As a compromise~ NECR sugge;sts a 15 year reupener. 

3. l Compensation, 

Throughout its Opening Statement :and Rebunat NECR. has set forth its view that 

.conipens<1tion should be ba..~.d on the 1hre1.J elements described in SSW Compensation (setnut in 

NECR's proposed. proyision), a11dhc,w those amounts should be calculatedfor each of the three. 

segments. Even if the Board were to carry forward some of the specific ten11S related to the 

Middle Segment, there is no reason that all of the elements of SSW Compensatio11 should not 

apply to the Northern and Southern Segments. NECR's proposed language merely reflected the 

addition of tlm 6"SW Compensation factors. Ille language M Section 3.1 11nd other sections of 

Compensation shciuld be made cansh~ent \viththe I3oard"s findings on competL~tiou. 

3 .2 Compensation: Minimum Track Condition 

There is no nee4 to :hiclude a minimum maintenance standard. As noted in Amtrak 11, 

1990 rec LEXIS 52, at *17-i 8, the minimm:il. standard V0S only included in the TO because CV 

voluntarily suggested it The ICC wnuld not other,vise have required it. PAS' concern that the 
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tra£kage rights segments might be dov,mgraded is misplaced, but perhaps motivated by PAS' 

recognition fbai it may be difficult for J\1ECR to maintain the infrastructure since.PAS does not 

pay its .fair share~ Under ii$ agreement \Vith Amtrak,NECR is required to maintain the. track to 

an even hlglier level (FR.A Class 3), and unless Amtrak service stops, and other us¢ dedjnes, 

there is little lilceliho;;id ofNECR downgrading the line, V/h1lePAS is pa3ing fora portion of. 

the rnainterumee, as discussed abc\ve, h'ECR does not believe that it is paying its f..lll share to 

maintain the Line in its current condition. (If }JECR is aw--arded the compensalicm requested 

herein, NECR would be willing to agree to maintain the trad( to FRA Class 2,) 

.3:3 Compensation: Variable Costs 

NECR has proposed only having the opportunity to have PAS pay fo:r:. additional variable 

coststhat arise; \\~thoul waiting for the reopener~ .alloc_ated ib the same rnmmer that variable: costs 

ar-e aJJocated under SSW Comper,sdtion, 1'{ECR's proposed language merely reflected the 

addition ofth~ SSIY Compens1.11iiH1 factors~ 

3A Compensation: Rate Adjustnlents 

NECR's suggested language is int.ended to make sure that the inflator reasonably keeps 
- -

PAS payml:lnts, originallybased on a static date ih time, on pace w1th anticipated increases in 

costs. Othenvisc, at the ne);__i reopener the parties wi.Jl be back to argufog ovc..-r whether the 

increases are too high. NECR has c-0nceded to- the removal or the prQvision that changes cannot 

be 1ess than zero, 

·7 Compensation; Allowed Capital Prn)e.cts 

NE-CR agrees lo the deletion of thelan&ruage ·"or desirable in NECR's discretion in the 

ordinary c-dutSe.'' Notwithstanding giving upa direct reimbursement of a.capital project, NECR 

as noted in response to Section 3.l and abovc,.that it should be entitled to an interest rep.ta.I return 
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for the value of the upgraqed infrasti119ture. However, ~TECR does. not agree to unexplained 

deletion on bifling procedures-, or the change inJ:he allocation basis from the NECR suggested 2 

year period to the PAS s~gested 5 year period. A 2 year period seems more reflective, oftbe 

parties' proposed prospective use of the improvements. PAS~ deletion of the payment terms is 

inappropriate and '.'Nould lef!.ve NECR v.'ill tm contractual vv·ay to collect 

J.8 Comp~nsation: Interest RentaL 

PAS' 6qjection to this section seems to be because NECRis not dear on what tax rate 

will apply in calculations of interest rental. Currently NECR :is' .consolidated with its parem 

company for tax purpose~ and that is the tax rate that }~ECR would propose to apply. (Bec;mse 

NECR"s par:eilt company is publicly traded,, that tax rate is readily available ~n1d fraI1sparent) 

However, thls is a perpetual agreement,. and }{ECR cannot be sure 1.hat Viill always be the case. 

Therefore, if ::md whe1:i,. NEQRWere not consolidated \vith its par:entth-en:NECR'sstandalone tax 

rate w9uld be used. 

J;9 Compensation: Auditing, 

Audiiing-ptovisions are now common pla¢e, and ate particularly essential to make sure 

that all users of the rail Jines are complying with all FR.,'\ and otller safety requirements. Given 

ho\,,, PAS sometimes agrees to something, atid then changes its mind (for example Ofi the 

retroactivity of compensation), NECR feelf<. i\ must have the rig.lit and ability to confin11 ,vh<::ther 

PAS is acting,inactotdance ~ith the terms oftbe TO; NECRwouldRgreeto the deletion of the 

objecte;i to plrrase "Without linfrting the ge;nera]jty of the foregqi11g." NECR is also \\lilling to 

limit· the records to. be audited to those related to billing and payment,. and to agree that tbe audit 

would be by an independent auditor it t,,lie recnrds would involve confidential shipper 

inf mmation. 
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5.1 Scheduling of Maintenance 

The term "best efforts" r:equested by PAS could imply that NECR has to take- any 

measures, regardless of additional cost to accommodate PAS' operations-'-- despite the fact that 

PAS \~1ould not be contributing to such additional cost. "Reasonable efforts" as proposed by 

NECR would a11ov,r NECR to balance the b1-i,rdens in a more fair and evenhanded way. 

5.5 Operating Rules 

The intent of this section was to allow NECR to issue and change its operating mks that 

gb\iem all use1'S ofthe trackage rights segments NECR as well as PAS mtdanyone else. NECR 

would agree to modify 1he language to indicate that they .are talking about non-discriminatory 

rules. as suggested by the hrnguage cited by PAS. 

7.3 Release and Indemnification 

Initially it shm;tld be nC1ted that PAS presents its objections to the proposed changes in 

thi.s .section as if they are being imposed solely on PAS, That js not the case. T'he sedio11, and 

the changes, apply to a collision between. the tr.ain of '~either parry""' and ~ third person. The 

additional reference to Amtmk is for darity Ai'ilftakis clearly a thJrd patty (not one the parties 

to the TO) and already covered. Although the current Amtrak agreernetit prO\iJdes for 

indemnification, that will expire in 2020 (long be-fore this one reopens), and there jg no guarantee 

that the current indemnification provisions will be continued ot continued in the same. form~· 

Adding third :party injuries mak-es sure that all possible damages are covered. Of course, this is 

only providing indemnification~ te., .it provides coverage if a claim is brought against the other 

party for damages.:- and the claim is settled or succeeds in litigation. Adding the ··and defend'' 

obligation allov,1s the indernnitor. fo control the response to the litigation, and to p:i;event an:y 

unneqessa:ry or unrem;onable settlen1ents by the olliet party (about which PAS has e-xprcs~-ed. 
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concerns) .. A oooperation. on defense clause could bead<led as 'f.VelL PAS' affiliate Springfield 

Tem1inal is a party to an agreement \.vith ,Amtrak that provides for defense as well as indemnity 

including fot injuries to Amtrak passengexs, 39 NECR' s changes do not cha nee tl;le overall effe-ct. 

of the provi:.--ion, and to the e}\.-tent it does n:iake changes it does so evenly \.villi respect to each 

party. There is no reason not to accept the NECR proposed changes, 

9.2[sic] Ir1surar1ce. 

While there were no specific insurance requirenients to back up the liability and 

indemnificalion provisions in the origirtal TO, I.hat does not make them unreasonable to be added 

in the context of the new TO. It is common practice for trackage rig)1ts.lalldlords to require their 

tenant users to carry ins.t.1rance of the types, .in particular if the user is .not a Class I railroad, or 

other public company ,vbose financial wherew1 that can b.e readily evaluawd. The individual 

trackage rights agreements cited by PAS that involved NECR affiliates involved just such 

c-nusiderations, (The NECR affiliate. ,~1as required to continue its existing coverage.,- but NECR 

ati:d its affiliates. are covered by in excess of.$200 rniUion .of insurance ~ more th.in is being 

requesteo here.). FL1rther1 requiring insurance is cousistent ,vith public policy as railroads, 

including PAS, carry dangerous goods and the Lac Megantic incident demonstrates tbat 

underinsured cntitiei;; can create significant burdens on local and federal governn1ents, which is 

cleady .contrary to public interest, as it is likely any compensation paid to victims would come 

:fromrax- assessments. TI1e burden ofmafataiipng insurance is one thaf PAS should bear, 

As noted above the current arrangements ,,tith Amtrak will expire i_n 2020, and th~te is no 

guarante:e that the current indemnification provisions \viU be continued or continued in the san1e 

19 A copy ofthe Agreement between Amtrdk and Springfield Terminal dated December 9, 1988 fa 1ncluded in 
Voltlllie IV -HC Documents. See Section 5( a), OJ 
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form. As a consequence, PAS'' citation to the existing Anttrak agreement provisions is short~ 

sighted. 

As a practical matter~ according to documents produced by PAS- fa discovery, PAS 

already c-arties a. subst1.ntial a1nount of insuranc:e,40 and this requirement should not be any 

additional burde.nonPAS. 

92 Transoortation of Hazardous .substances. 

As PAS notes, the proposed language that if has deleted, would in large part require PAS 

to comply with applicable laws and regulations, an~ lays nut requfreinehts necessary fot 

-compliance, NECR as the effective o-..v11et (despite PAS' argument,;; to the contrary) of the mil 

lines has responsibility for what l1appens on its lines. &id to. exclqtle these provisions as Ji.A:S 

propQses vvould create ambiguity as to NECI{"s ability to collect for any failures of PAS, tlms 

reducing incentives for PAS to act resp:onsib1y. These provisions require PAS to act 1-11 

co1.,m1pliance to protect both tr.ie public and NECR, The provisions do not add additiom1I. burdens: 

on PAS, but ensure that it acts responsibly ai_,.d Jav,fully \vifu r~spe<;:t lt'.) its handling of Hazardous 

Substart.ces, and gives NECR a direct Way fo requii:e PAS to comply or to con:1pensale NECR for 

non-compliance 

10.7 General Provisions; Haulage 

Both here and in Section t ,9(a), NECR has added language to make clear tlJat PAS 

cannot use the trackage rights to haul cars for other carriers. Because haulage cars would remain 

:in the accom1t of earrier for whom PAS was providing the haulage, there are questions about 

whether PAS i:s responsible. TI1e parties have previously presented arguments on whether 

haulage is permitted under the TO. NECR's pQsition is set forth in its Reply to PAS Clairi1s filed 

•
10 In discovery PAS provided a schedule of i:ts excess liability im,t1mncc,, a copy of which ts inc0luded in Volu..'i1dV 
,-.FJC. 
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October 9, 2014. As the Board n.oted .in its December 23, 2014 decision, "PAS does notr:ebuL 

NECR ~ s argument" As PitS points out in its Reply, at 49, before the- TO, B&M and CV YVere 

parties to a "1930 Agreement:> that governed the trackage rigl1ts of B&M over CV. ln that 

agreement, there were references to one party performing haulage for the other. PAS uses that to 

argue that the parties knew ,11,bat haulage v,1as and could have _prohibited -it if they ,vanted to. 

NECR believes that the 1930 Ag_ree:me--nt: demonstrates just the opposite, By including a 

provisions that specifically aUow~d certain haulage, the parties \Vere indicating that haulage. 

would 0tbenvise not bepe.rrnitted. F1;1rther¢ in discovery-, PAS t-onfinned tbat neither it nor its· 

predec.essors have ever used. the· trackage rights to perform haulage for another carrier {e;,;:ccpt in 

the limited instance:· wnere PAS is hauling cars .for Norfolk Southern ·Railway that are 

interchanged \\'i.'th NECR}.n. This confirms the p4,rties' understanding of ,,iJlether haulage is 

pertnitted, 

Regardless, there is no re<ISon notto add such.a. provision to the new TO on reopening. 

1,\s discussed above th~ reopening provision does nottestrict the tem1s thm can be .modified. 

PAS ack11owledges in .its Rep.ly at p, 50, "Such language [prohibiting haulage] has become 

commonplace in trackage rights agreeutents today.'~ 

The p'rohibition 01)- haulage does not restrict PAS: access to any carriers~ and cannot be 

said to upset any c1cm1petitive balance that rt1ay have been considered in the AmrrakDecisions, 

PAS h.as the right to :interchar1ge tra:fffo and provide joint moves With earners that connect to the 

Middle Segment ()f course, PAS' proposed haulage for VRS v,,muld involve not onl)" the. 

Middle Segment, but also the Northern. Segment ,vhich .vv-as not the subject of the Amtrak 

Decisions~ There is cenamh.' no reason. that:NnCR should have to allow haulage on the N. ~ o . ..1ihe.rn 
' - ' -,L ' .. - - - - " __ .. - ' ~ ~' -

and Southern Segments,. 

4-t A porttohof PAS' response to NECR 's deficfency Jetter isfrrdudedas part of Volume Ill Public DL)turnents_ 
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J 0.8 Assignment. 

NECR reiterate-s that the al~ougb the language :proposed would require consent,, it also 

requires ihat NECR not be unreasonable. Such a.requirement is commonplace <ll1d aµpropriate; 

NECR s..houJd be cortcerned and informed about tl1e identity of any proposed operalor whose 

trains will be commingled \vith Amtrak (and NECR) on rail lines. for which 1'.TECR is 

responsible. In any event, there is no substantial impact that vmuld result from the change from 

""after consultation." to '·following wTitten consent ihat 'Will not be unreaso11abl y withheld'° as it 

applies to tbe assignment by PAS to an affiliate. 
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CONCLUSION 

For all of the foregoing reasons-, NECR request that tbe Board determine new 

compensation for tbe trac:kage right lines and establi.sh new terms and conditions for the PAS 

trackage rights over each of the tlu:ce segments as requested a11d justified by NtCR~ 

Pated: January23, 2017 

205396424 -59-

Respectfully submitted,, 

l] _ I ,.\ 
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CERTIFICATE OF SERVICE 

[ hereby -Certify that on this date a copy of the foregoing document V,'as served on this 

date by the method indicated below: 

By email on: 

\Villia~m A. 1\ifuilins 
Baker and Ivfiller PLLC 
Suite 300 
2401 Pennsylvania Ave, N.W .. 
Washington, D.C. 2003 7 
WMullins@bakerandmiller.com 

Eric R. Benson 
1 R:aihvay Lane 
Burlington, VT 05401 
bensonpatentlaw@comcastnet 

Jeremy R. Fi.<:cber 
Drtnm:nond Woodsum 

· .84 Marginal Way, Suite 600 
Portland; lv.m 041 O 1 
jfischer(a)dv,rmla,v. com 

By US- first class mail, postage pre'-JJiUd 9:n: 

Brian R. Searles .. 
State Of Vermont 
One National Life Drive 
M0ptpelier? VT 05633,,-0001 

Dated.: January 23, 20.17 
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VERIFICATION 

I, Dave Ebbrecht, President of New England Central Railroad, Inc., verify under 

penalty of perjury that the foregoing is true and -correct. Further, I certify that I am qualified and 

auihorizedto file the foregoit1g document. 

Executed on Janua,_ry 23, 2017. 
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PROPOSED TRACKAGE RIGHTS TERJ\-1S Al-HJ CONDITiONS 

0. DEFINITIONS 

As m,_c,:i he):'e~ the follo\,"mg capitalized tenns have the fullowing meanings (any other capmilized terms be.ing 
defined in context hereafter): 

0.1 "',,\greement'' means !he ten:ns and cond1tion:, oftrackage rights as a whole set forth herem, as though the instant 
terms and conditions had been ag,,reed ta contractually by PAS ai'Jd NECR. 

0,2 "Amtrak>J: Jlieans the National Railroad :Passenger Corpomtio-n. 

03 "'B & 1\1" mean Boston and Maine Corporarien:, a corpcn,ation wi1h its principaJ office at Itau Horse Park, North 
Billerica, 1.1:A OJ 862. . 

OA "CCR" means Claremonr and Concord :R;µJway (including its succes5ors. and assigns). 

{);5 "Conveyance Date>' mean;; Septemhcr Q, 1988~ thio date -on which B & M conveyed the Forn1e-r B' & 1\1 Line tt, 
Amtrak, illld on which Amtrak conveyed the Same to CV, pursuant to the Order. 

d.6 "CV" mearn, Centra1 Vem1ont Railway; Inc., a c-orporation with its principal office at t Federal Street, St 
Albans, VT 05478. 

0.7 "CV Lines'' meaus the :approximately BA-mile rail ]foe between White River Junction, Vermon1' and Windsor., 
Venn(::;nt, lilld the approximately Hl.6-nule nul line bertveen. Brattleboro, Vermont,. and East Northfield; 

, Massachusetts, both of wbiah bdonged to CV before the Ct.mveyance Da,tt) anrJ which M\<e subsequently been 
1 conveved toJ;,-rECK 

{4-:& '!Ef'fect;\·e Date'' meam9..c8 .. :'§ffechve Dare'' means \vi_w resoect 1o the compensation ,tenns nlSettion 3 Jit:reo[ 
June 17, 2014 .. the date on whichtheparff12s agreedrevise.d~onmensation woul<Lbe effective and with res:pect.ti..1 
othertenns and conditions hereunilll!:, the efiectiv.edate established by order ofth~ STB. 

0 .. 9 "Fm:mer B 8: JvfLine"meaus the approc'>,'TI111'ltely 48,8-n'lile rail line between \v:'mdsor, Vennont~ and Brattleboro, 
Vermont, con veye-<l by_}:?, & M to Amtrak, and by Amtrak to CV, .. on the Conveyance Date pu\-suartt to the Order and 
which; has subseauenthr been conveyed to :KTECR, 

0_10 ·'GMR.C" me.ans the Gteen.Moµnrain Railroad Corporaliop (including its succ~esors and iJSSigm1}. 

(LI 1 [Inleationdly 0111:ttted] 

0. 11 ''Hazardous Substance'' means .iny· SQQ$tlmce whlch is hazardo9s lo persons or property and mcludi-:.:.~\,iitbout 
limiting .the g,meralitv of the foregoing (i) radioac;tive,.~:l'.J})Q~y'..e:, J1Qlli.QtJOUS. corrnsive. ticammahle _Q[.J.9~ 

5;nbstance.s: (ii'! substances tl:rni endau2.e.r; the health and safety of persons: and (iii') sub.stances dcoJE!t~4.J.\'.I be 
hazardQJIB. toxic or dl.lJi!?.1:r.:Qllii under anv law or :teguJ_atiOllllJJ;'l'L.9Lll~reafter enacted by mv !.!;6Vernlnenta.ct-1mtbori~' 
baviM iari~sficrion. 

0-,12 ''ICC'' means the U.S. Interstate Commerce Con:ttnission .. 

OJ 3 "'Line'' means the CV Lines and tht; Fornier B &. M Line togetb¢t:.1m~l~·J.l,ich fills sub~quepilv been 'wn.Veved 
to 1-:JECR~ . -

OJ4 ''NECR'' me.ans. New Eng.land Ce,1rt:r:at l{ailroacl, Inc., a corporation \,iJth its principal office. a1 [INSERT 
ADDRESS} 

OJ 5 "'Order" meims Ute decisi.o.n ·of the lCC m National Railroad Corpol:'ation--Cotiveyance of Boston 
and Maine Corporation Inte.resiS in Connecticut River Line in Ve.rmont and }Jev./ Hamp,hire, dated August 4, 1988, 
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served A~<iu$t9, 19&8, and published at pages 761 ilitough 817 of volume 4 of the ICC Repm:ts, Set-0nd Series. 

0.16 "PAS" I!ieanS Pan Ani Sdill:hem LLC, a limited tiafoHt:i company with il'S principal office at{INSERT 
}illDRESS]. 

0,17 ~-sr means the Springfield T errninal Railway Company (mcluding its successors wd assigns). 

!J.18 "$TB" means the US. Surface TranspQrtatlon Bpard ( inclm:!ing any successor agencies). 

1. GRll}ff Of TRACKAGE RlGHTS 

1. i Subject to the terms and conditions offhis Agreement, PAS shaU have the none,)cdusive right to operate PAS's 
triius:, locomotives, cars and equipment. with PAS's pwn cre\Vs over the Line, as more par:ti<:ular]y deuned as 
folknvs: 

)<J1 main line track and. passing sidings between a point at the interlocking at East NorJmeld, l\:I.assachusett..s 
(approximately Iv1P NECR MP 110.51) to the Bank switch at White. Ri,•er Junction,. V ~rmont { approxima,tely NECR 
:Mp BAO). . 

L2 PAS shall have only overhead running nghts ~ver the CV Linecs. 

L3 Pb<;. shall have the exc]u~ive rightio serve all existing shippers and shippen;' facilities that wen;: located on the 
Fom1er B & M Line as of tl:)e. Cl;mveyance Date, including any and all new s:hipper$ that locate at such existing 
facilities. aft.er the Con:veyance Date, provided that PAS makes available a minimum three- d?.y pe1 Wel;',k: service 
a'.longtbe LLrie. PAS must consult witl1 tbe shippers an.d.ensure-tbeir needs are met up to three day per week ~ervfoe, 

1.3. l Fot puiposes: ofthfa Section 1.31 "e..-xisting shippers and shippers' facilities:"' shall mean industries and facilities 
at rail sidings tvhic)l received or tendered rail shipments during the twelve months irrlmeoiate'Iy prior to the 
Conveyance Dare. 

1.~.2 For purposes ofthis Section L3, ''three day per wee}<: service" shall mean the provision of local set-off =d 
pick'-'op servir,e to shippers on the Former B & M Line at least three times per week (Monday through the foHotving 
Sunda)() in each-_4n-a:riori · 

l .3.3 J\,1ECR sball be permitie.d t-0 Cc\mir\ence service to .existing' shippers and shippers' facilities upi:in PAS's failure 
to make ;,vailablethree da:yper week service during two ,veeks out of any four we.ek period, unleSs such fuilure is 
extusedbySettion 10.fr. 

1.4 Except as prov.id;c:d Ill SecfionL3, NECR :and PAS shall each have Lbe right 1Q cnmpete for. and serve the 
following $h.ippers and shippers' fu""ili.ties on the Fonner B & M Line: 

(a) shippers and shippers' facilities focated on the Former B & M Line which did not i::eceive or ie:i;i.der rail 
shipments during the hvelve mom.hs immediately .priot to the Conveyance Date; 

{b) any other new shipper,;; 

(c} any existing.shippers and shipptrs' faciUties to which.PAS does not provide a mi11lmum. three daypJ>.r week 
serv.ice, as specified in Section, I J_ 

fflA-_I }IEGR sball, upon request by PA$1 provide reciprocal switching to permit P..AS to serve such shippers ans. 
sliipper-s' facilities as PAS may s.:rve hereID1deL NECR shall not be ryqulred to switch cars on .PA S's be.half at 
shippers' facilities 'Wb:i:cb. NE-CR serves by ·virtue ofPAS's failure to make available a. lninimum three day per week 
service a\tmg the Line as specified by Section . .U, but PAS shall retain tbe 1ight to provide service directlv to such 
shippers and shlppers'fm::il:rtie:s, PAS shall payto1'l"'ECR a per switch charge as established by:NECR,. proefided !hat 
such per switch charge is not greater than 180%, of the NEfR 11ariable cost. of providing; such switching service 
computed using NECR's costs computed in accordance with fonm;Jas generally used or accepte.d in STB 

.... 
,.,_ .L -
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proceediogs,R:~ 

L5 NECR and PAS shall each have the rigb1to compcteforand to interchii:nge traffic atBellOw'S Falls, Ven:nopt, 
with GMRC and a1 Ciareroont Junction, New Hampshi,_-e, with the CCR .. PAS shall have fue exdusjVe right to 
interchange traffic at Charlesto\,'ll,,},few Hampshire, ·with the ST. 

L6 PAS sball .have the right of enl:ry over ffie Line .fur any and all .PA.S employees, agents or ,::epresentaiives, 
machinery, vehicles or equip:meut which. PAS may deem necessary or convenient for the purpos-e$ ,>fi:nspecting the 
Line, clearing any .derailments or wrecks of PAS t:ai.-ns. on: the Line or otherwise conducting frs operaiio:rts over the 
Line; provided in eacJi case t1:u\f· t11ch entry shill not lliJ!easenably intertere with operations· oh the Une by other 
carriers. 

l .7 [Intenifomilly Omitted~ No Longer Applicable J. 

1.8 Except as provided herein, .this A-_grreme)Jt cloe;:; not d1minisfr in. iillY 
NECR's right to lease or otherwise aIIow another ccJrrier io use the Line, 

·NECR's right to use _tl:le Pne, .or 

1.:9 Notwilhstanding Mything to the contrary contained in thls Agreement or otherwise agreed b){ the. paili.es hereto 
prior to the Eftective Date, .PAS. ( or auy agents or affJiates acting on tbi';ir behalt) sh-all not: 

(a) ~Ir.tentionailJ• omitt~.d]; 
.fo) permit or admit. wi:fhpu1 permission in writine. from NECit anv third nartv fo the use-of~ orfill}'JJJill 

of ;:he Line_ \lOr ccmtrad. or make auv asrre.oment to provide haulage tNenhe Line of u--.J:ri:s or. cars of 
any !biJ:.dJ2mv which in me nQrmal course of business wouid not be considered as the. trruriS or C'drs of 
PAS or ST. as.applicablec . 

(b) obwu.ct or le.ave anytrain or locomotive unattended on the Line, (Jr stqp its trams or loco:m.i:&ves on 
the Line except in the case of mechanical faiJure or emergency~ 

(c) construct or alter tracks c-0nnecting io the Line, inch1ding: the c.onsiruction, installation or alt-era.tion of 
any switches frQm the Line "Without the express \.'i'fiticn consent ofNECR; .or . · 

(d) construe~ e:rect or place, or c.ause to. be fonstructed, erected placed on or near thee Line, any 
structuJe; signage,. fixture or any other work without the. ~or \vritt:en consentofNEC~ 

{e) (Intentionally omiited..] 

(1) [Intentionally ooiitted:} 

2. IERlvi AND TERMXNATION 

2:1 The 1erm of this Agreemenf shaU com~ence as t,f7:00 a.m. Eastern Time; on theE.ffoctive Da.te. 

2.2 Except as _provided in Section: 2.3 and Section SJ, and subject tothe provisions ofthis'.section, theter:n.1 of this 
"'11;greenlent shall be perpetual. Afte.i; lwer.ty (20fifteen (15) years. from rlte 'gffective Date,, eil;ber party to this 
Agreement may s.eek modifications frtw the other and, if satisfactory modifications are not agr:eed 10 alfo a 
reasonable period for negotiation, may apply U1 the STB for modifications. Nothing in this sectio:tl shall authorize 
the SIB to impose arhitrafjou requireroentf) tip<Jn eilher party to tbis Agreement, 

2.3 PAS may ter:rn:inaie this Agreementinimediately upon written noti(.e tQ NEC:K 

3. co:ivrPENSATION 
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.QQ~ts, and variable costs actr:ibntable to PAS' usa2e of the Line throm'.hpavmentsset forth in Section 3 1 belo,v: frD 
emere.encv repatrS. ca:pital Uj)f'J;ades and mal:etiPJ .alterations and additions not facluded in mutine aiJ.11~11~ 
~enanteset forih in Section3.7 below: and (iii) interest rental duetci NECR sei fo:r:tliin Section 3.8 belew. 

32 NECR..shaU be solely responsible fqr dispatching alJ operations over the Line and for ifm maintenanc.e and repair 
of the L:ine~ mcluding the signals and the. signal and dispatcbj:ng system which controls operations on :it. NECR shall 
_L~ep the Llne,. at a1U:imes thr:oughout tlrn term of this Agre"-ement or any eAiensioas thereo4 in not less tfom. FRA 
Class II condition. 

~J-{~ntiaoal1y cra1.rtcd;jj 
1,.'.L!?A15 shalJ pay to NECR $f l pet tar mile f-whetber loaded oremotv focludin 2 lGc0IDotives. cabooses and work 
e,quipment) of traffic actu~llv 0nernled bv PAS for 1tsassi ITTJee) over fue Line to pav fonhe trac1W2tHiE:hts QIID1Q.~4 
herein as a contr:ibmfon tmvirrds the wS""..s of disnatchin<> maintenance and repatt of the Line (:including the 
mai'ntenance_ reoairar'ld operafioi'r6fthe sirnals and the sirnaI and dispatching svsremwtdcb c~mrrols ooerations on 
it). Additionallv. if NECR identifi~s additional variable cogs attributable fo PAS" use of the Line:. the per car mile 
fee shall be adtustoo bv tbe antmaI amount ofruch variable costs divided bv PAS' cat miles durinl!. ilie previous p 
months. 

3 .4 Except a<: ptherutise proV1ded herein,. all ;payments tQ be made by PAS under this Agreement shall be adj u.sted on 
March 31'' of eachyear dµringfue term of the Agreement, fi1rppcelevel changes from July 1, 2.015, (using Second 
Qua.--i:er 2015) b'-a.s-ed on the relationship of the mostrecent quartet's Association of American Railroads (AAR) 
Eastern District,, Qllarterly Indices of Chargeout Prices m1d Wage Rates(Ta:ole C:::}-'"Material prices, wage rates and 
supplements combined (exclndi:n~ fuel):' to comparable indices ofihe quarter t\\ielve months previous'. The first 
adju.<;tn:tent to be made shall, be b)'!Sed .;1n ihe c-0m.parison .of the. Seo;md. Quarter 2015 ii.dex \.'alue to U1e Second 
Quarter-2016. · 

PAS shall have responsfuility for and shall report aod, pay directly t-0 the 61\fn.et or the cars, aU mileage, car hire 
and other charges acguing -on cars in PAS's trains on the Line. · 

3.6 ;NECR shall i~sue its billto .PAS for th,::. payments.specified by Sections L4ca:nd' Section 3J arJd Section J.8 
hereof by the fifr~tb ( 15} ~Y' of each month for the traffic transporrerl ..:luring the preceding c<Jlendar month. PAS 
shall pa)' to NEC:R: tbe amount shown on such bill by the last day of the tnontb follov.ing in which such bill is 
isimecL Pa_ymentsnotreceived by PAS by such l~t day o~fbe month irnvbioh fhebillis issued will accrue interest at 
th,:;rate of oue ana: one-half(l .5%) percent per montlifor each month or portion of a month by ;,, .. hicb the paymenns 
late. · 

3.7 In the event thatNECR is. reguiredto un.clertake any majCir capital projects {not generally included in routine or 
program ma:imenaoce_) ,'\,hich may beco~e i;iecessary due tt, changes in applicable local, state or federal statutes, 
ordmances orre:gulatfons, or by cat&i.roplric occurrences on 1he Line, including but not limited to, floods, washt,uts 
or destruction Of bridgfs,. or imp1em.tintation of Positi\ie Tram Control, PAS or its assigoe~\ shall pay its 
proportionate share of the expenditures actuaHy )Ilade by NECR for such capilatproje:cts based upon the percentage 
Of total car miles on the" Line atml:mtahieto PA,S'~ (bdts>as.sigoee's) average traffic volume during the'"'~,.,.,,,~-~~· 
-j)eriOd p~eci:tlfog the rapital prnjeatwo t2) year period preceding the capital µroiect 1:,'ECR shall issue its bill to. 
EA.S. for the na:vm~nt~ suec!fiecj. by this Section 3:7 ~.2-®n as p,ractjcabl<::c followimr the acceptance of a ]}id .\lX 
comrnencemeot of the can ital project Payment!;_not received lw PAS bv sucbjast dav of the monfu in whicb ihs'J;@ 
is issti.~ v..-m ai;-&t)li,jnterest at tl}e rate o:f one and one-half fl 5%,) :percent Jlef "lnonili fur each mouth or pot1ion,_9[g 
month bv ,,,hich thee p~vment islate. 

3_g ·[f!nti=ntioaally omlttaa.H 

3. 8 Tu fuJl satfafaction. of ans, and ,all obligations of PAS to pl'lV for th_e interest tell@! CQJ.IIPQ[lf:.111.fpr tlrn 11Se of the 
Line, PAS shall pay ta 1\TEC~ $( . 1 monthlv du.ring the tern, of this .A2.rnerneut The interest' rental conm(ment ~hall 
be adjusted ea£:h vear based on cha~~-s in l\1ECR's :pre-tax cost ofcanitaL as determined by considerine. (he post-tax. 
cost of capital as derennined bv the S'IR and the.effective :;innuall:ax rate prNECR.. or.iis Rarent companv if NECR 
is. consoli,:lated with its :parent for tax purnose.s .. 
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3.9 _NECR reserves the rililit ro audit the :records and activities of PAS solely for the purpose of verifyime: PAS's 
rnmnfiance with the hrllfug and pavmJ.nt filovisious QtJJ;gs Aeteerilent. To the extent soch a.11\ijt includes .the 
revie\v of' any qonfuiential shipper mformatioll.'. such audit shall be cnndllc:ted bv rm indeoendent amlitor mutuailv 
airree,;L.19.J?Y the parJ]es (the "fudeoende,nt Auditor'') who shall keep confidential information confidential andnot 
disclose s:uchjgformatkin t9 J;ffiCR. Without lim.Trin" the 2:enerditv of i:be foreirornE. PAS shall keep and maintain 
true and U>lTect books, re~Qrds and accounis wiili respect to its volume of cars along wifuanv annual statements arrcl 
"'urnmaries, fQLlt!lSJfod o(mn,..tli}yea:rs aft~lfte term (lftfos Amement. PAS shall !!Don request ofNECR. make. 
available on reasonable aqvanu:: notice and during nm:mal business hours and nennft J,,'ECit. or the fndependent 

. Auditory,_,JicS applicable. during such period to inspee-1:. mgike copies ot and alldit all su.:b records. Ifihete is any 
.revision to chan,es as ;i resutL·of an audi1,._:p_avmem: sbirU be ma.de vl'itfiin iliirt:v (30) davs ofthe_auqit. The urovisioIL~ 
of this Section 3.9 shall surYive the termination of this Acreetnent. 

4. ADDITIONSMlD ALTERATIONS 

4-. l NECK :;ha li :pa_y for ru;id be responsible- .for the construction, maintem1mce, re-pair and renewhl of any additi~mal 
connections to the Line which it may require. 

If.PAS determines that changes in or add:itions and betrerments lo the Line, ii;ltluding changes in 
commillllcation, dispatching or signal fa.cilmes as they existed im.tnedfately prlor to the Effoctiye Date, are required 
to accommodate PAS'::: operations beyond that required by .NECR to accomrnodate.NECR's and Amtrak's operatfons. 
over the Lint\ PAS shall pay for the constmction of Sllth additional or altered. facilities., including the lfl.UUruil 
e,--pense ofrnaintaming, repamng, and renewing such additional ot altered f;;tc.ilfries. Notv,tifhstanding the fmegoing, 
NECR shall have the right fo approve of any s:µch addition or alteration prior to its cousf:rµction, which approval 
shall not be unreasonably withheld, a,,d suc;ti addition or alteration shall be construded in such a manner as to 
minirr.tize infoqerence with.NECR's or Amtrak's operations overtheJ:me. 

5,.SCFIBDULt'NU OF TRAINS A1'TD .MAINTL'NANCE; OPERATING RULES 

5. l The ttarr,s, louomorives,. ca.-s and equipment of PAS, NECR, Amtrak, and any other present 0rfurure user of tl-1ce: 
Linc or any portion theroof, shall be operated witbo1.tt prejudice or partiaHrJ' to any party to 1flis Agreeipent or any 
such. other 11Ser anp. in .such a manner as will rt;sult in the most economical and efficient manner of movement of all 
traffic; proVidc.d, howevet; that :N"ECR:shall give priority to intercity rail passenger trains of ]bntrak: tn thi;- extent 
required bySe.ction 402 of ihe Rail P~,;senger Service Act. Notw:itli.standing the for:egoing. PAS shall have the. right, 
m consultation wjfu. NECR. to esrahlisiithe scbedules of PAS'.s trains over the .Line. Trainsperforming local \~'drK, 
whether PA$, NECR or othenvi_S1"\ are n.ot entitled fo p:riority over trains tha( are notp~rfonrung such work. lffiCR 
shall establish }WCR's train sclie.dules with due regard to the tr<1ins to be operated by PAS~ Each party shall tl$e 
reasollil.bfo effi:,rts to p~ovide, five (5) days' notice .of changes in its traffic an.d operating oattei:ns and procedures 
which may affoq the Line. NECR shall coordinate with PAS and use its hesfreasonable- effort.~· it;, scheduling the 
·work ret1uired for an&- 1,1pgra.des of the Line a.nd any future maintenance or repair of the Line to minimize .my 
jnterforence \>Jith or tlisruption of PAS's operation,.<\ over the Line. 

5.2 Any and all ir',Jning tl;iat nmy be required 10 qLtalify PAS operating personnel as to 1\TECR's operating rules (after 
the m1tial training of such personnel, which \\'iii be provided by NECR} shaJJ be perforu:H:d by PAS, and the 
detcnnination as to wbeth;,tr such .operating persormel are qualified UJJder NECR.'s (iperaimg ruJes shall be. made in 
the. discretion of PAS (giving eonsideration to 11ny comments or recommendation..,;. ofNECR). NECR sruill tr..i.ri, and 
periodically recertify in accordance \:vith "N'ECR's operating mles, PAS operating personnel whc) act as inswcton, for 
PAS personnel regarding NEC:R's operating rules. . 

3.3 NECR operating rules shail govern all operations over the Line, and NECR shall repon to PAS. any incidents of 
violation of such rules by a PAS employeec: vrervided. howe:ver, that such NECR .operatinir rules. shalJ not tnJlhlstl::,e 
discri:m,in-ate against_ PAS or.am~QJ;her th:ird--wrt'~ user of the Line. N'BCRmay at its option, fur good cause sbown, 
exclude such employee from 1be L1ne. 

54 In the- event that any dispute arises as to the interpretation of any ope:rating ru.lcs, the mterpreta1iom, of t!1e 
Uniform C.ode of Op:ei;atiu_g Ruless as amended, shall govern: 

-5-
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S.5 for the a\ioidance of dpub_L NECR"s 'onerafu,e_, rules' means NEC.R's nnernti:ag and safety rules timetables. 
special instructions. bulletins, general ordern. aU'thoritaiive directions anA amendmeQts. and spec.ial nlles .2.ovemine: 
tbe inruspo1iatmn 6f Hazardous Subst'ai1ces. and anv supplements and replacements thereto as ccimrmmic:ated from 
Jime to tinm bv 1'.rECR's desfrmateg~~nm.ne: q;fficer to PAS'.s di::sie:nated ope~atllll! office. · ··· · ·· 

6. C:LE..ARING OF DBRAIL1'.1ENTS AND \VRECKS 

6, 1 lnthl! event of any de.i:aiim:eutor ·wreck ofo: PAS train, PAS shall elem the Line to allow for the passage of oilier 
trains withirt a tearnnabfo tUtle. PAS shall perfo1m any rerailing ,wec:king or ,:vrecking train service w; may be 
requirecd in coonec.tion wiih such. derailmer1t or tvreck, in accordance with itscustomary practices.. Exce.pt as: 
provide& in Section 7, fhe cost liability, and expense oftbe foregoing, inclw:ling; withc!Ut limitation, Joss of, tlamage 
to, or dtcSlruc:tjon of m:iy property whats('.le,,er rmd injury to or death of any per.son or persons ·whomsoever resulting 
u"iereiro:rn, shall be the responsibility of PAS. lri the event that PAS does not begiu retaifo1g operations for passage 
of irams over the Line within twelve (l 2) hours of an occurrence or does not vomplete fbe process of \:learing the 
Lioe w'iiliin a re.asonable time, NECR may c.Jear the Line for passage .of trains, and PAS shall reimburse· 1'.'.ECR fur 
all reasonable costs NECR incurs in perfomring such service. . 

7: RELEASE Af-.TD lNTIEivrNTFlCATION 

7:1 Saw as herein otherwise provided, each party hereto .shall be r1;5po:nsihle for and shall assume aU loss, i!amage 
or mjmy (including injury resulting in dea1b) to person.Sor property, foc!m:ling the cost ofremoving any trackage, 
repairing trackage aml c.orrecting euviromnental da:mag;e, which may be o.use<i by its engim:s, cars, 1:rams or other 
on-track equipment (including damage by fire originating therefrom) whether or not the c.ondi.tion or arrangement of 
ihe trackage contributes in any manner or tp a,,y extent :to suchloss, daq1age Qf injury, and whether or nor a tlrird 
party may have caused or contributed to such Joss, damage o]"j:aju:ry, aud fopill foss ur damage to its. eu&rines., cars, 
trains or uiher on-track equipment while on 5,aid trackage from any' cause \vhatroever, exceptfo the case of collision,, 
in which cventthe provisions of Section 7.2 shall apply. 

7"2 lnfbe event of a collision between NECR's and PAS'.s engines; cars, tram~ or other on'-track equipment while on 
the Liue, the apportionment of liability between the partil'.S heretd for .allloss, rlmnage or injury (including iajury 
i;esuitmg in death) to any persor1 (i.nduding l'iliCB); or P AS's employees; agents or represen~ives) or property shall 
be govtmed. by the following provision: 

7.2. l Ifthe emplnyees of one party are solely at fuuit. that parly shall be responsible for all such loss, darn;age or 
ihJury including the cost of removing \\.Tcckage, repairing trackage, and correcting erwitm:unenraldamage. 

7.2J, If the employeet of both parties hereto are at iault:, or ifii,.e cause cif the accident is ;;o concealed that it cannot 
be deterrnmed whose employees are at fault, each party shill bear and pay for all. such Joss, ¢image or injo:ry which. 
rts mvn engines, cats, trtd.ns or other on-track equipment and their contents or property m its custG.dy, or its 
e:m:pk,yees or .others claiming for them, may h~ve. suffere.d by reason or fo consequ.ent~e of the acddenl 
.Responsibility fOJ all other s•1ch lass, damage or injury shallbeapportioued e.qualiybel:\veen the parties hereto. 

7.23 Tht words ".iJl other such los$, damage or injldry'' ryfen;e.d to in. this Section 72 shill be deemed ta include but 
.not he limited rn the cost of removing· wreckage, repairing 1rackage, correcting environmental damage, and third 
party claims. 

7.2.A .As beu.veen the: partitS hereto, tbe foregoing provisioni, of ti;iis Sec:tfon 72 shall be appikable \vhether or not a 
t:hird parfy may have caused or .contributed to the accidc.-:ut 

7.25 The ,vords ''trackage'' .referred to 1u this Sectio.n 1 shaJl be deemed IQ inc)ude b11t not~ l:imitt':d to the tracks, 
structures or faciLitiespertainrr,g to operation ofilic Line. 

7 3 Without fo any restricting the terms of tliis :Section 7~ in the r;ru;e of a collision or acricident between )he train 
6f either ra.ny tu this Agreement and the property of a tni.rtl person or other entity, indudrng Amtrak. includin2: any 
acti'on done. in the lJrocess of trying tti avoid an acddent:nr a collision, such party shaJl taVe harmless a."ld indenml,'}, 
and d..12.frndJ:he other patty forthwith for all damages suffered by {ur claimed a£:a:i.fb'ilJ.J:lte other party including 
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damages 11) equiprru:.(11. and smic1ures ;')Iid third oartv i,,juvl'S (fadudin£!. dearh) or injuries (including death) to the 
employee;, or agtmts oftbe otbei party (including also the results of those actioru; done in the prbc-~ss of-avo1dmg a 
collision or accident),, :and irrespective of the ordinarv negligence or fadt of eirller pa.--ty or s:u.ch third pers0;11 or nfuer 
entity, and mili a ri.ght of subrngation in favor of such. party against any 1,tich thidpersou or oilier ent:i-ty. 

7.4 Baell party hereto shall forever indemnify and save harmless the other party, from and against all claims_, lfability 
or judgments by rea<k'.ln or on. account of any injury to or dealh of-any persoo or.of any loss (ff damage to- property, 
the liability for whlch is ht,rein assumed by Kuch first mc11tioned parcy, and such first :tneutim:ied party shall pay and 
discharg~ any judgment. that may .be obt,iined by reason thereof, and all costs, charges and expenses payable 
thereut1der, including legal counsel fees. 

7,S The patties shall settle, as ben~·een themselves, ml)' claitn for loss or dllmage aceor-ding to tbe terms ofthfa 
Agreement, notwithstanding any judgment or decree ofai'l_y court or rnher tnbunal in a proceeding brought bJ' other 
parties. In case a mit or proceeding shall be co;mmenced by any p.;i:so..-i or coIJ3<Watfon against ecitht.% party bereto for 
at on acc-011Q:t of any Joss, damage or injUi'"}' for which the other party berclo 1S liable un.de:t the provisions of this 
Agreement, fue party so sued or proceeJed agauist shall give to the o{ber party reasonable notice, in writing, of.the 
pendenty of Q\~ch wii or proceeding and thereupon the other party shall a5Sume the defense of such .suit or 
proceeiling or shall save and hold the party ;<,o sued ha.rirJcss frotaaU loss_ and costs oy reason. thereof. Neither party 
hereto shall be bound by any judgment against. ihe othet party UD1e;5~ it sba11 have .:reasonable notice fuat it is so 
requtred to de-fend :arid h-as reasonable opportunity to m;;uce si}ch defense_ \Vhen .such notice and opportanil)i has 
Ol:':en given, the party nOlified shall be boun.d by t:bejudgn1ent .as ta all matters that could have. be.en litigated Ill such 
-sun orproceedfog. . 

7,6 fu every case of death m: injury ~uffored by an flmpToyee :of either PAS or 1'TECR, when compensation tcr such 
employ--q:1 or employee's dependents is required 1:() he paid under any Workmen's compe;nsation, Occupational disease, 
employer's liahility or c1tber law, and eitlter of said parties, under !he pruvisfore of this Agr:eem:ent, is required to pay 
such com;perisatiqn, if such compensarii:m is re(J_uired 10 be pa:id fu in,,-iallmtnts over a period of time,, such party 
sbali not be released from paying such future installments by reason of th~ e..XpirariorL or other· tem1ination of this 
Agre.eme+rt prior to any of the respective dates upon which any such future insral1me11ts are to he pt>.ici 

K DEF AlJLT; P AYJ,1ENT DELil-TQUE:tJCY 

8. L fu ihe event of a mai.erjal breach by PAE of ilie terms and conditions .of this Agreement which cbntinue,S for a 
Drnod of fortycfiye davs aftet notice thereof :troni. NECJC NECR shall have the right to tenninate thfa 
A-gr~ement up~n ninety (90) day$' notice, . · . -

&.2 lf PAS becomes delhiquent in payment of any a.mount hy roorc than foorleen (14) days under the tem,s of 
Section 3, NECR sha,tl be t,ntitled to rete:ih: advance. payment from PAS for each PAS train sc.-cldng actes~ to the 
Line uritil. PA8 satisfies the delinquen:cym fulL If.PAS fails to tender the a,N;mce, payme~ NECR shall be further 
entitled. to e~clude and PAS from the Lint until PAS tenders the advance pa}TIJenL NECR shall bi:: e.ntitled to 
!hese remedies .for deli'oquencies even lf PAS Iras dispute,d me billed amonnt by invoking arbitr,;.tion oc otherwise. 
During the pend ency .c1f any sud1 excJJJsion or eje.ctment, JffiCR sbaJlnevertbeless accept PAS ems for interchange 
at any p<:.iint (m tlie L.in.e. 

9.1 Insurance~ PAS ::;,ball maint;iin tbr:...insurance coy@!!e r~!l.@ed bv Schedule "A'' attachedJ1ert'.!t2,_ 
9.2 T;i:.&11Sm)ft ofHazardo~_5-llbrl°ances, hl the event !hilt PAS transpor..s Hazardous Substances o,'et the Line . .PAS 

fa) comnlv w•itq~ aJI auu!icable federal_ st,i.i_e and municipal Ja1\·s-.rules and regulations indudlng, but not 
limited to. applicabk:nlles and re2.ulalions as set forth_ bv the f_e.cl.~:r&P.Jiilrm,d Administration .{ERA} 
the Pineline agd Hazardous Materials ~afetv Adln111istrµtionJJ:'.HMSAl. the Smface Transportation 
fiflJ!rd. and the Association of American Railroads (AAEl_r.§',12-e.:.1:tine. the handli:l)itand tram;J}c11tin.sr of 
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(b'l ensure its oersn1JJW;] comp]\· with such apolicab!e l.I}."i;li- rules arnl regulations and mei;ct all the 
reguirements and guali!}caiions for traminrr and certi:ficatiQn set fmJh bv such laws. 

nre):lare:at1d ba,~_Jl\:~<1elJ.LiJ;µes .. an Emementy:Re;.:sP.DJ!~f p!an :\vithrespe.ctto irsresoo11setp incidents or: 
rlerafonents in volvinf! Hazardous Substances -OVer the Line. and unon reouest nrovlde" copy to NECR. 
The Emere-encv Respvuse Pian n:lllst i.ndude at a minimum: (i) reoart;im.l: and resnonse procedures in 
the .event of a derailment accident or stJlll on. the Line; {ii) emern.ene,y response service o:rQViders and 
centacts .and tlieir phcme 11umbers:and (iii) foci dent re'portinfC pfrnne nnmbers inofodin2 phone numbers 
for 'NECR. inci_µent repor:t.lnir and local 1'.TECR.111,rsonneL 

Id) ln the event anv accident or derailment 1:nvolvin:e. PAS ran cars, indt1t!im;: r'.ii! cars canvinl! Hazardous 
· . Substances shall occur on MY semneut oftbe Line. PAS rurrees to~ · ·. · 

Ci) immediai:e1v nnrifl loc.aI emenreocv [§Qtmse service pro.riders (including the JotaUire :ill!:tl@il 
in accordance ,,'ith 1ts Ernemency Response Plan, and enspre thal such local emer£encv response 
servii;:.{: nrov1ders have aooropriate information. . 

l'ii) inunediateJy renort anvrelease. leak~ denosiL or 5pi1J of a Hazan:fous Subsbnce fe.E. foel !;pill from 
a:rJ ac.cidenfl tn NECR. ifuJ:,atch, ~,;hether dr imt surih ret~es ate rt;.q_uired to be renorted to any 
federaL state or Iocalauib.oritv. and to a..-w rc2:ulaiory aufhorities as required tl\l law. 

{ju) pr-omptlv respond .to an. accident; or a leak. som or deposit of anv substance (mdudmg \\,~tbout 
)imitation aav Ha:ratd@:t.Substance. waste ot r,oJJntant 1. except to the extent s-uc~ soiU or 
deposit i<: demir,i:n,fsin. nature and results from ilie dav td dav operation of trains bv P.ASnverthe 
J.;ine. PAS shall rake altr!:'asonable actions to contain fue snill and re:spohd in. accordance with its 
R,i;nern:encv Resnon..-;e Ph,,11.;....PI..Qvid~d"'.however that NEC.::.R ~£y_,tli;(;J;Jil~l:iPJ:iabiv remediate. 
repair and res.tore fhe roa.dbed. track and related sinlctarcs impacted ]w anv Hazardous Substance. 
at the e,x'lJeme oftl1e PAS. 

foi) .. provide a wntt.enJpllowc,up iepmi to NECK,,;1:rtbin five (5) wrn:kin\!: davs of anv rnJease, _ leak 
deposit Dr spill on the IJ.mL or wv event on or -affectme- ,NE_C;B. prOR.clttv which constitutes ,an 
off2nce or is repgru1ble undet anv la,~'s. bv-laws. -0r re.2:ulations relatirnr to the prote-etion oftbe 
e:n,riro.mmeJJ.t..J!t is -p1 breath thereof. SutJt foTioW-tlJl te{lort wiU d~§.c;.rfu~_the incfderrt. substanee. 
and volume released. and measures undertaken or nlauned lo ci~aJHlP_Jlud remove the re.Teased 
.substancce and ¥!.D..Yf.iltJJmninated soil. wattt fuid 1tiaterials and wastt::, 

fr)__ provideJ{BCR witil C9ples ofanv and all r.et'.)OTls :made to aliv ~ovcmmcntal aa-encv frtatrelat-6 tti 
such incidents and/or n:.1§ases. IJ]_g(ldj1;i.$n, ?'AS shall provide NEC~R M.'ith :L~9TIY ofnnv atlelied 
viofai:fon ofapµlicabfo_environmental Jaws relatingtns1Kh inc-ident gn the Line: as_wcll as aCOff,' 
ofanv 1,vntten ret.'DOnses made bv PAS to !:.OVernment"iT ~,urhQtities regardrnE: said violations. 

(vi) commeri.c:e am1 complexc~ ar NECR's m8u:csL the clea11up. ~.i,tl.-wsal. and rtnkdfatien of artv sptllor 
envfrorm1entilly UI1SQ_1.1nd con_~ition occurr!_rie on the Line .£h.'1 .. l'!.Jl:c;;.liJt of PAS'!> ontrarioniJ..9~r.Jh.~ 
Line. PAS shall compldelv. ckan up a.··w sue,11:. spill Gr condiGon; sball dfspose of any 
£9111£1.JJ.Jinamd. soil0r wasre. in ,i_propfrJ\• licensed<lisposaLfa~i!h,i: arid shalt reulacecontaminated 
soils with cleiul fill as aoprnprfate lmQ~ the clrcnms.tances., PAS' shall demonstrate to ;-.11:'..CR's 
re-a,<,,_onable satisfa.ction that_ ;,cpy_ impacted lauds and anv impacte.d adiacent. lands haw beer\ 
If!fililtfed to a condition existine. jmmedii;tJ~!;y prior to the c..ontammktion~ 

(vii) ifP.A$ and NECR~e;J:ru:!isa~eement as, to whether anv.such release has been c::ompletelv deaned 
up, the c_ontaininated soil or waste .r,ropcrlv dis:posed of :m_d _rer:ilaced with apmIU2n;.~te dean fill. to 
ttfain a r:eputable enviror,ment,'11 cor.c,,e-uJtim: finn 10 review PAS's. activities and reoort 'whether 
PAS has fulfi]led its ob112atiom: .. If f'AS's nbli2atlq_11'LDfLY_q notl:to:c?n fulfilled.. PAS shall rnke 
fur:thcr attion as is necessarv :to n:cilf-it an:v defic.iJ:m:ics and obtain. a .re-pon from the 
erivm.Jr.mental c.onsu.ltant verif,,[rre::the same. 
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(viii) be sojelv resbtmsible fot all cosls rdaied io me deanc.1m and remerliafinn of ~nv release~,; or 
incidents resulring from PAS's oneriitfom:on: the Line. . 

(e} N:.t'.CR;)na:y :from time to time aerform in!JleL-:t.ions and env1ronmemaL safuty,~k ®d securitv 
assessments of the· Line. NtCR mav .at f!DY tun.e frnplement anv environ.mentaL safotv or sei::uritv 
mea,,<:ures.1[0cedures or :t?.Quiternents that. it considers nec2 ssani or dcsirab!e_,jp its reasonable opinion. 
N"'ECR agrees to notify~~ regarding anv .@ch n;t_i,:'l.51![~$- pn':icedttres. or rtf!.!.!irements and PAS me:rees 
to cooperate. as necessgy,jn implementing .such measures. 

J CL GENER.AL PROVISIONS 

10.1 No Waiver. Waiver of any provision of this Agrnelll.ent, in \,iJJQle or in pru:t, in any one ins.iance shail not 
collStitute a waiver of any other provision in the sa,ue :instance; BQr any ,vaivet of the same provision in Mather 
frLqanceI but each proVisfon shall. continue .in :full force and e:ffect with respect to any 0th.er then .existing or 
sub:wequent breach, 

J 0.21',.lotice; Any notice required or permitted under tlus Agreemerrtshall be given in \¥nting to the .parties at their 
respective addresses specified above, or at such other address for a parr.1 as that party may specify by notice as 
provided herein, by (i)(A) delivery in hand or by postage prepaid, United Sta:teS first dass mail and (B) reg.lstered or 
ccrtifir.i}. mail, return receipt. requested, or (ii)(A) tefofax: .and. @) registered or c:itrrified mai~ rettu-.:i receipt 
requested, or (iu)(A) federal Exp.ress or other fm-n:i. of expedited mail fuat provides for delivery to the sender of a 
signed receipt, Ot (iv) telegn!m. Notice: so sept sball he effective upon receipt 

103 Tnie.€,'T'dtion,. Tbjs Agreement consti1utes the entire l'!-greement of the parties ,vith respect to its su~ject matter, 
superseding all ptior (}fal and, written cpr.miunkations, propo~.Js; negotiations,, representations, und,erstanc;lings, 
courses Df dealing_. agrcemenis, i;;ontracls and the like benveen •uie parfies ill such respect. Except for any and all 
obligations incurred or causes of action liccrued thetamder prior tu or~· of the Effective Date, , all prf oc trackage 
rights .agreement between the pa,.ies or. their predece:ss9rs with. respect U;. the Line. or any segments of the Line, 
intladingthe Trackage Rights 0:rdet imposed by the ICC by detisfon datedFebrUary 6., L990 in ICC Finance Docket 
No. 312.S:O; are hereby termfo.ated, Any provjsions of any other agreeir1eni(s) bet\V1;'.€TI NECRand p AS which are not 
mconsistent with.th.e provisions oflbis .Agreennent shall .remain ;;rehetebyre1mmfu'ed 

10 3. i LTntentionally Omitted- No I.on;§,>er Applieable] 

10:4 Miscellaneous. This. Agreement: (i) may amended; modified, or termfaated, and right m:ider tbfa 
Agreement may be 1\"aived, iu wJ101e or in part, un]y by a writfug signed by both parties; (ii) contains headings only 
for .con,,enience, Whrch beadings do not form. part of and shaH not he use.d, in construction of this Agreement; and 
(iii) is not intended to inure tofue benefit ofai1y party n31t a parcy to thfa Agreement 

10.$ Availability of Equi;t:ahfo Reljef_ The obligations imposed by J:his Agreement are. 1mique. Breach of any of sucll· 
obligations wouldinjtire fuepa,rt1es to this Agree:ment; such h'l_Jt1ry is likely to be difficult to measure; and. monetary 
dam~ges, even if ascertainable, .are lUtely tb be inadequate cmripensation fot such injury. Prntectiou of the respective 
interests prnvided herein would requi:re equitable relie~, including spe~ific peifortnance and injunctive. relief, in 
addition to any othenemedy or remedies that the parties may have at law or under this Agreement. 

1(}.6 Force Maj eure. No party to this Agn::ement shall be responsible for delays or.errors in its perftmnanc;;c or othc[ 
breach under this Ag;rnewent occu:r:nng by rea~on of cirou..rnstances beyond control, including act'> of dvi) or 
military aufuority, nl,itional emergencips, fire, major mechanical breakdown, labor dispuies, flood or catastrophe, 
acts of Gi.,d, insurr('.lcti~n, war, riots, delays in suppliers, derailments or failure of transportatio11.,. comm~icatio11 or 
powcitsupply. 

J 0.7 Trafu!;,Locomotives, Cars or Equipment. As use.cl in this .Agreement whenever refenmce is made to !he mijns_ 
lornmcittves, cars or et:toipment of, or fa fue account of; one of fue parties hereto, such.expression means thet:r-&ns; 
locomotives, cars @d ~quipment ln tbt possesticm of of operated by one of lhe parties and indndes. such trains . 

. locomotives, cats an.cl equipment whir-h are pWned by, leased to, or in the, account of such 
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miot!J~r raIJ carrier. e:..xce];lt where the cars or equipment are befne: i:ransported under a haulaee ar:rangeneot for 
Nm:folkSouthem Rai1wa_y.for iuterchane:e with NECR._ Vv11enever such trains, locomotives, cats or e.quipment are 
otrned or leased by one party w :this Agreement ruid are in the possession or accour,t of, or u.nder the control of !he 
other party ro this Agreement, such trains, locomotives, cars and equipment shall be considered tliosp of tt,e other 
party. 

10.8 Assignment This Agreetnent .shall bind a,,d inure to the he.nefit of the p-&tieS and their respective legal 
representatives~successorsand assigns. PAS shall haw the right to assign any or all of PAS's rights mid obligations 
unde.t this Agreement to any affiliate of PAS, following E®::u!ratio;i ':f'ithv.ntten con<:eru ofNECR.. whicll shalt not 
be unreasonablv \\ithheld and ilie-receipt of airj reqlili'eliregulatnry or other necessatv approvals. indudimdrom tbe 
STB. 

10.9 Governing La,v. 11:iiS; Agreement is lllpb:s-'r:d and entered into in,.. and shall he governed by the laws of, the 
District of Columbia. 
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1J Genera[ 

P:AS. at its. sole cost and expense. SQe-11 lfil{e" out and keep in full force and effect and: pay all pr~miwns fur. 
!brouibout the tem1 and_.durin2: such other ti,me.as this A£.reement n~mai.,s in force. the foUowina insurdI\ces:: 

(g)___ Railroad Li?.b.imv )nsurance with a limit of_ not less Than Two }inndred Million Dollars 
($200.000.000) for anv one- ioss or occurre.nce for persona) injurv. bodili, mjurv,_pr dama!!e to 
third parrv. :inducting but not liroiiedto NECR 12roperty includfu2: loss of use thereof. and a self 
insured retention of not more than One lv1illion Dol1ars. (SLOO(LOOO). 11.cis nolicv shall.J,tyJ~ 
wordiug ofbv epdorsement include bUi nor be limited to the rollov;'.lllg: 

(i) 1'-TECR and its-associated or affiliated companies (and the directors. officers. enwlovees. 
a.£ents and trustees of all of the fore£oing) as an additional insnred w~th respect to 
obligations 6f PASti,_nderthis Agreem~nt apd incidental theJeto; 

(ii) "cross liabilitv" or "severabi11ty of inter§ _ _r tl.1:tuse which sha!Lhave the effectofinsurmg 
each entitv na."l1ed in the pol:tcv as an fo.;;ured fri the same manne.r and to the safne ex1:ent 
~ if a.separate policy had been issue-0 lo each:. 

,riv) shall not exc:Iude ~QQs;r.ations on or in the vicinit\1 of the railway ri,d1t of wa'Vc ir 
applicable: 

N) prdducts.;tnd completed ouerations: 

fvi1 insure aea:inst all Federal Employer's Liability AcU:1aims_for liabi]n;y aiisin2: out cit" 
PAS'.s opetations under this A1'!reement: arid 

(vii) sudden and acddental poUntion: or named perils po11utfon ificiuding the release or 
dis-versa] of polfotan:ts as a result of a ~ollision, cwe.rturnin~ or derailment ll [ any vehicle 
or railv,,av rollinil stock 

fb) Automobile Liabi1itvfosur'dnce coverirn:1J;i_g_djly iniurv and otopertv damage in an amount notless 
than One !vfillion f$1.00(LOOO'! Dollars per aocident coverin!! the ownership, use and operatlon 
linclui::l:mc- the- loading and Unkiadine) of any motor· vehicles and fraikrs which are O\Nned. r1cm-
o,,1J1ed.. leased or tontro1led bv PAS and used in regards to this A,ne!JrrienL . . 

(c) . ".¢.11 Risksi' bropertv lruiura11ce toverirnz PAS's_9_~vrum.11IQP.erty mid t~JJr:.oll:~r:tY-ofJ~lEJ;Jt~inJhe. 
care. custt;:dvc or control of PAS, or focwbich PAS has assume.d lfabilitv on. a rc;placement cost 

Qll~~-With respecJJt:t_tbe pmpertv of 1\lJ;CR. such P.Oli~y shall contain. a .lo~s pavable dau.si::1 in 
favor ofNECR, and include NECR as an_::tdd-itional insured. 

No_LJs11ore fregue:ntJv than once everv t):i.ree \1ears. NECR mav reouest reasonable cl)an>res: to th~:..:r1e.quired 
b[_ljiuranoe COVf!-aQ.e to_ rnHe_:ft then-cmrebt risk TI'.Ililiaf!1:o-ment oractices in tl1c rnilm.ad industrv and 
1111derwriting 12rncti.ces In tbe fusJtrance indu.,,;gy" 

PAS ggr~Jb.?J.J:!re insuranee ft mair,b_.ir,_s :is :pri:n';arv :;md :riot excess ofanv other insurance tha:tmav 1:.e 
available. 
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PAS shall provic(e NECR v.'i1l1 v.Tm:e11 i:Jufa.-e und all reaill)nablcc particulars a:pd documents related t6. auv 
damages. los;;e.,, incidents. clallllS and uoi:eJ;Ltj;~J claims concerning fui_s Ae:reemenf as soon as brad1tah1e 
after the <laroai,:e; loss, incident or claim bas been discoveied. PAS .is responsible for any deductlb]eand 
~X"Q[qdi:xf 1oss under the lOSUI&'JCe" 

If PAS fails to maintain. the insurance required UI)der this. A2.reemenL NECRmav al iis option 1erminate 
fuis Ae:ree!"Dtlli 

I .2 Replacement Insurance 

Ifthefosuralice uroatredbv PAS oursuant. to this Schedule A takes fue furrn ofa claims made policv and is 
ca.ncelkd or allm-,,;ed to expire witbour renewaLP:AS shall provide ev.idenee -o:frep1acement insurance that 
ru:g\ides covera2e as reottired bv Sel'.tion 1.1. Such cover;H1e must be re.troacti:Ve w tbe ori£ina1 inception 
date_pfthe canceHed or non-renewed policy. PASfurthet a£re.es to :pmmprtv ave notice to NECR's Risk, 
M_anl!EtT ofanv claim.or notice ofis1cident. or notice of potentialclaim re1afed to "this Agreeme.nt that is 
r.ef!1,ijwJo bereptnted to PA S's 1icJQi1irv insuranc.e companv. 

L3 Notice to NECR 

Each poiicv of insutam:.e. obtaic11ed bv P:A:S :pursuant W Section U shall c-0maiu nr.o,,faiohs reqlliring that 
tbe insurance carr:iet to endeaVQr to 2.ive NECR. through its Risk Manai;rec ar least 30 dfil..'l:'' not.ice in. 
WTiting of anvJ}rAposed cancellation ofilllV policy p A.'l js reauiredto main.tam pursuanno this Schedule A. 
Such notice shaD bebvre!rist.ere:dmrultqJhi;:.sr;~cific,artention of,flNSERT ADDRESS]~ 

IA Certifi~te oflnsurance 

,Aflppljcies of i:nsru:arn;:e gmufaied in. this Schedule A will he willi insurers wlfu. a m:mimum A.M. B;)st 
Rating of "A-· VJr' and ma foqn satisfactorvto N""Ek:R,. and PAS ,,rill see that a ·cLvpy_ of all certjficates: of 
insurance arg delivered tQ_NECR . pdor to the dat.e that PAS commences ooetations and prior to anv 
. insuneic11ce renewal thereof N:EGR sha!I have no obligation t.9_e),:amme such certi:ficate(s.) or to advise PAS 
in the event its insurances are not in compfumce herewith. Accep1ance of such cemficate(si. which are not 
£Q,o:rniiant vrith t"he stipulated collera£es shall in no ,~·av whatsoever irn:ply that:J,"ECR has waiwd its 
insurai,ce re-quirements. 

LS No .Limitation 

hf~irher c.omn.liance. with the te{luireme:l)ts of thls Schedule A not r..ffiCR's -atmrova] of the tenns and 
£onditforis of anv_ such J)olicy will in_&,V wav limit or modifit the oblfoation. of PAS to provide speci.[Lc: 
))JSUtan~~f.OsY{::rag-e a,,· required bv &ction L1 o:fthis Schedule A, . The insurance covera:f.'.e aoguired by 
PAS tmrsuan:t iv this Sc:;hed:uJe Asha!l not in :rnv mairner restrict or liinit the liabilities ru;sumed bv J:A.S: 
Jmde:r this A-greemrtnt 
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