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On January 23, 2017, New England Central Railroad, Inc. filed its Rebuttal. It has come
to our attention that there are several errors in Volume 1 that should be corrected as follows:

- The highly confidential material (that has been redacted in the Public Version) is shown
as shaded in the Highly Confidential Version. (The shading did not show in the original filing.)

- There are typographical errors in the headings in the Table of Contents, and
inconsistencies between the headings in the Rebuttal and the Table of Contents. Corrections
have been to the following headings in the Table of Contents and in the Rebuttal: Sections I,

I.A., I.B, I.C. and 1.D., Sections HI, III.A, III.B and III.E, and Section VI.

- The subsections in Section I of the Rebuttal were inadvertently labeled as “AABC.”

The subsections are being relabeled as “ABCD",
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Cynthia T. Brown
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- There was an error in footnote 6 on page 17 of Volume I of the Rebuttal filed by New
England Central Railroad, Inc. on January 23, 2017. The last sentence of footnote 6 should
properly read (additional language marked in underline):

“As reported in an industry newsletter, in about 2011, Pan Am
Railways/ST proposed a new rate of $10.21 per car or $3.50+ per mile.
Atlantic Northeast Rails & Ports, e-bulletin dated November 26, 2014.”

- A table name on page 39 was inadvertently split from the table which appeared on page
40; the table name has been moved to page 40.

The corrections noted above apply to both the Highly Confidential and the Public Versions of
Volume I of the Rebuttal.

For the convenience of the Board and the parties, we are submitting complete, corrected
versions of the Highly Confidential and Public Versions of Volume I of the Rebuttal.

Thank you for your attention to this matter.

Respectfully,

CLARK HILL PLC

EMH/e

cc: William A. Mullins
All other parties shown on the attached Certificate of Service
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CERTIFICATE OF SERVICE
I hefeby certify that a copy of the foregoing letter and the appropriate versions of the
corrected Rebuttal Volume I, were served on this date by the method indicated below:

By email on;

William A, Mullins

Baker and Miller PLLC

Suite 300

2401 Pennsylvania Ave, N.W,
Washington, D.C. 20037
WMullins@@bakerandmiller.com

Eric R. Benson

1 Railway Lane

Burlington, VT 05401
bensonpatentlaw(@comecast.net

Jeremy R. Fischer
Drummond Woodsum

84 Marginal Way, Suite 600
Portland, ME 04101
ifischer@dwmlaw.com
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By US first class mail, postage pre-paid on:

Brian R. Searles.

State Of Vermont

One National Life Drive
Montpelier, VT 05633-0001

Dated: February 1, 2017
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Eric M. Hocky
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. BEFORETHE
SURFACE TRANSPORTATION BOARD

DOCKET NO. FD 35842
NEW ENGLAND CENTRAL RAILRDAI} INC

- TRACKAGE RIGHTS ORDER -
PAN AM SOUTHERN LLC

NEW ENGLAND CENTRAL RAiLE{QﬁI} INC.
RE BUTTAL EVIDENCE AEB iXRGU’ﬁE‘iT

New England Central Railroad, Inc. (“NECRY) files this Rebuttal ‘Evidence and
Argument in response to, the Reply filed by Pan Am Southern LLC (“FAS’) on July 19, 2016,
and in accordance with the schedule approved by the Qfﬁc@ of Proceedings in a decision served
October 24, 2016.

SUMMARY OF ARGUMENT

NECR has exércised its right uﬂderthecmsung Trackage Rights Order (“TO™) to reopen
}:hé TO and to:have the Board fmpose the ferms and conditions of & new TO for each of the three
segments of NECR’s lines that are subject © the TO." For the reasons set forth in its Opening
Sﬁﬁanmm:amiiﬂ,ﬂﬁs;&ﬁunagﬁQEQEAg@uaisthﬁ‘&m Baaﬂxamﬂytbeibnmﬂainﬁﬂﬂ?
: Cmngenscu‘imz? 1o establish new rates far each of the segments in order to Tevel the competitive

playing field and allow a reasonable recovery of capital for NECR that will allow it to invest in

A:; used terein, the line consists of three different segments ali currently confrolled hy NECR. PAS has trackagé
rights over all three segments. The' upper segment i5.a 13.4-mile line between White River Junction; Vermont and
Windsor, Vermont {“Northern Segment™). It connects to the 48 4-mile line between Windsor, Vermont aud
Brattleboro, Vermont (“Connecticut River Line”, also referred to as the “Middle Segmernit” or the “Farmer B&M
Ling™). The lower segment is a 10.6-mile line he{wuzn Brattleboro, Yermont and East Northfield, Massachusetts
("Southern Segment”} (collectively, all three segments are referred to as the line or rail line).

* See St Louis Southwestern Ry. Co. — -Trackage Rights Over Missowri Pacific Railroad Compapy— Karsag Cind fo
hva I;omx IT.C.C.2d776, 1984 LEXR 348(1984) (“SSW ™yand St Lowis Southwestern Ry, Co, — Tr ackage
Rights Over Missouri Pacific Raflroad Company— Kansas Citv fo St Louis, 4 1.C.C.2 2d. 668, 1987 1.C.C. LE;\Ik 15
{1987) (“SSW 117} (collectively “SS# C@;n[mmno;z 3.
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the rail Hines at issue for continued safe operations Qﬂilsiﬁﬁﬂt'%ith Rail Transportation ,?;Qliéy
(“RTP™).

FAS i its Reply argues against any changes in the compenﬁaﬁan due under the TO, and
for, ¢ai mipst, only minor mDﬁIﬁLﬁUC\HS in the other terms and condifions. P&S?" arguments are
- based almost entirely on the Amtrak Decisions,” and flawed assertions that any changes would be
c,tjuﬁtér to its interpretation of the ICC’s decisions in those cases. PAS’ support relies largely on
~arguments that seek to protect PAS' current unfair competitive advantage and that blatantly
disregard the clear words in the TO that contemplated a re-opener in twenly years.

As sét forth herein, NECR .clearly explains that the changes it is: f&quesﬁng to
“compensation and otherwise are consistent with the Amirak Decisions despite PAS reframing of
‘pastevents. Further, although obscured by PAS, the Board should keep in mind that the Amirak
‘Decisions-only involved the Middle Segment — Amtrak was authorized to take only thie Middle
Segment from PAS® predecessor, Boston and Maine Corporation (“B&M™) and convey it to
NECR's predecessor, ‘Central Vermont Railway, Tne. (“CV™), subject to payment of fair
compensation to B&M for the taking. The ICC also only focused on the trackage rights being
offered to B&M over the Middle Segment. All of the economic terms and the underlying
‘policies that led to those decisions apply only to the Middle Segment, although the TO by mutual
agreement of B&M and CV at the time was expanded to cover two other m segments (the
Northern Segment and the Southem Segment) over which B&M. had Lragkagé rights. ~ This
renders the majority of PAS® arguments with respect to the Northern and Southern Segments:

moot as NECR should nof be governed by the Amtrak Decisions into perpetuity on aceount of a

¥ See National Railroad Passenger Corp. — Convevance of Boston and Maine Corp. Interesis in Connécticut River
Ling in Vermoni' & New Hampshire, 4 1.C.C. 2d 761, 1988 ICC LEXIS 233 (1988) (“dmirak Iy, National Reilroad
Passenger Corp. —Conveyance of Boston and Maine Corp. Interests in Connecticut River Line fn Vermont & Neve
Hampshire, 6 1.C.C. 2d 539, 1990 ICC LEXIS 52 (1990) (“Amutrak /I (collectively, “Amirak Decisions™).

]
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voluntary agreement that was mutually made over 20 years ago for administrative convenience.
There is nothing in the Amirak Decisions analysis that would piegmdéi\fECR'.ehaggas to the
compensation ‘or terms for the trackage rights over the Northern and Southern Segments. CV
(andf"ﬂdw NECR) i no way indicated that it was waiving any of its righis to request {:}jaf;ges in
compernsation or other terms with respect to those segrients. The Board should rot allow PAS to
gloss over this important dwtmcfmn

| For all of the reasons set forth herein, NECR is:asking that the B&ard establish full
compensation of $5.08 for the Nﬂrﬂ‘i&‘m Segmém; $6.26 for' the Middle Segment, and $3.48 for

' thf; Southern Segment, and to impose new terms and conditions for the TO as set forth herein.

REB{;ITA{J EVIDENCE AND ARGUMENT

1. NECR’S REQUESTED RELIEF IS ENTIRELY CONSISTENT WITH THE,
AMTRAK DECISIONS AS THE PRIMARY PURPOSE OF THOSE DECISIONS
'WAS TO CONVEY TRACKS NOT PROPERLY MAINTAINED BY PAS? -
PREDECESSOR AND TG HETER“INE THE COMPENSATION TO BE PAID
FOR THE MIDDLE SEGMENT.
A. Background
The TO at issue héreisa bypmdu{tttéf h:ang,f drawn outl proceedings mﬁm late 1980s and
eaﬂy 1990s: between the National Railroad Passenger Corporation {‘Amtmk“) and B&M (as
‘defined above, the “Anurak Decisions™). 'The Amirak Decisions resulted in & conveyance of a
48.8 mile segment of railroad track. the Conn River Line or “Middle Sﬁ@}jéﬂfj from B&M to

Amtrak as ordered by the Interstate Commerce Commission (“ICC™ or “Commission™), and the

immiediate: conveyance of those tracks by Amtrak to CV, with CV lo operate the Conn River

4As deﬁn;adabeva, the 488 mils segment of track is the- “Middle Segment” as referenced iﬁ,ﬂiésa procesdings:
PAS also has trackage rights over two other NECR segrierits — 4 13.4 mile “Northern Segment” and a 10,6 mile
“Southern Segment”™ that Were covered, by mutual agresment of CV-and B&M, under the same TO 4s the Middle
Segment. ‘ '

At
-
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Line subject to specified trackage rights by Amtrak and B&M. See Amirak Decisions. As a
tesult of the Amitrak Decisions, the ICC determined what was “Just compensation™ for Ami.ak 16
pay B&M for the taking of the Miédze Segment, and also anaseda TO between B&M and CV

(some of which was negotiated between the pames} that established the terms and conditions for
trackagé'zﬁghts for B&M to operate 6veér thrae line ‘segments = the M‘ié&iﬁ Segment and (by
agreement) the two other segments already owned by CV, ﬂ;&b Northern Segment and Southern
: Ségmegnt
Notably, the terms and conditions of the TO between B&M and oV established it the
Amirak Decisions had a 20-year reopener. More than twenty years had passed when NECR (the:
successor 10 CV) sough‘t to modify the terms and conditions of the TO with PAS (the successor
1o B&M). When NECR and PAS could not reach agreement on new ferms and conditions, this
proceeding was commenced under Section 2.2 of flie TO, requesting the Board 1o set new
trackage rights' and terms.  Clearly, NECR is msnﬁed in evaluating the continued
approptiateness of the dated TO terms and reopening those that are no longer appropriate.
In its Reply, PAS tries to obscure NECR's clear right to reopen the TO by implying
competitive tensions motivated the trackage rights reopener, and focuses on the competitive
nature of the relationship between PAS and NECR with regard to customers along the rail line in.
question. It js true that these parties are competitors. However; short shriff is given to the larger
_context i which this TO was first created and the mmpetiﬁve advantage provided to B&M (and
'rifsr successor PAS) for a 20-year period of time to help compensate for the convéyance of its
tracks fo Amtrak (for which B&M received in excess of $2.3 million from Amirak). While RTP

includes goals of promoting competition between carriers aniﬂ other modes, it 15 alse 4 goal “to

promote a safe and efficient ail transportation system by allowing carriers io earn adequate

205424172 4.
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révenues, as determined by the Board.” 49 US.C. §10101(3) (emphasis added). RTP is not
served by dllOWmfI one party a cc)mpeuuve advantage, while the aﬂler is t&kad mth 4 loss of
customers and revenues neede:d 10 pra\fxde: a sa:ta md eﬁicmnt rail ling. The primary rpu;pgsa of
this pmce‘}gding s fo determine the pmper nankaga ng}:ug fee that will allow NECR to earn an
adequate return on fné:mlné: of its ra:&hnes* and allow it to fairly apportion the ongoing costs of
maintaining the u?graﬁé& and well-maintained rail lines that PAS now enjoys. PAS tries to
reframe the concept of competitive pﬁﬁt}i using sensationalist language to suggest there may be
“{:apﬁvsshipyerf and arguing that “B&M should be no worse off competitively.” However,
there is no indication jn any of the Amwrak Decisions that B&M (now PAS) should r@*{:ﬁ?é'a
c&mpeﬂhw advantage into perpetuity, which advantage exists ‘today since PAS does not pay its
fair share to use the trackage rights lines. Certainly, there is rio competitive parity in the current
‘state of affmrs given the cost advantage that PAS enjoys, which is likely why the ICC envigioned
- that the terms could be reopened after twenty years. In all faimess to NECR. B&M/PAS }:mfe
- collectively enjoved over twenty years of competitive benefits under the existing TO- Iti'shme
for the competitive playing field 1o be leveled, and for PAS to ﬁréyid& some contribution toward
the safe and efficient rail lines it uses.

B. The Real Fundamental Goal of the Amtrak Decisions ‘{Vas To Allow the
Condemnation of The Middle Se&ment As A Result of B&M’s Own Poor
Maintenance History of Those Tracks.

Between 1972 and 1987, Amtrak operated the “Montrealer”™ passenger service between
W&hmei@n D.C. and Montreal. ‘S’eé National R.R. Passenger Corp. v. Boston & ifmre pr o
503 U.5: 407, 412 (March 25, 1992) (reversing Court of Appeals’ reversal of ICC decision
authorizing the taking of the Middle Segment): After many years of ,sigaiﬁcanf track neglect by

B&M along the Middle Segment, which were necessary for the Montrealer's service, inclading

205424172 5



Public Version

ails 56 poor that Amtrak had to slow to 5 mph at fimes, Amtrak was forced i{; discontinue the
‘Mdpﬁf;&ier‘serﬁm i Apﬁ 11987. Id

Seor ﬁler&iaﬁéi; Cﬁngrﬁss appropriated mmie{yl o apgTada the I\}i{mtreaiér rmile but
Amirak decided not to spend the money to upgrade the Middift Segment since B&M could not be
relied upon to maintain the upgraded track. [d: Consequently, Amtrak wsed. its statufory
condemmation power to acquire the tracks comprising the Eﬁddla Segment, then re-convey iﬁg‘se
{tracks to CV, who had agreed to take over ownership of the tracks, and upgradt and niainiain
them, Id. CV agreed to pm\fideﬂle balance of funds to upgrade the track, aﬂd to maintain the
track for 20 years in a condition meeting Amitrak’s standards, to grant Amirak trackage rights for
20 years, and to grant B&M irac:}fag& rights to serve existing customers. Jd.

Following several appeals and remands, the ICC’s order conveying B&M tracks to
Amirak (and then to CV) was upheld, and Amtrak was ordered to pay B&M in excess ﬁf $2.3
-million as'just compensation té E&M,for the Conn River Line, See Amirak 14 1C.C. 24 761+
:imz?akff 6 LC.C: 2d at 540.. As part of Amfrak I, the ICC also ordered that CV would be
allowed to opetate the Conn River Line subject (o cerfain requiréments, in¢luding that sp{,sﬁiﬁéd
Trackage rights were prm'id_ed to B&M. A mitrale 16 TCC 2d° at 539, The Board established
certain principles regarding the trackage rights at issue, in,cludi;ig;(l') that B&M be pem;iﬁeﬁ
ax#hisij@:iy 10 serve its existing shippers and new shippers at existing facilities but that this right
was dépsndem on 'B‘&M providing three days per week service; and (2) that the $75,000 payment
cap for trackage rights would :iét apply to B&M's traific ;};@é@dmg 125% of its 1985 fraffic—a
total of approximately 32,500 cars. Id. at 540,

On September 9, 1988, the pariies consummated the transactions by Amtrak paying the

$2.3 millionto B&Mand immediately conveying thase tracks 1o CV. Id at 540-41. At the same

205424172 26 -
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time, B&M and CV entered info 4 femporary trackage rights agrecment (the “Interim
Agr'geméﬁt;’j; which CV claimed were the trackage tights conditions sﬁgg&éiéﬂ by‘ B&M that it
winter. Amtrak [, 6 1C.C. 2d At 540:541. When the parties failed to reach @ final trackage
rights agreement satisfactory to both parties, CV filed a petiti on with the :STB'asjiﬁﬁgit to impose
terms and conditions for trackage rights on the Middle Segment in an adjunct prbceeding to the
original Amtrak Decisions. See Amirak 1L - The parties and the ICC all used the Interim
Agreement as a starting point fo gstabliéﬁ the: final terms and conditions for the frackage rights,
but certain modifications were argued on b{}th sides and clarifications by the Board were made:
Id at 541542, Tn reviewing the Board's initial decision regarding the TO at issue here, it is
clear that the Board was balancing the need to pm}fideﬁ&M some protection as a result of the
foreed conveyance, but also provide some falm&ss to'CV. Although the various resirictions
benefitting B&M related to the faking of the Mlci{ﬂe Ségmcnt o‘ni y, by ritual agréeement of the
parties, the final TO covered the Southemn and f\l@fﬂ}em segments as well, See Amirak I, 6 -
LC.C. 2d at 542, It is important to highlight tha’fmaa} of PAS® aroumens in ifs,Rapiyarﬁ made
broadiy with 2 “sleight of hand™ hoping that the Board will fail to recognize the key distinctions
betweéi} the -segments, which would have dire consequences for the entire NECR if not
réc:ogni@ed,

C.. The Alleged PAS Fundamental Goals Are Contrived As Appropriate
Compensation for the Condemnation of The Middle Segment Was The Key
Fundamental Goal of the Amitrak Decisions Not the Trackage Rights Agreement
Between B&M and CV, Which Was Merely Adjunct to the Main Proceeding
and E};pressig,gaﬁjegt to Reopening after Twenty Years.

(2) Competitive Parity Is Not A Stated Goal of the Amifrak Decisions.

205424172 e
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The primary goal of the Amirak Decisions was allowing Amtrak to invoke its siatutory
power and - force a conveyance of the I\dlddle Segment-due: to B&M’s long-term failure fo
properly’ maintain, that line to the detriment of *"xmﬁ‘aks E\fiomieaic:r s;ér\kice, as well as thr;
stoppage of other services by other carriers such as ﬁ}é Claremont and Concord. Railway
{“CCR} which made commiénts in the Amirak 11 ?rcxceé&'ﬂg in support of the conveyance 1o
CV. See Amirak Il 6 LC.C. 2d a1 543-544. Amtrak I is a detailed explanation as to how Amtrak
sustained its burden of proof and how just compensation for the taking was established. -As part
nfrihé analysis of G’oing_ Concern Value 7(“(}(3\?}”) in Amnrak } the TCC maiyzéﬁ the annual
changes in net revenue as a result m“ émtr&k’s taking of the Midd}c Segment.  See 1988 ICC
LEXIS 233 at *63. The ICC imposed certain caps on mainténance costs for years 13
(approximately $142.000) and years 420 ($75,000) as a reasonable, amortized - surrogate
representing the ‘Eost traffic to B&M.™ Ici:at #65; Table 2 at *68. This calculation was ﬂ%edcd io
finalize the ICC™s GCV calculation Bacam:e the “proper focus: of the compensation éég’:isihn is.
upon the value of the property at the time it is taken.” 4 mtrak I 1988 1CC LEXTS 233 at *65.
These numbers were surrogates, at the time; and were not contemplated to be established as facts

into perpemit& eyond using the maintenance cap terms to help determine the (JCVtthCC
was very clear that the trackage rights terms between B&M and CV were excluded from fhe
compensation analysis. Jd. at *67 (“Beyond this, the ferms of trackage rights that Amtrak/CV
propose o give back to B&M [afier CV ,ééq@i're“s:‘the property from Ammzk} are. excluded from:
the mmpensaﬁén analysis. © This Esﬂ;a s@aﬁa“te transgaﬁt‘m? :and there is no basis on which fo
conclude that B&M would acmali};jémisumatef the ‘trgckﬁgé:‘ rights or that the ferms ‘pmpqseld

are teasonable.”). Accordingly, it is very clear that “competitive parity” was not the focus of
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Amirak 1 but making sure that B&M received proper compensation for the conveyance of its rail
line, which it did.
C@trary 10 PAS® assertions, the Amirak Decisions were not fb’cus’ed on the “ICC"s intent
ﬁ}: CV and B&M to operate as equal competitors on the Line.” 'See PAS Reply at p. 8. To the
¢omtrary, the Iéﬂgﬂage-féﬁéd on by PAS is taken from the section of dmirak I addressing B&M’s
opposition to CV’s Petition for Exemption, which expressly required an analysis of whether the
eéxemption will promote the goals of effective competition. Amerak I, 1988 LEXIS 233 at *82,
The ICC rejected B&M’s clain th&t raiﬂéimiing'ﬂv to assume ownership ﬁf the linér\afeuici,ﬁax’e a
negative cffect on B&M. Id. at #84 (‘wmpeﬁﬁw situation need not worsen as a result of the
taking and conveyance to CV; if B&M accepts trackage rights 1t will continue fo serve ifs
existing shippers and may obiain access 1o new shippers; rehabilitation of the line will enhance
B&M’s as well as CV's ability to. provide competitive service). The ICC even hypothesized that
if B&M chose not to exercisé its frackage rights option then B&M’s exel usive shippers could use
CV exclusively and that would not reduce the quality of competition, /d Itisa stretch i argue
that “competitive parity™ more than twenty years later between PAS and NECR was the primary
goal of the ﬁ;#zﬁa}’(fli)ecis*iom‘ Moreover, extended to its logical conclusion, PAS™ emphasis on
i‘fc:’gxiipﬁﬁﬁv%; parity” would actually support NECR’s position here where it is seeking to even
‘the playing field for competition with PAS after subsidizing PAS for over twenty years under the
ter'msibf ithe '}f’é'at‘issue‘hem
(b) The Current TO Can be }i@diﬁed after 20 Years and B&M Expressly
Sought the Right t6 Modify the TO After That Time With No Limitation
on the Type of Madifications Sought.
There is 1o zhspnt& that the ténﬁs of the existing TO could be reopensd after twenty

years, and could be ﬁmcﬁﬁtd thereafier. In fact, in Amirak I, ¢V ﬁ}:st‘prop"ﬂsed ant initial 20+
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vear term with automatic renewal thereafter from }ear to year unless tenninatéd b} either party

on 9‘0_‘-(1@5’ notice. See Amirak I 6 1.C.C. 2d at 545, B&M proposed. however, that the

trackage rights would be perpetuial “but that after 20 years either pazf;i méy seek modification
from the other.” Jd. There is) nmhmg in Amtrak II to suggest, as PAS”does‘nQ{&z:ﬂiat any’
modiﬁi;:aiibns: “gought™ by either part} affer “twenty years miust be “‘num‘t)r The Fminor™

assertion is pulled from thin air. In fact, the Commission contemplated that the. parties would

have the nght to ‘seek imposition of -a “new agreement” after twenty years, which would,
obviously mot just iriclide “minor” modifications: The Comymission stated that, “on reply,

however, CV accepts B&M’ proposal for 4 perpetual agreemem with the right to renegotiate or

'ség?{iagmsiﬁd;; of tE!lEW agreement by the Cg}égﬂésﬁrj;t; after 20 years.” Amirak I1, 6 1CL . 2d

at 545 {eﬁiphasigr added) (and agreeing to impose that term). Thus, although B&M/PAS* right to

‘use the track wds perpetual, the canditions. uﬁderminch that 'rigﬁtf operated was subject fo change

and even subject to & ﬁw agreement after twenty years. PAS obviously émderst’aﬂds clear

language and has no éﬁfﬂnses which is why it relies on conjecture and ,Ebélﬂus staternents

related to'NECR’s motivations in reopening - the TO in an aflempt fo insert emotion and

sympathy into a proceedi:ﬁgi where NECR is merely frying fo eam a fair return..

) The Cap on Maintcnanee and Capital Expenses Were Limited to the
20-year TO Uniil Reopening. .

In dmitrak II, the ICQ stood ﬁrm on providing B&M with a cap of its maintenance costs,
making clear that such cap during the 20-year mlhal period of the TO applied to routine
maintenance as walf as-capital projects andiinterést'remal‘p‘aymants- As stated by the ICC in

Amtrak I,
CV may not allocate additional costs ‘of roufine maintenance to

B&M. The annual caps that we established 1o Amitrak include the
cost of upgrading and maintaining this line at FRA Class ]
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standards. Not only did we use Amtrak’s ﬁgm‘cs for upgrading the
line to FRA Class I standards as the basis for dexeiapmg the
higher $142,000 caps for years 1 through 3, we also used
Amtrak’s normalized maintenance costs for maintaining the line at
FRA Class II standards #s the basis for developing the $75,000
annual cap for yvears 4 through 20.

Amirak I, 6 1.C.C.2d at 551 (emphasis added). Although the maintenance caps were: m place

for the duration of the 20-year TO until reopening, the Commission did allow fér B&M to share’

in costs “associated ‘with unforeseen circumstances stich as changes in regulation or nafural
disasters.”” The Commission found that those costs could not be prcdcﬁ:mﬁnéd and were not
included in the development of the GCV of the fine. 1d, at 552. - In addition, the Commission

_ provided for reasonable inflation adjustments to the mainfenance caps as it had developed the

compensation calculation in Amirak I based on stafic revenues and expenses. The ICC wasnot

concerned with inereasing cap rates over time as E&M(and its successor PAS) “will have the
opportunity to izéa:rgf!atSta,ia:si rates fo shippers as its costs rise...it may not be adversely affected by
;paging,,higherper;mﬂﬁft:hargas’i Amtrak IL 6 1.C.C.2d al-550:

P%S argues that because the Commission used certain assumptions regarding ﬁ:mrﬁcash
ﬁaws future méaintenance payments, and B&M‘sﬁiﬂ;ra ﬁéligaﬁgh to pay for capital upgrades,
those assumptions were extended imo perpetuity. Seé PAS Reply at p. 10 R.L. Banks &
Associates (“RLBA™), who parm_ipaied in the Amtrak I preceedm 5, agrees that the calculation
of GCV done in Amirak I'in 1988 included the ¢ash flow adjustments noted by Mr. Baranowski
and that, in keeping with GCV valuation methodology, the savings were assumed to be perpetual
to represent the ongoing cash flows beyond the initial 10-year forecast. See RLBA Rebuttal VS
at 5-6. RLBA.also notes that a GCV is determined as of 4 point in ﬁme based on estimates ma&e

at the time; it is not a guarantee that the estimates will be realized. The amount of savings could
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‘be more or Iess than estimated. It is nol appropriate to recalculate GCV ata later time based on
actual future resulfs.

And there have been changes, but Tiot just changes that would be detrimental io PAS. As
noied above, the ammal‘.é:agwas calculated based'on ihe upgrade of the line to FRA Clags 2, and
the normalized maintenance fo keep it in ﬂlﬂi condition.  The current upgrade to FRA Class 3,
the additional costs of maintenance, and the benefits of operating over an upgraded lma were
clearly not part of the original calculation.

PAS argues that increasing’ the trackage rlght’s charges and e}‘iﬁiinatmg 'tﬁos'mainf&gxange
cap wsuldrgéus;éit; ‘savings and i%émld require zn increase in the /-Smtrak purchase price. To
argue that lower sa&'ings would have increased pa}me:nf jt;fut not recogrize that better track {FRA
Class 3 now) and speeds would have decreased costs, is disingenuous. . Setting aside whether
PAS actually would have reduced ‘savings given the benefits of the increased line, PAS also
conveniently ignores that its trackage 11 ghts payments fﬁ!“ﬂlﬁ Middle Sggment are well below the

- cap (like the tradsage ,ﬁght‘s fee, the cap has ‘imreasedi;@ai time to over $170;i}60); Ag such,.
- PAS hasenj oyed mara savings than wéigigélculated (the ;a}gﬁjaﬁ ons assmed PAS would Qéy’ the:
cap amount every year), and under PAS™ look back theory, the Amtrak purchase price should be
reduced: NECR does not believe the ¢hanges that have @ccurfed over time justify 4 look back ot

- recaleulation of the GCV that was ﬁaiﬁuia{ed‘.

By the same foket, the cap whii:h was based on a line in FRA Class.2 condition should
not continug t¢ apply QD\V‘ﬂlaf the conditions have changed and the cap is subject to reopening:
just like the other terms and conditions: of the TO. Had the 1CC determined there should never
be a review of mainfenance or capital or 'irrlter{cst it would ‘have tendered those matiers

unfouchable (like the arbitration clanée) in the TO. It did no such thing. PAS is essentially

to
1
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saying it can reap all the benefits of NECR’s maintenance and upgrades to the rml but never be
required fo pay ifs proporfionate and fair share. The ICC’s calculation in Amirak 1 vms made for
d specific purpose - to rbest estimate GCV at that given momcnt”in 1988 »’andwas}ﬁa;&imgant 16
ptit a perpetual 'sfranguléﬁml on CV/NECR after fth&z?ld,-yfaér reopéner of the TO was exercised.

R N E’CR’s SSH Pro p_g{is&i Does Not ﬁg;‘;érmme the Amirak Decisions.

As set forth above, the right of B&M and its successors to use the Middle Segment was to
Tin in perpetuity, but the it?ﬁnsémi conditions for those frackage rights could ¢learly be modified
or pﬁmplei&iy replaced by a new agreement affer zﬁyem See gmzmk I at 545: TO at §2.2.
PAS, as éﬁzcc&ssnr ta B&M is 1o laﬁgef tnﬁﬂ‘éd to the: specrialaidad value and protections it
rac:ei%ﬁ. as 4 resiilt of the Amt:ak tﬂang Vfaﬁd:ﬂl& just campensaﬁaﬁ paid as aresult. The GCV
was calculated and paid by Amtrak, and C‘VfNE‘CRﬂ have abided by the imposed terms of the TO
for over twenty years. The Board tas ﬁh‘ﬁﬂids {i’e‘:ﬁmined';iihaﬁ itis ap}krﬂp;iétéi under the terms of

tlie current TO for NECR to apply fo re-set the terms and conditions of the trackage rights

between the succéssor parties. ‘Nowhere in the dmfrak Decisions or the Board’s deéiéion
accepting NECR"s Request to Set Terms and Conditions is ﬂl&fe any requirement or mention ihét
proposed changes be limited to only “minor modifications.” That would fly in the face of the.
express language of Awitrak 17 that allowed that after twenty years a new ag;éenient”‘ could be
imposed by the ICC.

Th':: 20-year reopener indicates that the ICC recognizéd that much could change aver the

‘p&rpetu'a} hff: of the trackage rights, and that outdated pmﬁgiéﬁs,cqﬁd be fevi sed. Tt is clear that

the only ﬁhﬁf&iii&n‘ as to the reé;ﬁener is in Paragraph 2.2. which provides that arbitration

requirements cannot be imposed. Indeed, the ICC in discussing the reopener rioted that at the

end of twenty years, either party could propose a “new agreement.”™ Amirak I 6 LC.C. 2d at
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£45. Although there is clearly no limitation in the language of the TO suggesting only “minor
mcidiﬁcéiiois"’ be _pauniited’ PAS now suggests that is the case. PAS does not explicitly define
what would bé a minor mg&i‘:ﬁk:aﬁan;w butasserts that changes in the trackage rights fee, and
essentially arig other ;baﬂgf:s in terms of the TO with ‘which it does not agrca would not be
minor; The B{sard should ﬂatadd imutatmns fo the 13hguag& of ihe TO where mione exist.
Rather; the Board should recognize that the cmnfﬁtmplzi&diniﬁai 20-vear g&rio‘d has elapsed, and
that all of NECR’s changes are permitted and consistent with the reopener. Any and all
proposed modifications should be considered by the Board, and adopted or tejected on their
merits.

Contrary to PAS® claimis ﬂ}ﬁN“E@CR seeks to altér the competitive parity achieved by the
Atk Decisions, this proceeding would actually help competitive: parity as it \muﬁi require
PAS to begin to pay its proportionate share of mainteniance and capital expenses on the upgraded
~-and well-serviced rail lines that it benefits from using. ~After payment in excess of $3 million
from Amtrak for just compensation for the taking, and additional I:&‘:naﬁfs of G@Pped maintenance
expenses, capital costs and rental expense on the Middle Segment for over twenty years, B&M
(now PAS) has received full compensation for the conversion of its rails. During those twenty
years, those benefits clearly put CV (and its successor NECR) at 4 competitive disadvantage as
B&M/PAS could charge lower rates to its shippers as it did not have to bear its fair share of the
expenses attribulable to the trackage rights line.

'PAS® argument that allowing the parties to m@d;i} the prgigctig)mét ferms of the existing
TO 'x@ui& hurt competition is a fallacy, and an attempt o preserve its competitive adyantage
under the cirrent TO. 1t is time that NECR be allowed to compete with PAS for new custorers.

on a level playing field, in which PAS pays for its proportionate share of expenses for use of the
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n&c’kags ﬁg‘mﬁs similar to any ather-carrier. - PAS™ predecessor B&M insisted that aﬁﬁf party be -
able to renegc)ﬁatéﬂie terms of tha“f@m question here after twenty years. That time hag come,
and the calculations provided by NECR in its Opening ‘Sfatcment (as adjugted haréini} most
accurately reflect the proper. fee for such trackage: nghts agreements in’ recognition fo the
substantial improvements to the trackage rights ﬁz}&? and the current costs of maintenance.

As discussed above, PAS tries fo creatively sugpest that no changes to the economics can
‘be made; ailggingf“‘mat the ICC’s GCV caleulation niust be honored to ensure, B&Mﬁ?fas
properly compensated for the taking of the I\ﬁddle:Segﬁi;emf'; The compensation r:lue B&M as
the amnmlt due-and calpulated in 1988 (following ﬁmlii?l& itérations and appeals). PAS artfully
‘suggesis: that if its costs go up 20+ years. later, then B&M should have been paid more.
Hm&e&er taking this nonsensical argument fo its conclusion, PAS should also consider that there
are also cost benefits that inure to PAS froma ’fastei; safer rail line that would clearly offset these
increased costs. The one-sided assertion by PAS also {gﬂ(‘lt‘ES the railroad industry’s improved
praﬁtabxht} tDt}a}\G‘*SUSﬂJfS condition in 1988, Additionally, PAS ignores that it has enjoyed
aﬁﬁi{i;:mal*msi savings than were calculated n 1988 because PAS™ trackage Tights payments
have been less than the cap. In sum, 1o allow PAS to hide behind and qQuestion compensation
paid in 1988 (when the TO reopener is cleatly ‘;:Qntemp}atgﬁ)r is wholly without merit. PAS’
subjective focus only on the addiﬁgnai potential costs ‘sariiﬁout any acknowledgement of the
additional benefits and savings it has enj oyed higlﬂighf;é— the ends PAS will go to in order to
protect their advantage, and its assertions shouié be 'ﬁgjéciﬁdm Acbording}g; 45 C‘li&:‘cus:s«f—:di more -
fully in Section ITI.A below, SSF Compensation is the accepted method for computing frackage

rights compensation, and fhere is no reason not to apply that method here.
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1L  THE PUBLIC INTEREST IS NOT SERVED BY PROLONGING AN UNFAIR

SUBSIDY THAT COULD EVENTUALLY GIVE RISE TO A DECAVING

FREIGHT INFRASTRUCTURE. SSW. COJHPE&’\WA TION Is ﬁi REC ()F NIZED

APPROACH TO ESTABLISH FAIR RATES FOR PAS.

Tt is true that as ealculated by NECR, there would be a farge increase in the rate that PAS
has to pay to use each of the three trackage rights segments. However, thg‘—igcrcases ar¢ not
intended to harm PAS, to the detriment of the: public interest; rather they are intended t6 end the
subsidies thatNECR has been ,Px.fév‘id‘mg whereby PAS has no_iv been paying its ‘fgir share of tHe
maintenance experises, or —ft;f the use of the line. ,'PAS;,a:guf:s that the rate increase NECR is
seeking will harm the public interest as they will need to Taise rates to shippers (note — PAS has
beén 'raiéiﬁg,m‘teg 1o ship?ers for years with no concemn for public interest) and that PAS would
have to cut profils or cease to be a competitive rail alternative. Oddly, PAS is not concerned
mththe Ct}mpérab{e: isstie — wharé{gy’ﬁECR cannot raise rates to cover the PAS subsidy, and
N’ECR., could also cease to he 37 é@mpéﬁﬁm il alternative. The NECR risk is clearly more
worrisome as NECR also has the bﬂr{f{én'agé responsibility for maintaining the line (i.e all of the
tiributes of ‘Dmershipji as well as dispateh and other obligations. ' Eventually, the failure fo
’campemsa;té NECR will not only eliminate their ;’:@i”;}g)gﬁﬁxz@&g; bt;t could lead 1o a degradation
éf fhe. line itself to the detriment of PAS and Amitrak. as well as to NECR’s detriment. PAS
Lﬁﬁd RTP competition policies to entrench its subsidy, but ov erlooks other crucial elements of
;RTE{ One of the other core principles of the Rail Transportation Policy (“RTP™). is “to promote
a ﬁaﬁz and efficient rail transportation system by allowing rail catriets fo earn adequate
revenes, as determined by the Board ™ 49 U.S.C. §10101(2).

‘As explained above, if NECR is not permitted to earn an adequate return on the value of
the trackage rights segments, it will not be able to maintain the tracks in their current upg,t'a&ed

FRA Class 11 condition, or replace elements of the segments as they require replacement. That
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w&ﬁﬁ jeopardize the use of the segments for everyone, and run contrary to the RTP’s directive

‘to “operate transportation f&giliﬁ&;st and eqnipmeﬁf'wﬁham dﬁfi‘ij;’iélﬁ‘ to the public health and
safety.” 49 US.C. §1 0101{35.‘ The ﬁ;ct that 'il:;erc:would bg%‘r a large increase in compensation is
not a facfor that the Board should c:ensniﬁr The onl}"r irimi'{for the Board is {0 prevent
unreasonable charges. See Ar*immf&s and Missouri Raii}aad Company v. Missouri Pacific
Raitroad Compary, 171.C.C. 2d 164,71990 LC.C. LEXIS 304 at *9 (1990) (“A&AM II).

‘Each trackage rights situation is unique and compensation must be locked at in context
and based on the ﬁi&ividualtrackagé!ﬂghts segments. There are certainly situations where the
trackage rights fees are less than those ?rbpaseci by NECR, and there are others whete they are
higher, inc:ludixjgi};ﬁp&sais by PAS. See, eg.. Dardarg'eﬂé&" Russellville Railroad Company ~
Trackage Raghz‘v Compensation — Aﬂm}mzs Midland Rmfm&d Company. ICC Finance Docket
No. 32625 (served Jane 22. 1995) ﬁ?ﬁardenezz"a 7), 1995 ICC LEXIS 156. at *9 ($9.75 per car
mile); ALM 1. 1990 1CC LEXIS 110, at *9, *\22: {izaiﬁai’ determination of $41.137 for
maintenance and operating ‘costs, plus $35.43 interest tental). See. also Agreement between
Providence mid Woreester Railroad and Boston and Maine Corporation, et al dated October 17,
1997 (Z_P(::' car for 1.2'miles in 1997, subject to escalation); ; Age&ment among Milford-
Bennington Raﬂr’oad Company; Inc., Boston and Maine Corporation and Springfield Temﬁrial
Railway Comipany dated June 22, 1992 (’$5.00 pet ear for appr(j};imatﬁly 3.0 milesin 15;?92,
subject to escalator).’  The large increase that PAS':is;—_-_aIiagin’g; is deplorable is ‘a.cymaﬂ;,'r just

evidence of the immense subsidy that PAS has been receiving for the benefit of its bottom line.

A copy of the Agreemient was produced by PAS in discovery and is included in Vol I, HC Dactiments:

A copy of the Agreement is attached as an Exhibit to @ Complaint filed by B&M and Springfield Terminal against

Milford-Benmingion Railroad {“MBR™) to collect trackaze richts fees. A copy of the f;esmp}amt is included in Vol

TIE; Public Documents, According to an exhibit fo the complaint, the rate was $6.90 per car in 2004, As reported in

an mdusl?ry newsletter, in abont 2011, Pam Am Railway/ST proposed a new rate of $10.21 per car, ot $3.50 + per
mile, Atlantic Northeast Raily & Pmts e-bulletin dated Novetnber 26, 7014
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PAS® reliance on competition is somewhat overplayed. 'Priq‘r,tc;‘ the Anitrak Desisions,
B&M was the only carrier that cotild offer service over the Middle Segment {o shippers, potential
shippers aﬂd to ﬁoﬂn&hﬁg short hneg One of thﬁ benefits of the taking was 'tﬁatrnew custonters.
and short lines Séf?éd by the Middle Segment were given access to CV, and werenot stuck with
just g&tﬁﬂg service from B&M. Thus, the limited additional competitive access was really set up-
to benefit CV. But now, with PAS getting a subsidy through reduced costs, NECR cannot fmﬂ}
compete for the business.
?{n 2014, PAS provided Sem‘f‘i,ce to:one “exclusive™ cuslomer and to two jéﬁﬂ customers.
[Exhibit PAS-HC-00745]" NECR does not know whether, as suggested by Mr. Eﬁétwick PAS’
‘rates are “fully constrained”™ by modal competition (that any increase in rail rates will drive the
i,{fms.'ﬁ;iess to truck). However, even if that were the case. that does not mean that NECR should be
required to continve o subsidize PAS so that PAS can charge lower rafes. Siﬁﬁlaﬂyy with
tespeet 1o jointly-served customers and short lines; NECR should riot have to subsi«j‘iza PAS B0 IE
canr compete. - NECR previously provided service to the larger of the two jointly-served
customers, and believes that the customer would still sh1p by rail even if PAS ‘were required to
compete with NECR on a level basis.. Shippers-with access to both PAS and NECR will niot Jose
access 1o cither railroad — rather they will be dealing with two railroads. The fact will be,
tiowever, that each of them will be paying its fair share for use Of the fracks used to serve thent.
PAS® reference to hauiagé. is a red-herring. First; in discovery, PAS acknowledged that it
m’aﬁ'its predecessors have never used the trackage rights to handle haulage {cher than 1o haul
cats for one of its owners Norfolk Southern Railway prt interchange with NECR). Adf’iiﬁqnaily,
the pré@ﬁs’;%é haulage that it says it would handle for Xaimant Rail System (*VRS™) would

originate on the Northern Segment and its access has nothing to do, and was not ereated by, the

7 'This document was pmdutféd'fﬂ distovery by PAS and contained in Valume TV hereto.
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Amtrak Dacmorw In any event, ‘NECR is currenily providing haulage for VRS, and there is no -
indication -that 11§ Sﬁ‘mc& ‘or charges have cirtailed VRS’s ability fo offer service o ifs
customers. | 7
PAS’ reliance on puBIic;z interest harms as ,ag,érgmzeni agamst f&veﬁng the playing field

is misplaced. Gw:raﬂ, any advérse impacts to shippers and the public, primarily “thmugli ééssib]e
hig}ie&r rail shippﬁlg costs, have to be balanced against the public interest harm tigat could result if,
‘NECR is unable o eamn an adequate veturn and'is unable to mainiain the tracks m their crrent’
upgraded FRA  Class III condition, ‘or replace elements of the segments as they :équire
replacement.

Hi. THEBOARD SHOULD APPLY SS§WTO CALCULATE TRACKAGE RIGHTQ
' COMPENSATION.

A.  As There Is No Findamental Reason That NECR Should Nat Be F: girly -
“ Compensated, The Well-Recognized Three-Part SS ¥ Formula For
Calculating Trackage Rights Fees Should Be Applied To Caleulate Adeauam
Compensation.

Throughout this proceeding, and particularly in the discovery proceﬁéiﬁgé, PAS and the
Board have acknowledged that SSI sets forth the proper method for establishing an applicable
trackage rights fee where the parties are unable to agree. As the Board noted in its decision
served February 12, 2016,

The Board has found, wmid both NECR and PﬁS agree, that the framework
for setting compensation in {rackage rights cases was set forth in St. Louis
Southwestern Railway-—Trackage Rights Compensation, 1 LC.C.2d 776
(1984) and St. Louis Southwestern Railway Compensation—Trackage
Rights, 4 LC.C.2d 668 (1987) (collectively, SSW Compensation). See
Ark. & Mo. R.R. v. Mo. Pac. RR., 6 LC.C.2d 619 (199(}) (applying SSW.
Compensation in trackage rights compensation: cases). -Under SSW

% Similarly; Central Maingé & Quebec Railway US Inc. (“CMQR™) hds access via VRS, While CMOR asks that

“reasonable™ lerms -and conditions be m*posed A3 they were. ift Amntrak 11, CMIQR ignores that Amirak Hwas only
concerned with the Middle: Segment while CMOQR’s gccess to the segments: via NECR or PAS requ;res use of at
least the Northern Segment as well In any event NECR believes jts requested ferms are reasonable and consistent
with SSW Compensation.
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‘Compensation, total compensation is the sum of three elements: (a) the
variable cost incurred by the owning carrier due to the fenant carrier’s
operations over the owning carrier’s frack: ( (b) the tenant carrier’s usage-
pmportmnam share of the track’s mainfenance and ‘operation expenses;
and (¢) an interest ‘or rental component. deszgned to compensate the
owning carrier for the itenant carrier’s use of its capital dedicated to lhe
irack. Ark. & Mn RR; 61.C.C.2d at 622.

February 12, 2016 Decision at 2 {empham s added) (citing NECR Opening, NECR Methodology
Motion and PAS Reply to Methodology Motion). The only apparent dispute was about what
mﬁgth'aﬂdlgg}* would be used to caloulafe the fnterest rental camponent, and PAS*® desire 1o
conduct discovery on every p@ssibié m'c‘thjedqldgy. Now, for ﬂﬁe first time, PAS gmazingly
argues in the PAS Reply that SSW Cempensation should not 3p’§1§ o resetting tha trackage rights
fees in fhis proceeding. PAS argues fhat the ICC did not use SSI to set the initial rates in the
TO, and therefore should not use SSH here. Most importantly, PAS does not affct any
alternative method for resetting &1@ fees, bul merely suggests that the eriginal m“te; and
adjustment inflator; be continued, Tikely h aping that its silence will prolong the status quo:

PAS is correct that the ICC did not use SSW to set the original ‘tragkgge rights fee.
choosing instead to iﬁipo‘se the ﬁaakagﬁ rights fee that at the ﬁlﬁé applied to CV’s usé of the
Middle Segment (and was approximately the same as B&M's use of the Northern and Southern
Segments). However, SSW is the only formula that the ICC or S’T‘B—Emf,e: used to set rates for
trackage rights ageéments that bave e‘zx;pired; The use of SSI¥ has not. been limited 1o frackage
rights agreements rbeing imposed in merger cases as PAS implies,

‘While PAS argues that the aking of the Middle Segment involved unique circumstances
along with a *\'Niﬁmgn]ess 1o give b@tﬁB&M and CV competitive access ta new customer§ and
s'}mrtr lines on the Middle Seement, PAS does not explain how the applicationi of SSH" to

caleulate a fair trackage rights fee would make PAS noncompetitive. While the arrangements in
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the original TO may have been set to atlow B&M and CV to compete for new traffic on the
Middle Ségnient on a level basis, because PAS is underpaymg for its use of the tfrackage ﬁgiﬁs
‘segments, it nQWéSV enjoying a competitive advantage over NECR suéﬁ that the Ortgmal
‘objectives are no- longer satisfied. Revising the trackage nghts fee is merely designed to level
that playing field and 1o have PAS pay its fair share for the use of the segmems. Indeed m
merger cases where trackage rights are imposed to redress competitive harms, SSI¥is the
formula used fo ensure that the trackage rights fees be set at a level that provides an adequate
return to the owner while rié;‘»tbein g too high so as to inake the trackage rights unusable. T}mre- i
no basis' {o assert that any cher approach (and PAS is unable to suggest one) would be more
épplicgbié 1o the instant case.

Aimopgll PAS now argues that the E&aﬁﬂ should leave the rate as it was initidlly sef, it
pmuﬂasm justification for that request. While the initial rate selected by the ICC represented
an agfﬁﬁtd rate between two carriers that each operated over the biher, that rafe was set miore than
twenty years ago and there was, and has been, fio analysis or determination thaf the rate fully
reflected the costs of the owner, or aiull return 6n the value of the lines.

Accordingly, the Board in this proceeding should recalculate: the trackage rights fee by
caloulating the three essential i:l,a’ménfs of the SSH compensation methodology: (a) the variable
cost that is incurred by the owning carrier but attributable to the tenant camafs‘ operations; (b)
the fenant carrier’s usage-proportionate: share ot f:’raqk maintenance and operating expenses; and
(c} ég;,{ntérgsrtqr rental comiponent fo compensate the owning carrier for tenant carrier’s use Gf
capital dedicated to the track by the owning carrier; detérmined by multiplying the value of the

assets by a rate of return equal to the railroad’s current pre-tax nominal cost of eapital.
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Imiportantly, even if the Board were o determine that there dre reasons for the caps or
capital limitations for the Middle Segment not t()ibf: changed, ﬂlﬁtdetenninﬁﬁdﬁ would not be &
basis for refusing to re:calcuiéiqtﬁe trackage rights fee‘ on the Northern and Southiern Segments!
Those segments were 1ot part Gf the taking proceeding; B&M and CV voluntarily &étﬁrmm&d to
add those segments to the TO for ease of aﬁministraﬁﬂﬂg but CV (and now NECR) were not
giving up their rights toseek changes in compensation once reopening was pcnnitte@ - While the
parties accepted the initial fee imposed by the ICC for the initial term of the TO, that does not

mean that CV : (Gr'E’EECR}'WaiVéd any right fo change the fees in the future.

S
3]
]
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B.  There Are Undisputed Elements Of The SSH Caleulation Of The Trackage
Rights Fee Proposed By NECR. '

There are several elements of the trackage rights fee calculation that PAS has accepted. .
These include the following:

1. The Total Car Miles, And PAS’ 2014 Percentage Usage Of The
Trackage Rights Line,

“Total Car Miles:
The parties agree on the car load usage by category (although not reprinted here).
See NECR Opening, Ebbrecht VS Exhibit A; PAS Reply, Baranowski VS af 4-5.

“PAS 2014 Percentage of Car Miles:

| South Middle North _ Total
No. of PAS car miles 79,841 | , 2265781 1,143 | 307561
| PAS % of car miles 18.7% o 12.1% 02% | 11.0%|

See NECR Opening at 7; PAS Reply, Baranowski VS at 4-5.
2. Variable Costs Attributable To PAS Operations.

Variable Cost of PAS Dispatching

,, , _ South |  Middle | ‘North | “Total
PAS annual I $1.45035 $4,127.050  $2240| $5,599.80
dispafching costs by ' '
segment : o - , ‘ ‘
PAS dispatching ' $0.02 $0.02 $0.02. $0.02
costs per car mile ' '

See NECR Opening at 8; PAS Reply, Baranowski VS at 11.

205424172 S5~




Public Version

3. The Property Taxes To Be Included In The Alloeation Of
Maintenance And Qperating Costs.

While there is a dispute over the amount of maintenance costs to be allocated to PAS.
there is no 'dispi;tev over the amount of property taxcs fo be allocated.

Maintenance and Qprgrafing'(?osts - 2014

, "~ South | . Middle | ___ North Total
Mainténance e FENE B ] T
Property Taxes | 816477 | $46.583 $9268 | §72.328

. Total! 1 T

M&mtenﬁnce&iid Operating Costs ~2015 and 2016

s . Sowth | - Middle| North Total
Property Taxes. | . %$320961 $53371 $17.610 $103.077
_Total{ ) B

See NECR Opening at 10; PAS Reply; Baranowski VS at 17.
4. Pre-Tax Ck}si{}f éﬁpitﬂ,

NECR acknowledges that it calculated ihe pre-tax cost of capital by applying its iax rafé
to the 2013 overall cost of capital, and not just to the equity pottion of the cost of capital.
Accordingly, NECR accepts PAS™ method of recaleulation of the pre-tax cost of capital. NECR
also agrees with the use of the 2014 cost of ca;;rital as-established by the Board in Railroad Cost
of Capital—2014, Docket No. EP 558 (Sub-Na, 18} (served August 7, 2015), as it matches the
year bemg used for other partions of the calculation.” NECR will use the i()léir pre-tax cost of

capital of 14.77%. See PAS Reply, Baranowski VS at 28 (shown in Workpapers-and on p. 41).

* The 2014 cost of capital was not availablé when NECR filed its Opening Statement.
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C. VIP Is A Praper Method F or: Detﬂ riining Th&?ﬂhﬁ Of The Trackage
Rights Segments.

The parties agree on how interest rental iscalculated under SSIW C@f@ém‘;’-aﬁdn — the pre-
iax mstof xjapi&i irs“appiieﬁ to the value of the assets that comprise the trackage rights segments,
with the result being apportioned to. the tenant carrier according to its share of usage. See
February 12, 2016 Decision on Methodology Motion, at p. 3. The purpose of the interest rental
component is t6 compensate the owning carrier for the tenant carrier’s use of the owning
carrier’s capital, and to allow the owning carrier to eventually replace its capital assets. In ATSF,
th_e« ICC held: “As to the valuation procedure to be employed, we believe it désfﬁ*éﬁlé that the
prgf:étfure ultimately selected produce o yalyation reflecting the current depreciaied mhfe of the
line”. - Afchison, Topeka & Santa Fe Railway Company — Operaling Agreement — Sf)uz/éer'ii‘
Pacific Transportation Co., 8 ICC 2d 297, 1992 ICC LEXIS 43 at * 15 (emphasis added). See
also. AGM 11, 1990 LEXIS 374 at *11 (purpose is to valug it as an active asset that both carriers
wish to continue to use); A&M 16 ‘ICC 2d 619, 1990 ICC LEXIS 110 at *16, aff'd sub nom-
- Missouri Pacific Railroad Co..v, ICC, 23 Fad 531 (D. C. Cir. 1994) (RCNLD is based on the
reasonable assumption that there is sufficient v'al‘ug to the‘,ami‘ar and tenant fo replace the asset in
1ts present condition if it did not exist).

At the core of the disagreements between NECR aﬁd PA&:. with: respect to the interest
rental component is the disagreement about the method to be used foi' determining t‘hc value of
fhe assets comprising the trackage rights lines."’ Despite assetting that the VIP analysis should -

- . w 1 g -
not be accepted, PAS once again does not present any reasonable alternative. !’ and instead only

" The paruea alsa msagree Over wheth& any interest renial may be Lhdfgt;d far the Middle Segment. This iss0e has;
been discussed in Section LC(cyabove.

1 PAS has offered a CF analysis, but even PAS. argues that the CE analvsis should not be used. NECR concurs for
the: reasons set forth in Section IV below..
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critiques how NECR has calculated value under the VIP analysis. The Board !s-héuld accept the:
'VIP analysis as presented by i\E’ECR ag mee‘aw the goal of pmducmg a va!uat:cu rehemnﬁ the
current depreciated value of the line. Almeugh many. c:f ﬂ:u: cases discuss four basu: valuation
methodologies — “replacement cost Hew Tess 'dapﬁ;ciaﬁén” {“RCNLD? CE, comparable line
sales and S-A., the ICC recognized that these are only some of ﬁi&.’pésSihie choiges. é«éif%‘SF 1992
ICCLEXIS43, at *15, In ATSF. the ICC held:
“As to the valuation procedure to be employed, we believe it dtsfraf:?e that
the procedure ulfimarely selecied produce a valuation feﬂem‘zrzg the.
current depreciaied value of the line. Some of the possible methodplogical
choices [the four listed abgve] are discussed briefly below. While rhe
parties are also. free to comment on other approaches, we specifically
w»qu\.ld like comments as to whether any of the methods discussed belaw
would be appropriate and, if not, supporting reasons.”
1d. (emphasis added).

‘The RCNLU method is one that has been actepted andgﬁpﬂwiedgeﬁ Ain previous
pmceed?ngg as an. appropriate. method that reflects the value of ::th-‘?‘ “assets ‘to both the
owner/landlord and the tenant. Seé, ¢.g. A&M-I 1990 ICC LEXIS 110. The RCNLD method is
based on the assumpﬂ@nmat the line has sufficient value to both parties such that they would
replace it 1o its present condition if it did not exist. ATSF, 1992 TCC LEXIS 43 at *16-17. See
also A&M 1. The RCE\ELD methodology attemipts fo cle‘iem‘uiné the cost 1o rebuild the ﬁackage
line segments as they exist today in their current configuration with similar service and capacity.
See T@Zeda Peoria & Western Railway Coip. — Trackage Rights Compensation - Peoric and
Pekin Union Railway Company, 1994 ICC LEXIS 175. &t *12 (“TPW?).  To make the
calculation, one would look at present day materials, prices and labor costs, and. adjust for the
line segments® current depreciation.  An RCNLD ca?lcu]ration would include installation and

construction costs including administrative, transportation (mebilization) and engineering costs,
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grading and roadbed. Formal application of RCNLD :ganﬁralﬁg requires that roaci property
investment and depreciation be categorized using the ICC’s/Board’s “Unifonn System of
%z:u:mts‘ found ai 49 C.F.R, Part 1201‘ , ﬁ&f*daﬂéi&, 1995 1CC LEXIS 156, a4t %LS.: However,
as a Class T carmer, NECR's accotinis. are ot required 1o conform o the 'Uniferm System of
Aceonnts, and use of RCNLD s therefore not appropriate. Jd

Since all ;fohefﬁ:;{drs for use of RCNLD under the Board’s standards are not available,
NECR used a “value-in-place”™ (“VIP”) methodology (an approximation of RCZ’\E}:D}”er the
calculation of the interest réntal component based on a valuation of the road property
(infrastructure) in place (with an adjustment for depreciation) and an appraisal of the underlying
land, as prepared by independent experts. See ATSF, 1992 ICC LEXIS 43 at*17 (*“RCVLD car
be developed thmugh agpraisals or by other means through the use of competent experts in the
field™) The VIP. m&t&édélﬁgg similar fo RCNLD. prdvides:fha cuﬁe‘nt value of the trackage
line segments in- 131&11' current cﬁnf guratmn by looking at the current va ilues of the materials
currently comprising the tatl ime depreciated as appropriate tn reﬁect wear and tear on the assets
over their useful lives in the field.”” Tn this way. VIP mirrors jmaggz}:n;a coal of valuing the
agsets comprising the line segmentsin thelr current mhﬁgi;gra‘tiﬁﬁga{heﬁ ‘without the inclusion of
the costs of construction.”” While PAS has argued that VIP is not a variation of RCNLD, and is
not 4 recognized methodology to compute value, that position is not consistent with the ATSF
decision cited above, Even if the VIF methodology were c’onsidcred as a distinct methodology

from RCNLD instead of a variation, VIP clearly is one that provides the Board with a valuation

' The specifics of the VIP methodology as apphed By NECR i thiz prﬁC&dmﬁr are set forfh in the RLBA Verified
Statement snbmitted ‘as Vohume 3 of NECR s.Operiing. Staternent. - :

13 Indeéd, because the VIP meihodology does not include the enginsering and consfraction costs that would be
mncluded in determining the replacement costs of building the line in its cimrent configtiration, it should produce a
lower valuation than RCNLD would, a result that would result in a ¢alculation of a lower interest rental componérit,
a tesult-that would be beneficial fo PAS.
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“reflecting the current depreciated 'value of the line” mn its current cenﬁgmatibn and should be

considered appropiate for this proceeding. Because the RCNLD/VIP mat‘hédélégy established

valﬁe;r for the trackage ng,hbhncg m the ﬁaéﬁgqr:iﬁbn that they have b¢en usedb} both NECR
-and PAS under the existing trackage rights order, NECR believes that such methodology 1s the
- most appropriate one for use in this proceeding. -

D. The Modifications To NECR'S VIP Valuation Suggested By PAS Should Be
Rejected. ' " :

1. The Value Of The Real Property, Whether Fe&{}r Easgfsngfi Is
Properly Included Tn The Valuation Of The Trackage Line
Segments. '

PAS argues that NECR should not be able to claim value f@r the rﬁa] property comprising
the ailroad right of way because it has only an operating casemnent and not fee title; that it has -
riot shown that the underlying property is held in fee, and that it has not ghown that value was
ever paid for the right of way.

It is true that NECR has only an operating easement from the CV 10 use ﬂl‘efgmpert}ﬁ
However, it is an exclusive easement granted by CV at the time of acquisition when there was an
issue in segmeﬁﬁngi'parcels to convey title. Recognizing that NECR has pa,ld for the lines and
took responsibility for all aspects of ownership, NECR has the right at any time to acquire CV's
title to the ‘property for adéiiﬁnnal consideration of $1.00."  Accordingly. NECR has the
unencumbered Tight to operate as a railroad, and effectively the full rights 1o the ri_ght of way to
the extent of CV’s title. NECR has all of the atfribuies Qf‘d\me;skgip and should be entitied to a

“return on the value of the right of way. PAS réliés on form over substance, knowing that NECR
has all of the obligations as the property owner and that NECR paid for the raﬂ line as part 6f the

acquisition from CV., Were that mot the case, NECR would not be permitted to acquire fee

" Copies.of the C)peraﬁﬁg Easemiert were produted by NECR in discovery, including for éxample at NECR-
0021548, A copy is included in Volume 11T — Public Documents.
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simple for a mere $1.00. The Board should disregard PAS" argument since any aceeptance
would 1llogically mean that no ::arii';::arrierfwouJ d be entitled to earn a return on the value of the
land. | |

Tnthis instance CV acquired the northern: and southern segments out of a bankruptey in-
1930 and presumably had 1o pay for the acquisition. See the Operating Easement description for
“Burdened Property™. Amtrak paid going concern value for the Middle Segment — which of
course ‘was based on tﬁenght o use the right Qf’iia} for continuing rail operations. ™ And
finally, when NECR purchased the rail line and the operating easement from CV, a portion of the
purchase price was specifically agreed by the parties to be allocated to the ﬁg;ht of way. See
Agreement between }\?ECR and Central Vermont Railway, Inc. dated October 6, 1994, Schedule
31

In this proceeding NECR has pres&ni&éia'éuHEﬂt appraisal of the right of way property.
Notably, PAS orce again did not present any alternative valuation of the right of way, and relies
solely on its legal argnment that easement property is not entitled to any value despite NECR.
having all of the attributes of ownership. In support Qf its argument; PAS s:ités primarily to rate
- cases involving western carriers where the issde is addn,ssed in the context of the acquisition of
land for construction of the required “stand ;él.mia raflroad.”""  Such situations are not. directly.
applicable to the valuation being done ﬁa;fs,r PAS has not cited ta any trackage rights
énmpen'satiandgﬁisigns fo support its position that easement property should be given no value.

NECR understands that in the western United States many railroads obfained their properties

A pdl’t of a comparative } *\JLV analysis, the ICC determined that some of the Middle Section propérty is fee and
some i easement. See Amirakl 1988 ICC LEXIS at ¥59-63.
' A copy of the Agreement is included in Appendix TV, HC Documents.
' PAS alsa cited to a feeder line case where NLV was being calculated, While it is acéepted that. casernent property
is given no vatue in an NLV, that is of no consequence here.  The TCC has previously noted that NLV is nipf am
appropriate method for ca)culatmn valuema tr:is,i‘au% rights compensation matter, See A&M I

A
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ﬂxmugh land grants and did not pay for the underlying property, and that this may explain the
-assumption in the cases cited b}rPAS However, that is Qot the Situaﬁaﬁiﬁrihe ﬁﬁtﬂieasg and in
the northeast, it should be pres’uméé' that the railroads have paid for their nghts of way ~ whethier
easement or fee. - Where valae haS"hﬁﬁﬁ. paid for easenient pmpe‘r@g the Board is clear that the
current value of the easement property (not the historical acquisition cost or book price) should
be used to -value the property. See Total Fﬁ{fﬁ}cfrgmimlﬁ & Refining US4, Inc. v. CSX
Transportation, Inc., STB Docket No. NOR 42121, 2016 STB LEX1S 271, at *146-147 (served
September 14, 2016) (for easements, apply«::meﬁtygﬁiae not acquisition costs); Surbelr Chlor
Alkali Partmership v Norfolk Southern R::thmy'ééﬁzpé}g{,ﬁﬁ% Docket No. NOR 42130 (served:
Fime 20, 2014), 2014 STB LEXIS 150, at ¥210-212; Public Service Company of Colorado d/bla
XCEL Energy v. Burlington Nothern and Santa Fe }géifway Company, STB Docket No. 42057
(served Jurie 8, 2004), 2004 STB LEXIS 335, at *314, *319 (applying current valve to
easements: finding $18 mﬂimn value instead of $99,000-based on historic acquisition costs).
Since it:is clear that NECR paid value for the easement and has all of the responsibilities of the
owner, it is entitled to consider the current value of the casement. |

1f the railroad continues 1 be operated, easement property has as much value to the
railroad or any operator as fee title. Accordingly; it is appropriate for an RCNLD or VIP
valuation to include full value for the real pmp‘evftry; Mﬂrecwer, sincc—;fNE(;:R has shown that
consideration was gaiciif@r’ the right of way; the Board has been clear that NECR g entitled to use
the current value of the right of way in its valation. Since PAS has not offered an alternative

valuation, the Board should accept the appraisal submitted by NECR.

Wi
f)
i
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2. There 1s No Basis For Excluding The Value Of Rehabilitation And
Capital Improvements Made Te The Trackage Rights Line That
Were Funded With Public Grant Monies.

NECR acknowledged in its Opéning Statement at 1213, that public grant monies have
been used over the years fora portion of the rehabilitation of, and capital improvements to, the
trackage rights line. PAS argues that approximately $22.000,000 of NECR's esfimated value of
the trackage tights line should be excluded from the interest rental calculation becanse (1) the
funded improvements were to benefit passenger and not freight‘ ‘operéﬁc:ns; (2) were funded by
federal and siate gram, money, and (3) are not “owned” by NECR. PAS chlv at 23-27;
Baranowski V S.atp. '23;25 . PAS is'wrong, and the inclusion of such valué is supported by 1CC
pr&c&&ént.

Guidance is provided by the ICC decision in A&M-11, In that decision, the ICC did not
allow a return on the lift span portion of a bridge that was financed by the Corps of Eﬁginears— for
river navigation purposes, and nor for rail purposes; however, the ICC did allow inclusion of the,
value of the porfion of the bridge that would be used for rail purposes. The relaxant portion of
the decision provides:

Our prior finding did not assume that a railroad was never entitled to eam
a reasonable refurn on property donated by government. We have not
previously taken such a position and do not iake this position here. We
are. however, required to consider whether carriers are under *honest,
economical and efficient management.” This, in turn means that tailroads
are not entitled 10 a return on capital that is not used or useful for iail
purposes. When we discussed the fact that the lift span was financed by
the Corps of Engineers, our intent was not fo imply that this automatically
rendered the asset ineligible for a return. Rather, our intent was to call
attention to the fact that the span was constructed by a third party for river
navigation purposes, not for rail purposes, Thus, rail users should neither

directly nor indirectly be required to bear the capital cost of a return on the
value, donated or not, of the hift span:
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A&M-I1, 1990 ICC LEXIS at *17-18 (emphasis added). See also, A&M, 8 ICC 567 (served June
5, 1992), 1992 ICC LEXIS 110 (‘*"&MH) at *6 (assets devoted 1o rail operations excluded
only if iinijrc‘n{fement ‘réplt‘sents\iﬁéﬁieiérﬁ, tmnecessary improvement). Thus; the 1CC. clearly
held %ﬁare i’s;m; basis for excluding iﬁi}érgvaméﬁtsjust because they were publicly-funded (and
not owned by) the railroad, so long as the improvements will benefit rail Qég:}:aﬁcsns;

PAS attempts to use this same cﬁaacnm proposing an overly restrictive reading of A& 1T
asserts that the grant funded 1mprovements Shcu;d ot be included because they are related fo
passenger operation. PA{S Reply, at 23-27%, As PAS does not provide any ofher basis for its
argument, the real diﬁf&rence between NECR and PAS is in the interpretation of the import of
A&M IT and the reading of the phrase “used or useful for rail use” PAS ignores that the
improvements fo ‘frac}:mgm]mgbndgﬁs amimffasfrucmrc arc just as valuable to the freight rail
operations of both NECR and PAS as they are 1. Amtrak. PAS has reaped all of the same
benefits of the improvements as Amtrak Has. Even if the improvements were funded fo improve
-Amtrak paséenger operations, the freight operators (both NECR and PAS) have clearly also
benefited from the  improvéments. which included the installation of welded rail, bridge
improvements, increased. weight capacity to 286 thousand I;fﬁund‘s, and increased speeds. As
indicated in the awards, the ?ﬂrp‘uses of the awards include Vtti? r;du‘ce slow orders and travel time,
and 10 increase track speeds.- Tt would be different Ifﬂlt grant funded improvements were used
on passenger-only imp,r@fémeﬁfs such as station buildings, as the lift span was solely for the
navigable waters. But they were not; here all of the improvements ha;yfe'hen‘eﬁt&d aﬂ of the rail
operators. ‘While the ithprovements may not have all been miade, or made at that fime, but for the
availability of the grant funds, that does not make the improvements superfluous even if the

existing tracks were adequate for freight. A&AM-III, 1992 ICC LEXIS 110 at *7, .6 (it may be

' A copy of the Vermonter and several other public grant docurnents were included with the PAS Reply.
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cost eﬁéﬁﬁ?& to accéierafa‘ impré\fémgntgsnaf otherwise schﬁ&uied; replactement with an ‘idaniicai
asset is not always a sound investment). Certainly, upgrades to welded rail and 286 Ibs weight
limits would have been made by now as they-are becoming - basic requiremeénts for ﬁéight
railroads to stay competitive. Thus, although these improvements may have benefited Amtrak.
they also benefitted freight rail operations.

Additionally, the ICC in A&M 1] went on o note thatii is particularly appropriate to
include publiciy-funded improvements where the railroad has the (3Eﬁgaiion fo maintain the-
govi:n;meni-ﬁﬁaaﬁed infrastructure v{?isﬂiS the case in this proceeding). 1 9§0 1CC LEXIS, at *18,
fn 16, As explained above, NECR ‘has all of the ownership ;}’biigaﬁans% int]uﬁiﬁg maintenance:
Interest }i“'«i:ntél is intended 10 allow the owning railroad to-eam a Sﬁtﬁmﬁni return so that it can
replace its assets at the eﬁ& ofﬂamuseﬁﬁ life. Thil&é even for. ggbﬁci'g funded i;igp;ayen;}eugg 7

tailroad needs to eamn a sufficient return to be able to later replace the asset. Under all of the:

public funding agreements cited by PAS and included it their Eég} NECR has the clear

- obligation to pay for all mainienance. - Accordingly, there:is no basis for excluding any publicly
funded impmvezments from the Vﬂlﬁﬁbﬂﬁm

| PAS also argues that, based on: the ICC’s decisions in Amprak [ and Amirak 1w should
not have fo pay for any improvements that benefit Amtrak, or that relate to. improving the
infrastructure of the rail line' beyond FRA Class 2 (because, they argue, the value of the taking
Was based on the grant back of trackage nghts) As 633cu3$¢d.inl'SecﬁQﬁI above, NECR helieves
that such restrictions were infended to cover the then-planned Amtrak improvements that B&M

had refused to make; and the caps were éstablished based on the planned upgrade to FRA Class

1 pAS gratuitously indicates that NECR 6id not produce any documents related to New Hampshire grants, PAS -
Reply at 25, n. 70. However, PAS includes in its Confidential Documents a New Hampshire Force Account fhat
indicates it was produced by NECR (NECR-000551). The commenis by the State ‘of New Hampshire caised
‘cogeerns based on the use of public funds generally, but not vwith respect to any pafticular publi¢ funds provided by
that State. :
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2. and normalized mairitenance at that fé&f@l.'ﬁgy were not mt&nd&d to-cover later infprovements.
to the trackage rights line made décades later. Further, in order to have these improvements
funded for all of the carriers, NECR was required to put up the local match. In the case of the
Vérmontor grant, NECR provided funds and materials. fotaling $19.5 million. -PAS has also
received the benefit of NECR's matching funds.

A,t:cm'd‘ing}‘jy‘,rii i\shciear that NECR should be permitted to include the value of value Q*f
rehabilitation and capital improvements made to the trackage nghts line that were funded with
public grant nionies. Although. PAS.. like B&M before it, seems loathe to pay for any
improvements, and clearly does not want to have to pay for improving or maintzining the track
above FRA C}ass'?a PAS does want the benefit of those improvements, and cpgasfe‘d an aitempt
by NECR to limit PAS speed to xl'g%liat it was willing to pay for. PAS cannot ha\ﬁ it both ways —
it cannot argue that there was no benefit or need to contribute to the upgrades, but then argue it is
improper to.deny them the benefits of the upgrades.

In aiiy eveni, PAS> argument must be limited to the Middle Segment as that was the only
Segment that ‘was “taken” from B&f\i and valued in the Amfrak decisions. Segregating the
publicly-funded improvements by segment, indicates that approximately $4.8 million and $2.6
rmlhcm could- be ncluded in the valus of the Ncrthem and Southern Segments, respectively.,
Baranowski VS, workpapers (Public Funding Allocation).

3. NECR Presented An Accurate Market Value For The Trackage
Rights Segments. There Is No Basis For Applying An Economie
Obsolescence Factor To The VIP Valuation.

As. set forth in detail in the RILBA Verified Statement ‘subﬁmteé as part of the NECR

Opening Statement, RLBA physieally inspected the trackage nghts segments; snd Based its

valuation on the types and quantities of materials, and their condition, as determined in the
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ins‘p‘ecﬁon; PAS raises questions regarding the values RLBA used fcxr track and track materials.
To clarify, RLBA confirms in the RLBA Rebuttal VS that it assigned values based on prevailing
_market pﬂCES at the ume, The gﬁéﬁs reflected “like kind” track and materials in “like kind™
use/conditions. Deductions for liquidation costs were not made, and would not have been
‘appropriate because the materials are not beéing removed: the track and materials were being
valued in place. While the VIP valuation 15 not the same as RCNLD, the valuation of the h‘ﬁck
and materials in their current condition is consistent with how rail and materials may be vatued
under RCNLD. ‘Moreover, the valuation under VIP is likely more conservative than an RCNLD
valuafion in that RCNLD would also include various costs related to reconstmctién that weére not
included in the VIP caleulations: RLBA Rebuttal VS, at 3-4. RLBA believes that the estimates
of the values and conditions of the bridges and tunnels on the trackage rights segments prepared:
by its engineering expert; based on his railroad experience, recent construction experience, and
hig actual inspection of the NECR line segments, are reliable estimates'and sljj}ui‘d be accepted
by the Board. RLBA Rebuttal VS, at 4.

NECR  does net,heiie\ie that i ‘calculating - interest rental in this proceeding, it is
appropriate to adjust Auther the already depreciated values of NECR’s road property by an
economic obsolescence factor as suggested by PAS. PAS suggests that the remaining VIP
valies should be adjusted to -reflect the economic obsolescence of NECR s assets as reflected in
that certain’ Duff'& Phelps Determination of Fair Value dated November 14, 2013 (the “D&P
Report™). PAS Reply at 27-30. PAS does not siggest that the Board adopt iﬁxa RCNLD or the
valnations othérwise set forfh in the D&P Report, but just selectively seeks to apply  the

economic obsolescence adjustment. To cherry pick this one aspect of the D&P Report is flawed.

Lad
Ly
13
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- Examination of this proposed adjustment requires a decper look at the D&P Report at its
purposes rather than the limited excerpt provided by PAS}%&ﬂiifs‘ Reply. Additional relevant
pages of the D&P Report are atached in Volume TV. The D&P Repoit is an allocation of
purchase price, not a valuation. In 2012, GWI acquired control of ‘\TEC’R together vcrth 43 other
railroads (and several other businesses) controlled by RailAmerica through the aequiéiti‘on of
stock of RajlAmerica Lheré was not a purchase of the specific assets of aﬂy"of the subsidiary
railroads. However, G‘R?I retained Duff & Phelps to allocate the purchase price amongst the
assets of the various railroads in order 1o establish the books and records of the railroads based
on purchase accounting as required by United States generally aceepted accounting principles
(“GAAP™). See D&P Report excerpts.”” The Board has acknowledged in chér"pr(}ces;&iﬁgs ‘ﬂ:\at
book values do not ﬁec;‘;ssaﬁly"mﬂect current value. :

With respeet to track and structures, D&P used a “unit-in-plage™ approach. I‘hey began
with & c#lcuiaﬁon of RCNLD (although without the use of railroad accounts the Board generally
requires for RCN LD caléulations). Afier calculating the cost fo replace an asset with like utility
using current. material and labérratés, D&P adjusted the value downward to reflect physical“
depreciation. It is only affer RCNLD was calculated that D&P considered cconomic
obsolescence. D&P Report, NECR-0027887-0027888.

* Economic obsolescence does not reflect a change in the physical condition of an asset; it
is an adjustment to account for external factors. Essentially it is an adjustment if the assets used
in the business are not being used to. their full econemic potential — i 6., that the assets are not
generating an adequate return based on their depreciated value, D&P Report, NECR—OO?.?SQ%

It is more refleciive of a market value. However, as discussed hereafter in conméction with the

M PAS irxciudrerl pnly the excerpt dealing with econbmic obsolescence. To ' give the Board a better mldersiandfjlg of
what the D&P Report is-and isiw't, NECR s including additional pages of the Report in the form produced in
discovery as part of Volume IV~ HC Documents.
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discussion of the CE métho&, there is 1o readily available market value, and accordingly, NECR
believes that the interest rental component Sho‘uld be based on the value of the dssets in ‘theu
current condition. See A&N-11990 1CC LEXIS 110 at *12-13 r(éﬁbptring RCNLD in the absence
of a reliable market valuation). Economiic obsolescence is not the same as physical depreciation,
and is not and s'hc;fqid not be part of the RCNLD or VIP ﬁndmgs of the value of the assets in
pfag:e in their present condition.  Moreover, it is clear that D&P applies ﬂi@ ‘economic
obsolescence factor after if calenlates; andnot part of how it caleulates, RCNLD. D&P Report at
?;\IECR#Q{}E?HgﬁQ,

PAS seeks to apply economic Qbsc;}e'ssem;é beﬁaﬁ;ﬁe{iﬂis a éﬁﬁé&fﬁnﬂiﬁt factor that it saw
’ v»as used to reduce the asset i?aiﬁrf;tsdmﬁ* to book value. PAS mggests that the adjustment
shauid be made to reflect market value. f}‘dwﬁver} the VIP- analysis is being used because there
is ng available contemporarieous market value. Because economie obsolescence is an adjustment
Bazed on extemai factors and the earning power of the assets, 11: ﬁ:c’gzs’ not reflect a reduction of
the value of the assets in their'current physical condition as presented in the VIP ana'lysis-:

In ATSF, ICC Finance Docket No. 22218, 8 ICC 2d 297 (1992), 19921CC LEXIS 43, at
#13-18 the 1CC noted, in the context of discussing RCNLD, that the goal is to estimate what it
would cost to duplicate assets in their present condition. See also AGM-II 1990 ICC LEXIS
374, That cost is certainly not affected by economic obsclescence.

Over dissent the ICC m A&M did allow “actuarial a&jasmléz;is”' to the bridee that
considered other factors that could affect the life expeciancy of the. 'ﬁriﬁgei In that proceeding,
MP had done an actuarial assésstﬂém ‘hased ona 1946 ICC bridge study.. applyng “lowa curves™
to evaluate the various eiameﬁts of the bridee in question.. A&M-ITI. 1992 ICC LEXIS 110, at

*46-65. No stich actuarial evidence has been introduced hete to adjust improvements such as
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bridoes énﬁ funnels. éji}imgh the ICC considered actuarial adjustmeénts to the bridge, it did not
apply similar adjusiments to the e‘@prais‘ed value of track, ties, signals or other assets, or to land
value.” See A&M-1II, dppendices. The decision to allow consideration of these factors seems
in«;imsjistanf with the ICC's earlier deeisions that had rejected MP*s argument that the bridge
would not be replaced because of econemic factors (it was not generating enough income).
4. NECR Restated Interest Rental Using VIP Approach.

Bdsec’i on ine foregoing, NECR does not believe that any ‘adjustments o the value of the
trackage rights, H‘né's 18 appmpriata. However, as nofed in Section I B4 above, NECR has
agreed that the pre-tax cost of capital is 14. 77%, instead &f the l"* 97% set f@ﬁh in its Opening.

Applying the adjusted pre-tax cost of capital yields the ftiiiéwiﬁg;esulis for interest rgngé};32

Interest Rental Coniponent

E. Although NECR Accepts PAS' Proposed Use {}f Actu al M&iﬁiénaneg
Expenses, PAS’ Calculation Of Capital Maintenance Is Wrong, And Thus
Yts Caleulation Of This Element Of SSW Is Flawed.

One of the elements of SSW is the allocation to the tenant carrier of its proportionate

share of share -of track maintenance and property taxes. The parties “have agreed on the

! The D&P Report does not apply economic absolescence 1o Jand values.
“As discussed in NECR's Opening Stateinent. interest rental is soimetimes charged munf:hh‘ {or anmually), and
sometimes by the car mile.
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allocation of property taxes.  See’ Section 1ILB above. The parties -also agma that track
mainfenance :includes both muﬁne maintenance and ‘d:apita} or pmﬁrsm'maimenmwa

PAS proposes that the ) pari;les use acmal maintenance expenses of NECR as opposed to
the 'mahitenaﬂca; model the NECR presented in its ,@pening Statement.” NECR is willing 16
accept use {}f actual m;:mtenmcecests ‘as t’hﬁ" ms for the calculation of the néw trackage 1 ghts
fee as proposed by PAS.

Hg’:ﬁweve; PAS’ estimdte for capital maintenance expenses af‘appra:gimately‘ﬁt-i s
grossly understated, and thus its. proposed allocation of maintenance expenses is wrong as well. -
Despite arguing that the calculations must be based on actual maintenance costs, PAS does not
use actual 2014 capital maintenance expenses. Instead it uses an average maintenance expense
based on a summary document prf;duﬂéd by NECR during diseovery. However, PAS 1gnored
‘the additional documents produced by NECR with detailed information on, the capitalized
rnmmsﬁagce expenses incutred in 2013, 2014 and 2015 through May 31.%* These records were
all maintained in the ordinary course after NECR came under the common conitrol of GWI as
part of the RailAmerica acquisition that closed in late 2012. The documents shﬁw that NECR
spent the following amounts on capitalized maintenance applicable generally to all of NECR's

tracks.” not including any amounts that were reimbursed through public funding:

23 In 1ts Opening, NECK - presented nonmnalized walitenance costs nsing a meodel for routine and progran
maintenance using cértain agsemptions that would keep the rail in a current stafe of good repair for current classes of
wack; fo cover contingencies for damage fo the rail and bridges, to generally nialtiain the railroad infrastructine,
Sea RLBA Rebuttal V& at 6-7.

M Although PAS say§ no capitalized maintenance information was produced except for the one spreadsheet it
referenced, it must have overlooked the wprﬁuds‘}zatz that were produced as NECR_004594, NECR_ 004395, and
NECR_004396. Each documf:nt inchided the over 20 sheets for the year that wers '1pphcab1e to NECR: Each of the
complde original spreadshests also i¢lided information, on the viber railroads in GWI's Northieast Region which

“were not produced. Forease of review, NECR is now producing the portions of the summary sheets foredch pmac[
apphcablc to NECR that were not produced with the cmgmals Copies are includéd in Volume IV HC Documents.
2 NECR has notincluded capital maintenance on specific projects located outside of the trackage rights lines, or
spent of ion-maintenance of way- ifems.
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NECR Capital Maintenance {nef of public funding)
2013
2014

2-Yr. Avg:

Capfiaimamtﬁnancﬁ tends 10 xmf’fmm year {o year, and accordingly, NECR suggests -
using a ;Efyéaz average. RLBA Rf:bmia} VS at 8. Because the figures for 2013 and 2014 were
kepl under current NECR mm;ageméng: ‘ami.;'epfé:éent the most 71?@&1111 two - years under
consideration, NECR believes this 2-year average is more accitrate and répresentative of eapital
mainteriance spending than the average used by PAS from a form which was clearly not
complete.

PAS has accurately reported the amount NECR spent G}iér&iﬁg;:yfmuﬁr;{é maintenance of.
way in 2014 as being SN

sing this 2-year average for capital maintenance wrd the agreed upon routine
maintenance, the 1otal maintenarnce costs fo be allocated to the trackage ri‘gmsﬂéégﬁaents would

bis

+I

2014 Ordinary Maintenance
Avg. Capital Maintenance EEE

Total: : i

NECR. does not' object to PAS’ proposed URCS regression. analysis: for allocating
maintenance costs to the trackage rights segments. rdjﬂ&{lﬂg f§§f'1ﬁ€i Charge in the capiial
maintenance calculated by NECR results in the following PAS cost per car mile for maintenance

and property taxes:

* PAY asserts that it should not be required fo pay for maintaining the track in excess of FRA Class 2 despiic the
fact that it fnsists on operating at the currently allowed (Jlags 3 speeds, However, PAS acepts the reported routing

maintenance ¢osts.
7 This equates to S- mile based on NECR’s total track miles of 394 miles.
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F.  NECR Restated SSW Trackage Rights Compensation Using VIP Approach.

Based on the agreed upon and adjusted caleulations of the elem &mﬁ,of SSW as set forth
above, NEC‘}E{ restates the SSW trackage rights compensation using' the VIP approach, and

allocating interest rental to-car miles, as follows:

Southern Middle | Northern

Maintenance $0.61 $054] 5056
Costs per Car
Mile
Property Taxes $0.04 5002 $0.02
per Car Mile~
2014 |
Agreed | 5008 | $0.03 $0.04
Property Taxes i

per car mile
| 2015-2016
Dispatching $0.02 $0.02 5002
Costs per Car '
Mile
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[nterest Rental R 568 $4.48
per Car Mile :
“Total Costs per $3.48 | $6.26 $5.08
Car Mile - 2014
Total Costs per $3:52 $627| $5.10
Car Mile —
20152016

IV.  THE BOARD SHOULD REJECT THE OF USE OF A CE APPROACH IN THIS
PROCEEDING TO CALCULATE THE TRACKAGE Rif}ﬁ'fﬁ FEE UNDER.
- SSW.

A.  The CE Approach Is Not Appropriate For Use In This Proceeding.

NECR has previously argued fo the Board in connection with its Meﬁj,odaiagy Motion
why the CF mﬂho&& not appropriate for this proceeding. PAS in its Reply acknowledges as:
_well that its CE analysis should not be applied in this proceeding,

As traditionally applied by the ICC and the Board, the CE method generates a valuation
base for fcéicﬁaﬁng interést rental by mulliplying the ‘spcci“ﬁcﬂ garnings assigned {o the trackage
rights iine by an eamings m’iﬂﬁpl'ie;éx The -eamings multiplier is determined by s;iﬁ%ding the
market value of the owning railroad’s total railroad property by the Gwning failroad’s total
railroad earnings. ATSF, 1992 1CC LEXIS 43 at #15-16."* See also TPW, 1994 ICC LEXIS 175
at ¥10-115 CSX Corporation, ;?\?"{j:i};ﬁﬂ?{ Southern Corporation; et. al. — Control and Operating
- Leases / Agreements — Conyail el al. — Responsive Application — Skate of New York., by and
through ils ﬁa;pm'{ﬁienf of Transportation and - New York City Ef:l*amnnfﬁﬁ Development

Cor, poration, 4 STB 75 (1999), 1999 STB LEXIS 297 (“East of Hudmfz Trackage Rights™).*

* The CE method was applied, and tweaked by the ICC, in the series of SSW Compensation cases.

*PAS does notuse the same CE method. See Baranowski VS, Rather Mr. Baranowski merely calculates the
earnings aftributable 1o the trackuge righty segments, and thén “capitalizes” them by dividing the aarmn g8 by a
discount rate based on the current prf’:{a,l cost of capital.
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The CE methiod has been used primarily i merger cases where trackage rights have been granted
to address a competitive harm, and where there is a contemporaneous market valuation of the.
1 owning/landlord railroad. See, e.g., East of Hudson Trackage Rights, 1999 STB LEXIS 297;

SSH Compensation cases. The use of the CE method rcqmreﬁ, am:mg other items, & current
market valuation of the landlord railroad, overall earnings fﬁrtbe I&ndlﬁré railroad and accurate
line specific earnings. If 1s only appropriate 10 use the CE method if aﬂ c:f the factors are easdx
ascertainable from the facls and circumstances of the particular proceeding. See TPW, 1994 IC’C

LEXIS 175, at *11; 4TSF, 1992 ICC LEXIS 43, at *16; A&M-7, 1990 ICC LEXIS 110, at ¥2:3,

#10-11. That is not the case in th:is"proceaﬁingf |

B.  InAny Event, The CE Approach As Presented By PAS Is Not Consistent
With Board Precedent.

BaraanSkf ignores the fact that "tﬁg{&? isng f‘é@ntemp&mnenﬁs' market value” Available
for NECR. and PAS does not even suggest that there is one. The most recent transaction
involving NECR. was the acquisition h\Genesee& Wyoming Inc. (*GWI) of RailAmerica
(Genesee & :{fﬁ}fgmfﬁg, Ine. — Conrol — Raildmerica, Ine., ef al, STB Docket No. FD 35654
(ﬁscrxﬂfje%cllj Deecember 20, Eé"}lfl)‘ The Raih%ﬁi&ﬁea“asqxﬁsiﬁgn was not a stand-alone acquisiﬁon as,
was: pregent in the SSIW Compensation cases, and the purchase price for the Rail America
acquisition cannot in any wiy be! ﬁgméd‘ as “contemporaneous market Va_"{u'e’r" for the NEGR, or
the: specific Tine segment mquestmn in this proceeding. NECR was one of 41 U.S. Subs'idiﬁ;y
railroads owned by ‘Réﬁi’lf&mmc; and the acqﬁiéiﬁgnf dlso iﬂfﬁluﬁéd'féﬁr Canadian ;s:u&s"idiary
railroads and several non-railroad businesses. The purchase price was based on a public auction
of the publicly-traded stock of RailAmerica, based on the data and tharket conditions at the time

of the auction. The transaction was valued and announced in Tuly 2012, based on finaricials from
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2011, over s ye‘ars\agq.m ‘Neither NECR, nor am of the other RailAmerica Subsidiary railroads,
were offered for sile as separate entities. so there was no separate hidding or market price set for
NECR. Aty attempt to allocate fairly a portion of the purchase price jpéid for Rail America to the
actual X{éﬁug of NECR would involve numerous assumptions and would not be nearly as reliable
as the Tump sum purchase price considered in the L‘?S‘I-?"Cfamgz}ei;gaﬁ(}}i cases. See A&M’—I 1990
ICiZ LEXIS 110, at *12-13. See also. TPW, 1994 LEXIS 175, at *11 (CE nethod Tequires a -
market value for the owning railroad).

Without such a contemporaneous market value, the CE method is not appropriate:
Moreover, Baranowski’s method of merely capitﬂi’ziﬁg;tha segment eamings does not reflect

'htﬁas&t the ICC and the Board have determined the valuation base for caleulating interest rental
rights eamnings under the CE method.

Although NECR does not agree that the use of the CE methiod is appropriate, ot that
Barariowski’s method propetly determines the valuation base, NECR has reviewed the
Baranowski caléui‘aﬁensfand;b&ﬁf&w:: that thére are other errors as well.  Accordingly, NECR
comments it ihésétarrzm?s, and presents an adjusted interest rental using PAS’ formula in the
event the Board were to consider that formula, reiterating that applying CE in this proceedmg is
not appropﬁété.

1. -Allocation OFf NECR Costs.
To determine NECR earnings attributable to the trackage rights segments, Baranpwski
- allocates both “’\UZCR frﬁighi revenues { dcfiyéd'ﬁem wﬁjﬁﬂié} and NECR costs. As part of the
allocation, Baranowski uses URCS'ﬂ 1o calculale the fixed anid variable costs of NECR which are

then allocated to the trackage rights segments. Fixed costs are allocated by traffic density.

* ‘The acquisition of RailAmerica closed in October 2012, over 4 years ago. :
! Aside from other aws, it is widely recognized that URCS is not designed nor aceurate in calculating short ling
costs. General Purpose Costing System; Docket No. EP43 1 (Sub, Ko, 4), and the comments filed therein,
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NECR believes that PAS has significantly overstated the variable cost portion and understated

the fixed cost portion of NECRs fotal expenses. ',Ség RLBA Rebutiéi‘é"& at 11-13 (including
restated Table 19). Because i’ncmﬂe i8 al,}(:)catﬁd basaden total costs, the effects of the error are
somewhat muted. However, NECR réalculai—es that the result is a small overstalement of

operating earnings allocated to the ‘nﬁm-»iraé:kaga rights line (and slight understatements of the

carnings attributable fo the Middle and Northern Segmients). Sece RLBA Rebuttal VS, at 13

(inclnding restated Table 21).

2. PAS Fails To Include NECR Esrnings From Trackage Rights
Revenues.

rﬁiﬁr‘v‘az)verg Baranowski in his calculation of NECR earnings exeluded trackage rights
ineéme fmm his allocation of revenue, As such, he did not consider ot include NECR™s icome
Qr:amﬁxgs related to the trackage rights fees paid by users of the trackage rights segments (PAS
and Amtrak). NECR hag calculated the amount of trackage rights income it receives from use of
each of the trackage rights segments.  (Because the revenues are directly atfributable to the
particular segments, the income does not need to be allocated under Baranowski’s ATC methéd.)
Accordingly, NECR adds $-ifc}f Amtrak trackage rights income, and - of PAS

trackage rights income 1o the analysis. See RLBA Rebuttal VS, at 14-15.

3, PAS Understates The Earnings Afﬁrihuia{ilg To The Trackage Rights
Segments. ‘

Further, NECR believes that the CE method requires consideration of all earnings
~alfribuiable to the line segments in question, including those of the trackage rights tenant, here
PAS. This is particularly true bere where PAS, the tenant carrier, not only has overhead trackage

rights, but it also has the exclusive right to use the Middle Segment of the frackage rights line to
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serve customers and locations that w were bulﬂ” servied | by PAS prédecessor B&M in-1989, * and
to compete for new business to and from the Middle Segment. Importéﬁﬂyg because the current
trackage rights fee 1s too law (as NECR contends in and seeks fo rectify in this prgcaééing},r‘ PAS.
has had an ;junfair:ﬂomp@ﬁﬁ#@ edge over NECR in obtaining traffic on and from the Middle
‘Segment, and NECRs eﬁmmg@ are artificially depressed. See TPIF, 1994 1CC LEXIS 175 at

*11 (exclusion of the tenant carrier’s earnings from the line would exclude & portion of the line’s

'.n

;‘}

“earnings, but inclusion would be- Llrculax {o the calculation of compensation).
PAS ackrowledges that its earnings attributable to its overhead fraffic should be-

iricluded, and includes a figure in its ca alculations for such earnings:™

However, Baranowski
does so by applying NECK’s e&:mngg per car mile \ﬁfiﬂmu{ any explanation af why he believes
-that PAS” revenue per car mile and/or costs per car mile are the same or similar to NECR’s.
(Since NECR is effectively providing a $ﬂb§i&y ;thASt F‘AS costs should be lower.) Moreover,
Baranowski does not include any }}AS earnings rel ated to the substantial revenues revenues PAS
received for services to ni}nfﬁ}iﬂuﬁx?é@lﬁéﬁmﬁ lbjcm&d;éﬁfﬁa‘Mi’dee 'Slégi;mﬁfﬁt See RLBA
Rebuttal VS at 13-14. This notable exclusion would also :Ieaﬂ\detmct from the CB value of
the NECR.

Notwithstanding these omissions, for the purpasas of recalculating earnings and. interest

rental under the Baranowski CE approach; NECR has mgluuﬁd the PAS carmings as set forth by

*# The Middle Sezment was first transferred in 1989 from BEM 16 Amuak (and subsequently to NECR?
“predecessor CV). Prior fo the fransfer, B&M was the owner of. and the serving carrier of, the Middle Semen:

7 In the c¢ase where trackage rights are ‘mposed as a mergér condition, of course, there are no.existing. ernings by
+the trackage rights tenant since the rights are prospective

* PAS doesnot include PAS eamings for the Middle Segment, arguing as discussed prcunuslv that it should not
“have 1o pay Interest rental on the Middie Segment. A discussed above, NECR does not agree. Althoughnot shown

in the Baranowski V8. his calculation of PAS carings for the Middle Segment were shown in his waﬂ:papers

¥ A spreadsheet of the on-ling customers and revenues was produced by PAS in discovery, (PASTIC-745) and is

included in Volume 1V HC Documents. Because these earnings aré not from pre-existing customers of locations 1o

which PAS has exclusive rights, ihere can be no arswmeént that fhie carrdiigs from such cmlomm: were included m

the Amtrak T compensation cafculation.
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Baranowski, including for the Middle Segment. The adjusted results as shown in the RLBA
Rebattal VS, indicate that if the CE meﬁmﬂ were applied as proposed by LPAS, the nterest rental

per car-mile for the segments would be:

oo

PerNECR = PerPA
Southern éegme:nt ﬁ-
Middle Segment B

Northern Segment S-

i I' i ri &

Wh []ENECR has adjosted the Baranowski CE ranalys‘i:é“%or comparison purposes, since there is
no r@;éﬁt.fﬁECR fransaction, there are flaws in ﬁletaicuianun of ‘revmue,srand}e;:pens&s and
there are ém’ﬁt&d carnings, the CE analysis presented is not reliable or accurate and ghcéulﬁ not be
considered by the ngri

V.  THE BOARD SHOULD ENFORCE PAS’ PREVIOUS AGREEMENT TO GIVE
'CHANGES IN THE TRACKAGE RIGHTS FEE RETROACTIVE EFFECT.

There can be ng question that PAS agreed to have the Board’s detiéi&n in this matter
have refroactive effect. Tha letter';m the Bcrarcf dated and filed June 30, 2015, in connection with
the submission of a proposed schedule, PAS wrofe: “The parties dgree that any new
‘compensation, determined either in mediation or by the Board will be retroastive to the date of
NECR’SuﬁIhig with the Baard of its R&quest 1o Set T rackage Rights Terms and {T‘mdﬁi@hsiﬁﬁ
The Board acknowledged this agreement in its decision served March 12, 2015, Although PAS
now argues that it did not know how' long 'thﬁ:‘fpma&eding would take, and that it thought
mediation would be successful, the agreement of the parties. as recited by PAS, clearly did not

apply only to mediation.

6 NECR’S request was filed on June }'?;2'(?14“
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N‘ECR,iny agreed 1o @g::ci;i&iim because PAS agreed to make any néw compensation
terms reifa&gﬁva.. NECR did not believe that mediation would be successful, and believed fhairii
would cause a delay in the proceedings. This turned out to be correct.

Moreover, NECR is not at fault for the length of these proceedings. This is a litigated
matfer, and both parties have sought to protect their p;igpﬁr' interests. A good portion of the time
for this proceeding was due to PAS’ insisténce on pursuing 'Widﬁérai;giﬁg discovery on every
conceivable SSW methodology, although it now argues that none of them should be applicable,
and submits a CE method analysis that even it says-should not be applied.

In terms of fairness, it is particularly unfair for PAS to raise its objection at this late date.
The Board should enforce the agreement of ﬂ}&ipaﬁias and give thaierms‘reirgiac‘iive: effect,

VL = THE BOARD SHOULD ADOPT THE CHANGES TO THE AGREEMENT
PROPOSED BY NECR, MODIFIED AS SET FORTH HEREIN..

As discussed above, meagrag 2.2 of the TO provides that if the parues cannot agree on
‘modiﬁﬂaﬁ(’m’s of terms, the Board c.in be asked m impose modifications. Other than a restriction
on the imposifion of arbitration tequirements. Paragraph 2.2 does not restrict the terms that can
be modified. Thisis consistent with 1CC™s decision in dmirak H, that after 20 years gith‘er‘ party
have the ngﬁt 10 reqm:sz a “riew agreement”,

As ﬁﬁiﬁﬁ i s Opening Statément at 16, NECR would Vﬁ‘luntafﬂ:}f -accept a single
trackage r’ights agreement covering all three segments if the Board lifts the limitations applicable
to capital. improvements and eliminates thé, Middle Segment cap on  payments for
maintenarice/trackage nmht@ fees payments;ﬁs? Il the Board does not do so, the NECR requests

that the Board imposé separate agreements for edach segment.

*7 Thiz hifurcation is consistent with the findings the Board should make that PAS' arguments relatéd to Himits on
paying interest-rental and maintenance caps are grounded in the Amirak Decisicig and relate- only{o the Middle
Segmieft,
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In its Opening Statement, NECR set forth & suggested revised form of revised trackage
rights terms and conditions miarked to show changes from ﬂaefl?ﬁ; PAS inits Reph addresses
the pr@xfiﬁgm of the TO, and includes a draft marked to show changes from N‘ECRS draft; In
this Rebutfal, NECR will limit its commenis to those provisions with which it continues to have
g

disagreenients, noting that there are many sections on which the parties agree.

0.7_Definition of “CV Lines™

NECR added the phrase “which are currenily owned by NECR™ not 10 assert a title claim,
but to establish it as the current party in coritrol of the lines. NECR owns the tracks and
structures, and as discussed above, with respect fo the right of way property has an exclusive
unrestricted operating éasement {v.?}"th the right to purchase any orall for $1.00). In for example,
Stateof Maine proceedings. the Board has treated the holder of an unrestricted freight easement
as the owner of a rail Tine. If the Board does 6ot choose to impose the langnage initially
proposed by NECR, then NECR suggests thie following  alternative’ “and which haye

- subsequently béen conveyed to NECR.”

0.8 Definition of “Effective Date”

As discussed more fully in Section 'V above; PAS agreed that any new. compensation
would be refroactive June 17, 2014, and the Board should enforce that agreement and reflect the
agreement in this seetion.

0.9 Definition of “Former B&M Line”

As with the definition of “CV Lines™ above, KECK does not understand PAS® gi“‘ajﬁcti;’::h
10 the proposed language “and which are currently owned by NECR.” NECR ce:rtaml y owns the

Former B&M Line to the same extent CV owned the Line. If the Board does not choose to

58 An‘aéhf:d hereto as Exhibit A. is proposed 'i?}nn of TO showing changes from PAST draft. Whers there T
agreement, no changes have been marked. '
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impose the language initially proposed by NECR, then NECR suggests the following alternative:
*and which has subsequently been conveyed to NECR.”

0,11 Definition of “Hazardous Substance™

In light of the heightened sensiii§?iﬁes and increased FRA regulations related to the
:t;m?ariing and handling of hazardous substances post Lac Megantic and other instances, ‘CEC‘R
believes the TO needs to include additional provisions with respect fo the responsibilities of the
parties with respect to the handling of hazardous substances. The proposed requirements on the
handling of hazardous materials are consistent with public policy and the RTP’s focus on
aperational ‘and public safety. 49 US.C §10101(8). As is-customiary, the definition is broad.

“For example, thfzs{eupfc;ﬁsiﬁﬁs' were included in a Class I/short line trackage ri ghts agreement in
Rapid City, Pierre & Eastern Railroad, Ine. —~ Acquisition and Operation Exemption — Dakota,
Minnesota & Fustern Railroad Corporation, STB Dockét No. FD 35799, However, the
specifics of‘:rthafmquirém&nfs are covered 1n what was proposed in Section 9.2.

0.13. Definition of “Line™

Sée the responses with tespeet fo the definitions in Scctions 0.7 and 0.9 above,
Consistent changes should be made 1o all three definifions related to the Live and its
compbrients.

1.9 Restrictions on Trackage Richts

Because there has been a dispute about whether the. trackage rights allowed PAS to
“haul” cars in the account of ‘another railroad over the Line, NECR added proposed Sections
1.9(2) and 10.7 to elimiinate any continued ambiguity. As PAS did, NECR will address this issue
- more fully in its respanse to Section 10.7 below. NECR believes that allowing PAS fo market

Haulage équates 1o extending PAS® subsidies to j{jthers ~ which was ¢lear]y not inténded or
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.contemplated in the original TO. To allow haulage would pass PAS® cost advantages on to any
other railroad that shows up with a train. - If the Board agrees that haulage is or should not be

permitted, then NECR requests that this Section 1.9 be inéludéﬁ in the nmew TO.

2.2 Term and Termination; Reopener
NECR proposed shorfening the reopener pravision from 20 yedrs to 10 years. Because
the agreement itself remains perpetual. dS provided in Amirak II; this should not ¢reate any
significant uncertainty for either PAS or shlpp&rs Given the current rate of change in the
railroad industry, the 20 zrsar,;zeﬁc& initially inposed by the ICC is too long. The 20 vear térm
has led {o the argument ,‘éy,PAS f}jagthg @z{};}gsa& increases in compensation requested by NECR

are foo large. A a compromise; NECR suggests a 15 year reopener.

3.1 Compensation.

Throughout its Opening Statement and Rebuttal, NEE&has set forth its view that
‘compensation should be based on the threée elements deseribed in SSW @ngjgyrasaﬁﬂ?? {setout in
E\EERS proposed proyision), and hm:; thase amounts should be ealeulated for each of the three,
segments. Even if the Board were io carry forward some of the S;\fiuﬁc terms related o the
Middle Segment, there is no reason that all of ‘{he elements of SSW Cc)mﬁem'm‘ftm should not
apply to the Northern and Southern Segments. NECR’S proposed. language méfely‘r&ﬂected the
addition of the S5SW Compensation factors. The fanguage of Section 3.1 and other sections of

Compensation should be made consistent with the Board’s findings on compensation.

3.2 Compensation: Minimum Track Condition
There is nio need 1o Ticlude a minimum maintenance standard. -As noted in Amtrak I,
1990 JCC LEXIS 52, at *17-18, the minimum standard was only included in the TO becatse CV

voluntarily stggested it The ICC would not otherwise have required it. PAS” concem that the
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trackage rights segments might bc &bxxmgaded is misplaced, but perhaps mofivated by PAS’
recognition that it may be difficult for NECR to maintain the mfxasmcmre since PAS does not
pay its fair share. Under its agreement with Amtrak;'i{ECR is required fo ﬁlainiain the track to
an gven. }ﬁg}ieﬂévél (FRA Class 3), and unless Amtrak service stops, and other use declines,
there 15 little likelihood of NECR downgrading the line. While' PAS is paying for a portion of,
the mainfenance, as discussed above, NECR. does not believe that it is paying its full share to
‘maintain the Line in its current condition. (if NECR is awarded the compensation requested

herein, NECR would be \xfi‘lling to agree t¢ maintain the track fo FRA Class 2.)

a3 Cfgmpensaﬁmn Variable Costs

NECR has proposed only having fﬁiéﬂ?ﬁpéftmity to have PAS pay for additional variable
costs that arise, without waiting ﬁ:arfha reopener, allocated in the same manner that variable costs
care allocated under SSW Compensation. NECR’s proposed language merely reflected the
“addition of the SSW Compensarion factors.

34 Compensation: Rate Adjustiments.

NECR’s sugpesied language is intended to make sure that the inflator reasonably keeps
PAS payments, ‘O’figirgaﬂ_‘y'based‘ on a static date in time, on pace with antic‘ipated increases in
costs.  Otherwise, at the next{ reopener the parties will be back o arguing over whether the
increases are 100 high. NECR has conceded to the removal o the provision that changes canfiot

‘be less than zerg.

3.7 Compensation: Allowed Capital Pz@ji&gis
NECR agrees to the deletion of the lanzuage “or desirable 1 NECR's discretion in- the
ordinary course.” Notwithstanding giving up a direct reimbursement of a capital project, NECR -

as noted in response to Section 3.1 and #bove, that it should be entitled to an interest rental return -

L4
)
'
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for the value of the upgraded infrastructure.  However. NECR. does not agree to tinexplained
deletion on billing procedures, or the change in the alfocation basis from the NECR suggested 2
year pe‘ribd to the PAS suggested 5 year peﬁoﬁ, A 2 year period seems more reflective of the
parties” proposed prospective use of the improvements. PAS” éitlcﬁiiﬁlaffhe; payment terms is

inappropriate and would leave NECR will no contractual way to collect:

3.8 Compensation: Intcresft Rental.
' PAS® objection 10 this section seems to be because NE‘C‘R& not clear on what tax rate
\Kﬂi apply in caleulations of intérest rental. Currently N‘ECR 1§ consolidated with its parent
.cgmg}aﬁg for tax purposes; andthax is the tax rate that NECR. w&uid propose to apply. (Because
NECRS pareni company is pu&ﬁ::l}f traded, that tay tate is jjrﬁ'&diiy aveailable aﬂ&fmnspare‘nt;}
However, this is a pagp‘ema?i agr@:zmeﬁﬁ and NECR cannot be. sure that will always be the case.
Therefore, if and when, NECR\KEIE not consolidated with :t's pau‘m{ then NECR® S:Sta;1daign& tax

taté ‘would be iised.

39 Compensation: Auditing.

Audiiing provisions are now common place, ﬁl}{i are particularly essential to make sure
that all users of the rail lines are complying with all FRA and other safety requirements. Given
‘how PAS sometimes agrees to something, and then changes its mind (for example on the
rétroactivity of compensation), NECR feels it musf have the right and ability to confirm whether
PAS is acting in accardance with the terms of the TO. NECR would agree {o the deletion of the
objected to piuasef“with@t;immﬂg the generality of the foregoing” NECR s also willing to
lirnit the records 10 be miditeﬁ to those related to bi]ling and payment, and to agree that the audit
would be by an independent “auditor 1t the tecords would involve confidential shipper

mformation. .

th
3
¢
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5.1 Scheduling of Mainienance

: The term “best efforts” requested b}f PAS could imply that NECR has to take any
nicasures, regardless of adﬁi’ﬁﬁnal cost, 1o aﬂ;ammodme PAS aperaﬁcms‘ =despite the fact that
PAS 'would not be contributing to such additional cost. “Reasonable 'éffc}ﬁs‘;:’ as proposed by
NECR. would allow NECR to balance the burdéns in a more fair and {evexihanded way.

5.5 Operating Rules

The intent of this section wasto allow NECR {o issue and change its operating rules that
govern all users of the trackage rights segments — NECR as well as PAS and:anybn@'el,se. NECR
would agree 16 miodify the language to indicate that they are %ﬁﬂﬂﬂg about non-discriminatory
rules as Suggésféé by the language cited by PAS.

7.3 Release and Indemmification

Initially it should be noted that PAS presenis 1& Jb;ect;ms to the proposed changes in
this secfion as if tﬁa}r are being 1mposed solely on PAS 'Tﬁa%;_jis ot the case. The section, and
the changes, apply o/ a collision between the train of ‘euherpaﬁy‘amé aﬂnrd persdn.  The
additional reference 1o Amirak is for clarity — Amtfakis t:ia:ai} a third party (ot one the paﬂie&: :
to the TO) and 3lrzaad‘y covered. . Although " the cwrent Amtrak agreement ;pf?ov‘i‘d&s for
indemnification, that will expire in 2020 (long before this one reopens), and there is ﬁo guarantee
that the current indemmification provisions will be continued or continued In the same form,
Adding third p:m} injuries makes sure that a1l possible damages are covered. Of course, this is'
only providing indemnification — Le., it provides coverage if a claim is brought against the other
party for damages — aﬁd:, the ai'ﬂmzs seitled or succeéds in litigation. Adding the “and defend”
:Qﬁl,igaii@n allows the indemnitor {o control thxf: response 1o the litigation, and m:pﬁm;em ‘aﬁf}‘f

unnecessary or unreasonable settlements by the other party (about which PAS has (‘:)‘cﬁ)rcssg&
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concerns). A codpération on defense clause L{itﬂd bﬁ'adéied as well. PAR affiliate Springﬁeld
Terminal is a party to an agreement i%i‘ifh Amtrak that provides for defense as well as indemnity
'mcliiéing for injuries 1o Amtrak pf«sisengeisfg 'NECR’s changes do. not change the overall effect,
of the provision, and to the extent it does make changes it does so evenly with respect to eachs
party. There is no reasort not to accept the NECR proposed changes.

9.2[sic] Insurance.

While there were no specific insurance requirements o back up the Hability and
indemnification provisions in the original TO, that does not make them umaa‘gcﬁa’ble' to be added
in the context of the new TO: 1t is common practice for trackage rights landlords te require their
fenant users to carry insurance of the types, in particular if the user is not a Class 1 railroad, or
other public company whose financial wherewithal can be readily evaluated. The individual
- frackage rights agieements cited by PAS (hat involved NECR affiliates involved just such
considerations. (The NECR affiliate was requited 1o continue its existing coverage — but NECR
and its affiliates are covered by in excess of §200 million of insurance — more than is being
requested here.).  Further, requiring insurance is consistent with public policy as railroads,
including PAS,: carry dangerous goods and the Lac ‘Megantic incident demonstrates that
underinsured entities can create significant burdens on local and federal governments, which is
clearly contrary to public interest, as it is likely any compensation paid to victims would come
from tax assessments. The burden of maintaining insurance is one that PAS should bear,

As noted abave the ewrrent arrangements with Amtrak will expire in 2{)20, and there is no

guarantee that the current indemnification provisions will be ‘continued or continued in the sanie

* A copy of the Agreenient between Amirak and Springfield Terminal dated December 9, 1988 is inchided in
Volime IV — HC Documents.  See Section 5(a); (£}

n
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form. As a consequence, PAST citation to the existing Amirak agreement provisions is short-
sighted:

As 4 pra%:‘;ﬁcal matter, -according to documents produced by PAS in discovery, PAS
alrcady carties a substantial amount of Vi‘na:uran(:r:fu and this requirément should not be any

additional burden on PAS.

9.2 Transportation of Hazardous substances.

As PAS notes, the proposed Tanguage that it has deleted, would in large part require PAS
1o ﬁﬁmpl‘y with - applicable laws and regulations, and lays out requirements necessary for
compliance. NECR as the effective dwner (despite PAS® arguments to the contrary) of the rail
Imes has responsibility for what }ia;;pgﬁs on ifs lines. and to exclude these provisions as PAS.
propeses would create ambiguity as to NECRs ability to collect for any faﬁur&é; of PAS, thus
reémiﬁg incentives for PAS {0 ani fespénﬁibly} These provisions require PAS to act in
compliance to protect both the public and NECR. The provisions do. not add additional burdens
- on PAS, buf ensure that it acts :ré@éﬁgibl}* and 1‘4%@11;; with &;Spec;t (o its handling io;ff»!"azard@us
Substances, and gives NECR 4 direct way o require FAS to comply o to compensate NECR for
non-compliance

10.7 General Provisions: Haulaee

Both here and in Section 1.9¢a), NECR has added language to make clear that PAS
cannot use the trackage rights to haul cars for othier carriers. Because haulage cars would remain
in the account of carrier fg,r "\rﬁmm PAS was providing the haulage, there are questions about!
whether PAS is responsible. The parties have previously presented arguments on- whether

haulage is ps'rmii:ted under the TO. NECR’s position is sét Forth in its Reply to PAS Claims filed

' discovery PAS provided a schedule of its excess liabifity tnsuranee. 4 copy of which & ineluded in Velmme 1V
= HC

L
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I
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October 9. 2014, As the Board noted in its December 23, 2014 decision, “PAS doés not. rébxll,
NECR s argument.”  As PAS points out in its Reply, at 49, before the TO, B&M and CV were
parties o a *1930 Agféémenf? that govemed the trackage ﬂghts bf B&M over CV. In'that
agreement, there were references to one party performing haulage for the other. PAS uses that to
argue that the parties knew what h,auiiags WES and could have prohibifed it if they wanted to.
NECR believes that the 1930 Agreement demonstrates just the opposite. By including a
provisions that specifically allowed certain haulage, the parties were indicating that haulage
\ﬁéﬂéﬂtberwi:se not be permitted. Further, in discovery, PAS confirmed that neither it nor its
predecessors have ever used the trackage rights to per ‘erm haulage for another carrier (except In
the limited instance: where PAS is hauling cars for Norfolk Southern 'Railwa_yh that are
interchanged with NECR)'. This confirms the parties” understanding of whether haulage is
permitted.

Regardless, there is no reason not o add ‘:uaha provision to the new 1O on reopening.
As discussed above the rcopening provision does not restrict the terms that.can be modified.  As
PAS acknowledges in its Reply at p. 50, “Such language [pro‘hibiﬁng haulage| has become
'cemxmjnpiat‘;e in trackage nghts a;grefjments today.”™

The prohibition on haulage does not restrict PAS? access o any carriers, and cannot be
sdid to upsel any competitive bdlance that may ha\e Beéen f.’;i:ms“idereti m the fhmmk"D@cisi‘ans.
PAS has the right to interchange tratfic and ptrbviﬂé joint maoves with carriers that-conniect to the
,gﬁdﬂle Segment, - Of course, P%S proposed Haulage ﬁ’}}? VRS would invalve not only the
Middle Segment, but also the Northern Segment which was not the subject of the Amitrak
Decisions: There is cerfainly no reasori that NECR should have to-allow hanlage on the ﬁ@ﬂh’ém

and Southern Segments,

‘f’ LA portianof PAS response fo ‘SECR‘“S deficiency Jetter is included as part of Volume [1f = Public Documerits.
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10.8 Assignment.

NECR reiterates that the although the language proposed would require consént, it also
requires that NECR not be unreasonable. Such a requirement is commonplace and appropriate:
NECR should be concerned and informed about the identity of any proposed opetator whose
trains will' be commingled with Amtrak (and NECR) on rail lines for which NECR is
'r,éSpﬁi%Sime- In any event, there is 1o substantial impact that would result from the change from
“after consultation” to “following written consent that will not be unreasonably withheld™ as it

applies to the assighment by PAS to an affiliate.

205424172 - 38
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CONCLUSION
For all of the foregoing reasons, NECR request that the otk e
compensation for the trackage right lines and establish new terms and conditions. for the PAS
trackage rights over each of the three segments as requested and justified by NECR.

Respecttully submitted,
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ERIC M. HOCKY

LISA CARNEY ELDRIDGE
CLARK HILL PLC

One Commercg Square

2005 Market Street, Suite 1000
Philadelphia, PA 19103

(215) 640-8500
ehocky@clarkhill.com

Dated: ‘j'aﬁuar};g“:zg,i(il? Attorneys for
' New FEngland Central Railroad, Inc:
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PROPOSED TRACKAGE RIGHTS TERMS AND CONDITIONS
0. DEFINITIONS

As psed herein, the following capitalized tenns Iﬂ\@f: the fallowing meanings (any other Eﬁp}tﬂh?ﬁﬁ terps being
defined tn contextheveafer):

0.1 “Agreement” means the terms dnd conditions of trackage rights 45 a whole set forth hamm *bbugh the instant
terms and conditions had been agreed to contrachially by PAS and NECR.

(1.2 “Antrak”™ wieans the Mational Railroad Passenzer Corporation.

03B & M mean Boston and Maine Cayﬂlatzaﬁ. a corporation with'jis p"mmpa] office at Tron Horse Park, North
Billerica, MA 01862

0.4-*CCR means Claremoni and Concord Railway (including its successors and assigns).

0:53 #*Conveyance Diate™ medns Sepietiber 9. 1988; fhe date on which B & M cortveyed the Formier B -& M Line to
Amitrak, and on which Amirak conveyed the smoe to €V, pursuant to the Order,

0.6 “CV” means Cenfral Vermont Railway, In¢., a corporation with its principal uﬁce at 2 Federal Street, St
Albans, VT 05478,

0.7 “CV Lines” means the approxirbately 13.4-mile rail line between White River Junction, Verment, and Windsor,
Vermonf, and the approximately 10.6-mile rall line berween Bratileboro, Vemmont, and Fast Northfield,
astachuselts, both of which belonged t¢ CV hefore the Conveyvance Date.and which heve’ sibsequently beer
conveved o NECR., ' ) )

s ~DateTmegns) 85 ,}ffec{im Diate” means with respéct to 1he compensation tenvs i Settion 3 - hereof,
June. Ii* 20]1 the date on which the parfies aereed revised compénsation would be effective, urd with réspect to
other terms and conditions heremdPr the efiective date established by order of the BTB.

© 0.9 “Former B & M Line” means the approximately 48.8-mile rail line between Windsor, Verment. and Brattleboro,
Vermont, conveyed by B & M te Aprtrak, and by Amtrak to CV, on the Conveyanée Date pm‘suant o the Order and,
which has mbsmnenﬂv been cunveved fo NECR.

010 *GMRC™ mears the Green Mounmain Railroad Corporation (including its successory and assigus):

.11 "Harardgus Sybghance™ IMEAns #ny: substamce which 1§51 hazardons (o perSons or property and inchides, Wwithoit
]mntmf! the generalitv: of - e foregoing (3} redipaciive. ‘eXplosive, poisonous, - éorrosive. flammable or toxic
'snbstanccs (iiy subﬁazjczb that r:ndau«z the health and: safety of persons: and (i) substarces déclared: to. be
,pamrdqm toxic or dmnctg_us wrider anv Jaw or reeilation sow or hereafter énacied by inv eovernmental anthority

iE having lamsdlctmn

CﬁiE “TCC™ means the U9, Interstate Corrmerce Comission,

O3 “‘Lim—:” means the CV Lines and the Former B EM imﬁ t@g&ihﬁ_gnd which has s&bsea‘uemﬂ\’ been danveved
o NECE, ' "

0.14 “NECR meats Wew England Central Railroad, Tnc. a cmpmaz;m with ify principal office at [IN%
ADDRESSE:

0.15 “Order” pmeins e decision of the ICC in Natfonal Railroad Pass engev (’mrpurahon—(:aﬁvev ance of Boston
and Maine Corporation Interests it Connecticut River Line in Vérmont and New Hampshire, dated August 4, 1988,
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served August 9. 1988, and @lel‘ishi‘;‘dai pages 761 irough 817 of volime 4 oF the ICC Repords; Sechnd Series,

0.16 “PAS™ means Pan Am Southers LLC, a limited liability company witl its jwincipal office at [INSERT

017 "‘ST’;' means the Springfield Terminal Railway Comparny (including its su;x:ﬁssai:s and askipns),
018 “STB* mieans the U.§, Surface Transportaticn Bpard (incmding any successor agencies). -
L.GRANT OF TRACKAGE RIGHTS

1.1 Subjset to the térms and conditions of this Agreement, PAS shall have' the nonexchisive tight 1o operate PAS'
frams. locomotives, cars and equipment with PAS's own crews over the Line, as more particulady defined as
follows:

Al mnain line frack and passing sidings betwesn a point. at the interlocking at East Northfield, Massachusetts
{approximately MP NECR MP 110.51) to the Bank switch at White River Junction, Vermont (approximately NECR
MP 13.40).

1.2 PAS shall have only overhead running rights aver the CV Lines.

1.3 PAS shall'have the exclusive right 1o serve all eXisting shippers and shippers' facilides that were located on ‘the
Formér B & M Line as of the Conveyance Date, including any and all new hi@pers thaf ocate at such exisfing’
facilities afier the Convevance Date, provided that PAS makes available a minimun three day per week service
dlong the Line. PAS miist consult with the shippers and ensure their needs are met up to three day per week sewmf:

1.53.1 Fot pinposes of this Section' 1.3, “existing shippers and shippers’ {acilities™ shall mean. industrics and facilities
&t rcul sidings. which received or tendered ral shipments during the twelve months Immedmte ly: priorto the
Conveyance Date,

1.3.2 For puiposes of this Section 1.3, “three day per week service” shall irean the provision if docal sef-off ¥ and
pick-up service fo qmnpr::rs on the Former B & M Line at Teast three times per week Monéay through the following
Sunday) in: each direction.

3.3 NECR shall be parmitted o commence service 1o existing shippers and shippers' facilities upon PAS's failure:
to make a\'aﬂabla three ddy DET week se,rvme dunno 1wo weeks out of any four week parmii, smiess such failurs 18
excused by Section 10.6 i

1.4 Except-as provided in Secfion 1.3, NECR and PAS shall each have the right 1o compete for und serve the
followmg Sh}ppers and shippers’ fieilities on the Former B & M Line:

(a) shippers and shippers' facilities focated on the Former B & M Line which did miot receive or fender rail
- shipments doring the twelve months immediately prior to the Conveyance Date;

(b} ariy other niew shippers;

(¢} any-existing shippers and shippers' facilities to which PAS does not provide a minimur three day per week
service; as 5pccmcd i Section 1.3.

H1.4.1 NECR shall, upen réquest by PAS, provide reciprocal switching to permit PAS 10 serve such shippers and
shmp&r* facilities as' PAS ma¥ serve hereunder. NECR shall not be rf:qmr{:d to switch ‘cars on PAS's behall at
shippery facilifies which, NECR serves u}f virtue 6f PAS's failtre to make wvailable 2 minionm tiiree day per w sek
service along the Line as specified by Section 1.3, but PAS shall retain the right to provide service directly to such
shippers and shippers' facihiies. PAS shall pay to K’ELR a per switch charge as established by NECR, provided that
such per switch charge 1s not greater than 180% of the NECR variable cost. of providing such switching service
computed - using NECR's costs compitled in- accordance with formulas generally nsed or accepted in Ry k]
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| procecdingsit,

1.5 NECR and PAS shall each have the right m z:nmmtﬂ far and to interchange fraffic at Bellows Falls, V ertnont, .
with GMLRC and & Claremont Jmctmn_ MNew Hﬁmpam\,. qﬁj the CCR., PAS shall have the axd\:sl\fe right ¢
]}J{!&Ghanf"ﬁ waffic at Charlestows, Wew Hampshire, with the ST,

1.6 PAS shall have the vight t}f enfry-over the Line Ezr amy. and 2]l PAS employees, agents or répresentatives;
machinery, vehicles or equipment which PAS may deem necessary or convenient for the purposes of nspecting the
Line, clearing any derailménts or wrecks of PAS frains on the Line or etherwise conducting its operations over the
Line; provided in each case that such entry shall not unreasensbly inferfere with operations on the Lmﬁ by other
CAITIers.,

1.7 [Intentionally Omitied —No Longer Applicable].

1.5 Except as pmwdf:d herein, this Apreement does not dlmi]‘ll‘sh in any way NECR's right 16 uss thé Tume or
NECR'S right tolease or otherwise allow another carrier to use the Line,

1.9 Notwithstanding anything to the contrary corttained i this Agreement of- mhemxse agresd. byl the pamv ‘hereto
prior to the Effoctive Date. PAS (or any aW.m‘.S or affiliates acting on thir behalf) shaflnot:

P;%S or ST, as amnhcablm

fb) obstruct or. ledye apy train, or locomotive unattended om the Lme, or mp il trains or locomorives on
the Line except in the case of mechanical failure or emergency;

(¢} - comstruct or alter tracks conpecting 16 the Line, mcluding Ihe constroction, installation or alteration of
apy switches from the Ling ‘without the-express witten censefitof

(d). consiruct, erect or place, or cause o, be cz)nstructei erected Or placed on or near the Line, my
structure; EIE’;‘I&E{,& tixture o any ather wo*k without the prior Wnﬁﬁﬁ consent of NECR.

{e) [Intentionally omitted.]
(f) [utentionally omitted:)
2. TERM AND TERMINATION
2.1 The term of this Agreement shall commenge as of 7:00 2.t Eastern Time, on the E;ﬁ"éctive Date.
2.2 Except a3 provided in Section 2.3 and Ssction 8.1, and sibject 1o the prm*i*:iém bf’ﬁlié“ ‘section, the term of this
]{ _Agredment shall be perpetial., After bwenbe-(208 floen 15) years: from the Effective Date, either party {o thig
C-Agresment may seek modifications. frem the other and, ‘if satisfactory modifications are not agreed 1o afler a

reasonable p&mad for neggtiation, may apply w the 8TB for modifications. Nothing in this segtion shall auﬂmm
the STR {o impose mrhitralion réquirements upon cither party {o this Agreement,

2.3 PAS may terminate this Agresment immediately upon wiritten notice o NECR.

3, COMPENSATION

2 LPAS shallbeoblizared *apaaul%a':;;i‘-.,:?"

3.1 PAS shall be obliuated i pavy fur ar J contribute Lax\*‘amc; {i¥ the t;x:tst of, mnamm iainienance and openiting

| i
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costs, and sranabie: costs attributable to PAS usace of the Line through pEvmetts set forth In Sedtion 3.3 belows (03
. einergency repairs. capital upgrades and material alterations and addxﬁonc not included in routind mﬁ wl proevam
‘ _Menam:& set forth in Section 3.7 be]aw and {iit) initerest rental due to WNECR set forth in ‘%rm}n & below,

3.2 NECR shall be solely responsiblé for dispatching all operations over the Line and for the maintenance and repair
of the Line, ncluding the signals and the signal and dispatching system which controls operations on i NECR shall
keep the Ling, at all times throughout the term of this Agreement or any extensions thereof in not less than FRA
Class H condition.

3 : : _ oy Inoinding locomotives. dabaoses and worlk
&qum*::{enf; of l;ramc scrnally operated by PAS for its assienee) over the Line to pEY: ;ﬁr the trackice rishis provided
hereir a5 8 contribuffon owards the costeof dispaiching maintenance and repalr of the Ling fincliding the
meintenance. repafr-and operafion of the sienals and the si¢nal and dispaiching svsteri which cantrols operations on -
0. Additionallv. if NECR ideniifies additional variablé costs antributable ta PAS™ tiseof the Line: the per car mile
. fee ghall be admsteﬂ By the-anmual anigint of such variable'costs divided by PAS” car miles durine the previous 12
mamhs - '

3.4 Ex Cﬁpf as otherwise provided herein, all pavroents 0 be made by PAS under this Agreement shall be adjusted on
?Malch 317 of each year diring the ferm of the Agreement, for price level changds Fomn 7 w1, 2015, (using Second
Quarier 2015) baseéd on the relationship of the most recent quarter's Association of American Rznlmads (AAR)
Eastern District, Quarterly Tndices of Chargeout Prices and Wage Rates (Table Cy—*Material prices, wage rates and
supplements combined (exchuding fuel)? fo LﬁmparabTﬂ “indices of the quarter twelve months previous, The first
-adjustment to be made shall be based o the comparison of the Second Quarter 2015 index value to the Second
Quarier 2016, - ‘

3.5 PAS shall have responisibitity for z‘md sl':allrepcrr and pay dlrcuﬁ\f w the owner of the cars, all mi ileage, car hire
anci oither ol arvﬁs aceruing on cars in PAS's trains on ﬂ}‘" Line.

3.6 NECR shall issug its bill to PAS for the payments specified by Sections 14-and Section 3.3 and Section 3.8

hereof by the fifieenth: (15} day of edch month for the fraffic transported during the preceding calendar month. PAS

shall pav to NECR the amount shown on such bill by the last day of the month following i which such bill is

“issued. Payments not received hy PAS “m-* such last dav of the month inwhich the bill is issued will acorué interest at
‘therate of oue and one-half (1.3%) perr;em per month for each month o irportmn of'& month by which the pavmentis

Tate. :

3.7 In the @vent that NECR is: required to imdertzke any major capital pro;e:cus {not generally included inToutine or
program m*mienanr.m “which - may become pecessary due 10 changes in apphcaalu local, state” or federal statutes,
ordinanées ot regulations, or by catastrophic occurrénces on the Line, including bt not himited {0, floods, washouts
or destruction of bridges, ‘or implementation of Positive Train Control, PAS or fts assignee shall pay its
pmpommate share of the expenditires actually made by NECR for such capital projects based ipon the percentage
of total tar m;le:s on the Line atrribuiable i0 PAS's Q:mr ity assignes's) average traffic vohime during the five{: (5 vear

| “pepiod-precedinethe-capital projfectiwo {2) year Dc;md preceding the capltal project. NECK shall issue its bill to
: PAS for the pavrients specified by ﬂm Section 5.7 a8 soom a8 practicable following the acceptince of 4. bid or

commenicement of the capital Jejtean Famen 5 not r‘cmveﬂ by PAS by such Jast day of the moiith in which the bilf

is Issued will accrue interest at the rate of one and one-half (1.5%) ’Dt‘rﬁfjﬁt per month for esch month or porticn of 3

month by whzr*h the payment Is late,

3.8 In full satisfaction of angiﬁd all ohlisations of PAS o pay for the interest rental Compopent for fhe use 'of the
Line: ‘BAS shall ed\m NECK $[- Imonthly durine the torm af this Aoremrr\eni, The interest tental coniponent shetl
be adjusted each véar based on changes in NECR's pre-tax gost 6f ¢apital, 48 determined by considering the postotas
cost of capital as determined by the STB. and the effective annual tax rate af VELR or its parent company if NECR
is consolidated with ite parent for tax purposes. -
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feview of any c:anﬁdanml shippir ElformaDDE such auixt ﬁh&L be maducted Py an mdehend,.nt aurhtor mumul\r

aprzed 1o by the parties (th "[ndemndent Auditer™) ‘who shall keen confidential information confidential znd no
disclose <uch mfurmaﬁon to NECR. Without Timiting the seneralifv -of the forezoiny. PAS shall keep znd mamt’m
true znd correct books, records and accounts wiil tespect to sts volome of ears dlone with 2Ny annual statements snd
summaries, for a period ofthree (31 vears after the term of this Aeresment. PAS shall, upos request of NECR. ke
veﬁlab}e on reasonable: advance notice and dumno normal business hours and "aenmt NECR. orthe Iﬂdggeﬁé&n
| Auditory, 45 applicable, during such period to inspect, make copies Of and aodit all such records, 1F there is.any
vevision to charses 45 a Tesulvofan sudit, pavient shall be made within thirty (301 davs ofthe udit, The provisions
of thix Section 3.9 shall survive the fermination of this Asreement:

4. ADDITIONS AND ALTERATIONS

4.1 WECR_ shall pay for and be responsible for the construction, tialntenance, repair and renewal of any additional
conzigctions to the-Line which it may vequire;

4.2 1T PAS determines that changes in or additions and betterments io- the Line, including changes in
communication, dispatching or signal facilities as they existed immediately prior to the Effective Date, are required
1o accommodate PAS's operations “beyend that required by NECR. to accommodate NECR's and Ant&k s operations
over the Ling, PAS shall pay for the constiction of such additional or alfered faciliies; inclnding the arnual
expense of maintaining, repairing, and renewing such additional or altered facilities. Notwithstanding the foregoing,
NECR: shall have the right fo approve of any such addition or alteration prior to jts constraction, which approval
shall not be m.eaao:}u}:i v withheld, and such addition or alteration shall be consiructed in such a manner as 16
minimize interference with NECR's or Amfrak's operations over the Line.

5 SCHEDULING OF TRAINS AND MAINTENANCE; OPERATING RULES

5.1 The tFains; lmﬁmsmveé icars and uqmpmem oI PAS, NECR; Amtral, and any other présent-or foture user of the
Line or auy pottion thereaf. shall be operated witholir prejudice or partiality to any party 1o this Aﬂr&emeni or any
such other user and in such a manner as will result in the most economical and efficient manner of movement of all
waffics provided, however, that NECR: shall give priority to intercity Tail passenger trains of Amfrak 1o the extent
required by Section 402 of the Rail Passenger Serviee Act. Notwithistanding the foregoing, PAT shall have the. right,.

n consultation with NECR, 1o esfablish the schedules of PAS's trains over the Line. Trains ‘performing local wark,

whether PAS, NECR or otherwise, are not pntme& 16 mnw over trains that are mot performing such work. N’ECR
shall ‘establish HECR's train. schedules with due repard to the trains to be operated by PAS, Fach party shall use
reastnable efforts to provide five (5) davs' notice of changes in ity traffie: and operating patierns and procedures
which ‘may alfect the Line. NECE. shdl coordinate with PAS and use it besireastwable éfforiy in scheduling the
work Ieamrﬁé for ‘any upg;radea of the Line and any futire mainfenance br "Lpdllf of the Line torminimize any

interference with ot djsmptxcm of PASs operations over the I e

5.2 Any and all fraiming that may be required 10 qualify PAS opérating personnel as to NECR's operating rules (affer
the initial training ef such personnel, which will be provided by NECR) shall be performed by PAS, and the
deétermination & fo wheﬁ‘er sucl operating, personnel are qualified under NECR's operating rulas shall be made 18
the discretion of PAS (giving Cﬂnc'deratwn to any comments of recommendations of NECR) NECR shall train, and.
perivdically recertify in accordance with NECR's operating rales, PAS Upmatmcr personnel who act as ms{mmﬂrs for
PAS personnel regarding NECR's operating rules.

INECR oparatmg rules shall govern all operations over the Line, and NECR shall report fo PAS any i nmdmts of
\uo]atmn of such roles by a PAS employe& ufmzdeci however, that such NECR operating rules shall not ungistly’
discriminate against PAS or any ather third-party tiser of the Line, KELRmay at 8 bption, for aund canse shown,
exclude such employee from the Lm&

'5.4.Tn the event that any dispute arises -as fo the interpretation of any operating rules, the mterpré;iaﬂon of the

Uniforny Code of Operating Rules, s zmended, shall gevern.

TOSIG0ZLE
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5.5 For the avoidance of doubt, NECRs ‘operatine riles” means NECR's operating and safety rules. timetables,
rg_aal irstructions. bullening, seheral oiders. authorifative directions ayd amendments. and special rules governing
ihé fransportation of Hazaidous Substances. and any supplements and replacéments thcrf:m as coﬂﬁmmraipa from
timle to ime by NECR's desiznated operating officer t6 PAS's designated operating

6. CLEARING OF DERAILMENTS AND WRECKS

6.1 In-fhe event of any derailment vr wreck of @ PAS train, PAS shall clear the Line fo allow for the passage of other .
traing within 2 reasonable fime. PAS shall perform any rerailing wrecking or wrecking frain service as may be .
required, in. connection. with such derailment or wreek, in accordante With s customary practices. Except ag
provided in Section 7, the cost liability, mmd expense of the foregoing, including; without limitation, Joss of, damage
16, or destruction of any property whatsoever and injury 1o or death of any person or persons whomsoever resulting
therefrom, shall be the responsibility of PAS. In the eventthat PAS does not begin tetailing eperations for passage
of iraing over the Line within twelve (12) hours of afl octurrénce or does pot-complete the provess of glearing the
Line within & reasonable time, NECR may clear the Line for passage of trains, and PAS shall reimburse NECR: for
a1l reascnable cosis NECR incurs in performing sush service. :

7. RELEASE AND INDEMNIFICATION

7.1 Bave as herein oﬁjwwlsc pmmdmi gach party hereto shall be responsible for and shall assume all loss, damage
of injury (mcluding fnjury re sulting in death) to perstns or property, inchsding the cost of removing, dny trmkaga
repaiing tackage a and ¢orTecting environmental damage, which may be cansed by its engines, cars, frains or other
on-track equipwent (mehding damape by fire oncrmm::e Lu.m.xmm“} whether ar not the Gonditién or arrangement of
thefrackage confributes in any manner or 1 any exlent 1o such loss, damage ‘or injury, aod whether or not 2 thig

party may have caused or contributed fo sach loss; damEse or Infury, aod for all toss or damage to its engines, cars,

'U‘*mx or other to-rack equy ipment while on said trackage f*om eny cause whatsoever, exceptdr the casé of collision,

inwhich event the provisions of Section 7.2 shall apply.

7.2 Tethe event of a collision betweén NECR's and PAS'S engines, cars, traing orother Dsz*k equipment while &n
the Line, the apportionment of lability between- the pm‘t}&\ herete-for all Toss, damage oF mgarv (inctoding njury
reslting in death) to duy-person (ncluding NECR'S or PAS S Bmpla_\ e85, agents or representatives) or property shall
govemed: bv the follgwing provision:

e

L 1f the employees of one party are solely at fault, that party shall be responsible for all such loss, damage or
mjury including the cost of rtémoving wreckage, repairing trackape, and carecting efivironmental damage.

T2 21 the employees of both parties hereto are at fanlt, or if the cavse of the accident 18 so concealed that it cannot
be determined whose employees are at fault each party shall bearand pay for all such loss; ﬁamag or injury which
its own erigines, ¢ars, traing or other rm~trai;a equpment :and their contents or ‘propérty . i ils custody, or is
employees or others claiming for them; ﬁay bave suffered by reasopn or i consequénce of the . accident,
Responsibility for all other such loss, damage or infury shall be spportioned equally between the parties hereto.

7.2.3 The words “all other such losg, damzge or injury™ referred 1610 this Section 7.2 shall be deemed to inclide but
tiot be Jimited 10 the cost of removing wreckage, répairing trackage, corecting environmental damage, snd third
partyclaims.

7.2:4 As between the partics hereto, the foregoing provisions of this Section 7.2 shall be applicable whether or not a
third party may have tansed or contribuied to the acgident.

7.2 o* referred to n this Section 7 shall be deemed 10 include but not be limited ¢ the tracks,
structures or Tacilities pertaining Yo operation of the Line.

s

3 Without in'any way resricting the wems of this Section 7, in the ease of 2 collision or acgident between the traln
af eftber party to this Agreement and ;ha p;‘ﬁpﬁr{v ofza ﬂmﬁ person o other enti ; inchiding Amirak. including any
action done in the process of trying (0 avoid an aecident or & collision, such party shall save harmless and indemnify
and defend the other party forthwith for all ddl‘“&EéS suffered by {or claimed sozing) the other party including
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| damages 10 equipment and structires and tird party injuries. fincluding death) or injuries (mdn&mc death) to the

- employees or agents of the other party (including also the resulis of those actions done in the process of avoiding a

| eollision or aceident); and i x&spemw of the ordinary negligence or fault of either party or such third person or other
entity, and with a right of sibrpgation in favor of such parly against any such third person o other entity,

7.4 Each party hereto. shail forever indernify and save harmless the offier party, from and against all claims, liability
or _mdgmﬂnrs by reason or on account of any injury to or death of any person ot of any loss or damage fo property,
the liability for which is berein, ﬁmurm,d by such firstineitioned’ pm gvd such, first mentivhed party shall pay snd

discharee any judgment that may be obtained by réason thereof, and all costs, charges and expenses payable .

rhereundgn nchsding legel counsel fees,

7.5 The parties shall sefile, as between themselves, any claim for loss or damage actording to the terms of this
Agreement, notwithstanding any judgment or decres of any cotrt or other fribunal in a proceeding brought by other
parties. I ¢ase a suit or procwdmv shall be commienced by: any person or carpﬂmimn against sither party herefo for
of on atcount of any loss; damage or injury for which the oiher party hereto is Hable under the provisions of this
Agreement; the party so sued or proceeded against-shall give to the other party reasonable notice, in writing, of the
pendency of such suit or proceeding ‘and theretpon the. piher paﬁy shall assume. the ﬁatense of such suit “or
prijceeding or shall save and hold the party so sued harmless from all Toss and costs by reason thereof, Neither party
hercto shall be bound by any judzment against the ‘ofber party ninless it ghall have reasomable notice that if 15 'so
reqmrad {o defepdand has reasonable ppportanity 1o make such defense. When such notice and oppmrmnt\f hag
been given, the parly notifled shall be bound by the judgment as to all matters that could have been Titigated in such
snit or procesding.

7.6 In every case of death or injury suffered byan emplovee of either PAS or NECR, when ¢ompensation o $nch.
employee or employee's dependents is required tobe paid under any workmen's cempensa‘aam {)ECIIpxitIOT\ﬁ] disease,
employer's liability or other law, and-either of said parties, undes the provisions of this Agreemerit, is required to pay
such compensation, if such compensation is Tequired 10 b paid i installments Gver a ‘ﬁ’*mﬁ of time; sticli party
shall not be Tefeased from paying such futore nstslnenis by resson of the expiration or other termindtion of this
Agreement prior to any of the respective dafes wpon which any such future Tostallments are to he paid.

8 DEFAULT: PAYMENT DELINQUENCY

8.1 Tn the event of a material breach by PAS of the terms 4nd conditions of this Agreemient which continues for a
period of fortyfive. (45% davs after notice: thereaf from HNECR. NECR shall have the right 1o terminate this
Agreement upon ninety (20) days’ siotice.

82 £ PAS becomes delinguent in payment of any amount by more than fourteen (14) days under the terms of
Section 3, WECR shall be entitled 0 receive advaneé payment from PAS [or each PAS train sfﬂ;ki'ré actess to the
Line until PAS satisfies the delinquenicy 1o full. IFPAS fails fo tender the advance payment, NECR shall be further
entitled to exclude and eject PAS from the Line unfil PAS tendérs the advance payment. NECR: shall be entitled to
these remedies. {or delipquentiog even if PAS Ies disputed rhe billed amount by invoking arbitratiod or otherwise,

During the pendency of any sueh exchusion or ejectment,. NECR shall nevertheless accept PAS cars for interchangs
at any point on the Ling.

Uatentionall:-OmittedJINS SURANCE AND HAZARDOUS SUBSTANCES

&1 Insurance. PAS shell maintain the fisurance coyversee reqitived by ‘Ithédde YA attached Diereto,

g3 Trm\m)rt of Hazardoys Substances, [ the svent fhat PAS iransports nazarﬁc;m ‘:Lzzrtﬁnt &5 over the I, e FAS

shall

i5Y r:f:}mhr" xﬁ'ﬂﬁ all appliceble federal. state and municipal Jews, roles and resuldtions: meladine: but not
linited fo, applicable rulee and resulafiong as set forth by the, Federal Rei iiroad.; Admurigtration (FRAY.
the Pinetine and Hazardous Materialy Safery Administration’ (PHMSA)Y. the Surface Transportation

‘i:m*réuu\ %ﬁwsgmrx < and

=4

Bpard, and the Associstion oF Ameriean Railroads (AAR) retpecting we handlig snd ransporting of
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fhY ensure fis versonnel comply ] :
rzgmremcﬁt s and gualifieationg mr trammrf cxzd c::rtﬁr,atmn SEL fsnh b ; sus:h laws.

{c) . preparcsnd bave at'all mes. g Emereshey Response Plan iviih respect (o IS tesponse 10 ncidents or
T derailments tnielyving Hazardous Substances over the me and upon request *Dfmmea copy o NECR,
The Eoergency Reéspense Plan st mclude gt mrmrmm’ {i) reporong and 1 and' FESpOnSe. gmcedures m
the svent of a deraiiment, accident or s spill on the Ling; (1) emeisency respomss service providers and
coritacts and their phove tumbers 2nd (1) incident rf:wcv‘mh phone nimbers gzu.udme phone ﬂhmbcrﬁ

for WECR incident reporine and Tncal NECR, R personnel.

(dy. In the evenl any accident or derailment involving PAS ol cars, including rail c 4rs carving Havardoys
Substances shall cccur op iy seiment of the Ling PAS aorées t0; )

[} immediately notify local emergency response service proviiders {(inclidine the loeal Firé stationsy
in accordarnics with s Ernercency Response Plan, and ensyre that such local eme*' ey response
service providers have annmanafﬁ: information,

5 gl frmﬁsdiate;;r report any release, leak, deposiverspill of 3 Hazurdous Substanee (e fuel &g{li‘ fronT

2n’ accident] 16 NECR dispatch whether or not such refeases are requited o be réporied o any
faderal. state pr local guthority. and o any resulatory authdrities as re uired by Lnw,

1 or deposit of any substance (mcluding without
Timitation any I-mzardam : Substance, wasts v pollatant), except {o-the extent such lesk “mﬁ oy

degosu is de ??‘HZIHHX i3 nshure and resul uiﬁ from the aav T d;w n‘ eramn of t&ﬂﬁs by PAS gverthe
chall { “d@_& Wlth at:.r

51

i)
and volumsé el cami SHWW
subﬂau;ﬁ and any eomtaiiiated soil wates anid miaterials and wasie

v provide NECR with eopies of any and all reports made to any sovernmental agency that relate to
suck fncidents sndior reledses, | addi 7, PAS shall provide NECR with 3 eopy of anv alleged
viclation of applicable environmental laws relating 1o such incident on the Line, as well &5 @ copy
of snv written résponses made by PAS 16 sovernmental suthorities revarding said violations.

(vi) commence and complete, at NECR's request the eleanup, disposal. and remedtation of any spill.or

enviranmentally uisound condition oceurfing po the Line as a resilt of PAS's apérations over the.
Line. PAS shall completelv clean up any such spill or condifion: shall dispose of ady
contaminated soil ‘or waste in & properly licensed disposal facifing and shall replace contaminated
HOI]S‘ wﬂn clean ‘?‘i a5 appropriate under the circumsiances, PAS- shall dem xmpmte 1o NECR's
: hat g impacied lands mmid any bnpacted adiaceit fands Have bedn
nsmred to.a.condifion exisfing fmmediately prior s the confamination.

{vii). ifPAS and NECR are in disaeréement as to whether dny. such release has been completely cleaned
up. the contanimated soil O waste properly disposed of and replaced s with appropoate elesn fﬂl §ie]
retan a4 repotable énﬁmnmcn*le consuitine firmn 1o teview PAS's attivities and report ‘whether
EAS has fulfil ed its oblieations. . If PAS's oblisations have not heen fulfilled. PAS shall take
mﬂiﬁ:r action 3% I8 pecessary fo reciify snv! deficiencics . and obtald a report - from the
environmeital consultant verifvineahe seme. i
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be sofelv responsible for sl costs elaic | fo the clesndup and semediation of any teleasés or
_inciderts resolting from PAS'S operations on the Ling,

environmental._safety, rish znd security |

(e} Xi;CR ngy from time fo tme ‘perform iﬁs;gec:ﬁuns. and
as&agsmemg of the Line. NECR way st any tine zmpiemem any_environmental, safety ar se LUIH\{
m@m ¢, procedures or ;qquﬁemellm that it considers necessary or desirable, in its reasanable opinion,
NECR agrees fo riotify PAS reearding any such measures. nv@cedme« or requirements and PAS asrees
i) cooperate. 35 necessary, i imnlemannnn such mésasures,

18, GENERAL PROVISIONS

10:1 }w Watver, Waiver of any provision of this Agreement; in whale or in part, i any one instance shall not
gonstitige 3 waiveriof afy other provision in the same instance; nor any waiver of the same provision in another
jnstance, it each provision shall continue in full force and Eﬁecl with réspect to any other then existing or
subse&u,.nf breach.

10.2 Motice. Any notica required or permitted under this Agreement shall e given in ‘writing 1o the parties at their:
respective addresses specified above, or at such other-address for a party a5 that party may specify by notice as -
provided berein, by (D(AY delivery in hand or by postage prepm& United States first class mail and (B) registered or
certfisd mail, return receipt requested, or - G1(A) telefax and (B) registered or certified mnail refern receipt

requested, or (it)(A) Federal Express or other form of expedited maﬁ ihat pm\fﬁi;c for delivery to the sender of a
signed receipt. or (iv) telegram, Notce: so sent shall-be effective upon receipt,

10.3 Jntegration, This Agreement constitutes the entire agrecment of the parties with respect to its subject matter,
superseding all prior oral and writién communications, proposals; Tiezotiations, representations, understandings
cotrses of dealing, agréemenis, contrac(s and the like between the pariies in such Tespect. Except for any and :ﬂl
obligafions incurred or causes of action accrued thereundér prior (o 0r as of the Bffective Date, , a1l prior trackag
rights agreement between the parties. ot their predecessors-with ves to the Line or any ségments of the Lme_
- inclodmg the Trackage Rights Order nnpased by'the ICC by decision datedfebmag» 6, 1990'in 1CC Finance Docket
No. 31250, are hereby terminated. Any provisions of any ofher agreernent(s) between NECR and PAS which are not
“-inconsistent with the provisions of this Agrecment shall remuin are be terminated,

0.3.1 {Intentionally Omifred- No Longer Applicable]

104 Wi scallanems. This Agreement: . 0] may hez amended, modified, ot terminated, and any right wnder this
Agreement may be x‘vawad fi-whole or in part; only by g writing *;Brn‘:d by both parties; (iDcontaing hmdmgs onty
for convéniende, which headines do not formn part of and f,hai»“ iof be used in constraction of I}us Agregment; ind
(it} is not intended to inure fo'the benefit of any parly niot 2 party fo this Agreement,

10:5 Availabiliog of Eama.bk Relisf The abhﬂaaonﬁ mpmezi by this Agresment are unique. Breach of any of x),}ch‘ :
&bhga‘mom windld friere the parties 1o this Agreement; such iy is Mﬁ:ﬁlv tor be difficult to 'measure; and monetary”
damages, even ifgscertainable, are likelv to be mhdmh,ﬁe mmpan:aﬂ@n forr such Injury. Protection of ihe: respective
initerests provided herein ‘would require equital g specific performance and injunctive velief, in
addition to any other rernedy or' ramedmﬁ that the parties ma{hava at !aw aranders thi€ Agreement,

I(} 6 Force Majeure. No party 1o this Am ecment shall be responsible fm delays or errors in ils performance or other
breach under this Agreement occumm bv reason of circumstances beyond #5 conirol, ‘inclading acts affcivil or
‘military anthority, nafional mcrgencms fire; ‘major nechanieal brcalfdowm labor disputes, f}tmd oF catastrophe,
acts of God, insurrection, ‘war, Tiots, delays in sippliers, derailments or failure of transportation, communication or

power ﬁrgply,

anmau\ﬂeg {Zars ot qumpment As used in this Agreement, whenever reference is made ta the trains.
‘ VeS8, TATE OF &q{mpm‘m of, ar m the actount of, ene of the parties berefo, such expression means the trains,
'iocﬂmmix?&v cdrg Hlld ﬁq nm@ﬁt i ﬂ]f *a@:.-:@\ﬁmr f:r’f or ogmtad by oné of the parties and includes, such frains,
‘ : . T i ﬁ:m secount of such party. By ‘wav of
Airis, cary of goiipment in haulase servies Tor




Public Version

:I ment are. beinﬂ trans orté:d under & haulase andngement fof
motives, Gars-or eguipment are
owne:d or I{-msed by ope: pany 1o this Acrcement d]]d are in thL. potsessmn or acqeur;t. of;or undﬁr the control of the
other party 1o this Agreement, such trains, locomotives, cars and equipment shall be considered these of the other
party.

'anc;fgtr Tail tani'er. @scagt where i‘he Cars o eq

10.8 Assignment. This Agreement shall bind and inure 1o the benefit of the partics snd their réspective legal
representatives, suocessors and assigns. PAS shall have the n..hi 1o asslea any orall of PAS s rights and ohlipations.

inder this Agreement to aiy affiliate of PAS feﬁavfmn BT withweritten consent of NECR, wiich shall not

be unreasonably Vj\\,jthheld,and shereceipt of &E.-‘E%‘?ﬁ.fsﬁ f&mlamry or pther pecessary approvals; including frointhe
STB.

10.9 Governing Law. This s Agremient is Tmpssed and entered § into in, and shall be eoveried b}v the laws of, the
Districtef Cﬂlﬁmbld.
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SCHEDULE "A™
Insurance Coverage

General

1 take out and keep in full force and effect and pav all 'ré}'niﬁmgf for

thmqum ihe fefrn and during such other time as it t}nq Agreement remains in force, the 1olfa*mna nsrances”

{31 - Railroad Liability: insurance with-z limit of pot Tess thin Two Himﬁr d Milbon  Daollarg
{$200.000.000) for anv_ope Tas\ or-peeurrence: for personal injory, bodily njiry, or damasg i
third partv, Incliding but not limited 1o WECR property incloding loss of vise thereof. and a self
mstred retention of pot more than One Million Dollers ($1.000.000).  This policy shall by itg

wordma or by endor*emem include bt not be limited o the following:

;NECR and ity associated or affiliated companies {and the directors, offiters, enypiloyvees:
agents. and trustess of 2l of the forésoined as an additional m;e;amd with respect to
obili gations of PAS tinder this A.ﬂ'ﬁﬁmenf and incidenta] thereto:

(0

i “crogs labilite™ of “séverability of mtt’:“LSf clavse which shall have the effec csf insuring
' each enfiny named n ke poloy 48 an msured in the same manner aad 1o the :am extent
asif aseparaie 'D(Jllf‘\f' haid been issusd 16 eac"s

(ifi)_blanket confractual Hability. to_include the insorable liabilitics assumed by FAS iinder
_this Aereement: i

(iv) . shall not ekc Iude operations on or in- the vieinity af“ the railway right of wav if
-applicable:
vy producis and compléted operations:

¥l insure deainst a]l ‘Eﬂﬁﬁf&l Emplover's Lisbility Act claims for lisbility arising out of
PAS’s pperations under this' Agreement: and

vy o stdden and El!:;{,ld"ﬂhii po]juhfm or named perils poliution including the release of
Ispersal of pollatanis 2% a result of aroollision: pverfurning or derailment of any velicle
or rzihafaxz rx,limv Stock

by Automobile Liability insurance covering bodily injurv dnd property damage o an amoint not less

than One Million ($1.600.0001 Dollars per accident. covering the owpership, use and operation
{inchiding the joading and inloading} of any motor vehicles and trailers which are owned. fon-
:}\ma}. I&dexd or tﬁptmﬂed &v PAS and used in réedrde 16 this Acreement.

oy - Al Rigks" Bropety %ns‘nrarn:e covering PAS’s owned property and the mroperty of NECR i the
care; custody. or control of PAS: or for 'which PAS has assumed labilitv, on a replacement. Cost
hasis. Wih' respest 1o the property-of NECR. such “CR. such poligy shall contain 2 Joss payable clause n
favorof NECR. and include NECR as an sdditional insured,

Not tnore frequently than onicé every three vears. NECR mayv request reasensble charizes 1o the reguired”
inswrance coverage 1o reffect shen-corent risk, manseernent - practices in the raxh‘&:ﬁi mdu\tw md
underwriting practices in the Mzuranee indusioy,

PAS sorees that foe & mmﬁﬁﬁc T maintaine 1\ prmary fmd ot em:esq of any other insurance that mav be
r«vm‘;ali :
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PAS shall provide NECR with viritien notice and all redsonable parficulars and docwments related f6anv ™
damapes, logses. incidents. claiiss and potential claims goncerning this Agreement as soof as Q‘radﬂ:ab;e .
after the damage, loss incident or claim has been discovered. PAS is YEV'TDB‘Tib}t: for any deductible and

Juded loss under the 3 insurance.

IEPAS fails to mainiain the insurance vequired under this Agrement. EfECRmav al jis option lerminate
this Asreement. '

Replacermient Insurance:

If the insurance procired by PAS pursuant to this Schedule A takes the farm of 4 claims made policy and is
canetlled or allowed 1o expire withont renéwal. PAS shall provide evidence #f feplacemert insurance that
provides coveraee #s required by Seetion 1.1, Such coverage must be refroaciive o the 6rigingl inception
date of the tancelled br nonsrenewed policy. PAS further aerees fo eromnfh &ive notice to NECR'S Risk
Manager of ady chafm or notice of incide nt. or notice af porentiaf c:]a;m relaied o ihis Agreement. that ig
reiired 1o bg n:m‘fzud 0 PAS's ligbiliny | insarance COMpPAnYv:

Notice to Ngcs%;

Each polity of insufanee Obtaimed by PAS parsuant to Seetion T.1 shall contain provisions fequiring that
the insurante CaTier 1o endeavor 1o zive WECR, through its Risk Manacer, af least 30 davs® noticé in
writing of as gmgmad canceliation ofzny policy PAS is rebuired to maintain paisuant 16 this Schedule A
Such notice shail be b registered mail o the specific attention of: [INSERT ADDR 851

1.5

Cerfificate of Insurance

All policies af InSUAnce | yulated in this. S{;’ze&ule A will be wifli Instivers with & miniminin A VL Best
Rating 5f *A= VIT” 2nd i a fogn satsfaciory io NECZR, and PAS will see - that @ ¢opy of all cerfificates of
mcuranu, are defivered fo NECR pri rior o the date that PAS :s:c)mmancés operations and brior 1o any

nwumnce repeéwal thereof. NECR shall have no oblieation to éxaming such cerfificate(s) or to advise PAS.

inthee its AhsuTances aro notan compliance herewith. Acceptance of such Lsﬁﬁcare( s).which are not
rompliant \amh the stipulated coverages shall in ne way whatseever imply that NECR has waived its

i DEUTANCE ICQ wiréments,

Na Limitatioﬁ

Neither compliance with the requirements of this Schedule A oy NECR's approval of the termg and
conditons of iy guch policy will i Y WAV HiriiE or Mo “f the: cblisation of PAS 16 provide spéeific
insurance coverage as reduired by ﬁéf‘ﬁﬁn 1.1 ofthis Schednle A: The inswrance coveraee adouired by
PAS pursuant {o fhis Schedule A shall now i any toanner re~mtt cy hzmz the liabilifies assumed by PAS:
uud {His Arees e,
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