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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

STB DOCKET NO. FD 35984 

EXPEDITED HANDLING REQUESTED 

OHIO RIVER PARTNERS, LLC - EXEMPTION FOR ACQUISITION AND 
OPERATION OF A RAIL LINE - HANNIBAL DEVELOPMENT, LLC 

IN MONROE COUNTY, OHIO 

PETITION FOR DEFERMENT OF RAIL OPERA TIO NS 

On March 30, 2016 in STB Docket No. FD 35984, Ohio River Partners, LLC -

Acquisition and Operating Exemption - Hannibal Development, LLC, the STB granted 

Ohio River Partners, LLC ("ORP") permissive authority to acquire and operate rail service 

on the Omal Line in Monroe County, Ohio which is subject to a rail easement by means of 

which Ohio Terminal Railroad ("OTR") provided common carrier rail service on the Omal 

Line under authority granted to OTR in Finance Docket No. 35703 Ohio Terminal Railway 

- Operation Exemption-Hannibal Real Estate (STB served January 11, 2013). 

In its March 30, 2016 Decision, the Board noted that a dispute existed among the 

parties regarding the extent of the rail easement rights granted to HRE and utilized by OTR 

under Ohio law and that those issues would have to be resolved in state court. 

Unfortunately, the parties have not been able to resolve those issues by negotiations and 

accordingly, OTR has found it necessary to institute a declaratory judgment proceeding in 

Monroe County, Ohio which was filed on August 29, 2017 (See Exhibit A) 

In its March 30, 2016 decision, the STB also required that ORP and OTR 

negotiate and submit to the STB a joint operating agreement between ORP and OTR and a 
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joint interchange agreement between ORP, OTR and Norfolk Southern. Initial discussions 

concerning these agreements occurred between OTR and ORP on August 9, 2017 at which 

time ORP advised OTR that it intended to commence ORP rail operations on the Omal 

Line on September 15, 2017. The parties exchanged information regarding current and 

anticipated rail operations and traffic volumes. These discussions revealed that joint 

operations on the line present a complex set of operational and safety issues that could 

seriously impact the ability of both parties to provide safe and efficient rail service on the 

Omal Line. 

During the meeting, the parties agreed regarding the operating difficulties which 

both carriers would experience on the Line. The parties had learned that NSR would not be 

able to block traffic by carrier which would require that OTR and ORP's traffic be 

separated on the Omal Line where there are inadequate switching facilities available to 

separate each carrier's traffic. ORP, as yet, was unable to project future traffic volumes. 

The parties considered haulage, trackage rights or some form of alternating use, but have 

been unable to analyze the operational impact of those alternative arrangements. Further 

complicating these arrangements is the fact that the parties' traffic involves competitive 

commodities. Finally, ORP has advised OTR that it intends to reposition several 

locomotives to the former Hannibal Development site. The parties, however, plan to 

continue their efforts to negotiate joint operational and interchange arrangements required 

by the Board's order but it does not appear that these joint arrangements can be concluded 

by September 15, 2017. 

Accordingly, OTR respectfully requests that the Board continue to defer ORP' s 

operating authority until such time as the state property ownership interests have been 

finally resolved under Ohio law and the parties have been able to negotiate the joint 
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operational and interchange arrangements required by the Board given the physical 

limitations and operational constraints of the Omal Line. 

203923578.2 

Respectfully submitted, 

RICHARD R. WILSON, P.C. 
518 N. Center Street, Ste. 1 
Ebensburg, PA 15931 
(814) 419-8152 
Counsel for Ohio Terminal Railway Company 
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VERIFICATION 

I, James Streett, President of Ohio Terminal Railway Company, 

swear or affirm and verify that the statements made in the foregoing Petition are 

true and accurate to the best of my knowledge, information and belief 

Date 

203923578.2 5 



CERTIFICATE OF SERVICE 

I hereby state that on this 1st day of September, 2017, I caused a copy of the 

foregoing Petition for Deferment of Rail Operations to be served by first-class U.S. Mail on 

the following persons: 

203923578.2 

Terrance M. Hynes 
Sidley Austin, LLC 
1501 K Street, NW 

Washington, DC 20005 

Philip R. Hoffman, Esq. 
Prior Cashman, LLP 

7 Times Square 
New York, NY 10036-6569 

William A. Mullins, Esq. 
Baker & Miller, PLLC 

2401 Pennsylvania A venue, NW 
Ste. 300 

Washington, DC 20037 

Richard R. Wilson, Esq. 
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• PRAECIPE FILED. 
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IN THE COURT OF C'OMMON PLEAS 
fHONROE COUNTY. OHIO 

OHIO TER\HNAL RAIL\\''A Y 
COMPANY 
519 Cedar Way, Building ! Suite I 00 
Oakmont, Pennsylvania l 5139, 

Plaintiff 

-vs-

HANNIBAL DEVELOPMENT, LLC, 
dba HANNIHAL 
PARTNl(RS. 

CSC-La\\yers Incorporating Servic(\ 
Statutory Agent 
50 West Broad I J30 
Columbus, Ohio 0!3215, 

and 

OHIO RfVER RTN ERS, I J ,C 
Mark H. Rose. Statutory Agent 
Four Eighth Floor 
Toledo. Ohio 

and 

HANNIBAL 
clo David iv1. Linick, 
26703 Hurlingham Road 
Bcaclnvood, Ohio 44 l 

and its Cornplaint hereby srntcs 

) CASE NO. 
) 
) ,JUDGE 
) 

) 

) 

) 

) 
) 
) 
) 
) 

) 

) 

) 

) 
) 

) 

Demand Endorsed Hereon) 

as folluws 



PARTIES 

J. Plaintiff Ohio Terminal Railway Company ("OTRC' or ''Plaintiff'), a common 

carrier by railroad, is an Ohio corporation with its principal place of business and corporate 

ollkes located at 519 Cedar Way, Building L Suite 100. Oakmont, Pennsylvania 15139. OTRf 

is a common carrier by railroad pursuant to fo<leral and state statutes. 

2. Defendant, Hannibal Development LLC, dba Hannibal Development Partners, 

LLC ("HDP"), is a limited liability company pursuant to the laws of the state 

Delaware, whose statutory agent is CSC-Lawyers incorporating Service, 50 West Broad Street 

Suite J 330, Columbus, Ohio 43 ! 25. 

3 Defenchrnt, Ohio River Partners. LLC IS a Ji liability organized 

pursuant to the lmvs or the state Ohio, whose agent is Mark H. .Rose, Four 

Eighth Floor Toledo, Ohio 43604 

4. Defendant, lfannihal Real LLC (' I HU( ). ts a lfability compd!l\ 

organized pursuant to the the state of \\ statutory agent is David l\1 

Linick, 26703 Hurlinglrnrn Road, Beachwood. 44122 

5. The Court has subject matter in this matter it 

agreements regulated 

minimum 

Ohio law Plaintiffs are m excess the jurisdictional 

6. The Court has 

sufficien! minimum contacts with the 

7 Venue is the rear.;ons set 

Janel and at is situated 

2 

nver Defendant:; 

m Paragraphs S 

in !'vlonroe 

each 

6 and for reason 



8. Plaintiff brings this action before the Court seeking a declaratorv Judgment 

pursuant to Rule 57 of the Ohio Rules of Civil Procedure and pursuant to Chapter 272 l of tbe 

Ohio Revised Code, specifically § 272 l. 03. This action presents an actual controversy of 

sufficient immediacy and magnitude to justify the issuance of declaratory relief by the Court 

FACTS 

9. BRE m:vns real properly located in an industrial park m Hannibal, Ohio (the 

"HRE Property''). 

IO. On or about July 5, 2007, HRE entered into a contract with Ormet Railroad 

Corporation ("Ormef') whereby HRE obtained an and perpetual easement (the 

aliov,;ing HR F to use an Ormet-owned line approximately l 2.2 miles in length. 

known as the Oma! Secondary Track (milepost 60 :'i at or near Powhatan Point to milepost 72 7 

at or near Hannibal, Ohio), 

the Easement 1s 

Recorder's 

near the HRE 

hereto as I:.:d1ibit l. The 

on or about July l U. 2007 

l l ;\t all relevant times. URE has 

,vas with 

to OTRC that the 

!S a exclusive casement to provide rnil service on the entire Rail Linc. OTRC 

reasonably relied on HRE's 

to the entire Rail Line. 

as to the Easement allowing 

12. On or about December 12, 20 l 2, I IR F 

OTRC ( OTRC seiTice lo 

I !JU' Property and ovvners on the Rail Line via Easement. A true 

accurate of is at 



13. Pursuant to the terms of the Operating , OTRC \Vas grnnted exclusive 

use of the Rail Line to provide rail service on the Rail Linc 

14. Pursuant to the Operating Agreement, OTRC agreed to provide rail management 

and operating services related to the f!RE Property OTRC also to, among other things, 

pay operating fees to HRE related to OTRCs exclusive use of the Easement and its to 

the Rail Line. 

I 5. On January 1 L 2013, the federal Surface Transporiation Board (''STB'') granted 

OTRC the right to provide common carrier service to all locations on the Rail Line C\January 

I I, 2013 Order") A true and accurate copy 

Docket No 3 5 703) is aHachcd hereto as s·.·.·.,.,,cc,.~, ... , 

the January l l, 2013 Order (STB Finance 

16. OTRC has been providing common 

the Operating Agreement \Vith HRE and the STH 

to provide common earner on the Rail 

Rail {jne 

17. 

!8. 

and has expended significant resources to 

on the terms of the Operating 

HRE as 

HDP the Rail Line and other 

in 2014 

Since 2014, HDP 

use of the Rail Line 

OTRC 

the 

OTRC illegally 

on Rail Line 

OTRC 

on the Rail Line 

granting OTRC the 

made 

common earner 

the STB's order, 

of Ormel m a 

al 

on the 

the 

related to OTRC' s 

ly rfDP 

handles mil cars 



l9. OTRC has always disputed HDP's claims among other things, OTRC 

believes it is entitled to exclusive use of the Raii Line per the Easement, Operating Agreement, 

HRE' s representations, and the STB' s grant of authority to provide common carrier rail services 

to the public using the Rail Linc and the L:ascment 

20. OTRC and HDP have engaged in ongoing discussions regarding the Easement 

and the disputes related to the Rail Line. liowever, the parties have been unable to resolve their 

disputes 

21. On or about December 18, 20 I 5, ORP filed a verified notice of exemption under 

49 CFR * ! 150} l with STB to acquire the Rail Line from I iDP and operate rail service on the 

Rail Linc (lhe of Exemption'') 

22 On or about January 7, 2016, OTRC filed a petition to reject the of 

Exemption based on, among other things. false rng statements contained in the 

Fxemp!ion and ongoing HDf\ i !RF and OTRC regarding t 

!he Easement 

2J_ On April I 2016. the STB . 

exernp!ion (the '·A 

(STB Finance Docket 

l, 2016 Order") A trnc 

an order 

accurate copy 

OR.P's request for an 

the April 1, 20 l t) 

3::;984) is attached hereto as 

24. ln the April l, 20 l 6 Order, the STB held that its grant of was 

only, and in order to that authority and commence operations !on 

L L [ OR.P J must still rights state prnper1y contract 

in the April I l6 held t ORP 

commence any operations on the [Rail l NSR [ Southern Raihvay Com J, ORP 



and ORTC must negotiate and agree on interchange and 

to the Board that these pro!oco1s are in place ,. 

protocols, and jointly ccrtifv 

26. On February 21, 20 ! 7, OTRC and HRE entered into a Third Party l 1tilization 

Agreement, thereby amending the operating foe-; provision the Operating Agreement and 

memorializing and confirming OTRC's right to use the entire Rail Line to serve not only HRE 

Property, but third parties located along the Rail l ,ine. A true and accurate copy of the Third 

Party l ltil ization (\vith financial information redacted) is attached herc10 as 

27. Upon information and belief ORP purchased the Rail Line and 

surrounding property from I IDP in early to mid :2017. 

28 On or August 9, 20 l 7, August l l, 20 l 7 a from ORP rne! 

F,ith OTRC executives and inft)rTned OTRC that ORP intends to initiate rail service on the Rail 

no later than September l 5. 2017 (the Service 

29 Upon infrlrmation and to on its Rail 

lll direct contravention of the STB April l. 20 i 6 Order rcqumng ORP to the 

necessarv rights under state property 

ORP foiled to 

contract 

the issues set 

to on the Rail Linc 

to whether OTRC 

or non-exclusive rights to operate and provide common carrier service on the em 

Linc pursuant to the Lisement, the Third Party t!ti! 

and STB's grant m 

to negotiate and on interchange and 

a joint certification to STB such are rn 

(Declaratory Judgment) 

(l 

Agreement the 

ORP has also 

OTRC and NSR, 



30. Plaintiff reasserts and re-alleges each and everv allcga! vvhether above or 

helow, as if fl.illy rewritten herein 

3 I. OTRC, HDP, ORP, and HRE have a legitimate dispute regarding the scope of and 

rights related to both the Eac;ement and the ·ve or non-exclusive use or the entire Rail Line 

Thus, an actual controversy exists between and among the parties requiring the issuance of a 

declaratory order. 

OTRC believes that the Easement is perpetual and according to its 

terms and as I [RE has repn::sented to OTRC at all relevant times. OTRC fw1hcr believes that the 

Operating A.greement provides OTRC \Vith the exclu right to provide rail service on the 

entire Rail Line for HRE's as as of compames industries 

located on the Rail Line. Thus, OTRC 1s entitled to USC the entire Rail I .ine 

pursuant to the Easement its status as a common as ::;c1 

forth STB 

ORP believe::, it is t:ntitled to use the Rail Line. that OTRC's use of the entire 

Rail Line is not exclusive. 

34. ln accordance STB rights issue 

ORP may commence operations on Rail Line, OTRC lJO'vV a declaration from this Court 

finding that OTRC has the right to provide common carrier service on the entire Rail 

Line to all on Rail Line pursuant to Easement the Operating 

Party Util Agreement, and l l, 2013 rng OTRC tn 

common carrier service to entire Rail Line 

WHERl(H)RE, Plamtiff Tenni ( Court issue 

an Order declaring. 



I 

i 

l) The Easement is a perpetual and exclusive casement granted by Ormct to HRE to us,: the 

entire Rail Line frlr railway service; and/or 

2) The Easement, Operating Agreement, the January l l, 20 l3 Order and/or the Third Party 

Utilization Agreemen! provide OTRC the right lo use the Rail Line to provide common 

carrier rail service to HRE as well as other industries and bu:~inesses on the entire Rail 

Line; and/or 

3) The Easement, Operating Agreement, Third Party Utilization Agreement and/or tile 

January 11, 20 l 3 Order provide for OTRC s exclusive use of the entire Rail Line for 

common carrier rail service on the entire Rail Line; and 

other further relief this Court and 

6765) 
JOSEPH J. SANTORO (0068294) 
SCOTT A .. ~ORCROSS (0073407) 
R.. SCOTT HEASLEY (0087235) 
GA ER RP 
1501 Euclid Avenue 
6th Floor Bulkley Buildi 
Cleveland, OH 44115 
Telephone (2 l 241-53 J 0 
Facsimile (216) 241-1608 
E-mail 
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Jt:RY DEtviAND 

Plaintiff Ohio Terminal Raillvay Company, LLC requests thal a Jury be impaneled 

al! triable issues in this case 

I 

I 
E. DOVJI'.R (0016765) 

,JOSEPH J. SANTORO (0068294) 
SCOTT A. NORCROSS (0073407} 
R. SCOTT H (0087235) 
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EASEMENT FOR USE OF RAILWAY 

This Easement for Use of Raifway ("Agreement") Is effective this 5th day of July, 
2007 by and between ORM ET RAILROAD CORPORATION, a Delaware corporation 
(hereinafter "Granter") and HANNIBAL REAL ESTATE, LLC, a Delaware limited 
UabHity company (hereinafter "Grantee"); 

WHEREAS, Grantor is the owner of certain real property in Monroe County, Ohio 
described on Exhibit "A" attached hereto and incorporated herein by reference 
("Grantor's Property''); and 

WHEREAS, Grantee is the owner of certain real property fn ,,Iomoe County, 
Ohio described on Exhlbil "B" attached hereto and incorporated herein by reference 
("Grantee's Property"}; and 

WHEREAS, Gran!or is the owner of a railway line that abuts Grantee's property 
and contains switching apparatus which controls a railroad spur line into Grantee's 
property (the "Railway Line"); and 

WHEREAS, Grantee may require use of the Railway line in Grantee's business; 
and 

WHEREAS, Gran!or has agreed to aHow Grantee to use the Railway Line subject 
to the terms and conditions of this Agreement; 

NOW THEREFORE, the parties agree as follows: 

·1} Use. Grantee shall have the right at Grantee's expense to use !he Railway line 
for the purpose of providing rail service to Grantee's property. 

2) Malntenanc!Q. In the event Grantee etecls to use the Railway Line pursuant lo 
this Agreement, Grantee shall be solely respons[b!e to determine the suitablllty of 
the Railway Line for use and to bear any and all costs for maintenance, repair, or 
replacement of the Railway line to make the Rairway Line useab!e for Grantee's 
purposes. 

3} Representations of Grantor. Granlor makes no representations or warranties 
regardfng the condition, serviceability, or safety of the Railway line. In the event 
Grantee elects to use the RaHway Line purwan! to ihis Agreement, Grantee 
does so a! Grantee's sole risk. 

4) Notice. Grantee agrees to provide Grantor with at feast thirty (30) days notice of 
Grantee's intention to use the Railway Line prior to Grantee's first use of the 
Railway Line. Thereafter, Grantee shall provide Grantor with such notice of the 
use of the Railway line as Granter and Grantee mutually agree is necessary for 
Grantee to safely use the Railway Line. 

5) Duration. The rights granted hereunder shal! continue in fuli force and effect in · 
perpetuity unless earlier terminated by written agreement of the parties or their 
respective successors or assign. 

G) ~. Prior to the use of Um Easement Premises by Grantee, its agents, 
employees, licensees or inviteBs, Grantee agrees to ob!aln, and shali thereafter 
during the period of its use of the Easement Premises , continually maintain, at 
its sole cost and expense, Broad Form Commercial General Liability insurance, 
Including, without JlmitaUon, persona! injury and broad form property damage 
coverage against claims for personal Injury and property damage on or about !he 
Easement Premises attributable so!ely to the use of the Easement Premises 
subject to a combined single Hrnit of not iess than $2,000,000 of personal injury 
or property damage as the result of any one occurrence. AH such policy or 
policies of insurance shafl name Grantor as an additional insured. 



7) lndemni!)t. 

(a) By Grantor. Grantor shafl Indemnify, defend (by counsel reasonably 
acceptable to Grantee), protect, and hold Grantee, Grantee's partners, 
members, managers, employees, authorized agents, contractors, visitors 
and invitees (collectively, "Grantee's Indemnified Parties"), harmless from 
and against all cfalrns, liabilities, penalties, losses, damages, costs and 
expenses, claims or judgments (including, without limitation, attorneys' 
fees) In connection with or arising out of any injury to persons or damage 
lo property occurring as a result of the use of the Railway Line which is 
direc!ly related to and proximately caused by Grantor or Grantor's 
Indemnified Parties, or arising from Grantor's use, maintenance, 
occupation or operation of the railway; provided, however that Grantor 
shall not indemnify Grantee for any injury or damage to the extent arising 
as the result of the negligence or wi!!fu! misconduct of Grantee or 
Grantee's Indemnified Parties. Grantee need not have first paid any such 
claim !n order to be defended or indemnlfied. Paragraph 7 shall survive 
the expiration and termination of this Agreement 

(b) By Grantee. Grantee shall indemnify, defend {by counsel reasonably 
acceptable to Grantor), protect, and hold Grantor. Grantor's partners, 
members, managers, employees, authorized agents, contractors, visitors 
and invitees (cof!ectivefy, "Grantor's Indemnified Parties"), harmless from 
and against all c!aims, fiab!!ilies, pena!!ies, losses, damages, costs and 
expenses, claims .or judgments (including, without limitation, attorneys' 
fees) rn connection with or arising out of any injury lo persons or damage 
to properly occurring as a result of the Railway Une which is directly 
related to and proximately caused by Grantee or Grantee's lndemnlfied 
Parties, or arising from Grantee's use, maintenance, occupation or 
operation of the railway; provided, however that Grantee shafl not 
indemnify Granter for any injury or damage to the extent arising as the 
rewlt of the negligence or willful misc..onduct of Grantor or Gn;mtor's 
Indemnified Parties. Grantor need not have first paid any such claim in 
order lo be defended or indemnifled. 

B. Third Parj;y Beneficiaries. Nothing contained within the grant of this easement· 
shall be construed as creating any rights in or for the benefit of !he genera! 
public. 

El. ~- All notices, demands, requests, consents, approvals and other 
instruments required or permitted to be given pursuant to the terms of this 
Agreement sharr be fn writing and shall be deemed to have been properly given if 
hand delivered, sent by a na!lonafly-recognfzed overnight delivery service or sent 
by registered or certified mail, postage prepaid, (a) with respect to Grantor, 
addressed to: 

{a) with respect to Grantor: 

Ormet RaHroad Corporation 
ATIN: Chief Financlaf omcer 
43840 State Route 7 · 
Hannibal, OH 43931 

(b} with respect to Grantee: 

Hannfba! Real Estate, LLC 
A TIN: Jeffrey A. Himmel 
711 Westchester Avenue 
White Plains, NY 10604 

Grantor and Grantee sha!1 each have the right from time. to Ume to specify as ils 
address for purposes of this Agreement any other address in the United States of 
America upon giving of fifteen (15} days written notice thereof, similarly given, to 
!he other party. 

i 0. Relationship of Parties. Nothing contained herein shall be deemed or construed 
by the parties hereto, or by any lhird party, as creating the relationship of 
principal and agent or of partnership or of joint venture between the parties 
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hereto, it being understood and agreed !hat no provision contained herein, nor 
any acts of the parties hereto, shall be deemed to create any relationship 
between the parties hereto other than the relationship of easement grantor and 
easement grantee. 

i i. Dispute Resolution. In the event a dispute arises under the terms and 
conditions of this Agreement, such dispute shall be reserved by mandatory and 
binding arbitration. Arbitration shall occur pursuant to the rules and regufations 
of the American Arbitration Association. However, such arbitration may be hefd 
without the intervention of the American Arbftration Association if the partfes so 
agree, Arbitration sha!! be conducted at a mutually agreeable location, however, 
if such mutually agreeable location cannot be agreed to by and between the 
parties, then such arbitration such be held in Hannibal, Ohio. The arbitration 
shall be conducted by a single arbitrator, agreed to by the parties, and in the 
event the parties cannot agree on a single arbitrator, each party shall appoint one 
(1) arbitrator and the two (2) arbitrators shall appoint a thfrd arbitrator and the 
three (3) arbi\ra!ors shalf joint!y hear the matter and determine ils resolution by 
majority rule, In the event the parties cannot agree upon the arbitration terms 
within thirty (30) days of either party receiving written no!lce of a demand for 
arbitration, then the party demanding such arbitration shall submit the matter to 
the American Arbitration Association and the arbitration shall be conducted 
through such governed body. The decision reached in arbitration may be filed in 
any court of competent jurisdiction as a final order. 

12. Jenn!nation b·r Grantee: Grantee shall have the right to terminate this 
Agreement at any time upon written notice to Grantor of Grantee's exercise of its 
right to terminate its use of the Railway. In the event Grantee exercises l!s right 
to terminate this Agreement, then Grantee and Granter agree to execute a notice 
of termination of the easement for filing with the Monroe County Recorder in a 
form reasonably acceptable to Gran!or and Grantee. 

13. Paragraph Headings. The in this Agreement are for corwenfence only 
and sha!! not be deemed to be a part hereof. 

14. Amendment This Agreement may no! be modified or arnemded by a 
written agreement duly executed by the parties hereto or by their respective 
successors or assigns, ns the case may be. 

15. .f:;:ntire Agreement. This Agreement fully sets forth all agreements and 
understandings of the parties to ihls Agreement with respect lo the subject matter 
hereof. 

i6. Becordif!.fl This shall be executed in recordable form and either 
party shall have the right to record, at its expcns~, 1his at the Office of 
the Recorder of Monroe County, Ohio. · 

(Signatures and Provisions on Next 
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_Signature Page for Easement for Use of Rail~ay 

. . IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be 
executed by !heir duly authorizei:;l representatives on the day and year first above wrltlen. 

GRANTOR: 

bnnat Raif road Corporation, 
a Dsfaware corporation 

GRANTEE: 

Hannibal Real Estate, LLC, 
a Deiaware limited Hab}!i!y C0JJ.pany 

,.,-V_,:-/ 
By:/,~/ 
Name: p,;"'1!.!£::t.L"'-..!..!l!~.!.."-'---··--­

!ts; ---'==='-""~'"='-···-·-

The foregoing Instrument ·was acknowledged before 
2007 by Ormet Rallroad Corporation, by Y>l,•1,,i-,,1.·c:. 0"1.s.tl'!,;dt,; _..1:B?;.:f.::~QclE:=._':::::!::. ___ , 
on behalf of ;;ind under authorlfy of such ccmpany. 

tlfleNDA MIRACLE 
1/0lW P!la!C, $1/tlt Cf c«'D · 

I.IY C{l.'l1Sil;:)JE!f'!i1'5 ~}, ~,?o:; · 
9.00(,,-td,t;·i'-h,;;,( 

EWYORK, 
COUNTY. OF WESTCHESTER, ss: 

The foregoing Instrument was acknowledged be1ore me !his 
by Hannlba! Real Estate, LLC by A 
under authority of such compa'r1y. 
l.Ul{l{l\iNE C: DEM!cfT!A 

Nn(arv Public, Siut,,·of New York 
. No. .94 · ... 

Ocdified in ei!er Cqi!nly 
Commh,ion l?xpi. :S ~-- /;,.DI/ 

Thls Instrument prepared by: 

Michael N, Schaeffer, Eso. 
1 BB West Mound Slreet · 

lColumbys, OH 432·!5 
(614) 224-2678 
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THIS AGREEMENT is made and entered into as of this Tvvdfth ( day of 
December, 20 l 2, by and between HANNJBAl, REAL ESTATE, LLC, a Ddaware 
limited liability company with its principle office at 711 Westdiester Avenue, \Vhitc 
Plains, NY 10604, hereinafter known as "HRE" and OHIO TERf..1INAL RA1L WAY 
COMPANY, an Ohio corporation with its principle office at 5 l 9 Cedar Building I, 
8uitc JOO, Oakmont, Pen.usylvania 15 !39, hereinafter known as "OTRC" 

WITNESSETfJ 

WHEREAS, HRH is the owner of certain n:ul property i11 lVlonroe County, Ohio 
described cm Exhibit "A" attached hereto and incorporated herein by reference (the 
"Indnstrial Park"); and 

WHEREAS, by Easement for Use of Railway chl!ed July 5, between Orm.:t 
Railroad Coqmmtion ("ORC''), Grnntor, and Hannibal Real Est1tc, Grantee 
"fa,semcnt"), HRE has the to use a line tlrn! abuls HRE's 
more fully described below (tbc "Railroad Prcmiscs0}; and 

WHEREAS, HRE desires to secure a 
Premises and the Indust1ial Park; and 

railroad operator for the: Railroad 

URE desire~ ro creme a scamkss raii service that will connect its 
ludnstrial Park Tenants and Onnet to the Norfolk Southern Railway nctvvork. 

WHEREAS, HRE's affiliate Artrn In!cnrnlional opcrat:.:s a sled scrvtcc 
center (tn<l a plate, rolling tni11 at the: lndu;)ttiat Perk nnd dcsirc.5 the of 
economical and efficient mil and 

WHEREAS, OTRC ha., 
with qualifications set forth in OTRC's "r'"'"" 0

' 

and 

,,n .. ,.,r·>.c,. all ofthc Railroad Premises will be mude available for OTRC to 
under the terms of thi;; 

NO\V THEIUffORE, the tv be 

L 

The Railroad Premises is all ihat cc; tain 
a of Ilic line of railrnnd known a, the Omni 

Linc Ct1tlc 2231 in the Reeon.kr's Ofncc of Monroe 
situate in Ivfonroe 

l 5 attached thereto and 

bound agree ns follows: 

"PS" on ni;,p sheds l 



ot .Sv:iL-"'.eil:1nd lhs:·nt·e extending in a vr-.:11t.~1ul 
7' iot!L·f (•(()hitJ,ilk· ~ifE)iL}P-J<r. 

' 

HRF hereby ngrees tl• ::ic·co,·d l}l RC, c:-;c!u,ive uc,x·sc; t<> and u~,: uf tl11.; R.ai!rPad 
i'rcmi,cs which shall include. but n01 be limited u all of th,~ pr,:ipcrty evcq kind rmu 

nnd th-:: of way, nmJbcd. track 
:mJ other faci!itic:,, an,! .ippurtJ:narKcs. 

tlK Ru:lrnaJ Pr,.m1i,cs fr,:· rn\lrc1ad scrvic\: t,, 
operate anJ n1dir-rlain c1irnrnon l'.arrier n:.il s,-.:r\'itt:~ tfLTct)f! the 

tcrrn 1Jfthis or any cxtensiciu or c;:nc\vul thcn:·,_)f. to tilc terrns and 
conditium hereinafter contaiHcd. Thi~ 
(HP' .r 

OTI<C 

' .J. 

tu p::iy rnu.: nn 
foH01rvs: 



be' ,:mir!~d l 

(h} 



8. 

(c) Within 60 days notify th0 FR-'\ of intention to begin 
(f) Within 90 days, enter an Tnterfinc Service .Agrccm,;;nt with the NS. 
(g) V!ithin l 20 move luconwtivc (s) to the property and establish 

operations. 

OTRC a1rrees that it wi !I al all times during the continuance of this Agreement: 

Pay a!i charges herein lo be paid by HRE under Paragraph 4 u! 
such time as the same ure due and paynhlc, which charges may be recovered by fl RE in 
the same manner as uny charge due or in arrears. 

(b) Operate freight service in acconlancc with al! applicable federal, state und 
local requirements and shaJJ be responsible for obtaining all governmental approvals, 
authorizations, franchises, licenses and as may be prcrcquisik to the of 
such sc:rvicc; 

(c) Obst.orw and with any and all 
public auU1oritics and wilh all applicable Federal, State and local statutes, ordinances, 
regulations ,md sw.nda0 ds to OTRC or its use of the Railroad 

Ivfaintain and opcrntc its O\Vll expc1i;;c the Railroad 
used or subleased OT!{l' ihcnxm in 

in a manner consistent with 
the track to meet or exceed FRA Cla,s I St:md:mi or when 
acconlanc,: with cl auoc 5(b} 

Upon 
FRA and stare track reports as 
avni !able to HRE rcgubr track 
subcontractors. 

of all 

or 

Repair or at its own expense, any rails, tics aml other ilerns or 
track or signaling equipment as may be ncc,.;ssary tu Railrmtd Premises in 

condition. In the even! any such is made at the expense ofOTRC 
sball become the of the owner of the Rai!roa<l Premises and the 

removed sball l::ccomc the property of owner of whether sucli 
removed prnpeny is sold or retained the owucr as materials and 

111orc ur less uf l{S 
suf1icicnl traffic is delivered to OTRC at the 

to the OTRC slrnU 

Tenants and 



K ' 

the Orme! Corpomtiou property. OTRC shatl additionally provide any acc0ssoria! 
services as required to properly servic,: the needs of the tenants of the Industrial Park and 
the Ormct Corporation property in accordance with OTRC's Freight Tariff is J 00 Series. 
OTRC shat] provide customer sidetrack switching in acconlm1cc with standard industry 
sidetrack agreements. 

(h) Fully indenmify, defend and hold harmless HRE, its officers, agents, 
employees, successors and assigns, from and against all claims and actions, based Uj')On 

or arising out of damage or injuries to persons or property caused by the negligence of 
OTRC, or its agents, employees, guests, invitees, contractors, suppliers of materials, or 
furnishers of service i11 the use and occupancy of the Railroad Premises tJJe OTRC; 
except that this provision shall not apply to contractors hired by HRE; 

(i) Be liabJc, defend and indemni(y HRE for any damages, hm111 or injury to 
the Railroid Premises caused by the negligence of the OTRC, its agents or employees. 

Maintain a policy or of insnrnm;e with insurance 
authorized to do business in Ohio to insure itself against liability for or 

to persons and property, wbioh ,vi!l be in the minimwn amounts set forth 
below: 

(i) Railroud I For aH claims 
claims pc:r occurrence 

Covered hy blanket 
nnt,:d in (i) 

(b) s 
noted In (i) 

(il) Federal Covered blanket 
Liability ii.cl noted in (i) 

(iii) Covered blanket 
noted in 

(iv) Stock Covered blanket 
noted in 

Railroad Iiolit!li::11 {J 1~lf-11\ t'l 

Auwmobik ! S1 



(k) Cause OTRC and URE to be n:imed as additional insured under cacb &ucb 
policy (other than Employer's Liability) anti fr1mish OTRC and HRE appropriate 
cciiificatcs of such insurance which shall specifically contain cndorscmcnl for railroad 
operations, state that t11e insurnucc company shall fumi;;h to OTRC and HRE at knsl 
thirty (30) days notice of :my lapse or material changes in sud1 insurance, and waive 
subrogation. 

(I) HRE may perform its own inspc;ction ofthc Railroad Premises at any time 
but will not be obligated to do so. 

(m; Peacefully deliver up and surrender orth;.: Railnm<l Premi.5es to 

HRE at the expiration or other termination onhis 

OTRC, upon written request shall also pay and discharge, on or 
before the !ast day on which payment mJy be made without penalty or interest, any tax 
(except real property tax), assessment for public utiiities, license and 
pennit fee and other govt.'Tnmentai and charges which shall or may tlv: 
tcm1 hereof be laid, become due and payable, or lien upon, 
or in connection with the use or opcrntion of the Railroad Premises for 
service. OTRC s1iall 1mvc the right fo contest :my such taxes or other 
appropriate proceedings, conducted at its own expense, provided that OTRC s!mll 
furnish to HRE sufficient funds to cover the amcnmi of the contested item or ,vith 
interest and for the which ·;uch nmy be to 1::ikc. 

9. 

OTRC further agrees ib n i! wil! not: 

Occupy the Railroad Premises in any way or for any purposes rnnclatc<l to 
the of the Railroad 

HRE; 

Permit the any passenger, commuter, or 

flamllc hazardous commodities \\i1hout 
Plan and 

10. 

en RC agrees not to rcmuvc or rc!ocak ,my ORC or HRE-Pwncd 
orrailroad on the Rniiroad l'rcmis,:s or the Jrnlustrial PmL without 

the express written cow;ent of the nwncrs;. 



rd 
, th !n,-J 

) l 



Railroad Premises with pules and wire, ,rnd 1cnta!s aud foes for signboards, platform 
locations, driveways, storage facilities, side pipe line crossings, water righ1s, land 
rents, building rents and water t:mk rents and rents and license foes fur cables 
or other non-railroad uses nfthc right of way. OTRC shall collect such amounts as they 
become due and promptly pay the h:1hmcc due lo OTRC or HRE 

13. .CiJpital Imnrovemcp_l;i 

OTRC shall have !he responsibility to construct, or manage the construction of, an 
capital improvemcnts on that part of the Railroad Premises on which it conducts its 
opcrntions and any work performed under 8 hcrcoC pursmnt to the 
development of an annual Capital Improvement Bodgct that is jointly approved by HRE 
and OTRC to the extent funds arc available for such. OTRC shall abide by ail reasonable 
conditions imposed by BI-rn on the construction of such improvements, including 
comlilicms of governmental agencies providing any of the funds required therefore. 
Should EIRE and OTRC agree to umlertakc any capital pn~jcets unt o'.hcnvisc specified in 
this agreement which shall be funded in whok or in part by OTRC, lhe shaH agree 
to extend the icrm of fois agreement to OTRC to recover its 
cam a reasonable return on its capital invcstmcmL 

14. 

nnd be for any 
may be imposed under the of Ohio lHw::; and any orders i:rnuc.J thereunder with 
respect to of the Railroad Premises or uti!iries. 

15. 

If the Railroad or any condemned or tukcn by any 
competent authority for public use, !be award for of 
therefrom, or any amount paid in settlcmcIJt shalt be to and retained HRE 
except as l1crcinafl:cr pn:,vided. Ifthc entire Railroad Premises arc so taken or such 
substantial part thereof cs shall or interfere with OTRC's proper use 
and enjoyment this Agreement shall terminate as of !h..: Jatc of the 
taking and OTRC s11all be entitled to the Financial Settlement detailed in 18. 
lf only such portion of tllc Railroad Premises arc taken and shall nnt or 
interfere v;ith the Railro;,,cJ's proper use and this 
continue in f\i!l force ,md effect, and all 
shall first he used by HRE as may be Railroad Premises 
in such a manner as will enable the the OTRC 
hcn;iuabove 



If during the tcn11 of this Agreement there shall occur any nf tlK 
('·Events ofDcfau!t"J: 

events 

(a) OTRC shall fail lo pay any operating fee provided for in this Agreement 
within thirty (30) days of the due date thcn::o( unless such items an: in 
faith by OTRC; 

(b) OTRC sliall fail to perform any utlmr of its obligations hereunder, and 
shall not cure such default within ancr wriltcn noticc !hcrcor shall have 
been given to OTRC by IIRE, or ifsucl1 default cannot he cured within such period. lf 
OTRC fails to commence to cure within such and thereafter diligently to 
complete the same; 

(c) 
petition under any bankruptcy or 
insolvent in 
relic/; or 

(d) A proceeding OTRC 
simitar relief is not dismissed or vacated or 

for th.: benefit of creditors or files a "' """""' 
or 

or simi[ar 

OTH(' fails tu maintain t!H: railroad in accordance with !lie ten1;s of 
"~'"w""''" or fails to conduct iis m manner comistcnt wirh 

railro:id 

(f) conduct of its in such ni:cHmr.:r s<J as to rnurnit intentiomd 
waste of its rnil prnpc1iies; 

Fail to an}' cI::1irn'J t.ir liens for rnatt.:rials arid Si:rvict:'.:) f{Jr \Vhich 
OTRC becomes obligated while rni! services under this 

(h) Fails to abide by any 
of which it is advised by OTRC or then 

Evenr of Default is continuing and has not been cured 
after notifa,ation by HR E of snch event; 

sidetrack 
at any time thercaftur while such 

OTRC within 

Fails to internc\ with NS in denied or 
or 

(i) Fails to correct a 
cured ,vithin 1l1<.: cure 

:c-dd viuiatimL> Jwvc been 
OTRC will be in dcfouH of this 



uf'L,nnin:tfi1)n, 

!HU:. may in addition t,, ii, ut!ic:1 
nnti,:c· tu U l Rt.' 

tcrrnln;~L.:: t.11:s 

1/l 

shan be cunndati'-:e ~1nd c1·ith.'UrrenL J'J0 1crrn1nntiun c1fthi') 

nor shall 2ny LlCtiCr!l L If 
other ren1r~:dit:;-:; firr r(".COVCl)~ uf 

U1?..E n.nv i)f its 1\:n:.cdi·}~ 

cf the 
to 0brnin oftb.~- Rai!1u11d i'P:mi·,fs 

16. 

CY ITU 'shnil fr1i 1 t<) 

cure any dcf2uH upun the 
this or irornc sh:dl 

\Vith du1-~ 

wrilter: rinticv to ()T!tC w undc1 

tu :1nd 
1.varrants tbat its tenninalion cu:-;ts 
nut c:(cc:ed 
n·si>lts in;; 

H: p,_,, r:,1nn:~·:t1..'1_ nf ;-,qcl: 1 d 
lh(' 

1 · 



submitted to EIRE for their approval. Additional!y, this shall be 
HRK 

19. 

to an audit hy 

l\ny waiver by elthcr party under this Agrecrncni or any hread:i by any other party 
shall not affect similar rights subsequently arising or operate as a waiver of subsequent 
breaches c)fthe same or similar kinds nor as a waiver of the clause or comlitirn1 under 
which said right arose or said breach occum:d. 

20. 

Notice provided for hcrdn shall be sufficient if sent 
prepaid, as follows: 

and 

ToOTRC: 

James E. President 
Ohio Terminal Railway 
519 Cedar Way, Building ! , Suite JOO 
Oakmont, PA 513 9 

To HRE: 

David Reid, Director 
Hannibal Real Estaic LLC 
42722 State Rou!c 7 
Hannibal Ohio 439.3 ! 

or to such other address as either mny. frum time tci 

21. 

certil\:d 

is rnk:, and 
(>VCI OTRC. 

l l 

postage 

to tb,: other in 



(b) ILrny portion of this is determined tn be unduly burdensome 
by such autho1ity, the parties siin!l make such modifications a;; may he nrccssary or 
reasonable. 

22. 

(a) OTRC agrees to maintain sufficient records and reports to }UtE to 
fully verify statements oftraffic, revenue, and expcnditures furnished by OTRC and 
OTRC will agree to make such records available for any audit that may be performed 
including any audit conducted by HRE or ORC auditors or outside amJilorn subject to the 
confidentiality provisions of Pamgrnph l 0. 

(b) HRE shall have foll ncccss tu these records and reports during normal 
business hours upon five (5) business days' wrillen notice. duly tc> OTRC. 

23. 

Neither party hereto shall be held either or 
indirectly, or be deemed in default or brcadi of tbis for any damage, 
iqjwy, delay, failure or inability to meet all or any portion of its commitments hereum.L::r 
caused by or arising from any cause which is miavui<lab!c or its reasonable 
control, including without limitation, war, 
order of any competent civi ! or military government, 
A/\J{ service actions of other carriers which 
operations, labor dispuks, perils ofwutcr 
including volcanic 
space, storms or other adverse weather 
other causes of a sirnihE or dissimilar nature which 
or either of them from canying out the terms of this 
experiencing such force majcurc or force promptly gives to the other 
pJrty written notice that the disabling cffccr of such force sh::ill be eliminated as 
soon as to the extent n:asonably and !hat each Party shall have !he 
determine and settle any strike, lockout and labor in which that 
involved in its sole discretion. In the event that one rn 

the other 
or reduced for the duration of the force and 

for such additional reasonable 
force m:ucurc. Jn the event that one 

and cannot be resumed \vithin n reasonable 
have the right to terminate this 

24. 

(a) 
Railroad Prcmi;;cs to nu k,s than the FR.A Cfass l m C 

12 

because of the existence of the 
by force 

shall 



(hereinafter referred to as the "lVlinimurn Maintcn;:mcc Standards''). Without limiting the 
foregoing, th·.: parties further agree as folllms: 

{i) On or before January J of each year, OTFC shall prepare and 
submit to HRE's lvlnnagiug Director a prngxam referred to as the 
"l'vfaintcmmce Program") forth the maintenance items to be pcrfonm:d during 
HRE's fiscal year to ensure that the Railroad Premises arc mainhtined in a,:cordancc with 
the Minimum Standards. 

(ii) Promptly thereafter, OTRC •Nill review the Maintcmmcc Program 
with HRE's Managing Director. OTRC shall at its own cost be responsible for 
nmintainfog the Railroad Premises in accord,wcc with the Minimum lvfaink:nancc 
Standards as set forth in the Maintenance Program approved hy !IR.E's cngincn. 

(iii) HRE's qua1ifiecl inspect.or shall inspect the Railroad Premises at 
leas( twice each fiscal year to ensure that OTRC is maintaining the s;imc in accordance 
with Good Maintcnarn:c Standards. dcfici,:mcies noted by HRE't, qualified 
1hc Federal Railroad Adminislmtion or the !'ublic 1 Hiiitics Commis;;iun of Ohio in its 
routine inspections nrthc Railroad Premises shnll be remedied lhe OTRC at 
its sn!c cost and expense. 

25. 

the !erm or this or 
as a rcsull of a Surface Board ur 

p>Jrsuant to the Lahor Act, OTRC agrees to 
of said labor protective conditions. 

26. 

daim or ouf of u1 lo this or thr; 
breach thereof: shall be settled nrhitrnlion in Ohio in ueconbncc \:Vith the Rulcti of Uic 
American Arbitration Association upon !lie ;iward rcndcr<'d the 
,irbilrafor or arbi!rator.s may he entered in any cuurt thereof: 

This shall inure to the benefit of and shal! be 
hereto and their successors and 
constrncd to confer on OTRC any or 

without !IRE's writ/en cou;;en!. 

]J 

of this 



HRE shall give OTRC one ( ! ) year after tbc change or assurance~ 
that the management team of OTRC is capable 
this Agreement. 

29. 

(a) In the event that HRE owns all or any part of the Railroad Premises, and if 
HRE receives a bona fide \VTittcn offi::r by n third party to purchase al! or part of the 
Railroad Premises which HRE intends to accept (the HRE ;;hall written 
notice to OTRC of the Ofler (accompanied by a copy of such Offer). 

(b) Within thirty (JO) after receipt ofthc written notice, OTRC shaH have 
the right to notify HRE that OTRC is cx.crcfaing its right of first refusal to pun.:hase the 
Railroad Premises pursuant to a purchase whid1 incorporates the tcnns arnJ 
conditions of the Offer. OTRC shall have one hundred hventy (120) days after the 
exercise of its right of first refusal to close on the of the Railroad Premises. 

If OTRC fails lo act v,itbin the ahovc-refon.:m:cd time if 
OTRC fails to provide notice lo IIRE within of 
OTRC is exercising its of first refusal, or if OTRC fails to dose on the sale within 
one hundred twenty (120) then ImE shall be free lo accept the Offer and 
complete the sa!e to the third purty offernr. 

30. 

This contains 1hs.: cntir,:: (lrthe with respect to its 
matter. No ornl statement or written matter slrnl! have any force or effect. 

Tlv: parties llf;reby that arc not or 
other than those contained iu this shall no! be 

modified except hy a vnittcn instrnmcnt subscribed 

31. 

ff any term, covenant, conditioL or rnrty of this 
or the application thereof to or cin:umslances time 
extent, be invalid or thi: rcmairnJcr of H1is or the of 
such term or provision (or remainder to persons or circumstances other than 
those as to v:hich it is held invalid or shall not he affected and 
each term, covenant, condition and shat! be valid and be 
enforced to the fullest extent 

32. 

This shall be constnicd in ;iccorJunc,, witli tli,2 hv:s of the State of 
Ohio, v:itlwut to the internal c0nflic,s of law of Oliio 11ml v. ould 

of any other law. 



IN WITNESS WIIERFOF, the parties hereto !Jave c;mscd !his 
be executed by themselves or by their 
and year firs! above wriUl'.n. 

ATTEST: 

ATTEST: 

l 5 

OH!O'fERMlNAL 
RAIL WA. Y CCHvWA'.'iY 

!tANNlBA.L REAL LLC 





42869 SERV!CF DATF JANL\R Y l L 20 l 3 

DO 

FR-49!5-0l-P 

DEPARl ivll:NT OF l RANSPOl{TATlO:'\ 

Surfftce Transportation Board 

I Docket No. FD 35703 J 

Ohio Terminal Ruil\\ ay Company Operatiun ·l lnnnihnl Real LLC 

Ohio Terminal Railway Company (OTRC),1 a noncarrier, filed a verified 

notice of exemption under 49 C.F .R. § 1 l 50.3 l to opcrmc a 12.2-mi!e i known as the 

Oma! Secondary ·rrnck. rnikpost 605 at or nc~tr l\mhatan Point, to milepost 71. 7 at 

or near HannihnL in f\lonnle 

wi!h l lmmiha! Real l state. L LC (l 

According to ornc, in l 

, Ohio I inc), 

Onm.:t Railroad ( 

I .inc from Conraif and, subsequently, ORC \\Js 

USC. Subtitle IV to its ownership ofthc J 

states that, following the \\,b 

to an 

(OR() the 

or 

line railroad.' 0 me 

an casement over the I by 

ORC in 2007 for the provision of mil in connection with of an 

industrial the Linc. 

/ . .\press, Inc. (CF!). 



Docket No. FD 

This trnnsm:tion is related to a concurr1.:mly lilcd \ l,rificd notice of exemption in 

.oc.:,c,~:= .. .!..c;C~c'..! .. =.:cc.>..~.~:-,.>·-'c'..!.'.'c.'.'.!.c:!.!c'L'.'='.::..Lcl .• .'.:L::.~.,:. '.L,~:0.:,:.,3 .. '.l'"·'·:c:.c •• c"·==· Te rm i nal R ti j l w m CO.' 

Docket No. FD 35704, \\herein CEI seeks BodrJ approval to continue in control of 

OTRC upon OTRC's becoming a C !I! rail carrier. 

OTRC states that the upcrating agreement CrJ RC and J Janniba! does not 

contain any interchange commitments. OTRC alsu stat,'s that it \.\ ii! interchange with 

Norfolk Southern Railway al or near Powlwtan Poim. Ohio. 

Tile transaction may be consummated on or after 20 lJ (30 s after 

the notice exemption was flied). 

OTRC certifies that its 

will no! result in OTRCs 

annuul rc\cm1es a:, a result the trnnsac!ioll 

a ( l l nr ( ·1;1,,s J nil carrier and will not 

S5 million. 

r f the verified notict' contains Ill the exemption is 

ab initio. Petitions to revoke the under 49 U.S.C. 9 I0502(dJ may 

liled at any time. The of ri petition lo will no! stay 

effectiveness of the exemption. Stay pdi must he fi J 8, 13 (al 

7 the becomes effective). 

An original and l 0 of all to Docket No. 1' D 

must filed with the Surface Transportation 1 S.W .. \\'ac;liinglon. 

DC 2(N23-000 J. In addition, a copy of eacl1 lllltol be scrvcd on Richard R. 

Wi 518 N. . J 00, P:\ l59JI 



Docket No. FD 35703 

Board decisions und notices are availnbft: Oil our wdisili.: a! 

'·W\VWSfRDOT.UOV." 

DcciJeJ: January 8. 20 Ll. 

By the Bourd, Rachel D. Campbell, Director OJfo:e of Prnceedings. 





~5080 
EB 

SLRVKF DA I J c\l'HlL l. 20!(> 

SUlUAC l' IR,\NSPOR I .\Tl(JN HUARD 

fll:J 'JS[UN 

Ol JIO RIVER P,\RTNHZS LU' .\C()UISl !l();•,i AND OPJ'.RA l !ON L.\Ef\lPlION 
l lAI\\lBAI DEVl'IOP\11<'-i L UC 

!)igr.;;t: This 
fikd in this 

denies a (p the verified lllllicc uf ('11.ClllpliOll 

Lkuckd: f\forch 16 

On fanuary 7: 20 l 6. Ohio f errninal Ra 10 IR() 
Ycrificd notice or fikd ( H1io River Parlncr;.;. U P ( ( lRP) lo 
12.2 miks ofrail line in ?'vlonrnc <Hl 

ffoard put iii,: 
prnvick sufficient time lll 

to reject. 

IL\( K(iROl '\D 

On l ;,c ! 5. ( )Rl' a IHllllW ric:r. fikd u, ,·rifled nu(iCl' or 
-flJ ( .l· .R. ~ I l 50.3 J to acquire lwrn l lannibal I .l .t · ( I Iannibnl and 
1Jpcratc l 2.2 of rail line known a,; the Ornal Tr:ick The Linc cxkmls 
from milepost 60.5 ;1! or near Pcnvhatan Point to milepost 72.2 .it or near Hanni!Jal. in J\Iunrue 
County, Ohin. In a filed verified notice nf rn ······'-'-·"·-=-c,,, .................. , ......... c. 

Qhi() 

family follmving eomunrn1ati(Jn or the 
werl; and rmhlished in the 
20 l 5. These notices slaicd tlwt the 

On January 7, 201h. OTRC filed in this 
to · tlll' Linc. UIRC 

c{Tccti\·c11c~.; 

!H) or 
lt rnay mll bl'.· trl or relied dJWll ,b 

l'l' <191> (STB . 2. :w J 0) 
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presented." OTRC argues that Ille "!ll':1mlirll:d nr,iiu: o! l'\l'mption proccdun:s under~ Ii 5lLJ l 
;ire not appropriate: the tr:111:,;;1ctinn c1.111tcrnplatcJ ( iRP hcc:rnsl' the transadion prc\l'll\S 

nrnH\lutine aml contnwersial is,uc~. OflZ< · nuks 1Ji;11 it has ,111 e:i:,;cmcnt lP over the 
Linc,;,:~<;. ()J}i(1J:Q@in:1L Opc1:c1tjqriLS~'.lllJ)ti"HL ll:11mib~il Real FD JY703 (SfB 
served fan. 11, 20 l 3). and that th,: l'\ i,,n would lhs:rcfon: dwil U\ er the 
! .inc. OTRC claims Iha! dual 01Kratinns wuuld not be kasihlc based on the Line':-; limited 
rnpacity aml constrained inten:li,ings,· facifi!ii:s ith .'fodiilk Southern Railway Company ). 
UTRC is thus concerned about its ability to meet its c,n1rn1ou carrier obligation if tht cx:empliun 
btrnrncs cffi:,:live. H foults ORP fnr not !hes,: issues in it:, vcrifo:d nuticc and asserts 
llial any sud1 aulhorizntion should :Iller :1 l'u1f rcYicw, the 
development of a com pick fac!Hal record. 

rniskading. OTRC argw.'s thaL 
ORP did not Jisclosc t!lnt there is an 
proposed transferor) and l lannibal 

OTRC. OTRC nsser1s that then: i, a 
Ohio bct,h:cn llRE and Hannibal 
OfRC ficnlly, whether tl1e cuscrncn( 

annt!H:r operator to use !he Linc. 

currently pcnding in 
the: 'il'.()flc' o C thl' 1:i\Serneflt urnkr 

! lmrnibal De\doprncnt to ,illon 

In a reply fi !cd on 
because its notic,, ol' 

I:). 2016. ORP mpuc,;, th;1t !he lfoard 
cnnt:1i1h alf pf the rnfurn1:ition th;11 is the 

Bo,ird's is foll ORP ~h\Crf, that it did nut tn discln,,c 
the e:isi:mL'l1l and Ilia!. rcg:1 · is nnt for rcJecting its notice. 

, ORP nrgucs lhil! dual ions nn a !rnc an: corn:nt,n nnd that its did nut need 
lo address lHRC's <..'oncerns. \\hidi. ORP contcnd:o. are 
and premature at !his point. 

~1 ::', .20 l h, in which NSR agrCL'S with 
OTR( of 1l1;.· and cunsluinh on lhc Jbi 
to conduct mtcrchange oper:itiuns \\ ith NSR on the Linc. 
nllowcd tu orieratc over Linc, !he Bo:ird rcquirl' 
the Line to ensure efficient and 

NSR warns that, unless all earric·rs Pi'U tl1c· l .11H: coordinate tllcir 
and service \\ ill result. 

- OTRC also fikd n motion for rmikdiH· order, wl!icli the BuanJ gnmt.cd on 
January 13, 2016. 

,\ OTRC states that a!I cun\m·b rc1:wrding ()11·11,'rs!iip mldrL·sscd i11 its petition hare been 
with llannibal Development Pnrlners. l.l.C. bul it i, nnt cvrtai11 1vl1e11Jer Hannibal Development 
is the same or a scparntc entity. 
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DJSCl !SS!ON .\ M) CO\.iC! J :SJUNS 

An t\\cmption under 49 C.F.R pt. ! 150 Subpart I) is \oid ah mitiP :ft!Jc notice conLnns 
false or mislead mg inforrnalinn. Failure to disclose material inli,rnwtion l\ll1 rcmkr a notice 
mi~lcading by omission. a:1d thcrcfurc void ah initi<J. US Rad (()rp. t".L i)J1.t;GJL[qn 

FD .\5042. slip tip. al 3 ~l (STl-3 scncd Oct.'.( 

would not have qual i ficd fiir au St:r 
v. 52 I'. 178. ]81 ( !'>t Cir. 1995). Iler.::, OTRC has 

fai!cd to dcmunstrak !ha[ the informa1ion is fol~c or rn or that 1hc transaction is tuo 
controversial or non-routine for approv;Il under the class process. \Ve will 
let ORP' s exemption become 

ORP lrns pni\ ided the infi)rrnati()ll 
thl' between l fannibal 
rnisk:ading. The Board 
the disclosure of such third-partv 

and ih frdlmc to 
the notice false and 

(STB served Sept ! . J 9lJ9). under a no lite' rd· 
exemption is only. ,md i11 ordc·r tu c.\ercist' th,tt authority and 1.'.0mmenee 
lhu carrier nrnst still uhtain the 1l\:n:ss;11) untkr s.;tah: :md or cunlral't lit\\.~ 

Where, as an 
the 111 a 

issue or\\ hcthcr the lease 
rejection! l 

.. RK 
at 6 (STB served Oct. 
permitting ORP' s notice' 
proceeding in Ohio im olring 

perrnis•,ive operating 
contractual ur 

the proposed 
that authority). 

... ): sec 

ct al.. slip Clp 
. this order 

.JD ,\lipup.at6(SrB 
.492°1 !9(DC.Cir. 

the Bnard did 110( ;i 



0 I R('.'s claim that iherc: I\ no informntion in the· nuticL' r1•11L·crn dual and 
lww such opcratiorh bl: courdin1tcd a!,,1 due,, no!. \,arrnnt wn or the no!i<:c'. llw 
exemption C>RP has rnrnked (!()cs no! the in O 1 l,'. { cu mends should have bc·c11 

provided here. l\!orcover, notices ol' cxcmp!wn h:1\(' hem us,:d ui permit dual opcrntions on 
capacity-constrained l (Jl{'{: Rodiellc, J)L of 
Corr1m.;n~c:mc1J\ of Rail i:D .U58 1 \In su\ cd July 7. l fJ98): 

"'' gtiiJ, FD 32563, et al (lCC scncd L Jl)lJci). Wt..' 1wk that UTRC slates that it anlicipall.'s 
out join! usl: issues as part oflhc Ohio Pct. V.S. Peterson at l 

and we cih:ouragc lhcsc eDi.:irh. To oJSme llwl suvh issues an: s:il n'.solvcd, \VC ,-,ill 
nclopt NSR's n:quest and require before ()RP may rnmmcnce ;rn> operations on th..: Line, 
NSR, ORP, and O lRC mw,t: ( J) and agree un <11Hi protocoh. 
and f)l jointly certil\ to the Board that these prnto,·ols me in Cllt"(. lf !here me 
issue;s Iha! tlie par!iec; l':rnnol rcsuhc on 1!1..:ir P\\ n tJr oth,'1 issues <1ri,,', :111) party may ask the 
Board to foc!litak discussions or prcn tl!lit'r r\:l1c:f . 

. l t 

l. UTRC' pctitmn lo is drnied. 

1 OR P's exemption is 

Before OEP mny n1m111cnct: any Pn the Lrnc. i\SR ORl', am! OTR( nrnct 
and agree on and :md n'r[J/\ tu lhL'. Buard th:11 

tlwsc protocols art, in 

By the C'hairn1a11 l!l10U. \ · ( 'htirnun Miller. and ( tillllllhsioncr 
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