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PROTEST OF
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Milford-Bennington Railroad Company, Inc. (“MBR”) hereby protests the
application of Boston & Maine Corporation (where relevant, “B&M”) and Springfield Terminal
Railway Company (collectively with B&M, “Pan Am”) seeking adverse discontinuance of
MBR’s long-standing trackage rights over Pan Am's rail line between Wilton and Milford, New
Hampshire (the “Subject Line”). Pan Am stands alone in seeking to oust MBR: its application is
not supported by any existing or potential future customers of MBR or on the Subject Line; by
any other customers of Pan Am; by the local municipalities through which the Subject Line
passes; by the State of New Hampshire; or by any other community interests.

Indeed, a remarkable cross-section of these diverse interests has been motivated to
become formal parties of record and register their strong concerns and objections regarding Pan
Am’s course of action. The Board should note that, far from repeated submission of the same
form letter, these filings are nearly all individualized and often remarkably detailed in their
recitations of the inadequacies of Pan Am rail service and the threat which adverse

discontinuance poses to effective rail transportation in the area.



The reasons for this are manifest: MBR utilizes its trackage rights on the Subject
Line to provide specialized, frequent single-line shuttle-type train service for Granite State
Concrete Co., Inc. (“Granite State”) between a quarry facility on MBR’s line north of Wilton and
a Granite State processing plant on the Subject Line near Milford, a distance of approximately 5
miles. Granting Pan Am adverse discontinuance authority would require these short-haul, ten-
car trains to be interchanged between MBR and Pan Am at Wilton — a cumbersome process that
would sometimes have to occur six times a day. Knowledgeable local citizens and institutions
rightly fear that such a process would significantly degrade rail service to Granite State, if not
destroy it altogether. In the absence of effective rail service, Granite State would be faced with
curtailing its local operations or diverting large volumes of short-haul aggregate traffic to local
roads and highways.

Compounding all of this is Pan Am’s long history of inadequacy, indifference and
at times outright hostility to the provision of effective transportation service on what is known as
the “Hillsborough Branch.” It is telling that the STB commodity exemption that otherwise
would apply to Granite State’s stone has been revoked for the last fifteen years, quite specifically
because of the risk of abusive market actions by Pan Am. It is into the care of that railroad that
the STB is now asked to deliver Granite State, against the express wishes of Granite State and all
other parties who have expressed a position on the matter.

In considering adverse discontinuances, the Board’s responsibility is to ensure
that the public convenience and necessity (“PC&N™) is satisfied for community, shipper and
railroad interests, and to “protect[] against the unnecessary discontinuance, cessation,
interruption, or obstruction of rail service.” Waterloo Railway Company — Adverse

Abandonment — Lines of Bangor and Aroostook Railroad Company and Van Buren Bridge



Company in Aroostook County, Me., Docket No. AB-279 (Sub-No. 3) (STB served May 3, 2004)
(“Waterloo”). Eliminating MBR’s long-established single-line service to Granite State serves no
public interest, and is not justified by any legitimate reasoning proffered by Pan Am. Pan Am’s
adverse discontinuance application must be denied.

BACKGROUND

MBR is a Class Il rail carrier which leases a 18.6-mile rail line between Wilton
and Bennington, New Hampshire that is owned by the State of New Hampshire (the “State-
Owned Line”). Milford-Bennington Railroad Company, Inc. -- Modified Rail Certificate,
Docket No. FD 31701 (Sub-No. 1) (ICC served August 8, 1990). The State-Owned Line was the
western segment of B&M'’s Hillsborough Branch, and had been abandoned by B&M in 1986.
Boston and Maine Corporation — Abandonment — In Hillsborough County, NH, Docket No. AB-
32 (Sub-No. 32) (ICC served March 18, 1986).

The Subject Line is the adjacent segment of the Hillsborough Branch to the east
of the State-Owned Line, and extends from Milepost 16.36 at Wilton to Milepost 11.0 at
Milford. The Subject Line had appeared in Category 1 on B&M’s System Diagram Map since
1983, and in 1990 MBR filed a feeder line application pursuant to what was then 49 U.S.C.
810910 to acquire the line. See Milford-Bennington Railroad Company — Feeder Line
Application — Boston and Maine Corporation Hillsborough Branch, Docket No. FD 31701 (ICC
served October 31, 1991). B&M then engaged in a series of actions intended to stymie MBR’s
application, including belatedly removing the line from Category 1 on its SDM and having to
have a corporate affiliate file a competing feeder line application — essentially seeking to forcibly
acquire the line from itself. All of these actions were unsuccessful. 1d.; Acquisition of Boston

and Me. Corp. Reversionary Inter., 8 1.C.C.2d 807 (1992).



Ultimately, as part of an agreement to settle MBR’s feeder line application, MBR
was granted trackage rights over the Subject Line pursuant to a June 22, 1992 Agreement
between the parties (the “1992 TRA”). See Milford-Bennington Railroad Company, Inc. --
Feeder Line Acquisition -- Boston and Maine Corporation Hillsborough Branch, Docket No. FD
31701 (ICC served July 6, 1992); Adverse App. at 3 (“In 1992, Pan Am and MBR voluntarily
entered into [the 1992 TRA] as a settlement of MBR’s feeder line application . . . .”). MBR’s
trackage rights were authorized by the Interstate Commerce Commission (“ICC”) in Milford-
Bennington Railroad Company, Inc. -- Trackage Rights Exemption -- Boston and Maine
Corporation and Springfield Terminal Railway Company, Docket No. FD 32103 (ICC served
July 9, 1992). It is these authorized trackage rights, obtained in return for the withdrawal of a
highly-contested feeder line application against Pan Am, that Pan Am now seeks to have the
Board eliminate in this proceeding.

It is not the first time, however. Within a year of the 1992 TRA, Pan Am
sought — unsuccessfully, once again — to terminate MBR's ability to operate over the Subject
Line and service Granite State. Milford-Bennington Railroad Company, Inc. -- Trackage Rights
Exemption -- Boston and Maine Corporation and Springfield Terminal Railway Company,
Docket No. 32103 (ICC served September 3, 1993). A decade later, it tried to impose significant
restrictions on MBR’s service to Granite State, triggering the proceedings in Granite State
Concrete Co. v. Boston and Maine Corp., 7 S.T.B. 834 (2004) (‘“Granite State v. B&M "), aff'd
sub nom. Granite State Concrete Co, Inc. v. STB, 417 F.3d 85 (1* Cir. 2005). In that case, the
Board found that Pan Am had not violated its common carrier duties to Granite State or MBR,
but only after Pan Am relaxed its previously-imposed operating restrictions and performed

sufficient maintenance on the Subject Line to allow 10 mile per hour operations. Nonetheless,



the Board warned Pan Am that “[i]t should not have waited until there was litigation to take into
account the interests of parties other than itself.” 7 S.T.B. at 836.1 As discussed in the attached
Verified Statement of Peter R. Leishman, MBR’s President (“Leishman V.S.”), the conclusion of
the 2004 litigation also unfortunately meant the conclusion of Pan Am’s fleeting commitment to
maintenance of the Subject Line, which is once again in FRA excepted track status and subject to
a 5 mile per hour speed restriction. Leishman V.S. at 3.

The 1992 TRA expired in 2004, and the parties continued to operate under its
terms until 2012. Leishman V.S. at 7. Negotiations between MBR and Pan Am regarding a new
agreement were unsuccessful, and as matters deteriorated Pan Am filed suit in state court in 2015
alleged various contractual breaches by MBR. That suit was largely unsuccessful, resulting in a
jury verdict for MBR on most counts and a small unjust enrichment finding for Pan Am of just
over $50,000 (after an offset for MBR’s maintenance expenditures on the Subject Line) for
MBR’s use of the line for the 2012-2016 period. See Adverse App., Exhibit 2. After the court
case, MBR slightly modified and executed a new trackage right agreement that was tendered by
Pan Am, and resumed paying trackage rights fees to Pan Am in accordance with that agreement.
Leishman V.S. at 9 and Exhibit 7.

The long and contentious history of the Hillsborough Branch — of which the
Board is well aware — is admittedly not dispositive of the important present-day public interest
questions that must be considered in this adverse discontinuance proceeding. But it is relevant
because Pan Am’s warped view of that history provides the only real attempted justification for

the dramatic relief it seeks here. Pan Am thus insists over and over that MBR must be ejected

This is also the proceeding where, as referenced above, the Board revoked the commodity class
exemption applicable to Granite State’s stone traffic because, in the Board’s words, “the record of this
conduct [by Pan Am] shows that Granite State does merit immediate access to the Board’s processes
to protect the shipper from the risk of market power abuse.” 7 S.T.B. at 838.
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from the Subject Line because it has breached its contractual obligations to Pan Am. See, e.g.,
Adverse App. at 14 (alleging “MBR’s failure to abide by contractual terms”); Adverse App. at
21 (alleging that MBR “has an established record of disregarding contractual and safety
interests”); Adverse App. at 22 (alleging that MBR “continually ignores other terms and
conditions of the TRA”); Adverse App. at 22 (alleging “MBR’s long history of ignoring its
contractual obligations”); Adverse App. at 24 (alleging that MBR seeks “to avoid abiding by any
of its contractual obligations”); Adverse App. at 24 (alleging that “MBR has a long history of
ignoring its contractual obligations™). Yet here was the verdict in the lawsuit Pan Am brought
against MBR alleging such contractual breaches: “Do you find that the plaintiffs [Pan Am] has
proven by a preponderance of evidence that the defendants breached the trackage rights
agreement dated June 22, 1992?” Answer: “No.” Adverse App., Exhibit 2 (Jury Verdict).

Of course, the Board is the wrong forum in which to contest the substance of
these types of contractual issues. E.g., General Railway Corporation — Exemption for
Acquisition of Railroad Line — In Osceola and Dickinson Counties, IA, Docket No. FD 34867
(STB served June 15, 2017) (“Any dispute regarding the validity of this agreement, or ownership
of the Line, involves questions of state contract and property law. The Board is not the proper
forum to resolve such disputes.”). But where courts have already acted, parties cannot simply
ignore their findings. Pan Am would have the Board oust MBR from the Subject Line on the
basis of a series of contractual breaches that never happened.

Similarly, Pan Am also insists that adverse discontinuance is appropriate because
when Pan Am attempts to enforce its supposed contractual rights and safety interests against
MBR, “litigation usually follows.” Adverse App. at 18. The Board itself has directly addressed

Pan Am’s culpability for this situation: Pan Am “should not have waited until there was



litigation to take into account the interest of parties other than itself.” Granite State v. B&M, 7
S.T.B. at 836. The Board believed that the litigation in Granite State v. B&M did, in fact,
compel Pan Am to account for the legitimate interests of others; the existence of such litigation
cannot logically now become the bootstrap for eliminating those interests.

Finally, Pan Am asserts that MBR’s operations present safety issues that compel
an adverse discontinuance. “[I]t is not the Board’s role to be the final arbiter of safety issues.”
Granite State v. B&M, 7 S.T.B. at 836. Even then, Pan Am’s safety arguments boil down to a
single incident eight years ago that Pan Am utilized to ban MBR’s Peter Leishman from Pan Am
property. See Leishman V.S. at 9-10. While a federal district court upheld Pan Am’s contractual
discretion to act as it did, the court’s cautionary language was telling:

I do not condone Pan Am’s conduct in this case. While there is

reason to doubt Pan Am’s claim that it invoked its right to exclude

Leishman from its tracks solely because of public safety concerns,

the contract plainly gives it the right to as it did, regardless of its

motives for doing so.

Milford-Bennington Railroad Co., Inc. v. Pan Am Railways, Inc., No. 10-cv-00264-PB, 2011
WL 6300923 (D.N.H., December 16, 2011), at *6, aff’d, 695 F.3d 175 (1* Cir. 2012). The
Board should be similarly skeptical of the motive and legitimacy of Pan Am’s purported safety
rationale for seeking adverse discontinuance.

Instead, what is clear is that removing MBR from the Subject Line, and requiring
Granite State’s specialized short-haul traffic to be interchanged between MBR and Pan Am in
the middle of a five-mile movement, does not serve the public convenience and necessity of any

interested party. That is the guiding analysis here, and it requires denial of Pan Am’s

application.



DISCUSSION

While the precise interest of Pan Am in effecting this disruptive discontinuance
remains unclear — it is hard to believe that Pan Am has a sudden interest in traffic of a lesser
quantity than it abandoned decades ago — what is apparent is that Pan Am’s proposed
discontinuance does not promote the PC&N concerns of shippers and the widespread interest in
continued rail service on the Subject Line. It’s been more than a year since Pan Am filed its
petition for waiver to commence this proceeding. In that time, Pan Am has been unable to
convince a single community body, member, or shipper (actual or potential) to support its
application. That glaring absence simply confirms what the operational reality demonstrates:
Pan Am has not carried its burden of demonstrating the PC&N is served by the proposed adverse
discontinuance.

. THE OPERATIONAL REALITIES OF POST-DISCONTINUANCE
SERVICE DO NOT SUPPORT THE PC&N

Pan Am has indicated that after MBR is forced off of the Subject Line, Pan Am
will “simply” expand its operation over the line to handle Granite State traffic between the
Milford facility and a new interchange with MBR at Wilton some three miles away. Adverse
App. at 6, 7. Closer examination of Pan Am’s statements and the real, physical facts of the
operational realities subsequent to a discontinuance demonstrates the fallacy of Pan Am’s
operational plan.

A. Pan Am’s imposition of joint-line movements via a Wilton interchange for
Granite State’s traffic will seriously degrade the rail transportation service
available to Granite State.

MBR utilizes its trackage rights on the Subject Line for a single, intended

purpose: to move stone for Granite State that originates at a quarry on the State-Owned Line to

the Granite State Milford facility on the Subject Line. Because of capacity limitations at the



Milford facility, these trains can be no longer than 10 cars long, and the 1992 TRA specifically
incorporates that restriction. Leishman V.S. at 7. During the 8-9 months of the year that the
Milford facility operates, MBR generally provides daily service moving anywhere from ten to
thirty 100-ton cars on a cycle, with loaded cars being moved from Wilton to Milford and empties
being returned over the five-mile route. Because train length is limited to ten cars, moving thirty
cars in a day requires three round trips between Wilton and Milton, which MBR does routinely.
To be as responsive as possible to operational schedules and needs at Granite State’s facilities,
MBR often provides this service on 12 hours or fewer notice. Leishman V.S. at 2.

Pan Am’s proposed discontinuance would sever this short-distance, single line
haul in two, and interject an interchange at Wilton between MBR and Pan Am for every train
operating to the Milford facility. On many days, this would mean six interchanges of short trains
between MBR and Pan Am — three loaded runs to the Milford facility and three empty returns to
the Wilton quarry. Mr. Leishman explains in his verified statement the switching maneuvers that
would be required at Wilton for every one of these interchanges. Leishman V.S. at 4. This
includes not just exchanging crews and locomotives, but also the shoving platforms that must be
utilized on the ends of the trains.

The idea that such an interchange operation could take place efficiently and cost-
effectively up to six times a day without affecting the adequacy and level of service to Granite
State on a five-mile movement is ludicrous. The switching operations at Wilton would likely
dwarf the work currently undertaken to move the trains between Wilton and Milford. And unless
Pan Am crews were on stand-by at Wilton for the entire day — something Pan Am has made no
representation about — then there will likely be dwell times waiting for a Pan Am crew to arrive

every time an interchange is to occur, up to six times a day. On days when MBR operates three



trains to the Milford facility, it barely has time under current circumstances to complete the
service within the operative window at the facility. The addition of an MBR-Pan Am
interchange to every one of those train movements would make completion of service a virtually
impossibility.

Granite State has separately indicated its significant reservations about Pan Am’s
ability to provide adequate rail service to meet Granite State’s needs. See Granite State letter
filing dated May 25, 2018. Granite State had no opportunity to express those concerns to Pan
Am because, somewhat amazingly, Pan Am did not bother to contact Granite State before filing
its adverse discontinuance application. Id. That is further reason to doubt the viability of Pan
Am’s supposedly operating plan.

The proposed interchange at Wilton yard also raises significant safety
implications that Pan Am has neglected to address. In 1983 and again in 1993, Pan Am
experienced run-away cars that had been left standing at the Wilton yard. Leishman V.S. at 5
and Exhibits 2 and 3. A 1.5% grade at the yard location contributes significantly to the risk of
such incidents. After the 1993 incident, the parties made track changes at the Quinn Quarry on
the State-Owned Line that allowed Pan Am to no longer stage cars at the Wilton yard, Leishman
V.S. at 5, and because MBR runs its Granite State trains directly through from the Wilton quarry
to Milford, no traffic has utilized the Wilton yard for a number of years. As a result, there has
been no risk of repeating past runaway incidents. Pan Am’s proposed ejection of MBR fom the
Subject Line and interjection of an unnecessary interchange into Granite State’s traffic
movements would change that.

It is similarly unclear whether Pan Am is prepared to provide the specialized and

tailored service to Granite State that MBR currently offers. Pan Am provides little comfort in
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this regard through its accusations that the current arrangements between MBR and Granite State
are a “sweetheart deal” whereby MBR favors its only customer. Adverse App. at 12, 22. Pan
Am implies, without explaining or demonstrating, that MBR has acted to the detriment of other
shippers and the State of New Hampshire, but such bald claims would obviously be more
persuasive coming from those parties. None has seen fit to support Pan Am’s application. MBR
has worked aggressively to maintain all of the State-Owned Line, not just the short segment
currently in use to reach the Granite State quarry, and seeks to exploit all traffic opportunities
from any source. Monadnock Paper Mills, one such potential shipper, is on record in this
proceeding with its support of MBR and opposition to Pan Am’s proposed adverse
discontinuance of MBR’s rights. See Monadnock May 24, 2018 letter filing. But MBR does not
apologize for going the extra mile to serve Granite State, and believe it is revealing that Pan Am
plainly would not.

In a previous case when a line owner attempt to oust a tenant railroad providing
desired service to a single shipper, the Board found that the PC&N protected the service and
compelled denial of the adverse discontinuance application. City of Peoria and Village of Peoria
Heights, IL — Adverse Discontinuance — Pioneer Industrial Railway Company, Docket No. AB-
878 (STB served November 19, 2007) (“City of Peoria”). In City of Peoria, the eponymous
municipality had previously sought to discontinue service by Pioneer Industrial Railway
(“Pioneer”) in favor of another carrier over a municipal-owned branch line that served a lumber
shipper. The lumber shipper, dissatisfied with the replacement for Pioneer, had stopped using rail
service. In addressing what the PC&N was on Pioneer’s request to resume service, the Board
determined that “it is appropriate in this proceeding for us to base our decision on, among other

things, concerns about the cost, frequency, and reliability of [the replacement operator’s] service
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to Carver Lumber; the service available to the shipper via transloading; and [Pioneer’s]
willingness to reinstate its prior satisfactory service over the Kellar Branch.” The Board then
found that Pioneer’s desire and ability to provide service tailored to the unmet needs of a single
shipper over a rail line otherwise operated by another carrier required denying the adverse
discontinuance as inconsistent with PC&N.

Drawing on the Waterloo standard, supra, that interruption is disfavored and
Board precedent on similar facts in City of Peoria, the law is clear is clear that discontinuance
interrupting the responsiveness, frequency, and reliability of service Granite State currently
enjoys — not to mention unified with the interest of the community — is to be rejected. Absent any
opposition to MBR continuing to serve Granite State, the shipper-service element of PC&N
weighs wholly in favor of denying the adverse discontinuance.

1. DISCONTINUANCE AND INTERLOPING BY PAN AM DOES NOT SERVE
THE ECONOMICS OF COMMUNITY DEVELOPMENT OR SHIPPER
INTERESTS

Aware that an additional interchange presents a new stitch and seam in what is
otherwise a whole-cloth, 5 mile move by MBR, Pan Am notes that contrary to intuition, this will
“actually promote rural and community development within the region.” However, Pan Am’s
insertion into an existing short-haul, high frequency service does not benefit the economic well
being or development of community, shippers, or railroads. As is apparent from the
correspondence offered by the interested towns of Wilton and Milford and a significant number

of community members, the community cannot identify Pan Am’s interest in serving traffic

originating from the line that it had previously abandoned.
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A. Pan Am has no interest in serving shippers on the line.

MBR provides service over the Subject Line in accordance with the needs of
Granite State, its sole current customer. Pan Am, on the other hand, has had no contact with that
customer, or apparently with any other potential customers on the line. That omission is
consistent with more than thirty years of history that indicate that Pan Am’s only intention for
the Hillsborough Branch is neglect and abandonment. Those suspicions are hardly allayed when
the map exhibit of the Subject Line included with Pan Am’s adverse discontinuance application
and required by 49 C.F.R. 8§ 1152.22 (a)(4) is plainly labeled as an “Abandonment Plan.”
Adverse App., Exhibit 3.

Nor is any assurance provided by Pan Am’s abject failure to maintain the Subject
Line. Pan Am insists that it is impossible for it to do so because MBR has not been paying Pan
Am trackage rights fees. Adverse App. at 18. The notion is absurd on its face. MBR paid
trackage rights fees to Pan Am, without objection from Pan Am, from 1992 to 2012. It resumed
paying fees according to a tentative trackage rights agreement in 2017. Leishman V.S. at 9. For
the intervening period of 2012-2016, a New Hampshire state court found that Pan Am was due a
total of $52,000 for the entire period, after a $20,000 set-off for maintenance expenses on the
Subject Line that MBR had incurred itself. Leishman V.S. at 8; Adverse App., Exhibit 2 (Jury
Verdict). Pan Am now estimates that it would require $900,000 to restore the Subject Line to
FRA Class 1 condition. Adverse App., Exhibit 4, Duane V.S., Attachment. The Subject Line
plainly did not reach that state of repair because Pan Am did not receive $12,000 annual
payments for several years in the 2010s.

What is more, the FRA “excepted” track status and 5 miles per hour speed limit

encompasses the Hillsborough Branch all the way to Nashua — some eleven miles east of the
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Subject Line. Leishman V.S. at 3.  Even Pan Am doesn’t purport to blame MBR for the
condition of that track segment. It is, instead, a harbinger of what lies ahead if the Subject Line
is turned over to the sole care and control of Pan Am.
B. Pan Am discontinuance is incompatible with community economic development.
Whatever the purpose of Pan Am’s current efforts, the community understands
that adverse discontinuance of MBR’s trackage rights could have the effect of requiring Granite
State to use trucking through the hamlet of Wilton on a daily basis. The outpouring of public
filings the Board has received is clearly illustrative of the public’s understanding of its needs —
discontinued rail service by MBR to Wilton does significant harm to the community
development of Wilton and Milford and is incompatible with vital community interests.
Discontinuance presents Wilton with a choice where neither option supports community
development — should it sacrifice the economic benefit of Granite State’s industry to keep trucks
off the roads, or should it permit its downtown community development to be sacrificed for jobs?
These questions, posed solely by Pan Am’s request for discontinuance, are inconsistent with the
PC&N in community development.

I11.  BOARD PRECEDENT CITED BY PAN AM PROVIDES NO
SUPPORT FOR ADVERSE DISCONTINUANCE IN THIS CASE.

Pan Am has attempted to align this discontinuance with a line of cases where a
carrier has failed in its duties. See City of Peoria at 6 & nn.16-18 (“Often, a line owner seeking
an adverse discontinuance wishes to dispossess a tenant because the tenant has breached an

obligation to the line owner, has failed to provide adequate service to the public, or both.”).? The

2 Citing Fore River R. Corp. — Discon. Exempt. — Norfolk County, MA, 8 1.C.C.2d 307, 310-11
(1992) (“Fore River”); Tacoma Eastern Ry. Co. — Adverse Discontinuance of Operations
Application — A Line of City of Tacoma, in Pierce, Thurston and Lewis Counties, WA, Docket
No. AB-548 (STB served October 16, 1998) (“Tacoma”); Jacksonville Port Authority —
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comparisons are inapt — MBR has (1) not breached any obligation to Pan Am under the trackage
rights agreement and (2) continues to provide valued service to the public.

Pan Am cites heavily to Fore River for the proposition that MBR represents a
burden to the PC&N as a bad-acting operator that has failed in its obligations to shippers, the
public, and track owners. App. at 19. In Fore River the incumbent was bouncing checks (and
failing to cash them), missing vendor payments, failing to make payroll, and not serving its
shippers. The Board determined that the incumbent had become a burden on the public, on the
owner, and on labor, and by extension, interstate commerce. Fore River, 8 1.C.C.2d at 311.

As noted above, a New Hampshire state court has rejected Pan Am’s claims that
MBR had breached its trackage rights agreement with Pan Am. At most, Pan Am can claim a
small amount due as a result of a court verdict last year — and even on that amount Pan Am did
not bother to make a formal demand for payment from MBR until after filing its adverse
discontinuance application. Leishman V.S. at 9 and Exhibit 6. No other commonality with the
Fore River precedent exists. Unlike Fore River and Tacoma (discussed infra), this is not a
straight-swap of an operator that has overstayed its welcome on a single, contiguous line. MBR
continues to pay its employees, is solvent, and meets its obligations to the State of New
Hampshire and shipper interests. Most significantly, in Fore River “[t]he only two shippers on
the line support discontinuance.” 8 1.C.C.2d at 311. Here, the situation is just the opposite: the
sole affected shipper on the line opposes the adverse discontinuance, and supports continued

service from the tenant. The facts of Fore River hardly lend themselves to comparison.

Adverse Discontinuance — In Duval County, FL, Docket No. AB-469 (STB served July 17,
1996) (“Jacksonville”) (“protestant . . . has been unable to make monthly payments since
August 1995.”). Pan Am relies extensively upon Fore River, Tacoma and Jacksonville.
App. at 19, 23.

-15 -



Pan Am then turns to Jacksonville for the support Fore River failed to offer. The
material facts of Jacksonville turned on a criminal investigation and ensuing failure of a carrier
to abide by a court order to pay an amount due to the court registry. Pan Am contends that
Jacksonville supports removal of MBR, lest MBR be encouraged to violate safety protocols,
avoid payment of amounts due for trackage rights, and frustrate efforts by Pan Am to provide
service to other customers.

Not only does Jacksonville not actually address issues of safety and ability of
another carrier to provide service, none of these allegations by Pan Am regarding safety or
frustration are supported by demonstrable fact. Like Fore River, at most Jacksonville involves
continued, unjustified refusal to pay a lawfully-required amount. Here, the first formal demand
for the relatively small amount that Pan Am contends is owed was received weeks after the
adverse discontinuance application was filed — suggesting Pan Am is trying to create an issue
after alleging its existence. MBR had believed the matter was subsumed in what were, until
recently, apparently good faith negotiations regarding a new trackage rights arrangement.
Leishman V.S. at 9. In neither severity nor duration does that matter approach the situation that
was present in Jacksonville.

That leaves the final case that Pan Am contends supports its cause, Tacoma. In
Tacoma, a publicly-selected contract operator was terminated for defaulting on its contractual
obligations (a circumstance also similar to Fore River). The Board, finding that there was no
shipper support for the operator and that an interchangeable, substitute carrier was available and
preferred by the public entities, granted the adverse discontinuance. Tacoma at 7. In this
instance, discontinuance, as Pan Am occasionally acknowledges, will not result in a simple,

replacement of service because fundamentally this is about segmenting an existing short-haul rail
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movement — not the substitution of a contract operator over an entire line. Adverse App. at 10.
Moreover, there is overwhelmingly ample shipper support and public entity support for MBR —
even amongst those shippers who do not currently use rail service.
CONCLUSION

Seldom has a more one-sided casé been presented to the Board in an adverse
discontinuance context. The public convenience and necessity warrants, and indeed demands,
that MBR’s existing rail service to Granite State be preserved and protected. Ousting MBR from
the Subject Line would degrade the unique and tailored — and desired — service that MBR
provides, interjecting an unnecessary and burdensome interchange process into a five-mile, high-
frequency shuttle train operation. And it would leave rail service at the mercy of a historically
disinterested rail carrier that the present shipper, potential future shippers and the community all

do not want. Pan Am’s adverse discontinuance application should be denied.

Jageyt)? Gilbert
Themas J. Litwiler
Bradon J. Smith
Fletcher & Sippel LLC
29 North Wacker Drive
Suite 920
Chicago, Illinois 60606-2832
(312) 252-1500

ATTORNEYS FOR MILFORD-BENNINGTON
RAILROAD COMPANY, INC.

Dated: May 29, 2018
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VERIFIED STATEMENT
OF
PETER R. LEISHMAN

My name is Peter R. Leishman. | have been the President and sole shareholder of
the Milford-Bennington Railroad Company, Inc. (“MBR”) since its inception in 1987. 1 also
serve as a representative in the New Hampshire state legislature, serving on the Finance Commit-
tee, the NH College Tuition Savings Plan Advisory Commission, the Committee to Study Educa-
tion Funding and the Cost of an Opportunity for an Adequate Education, and the Commission to
Study the Legalization, Regulation, and Taxation of Marijuana.

MBR is a Class Il rail carrier which holds so-called “modified certificate” au-
thority to operate a rail line owned by the State of New Hampshire and extending approximately
18.6 miles from Wilton to Bennington (the “State-Owned Line”). The State-Owned Line is the
western end of the Hillsborough Branch of the Boston and Maine Corporation (“B&M”), and
was acquired by the State after its abandonment by B&M in the 1980s. MBR has been the au-
thorized operator of the State-Owned Line since 1989; MBR’s most recent agreement with the
State, entered into in 2014, extends through 2024 with an additional ten-year renewal option.

MBR also holds trackage rights on a connecting segment of B&M’s Hillsborough
Branch, extending from Milepost 16.36 in Wilton to Milepost 11.0 in Milford (the “Subject
Line”). MBR obtained those trackage rights from B&M in 1992, pursuant to Interstate Com-
merce Commission (“ICC”) authorization, as part of an agreement that resulted in the withdrawal
of MBR’s feeder line application to acquire the Subject Line. MBR uses the rights to provide
rail service for Granite State Concrete Co., Inc. (“Granite State”) between a Granite State quarry
on the State-Owned Line north of Wilton and Granite State’s processing plant on the Subject

Line near Milford at Milepost 13.4 (“the Milford facility”). Indeed, MBR’s long-standing track-



age rights — now more than 25 years old — are limited to the handling of stone and gravel cars to
Granite State at the Milford facility, and that is all for which MBR has ever used them (except a
brief period in 1992, when MBR moved ballast stone for a Pan Am customer to the Milford Yard
at Milepost 12 for Pan Am, at Pan Am’s request, to avoid a ballast-loading operation that was
occupying the main line and preventing MBR from serving Granite State).

Now, B&M and its lessee, Springfield Terminal Railway Company (collectively,
“Pan Am”) seek STB adverse discontinuance authority to oust MBR from the Subject Line.
Such action would require MBR and Pan Am to interchange 10-car Granite State shuttle trains
up to 6 times each day in the middle of repeated 5-mile runs from origin to destination and back
again. That would significantly degrade, if not destroy, service to Granite State under the best of
circumstances. Moreover, Pan Am’s demonstrated and unremitting history of service inadequa-
cy on the Hillsborough Branch makes clear that this would be far from the best of circumstances.
None of Pan Am’s reasons for upending the current service provided to Granite State is credible.
MBR strongly protests Pan Am’s adverse discontinuance application, and with a host of other

interested parties — including Granite State — asks that the Pan Am application be denied.

The Granite State service

MBR generally operates 8-9 months of the year, as winter weather does not per-
mit stone processing at the Milford facility. Every operational day MBR carries up to 30, 100-ton
carloads from the Granite State Wilton excavation site to the Milford facility as direct, shuttle
service, returning after delivery to secure another load. This traffic is handled in trains that can
be up to 10 cars long (due to capacity limitations at the Milford facility site), plus a locomotive
and a shoving car, so that on some days MBR operates three round trips between Wilton and

Milford. Service is provided on fewer than 12 hours notice in accordance with the daily and sea-



sonal needs of Granite State. Last year, MBR carried 1,180 carloads (a 10% increase on the prior
year) and as the economy continues to improve, this number may rise. Additionally, MBR staff
is specially-certified by the U.S. Mine Safety and Health Administration to assist with the deliv-
ery and unloading of the stone at the Milford facility, and MBR provides switching service at the
unloading points free of charge. Granite State is currently MBR’s only traffic, but MBR works
aggressively on traffic opportunities and continues to work with shippers and the State to make
sure that adequate monies are available to maintain the State-Owned Line from Wilton to
Bennington in FRA Class 1 condition. The active segment of that line, from the Granite State
Quarry (Milepost 18.6) to the connection with the State-Owned Line at Wilton yard (Milepost
16.36) is maintained to FRA Class 3 condition.

By contrast, the Pan Am portion of the Hillsborough Branch (including the Sub-
ject Line) is maintained only to FRA “Excepted” condition and has a restricted operating speed
of 5 m.p.h. See FRA Inspection Reports of 2015-2016, attached hereto as Exhibit 1. This has
deterred shippers from considering the line for timely deliveries, as Monadnock Paper Mill has
referenced in its May 24, 2018 letter filing. MBR has, as required for safe operations, replaced
broken rails and joints, and replaced ties to maintain gage on the Subject Line. Pan Am, on the
other hand, has never satisfied its commitment to replace the nearly 100 year old rail on the Sub-
ject Line that was specified in Section 1(f) of the 1992 trackage rights agreement between the
parties.

The operational results of interchanging the Granite State shuttle trains at Wilton
yard, as Pan Am now proposes, would be an entirely uneconomical and untenable disruption

halfway through the short 5-mile move of trains that at most are only 10 cars long. Under Pan



Am’s plan, this disruption could occur 6 times every day, once in each direction for up to three
cycles of loaded and empty trains.

Pan Am currently provides weekly, single-car service to Hendrix Wire, the sole
shipper served by Pan Am, and even those maneuvers at Wilton yard take nearly an hour to ac-
complish. Interchange at Wilton would require tripling these maneuvers and doubling resources.
With regard to equipment, Pan Am would need to supply locomotive power and a shoving car or
platform. As for the number of moves, (1) MBR would need to decouple its motive power from
the east end and use the run-around track to remove its shoving car on the west end; (2) Pan Am
would then utilize the same run around track to place its shoving car on the west end and (3) the
Pan Am motive power would then return, using the run around, to provide head end power. This
process would be repeated in the opposite order for each returning empty train, up to a total of 6
times each day.

Nor is the interchange handoff likely to be timely: it begs credulity to believe Pan
Am would perpetually station a crew with motive power and a shoving platform at the Wilton
yard to immediately receive only 10 cars of traffic on demand. (Pan Am has asserted that it will
split the existing Granite State freight compensation at its current level — so any such crew costs
cannot be made up as part of the rate, unless Pan Am intends to charge for accessorial services
that MBR does not). Moreover, both carriers would be required to apply hand brakes, remove or
attach its locomotive and shoving platform, release hand brakes, do a brake test and align
switches before either carrier could leave the Wilton yard. Today, the MBR is barely able to
move 30 cars over the Subject Line in the 12 hours each day the Granite State Milford facility is
permitted to operate — no matter how promptly performed, having to interchange trains 6 times a

day would make this virtually impossible.



Interchanging stone trains at Wilton yard would also present serious safety chal-
lenges, as demonstrated by prior experience. A quarry owned by Quinn Brothers Corp. is locat-
ed on the State-Owned Line at Milepost 19.0, but Quinn Brothers had been in the practice of
loading Pan Am ballast cars in the Wilton yard on the Subject Line. The Wilton yard has a
downhill 1.59% grade eastward toward Milford. On August 12, 1993, Quinn Brothers was load-
ing standing cars at the Wilton yard with ballast when two cars began to roll through the yard
striking a derail. The derail failed. The cars continued eastward down the grade at speeds of
more than 30 mph, before coming to rest 6 miles down the track in Amherst, New Hampshire.
See Ambherst Police Department Report, Case No. 930004432, Aug. 12, 1993, attached hereto as
Exhibit 2. Soon after the run-away car incident, MBR was approached by Pan Am and Quinn
Brothers about the possibility of constructing a loading facility at the Quinn Quarry on the State-
Owned line. MBR cooperated in the construction of a rail siding at the Quinn Quarry and sup-
ported the Pan Am request at the STB for operating rights to reach the siding — foregoing MBR’s
own right to originate the traffic and interchange with Pan Am. Pan Am provided rail service to
the Quinn Quarry until 2003. After the construction of the Quinn siding, the Wilton yard was
never used to interchange or store rail cars again.

This was the second time Pan Am had an incident in the Wilton yard; the first oc-

curred in 1983. See October 2, 1983 Nashua Telegraph newspaper article, attached hereto as Ex-

hibit 3. The two runaway car incidents clearly demonstrate the use of the Wilton yard is inappro-
priate to store or interchange stone-laden rail cars. Even if it that were not the case, the opera-
tional burdens of interchange would dramatically and unnecessarily degrade the frequent, shut-

tle-type train service that is essential to effectively handle Granite State’s traffic.



MBR’s History with Pan Am

As described above, MBR’s trackage rights on the Subject Line arose from
MBR’s 1990 “feeder line” application to the former ICC to acquire the short segment of the
Hillsborough Branch east of Wilton, which even then B&M had identified as a candidate for
abandonment. Pan Am and MBR entered into the 1992 TRA allowing MBR to operate on the
Subject Line to service Granite State after a B&M affiliate was unsuccessful in its own feeder
line application to essentially acquire the line from itself. MBR obtained appropriate trackage
rights exemption authority from the ICC at that time. Nonetheless, fewer than 10 months later,
B&M sought to revoke that regulatory authority. The ICC rejected that effort.

In 2003, due to various Pan Am actions including the installation of a derail de-
vice and Pan Am’s unilateral restriction of MBR’s operating hours on the Subject Line, Granite
State and MBR brought an unreasonable practice case against Pan Am at the STB. The STB
eventually found that Pan Am had not violated its common carrier obligations, but only after Pan
Am had removed the operating hours restriction against MBR and had agreed to increase
maintenance on the Subject Line to raise the operating speed to 10 miles per hour. In the period
since then, Pan Am has allowed the line to again deteriorate, and it once again has a speed re-
striction, imposed by Pan Am, of 5 miles per hour. Pan Am asserts that it has not maintained the
Subject Line to an acceptable standard because it is not being paid by MBR for MBR’s trackage
rights. But the deplorable condition of Pan Am’s Hillsborough Branch extends all the way to the
beginning of the branch in Nashua, more than thirteen miles east of the segment that MBR oper-
ates on. See Exhibit 1 hereto. Pan Am’s maintenance delinquencies have nothing to do with
whatever trackage rights fees Pan Am has expected to receive from MBR, and is emblematic of

its disinterest in providing adequate and efficient rail service in this portion of New Hampshire.



As previously discussed, the 1992 TRA provided for Pan Am to replace the 100-year old rail on
the Subject Line with welded rail no later than 1998. To date, the rail has not been replaced.

At approximately the same time as the STB unreasonable practice proceeding,
MBR and Pan Am engaged in Board-sponsored mediation to develop a new agreement to replace
the 1992 TRA, which expired by its terms in 2004. No agreement was reached, due in part to the
dramatic increase in trackage rights fees sought by Pan Am, from the former $5.00 per car fee
(less than $2.00 per car mile before inflation indexing) to a guaranteed weekly compensation in
excess of $2,000 per week. As explained above, MBR does not operate year-round, but in ac-
cordance with the seasonal shipping needs of Granite State, so a guaranteed weekly fee would
charge MBR for a significant period of time in which no trains were running. Moreover, the last
year of the agreed-to fee (2004) was an indexed per-car rate of $2.30 per car mile. In any given
week, this fee would be no more than $1,000 and in most weeks, less, based on traffic movement
of between 50 and 200 cars a week.

Pan Am has proposed a guaranteed payment regime of more than $2,000 per
week, every week, for a stipulated maximum of 210 cars per week (3 trains per day, multiplied
by 10 cars maximum, multiplied by 7 days), equating to about $3.17 per mile over the three
miles that MBR operates on the Subject Line. See Proposed Pan Am Trackage Rights Agree-
ment, Section 2(a), attached hereto as Exhibit 4. But this number assumes a hypothetical year-
round operation moving nearly 11,000 cars a year. Last year, MBR actually moved 1,180 cars
over only 6 months of operation. Using last year’s figures, Pan Am is requesting a 1,208% rate
increase, to nearly $29.00 per car mile ($2,000 times 52 weeks per year is $104,000. $104,000

divided by 1,200 car loads is $86.66, divided by 3 miles of track, is $28.89 per car mile).



MBR continued to pay Pan Am ever increasing fees in accordance with the ex-
pired terms of the 1992 TRA, up to $3.24 per car mile, until 2012. From 2012 onward, | under-
took repeated correspondence with Rob Culliford, Vice President, and Robert Burns, Corporate
Counsel, of Pan Am in an effort to negotiate a revised trackage rights agreement. See record of
correspondence attached hereto as Exhibit 5. In 2012, the State of New Hampshire solicited
proposals for the operation of the State-Owned Line, to which both MBR and Pan Am respond-
ed. Also in 2012, 8 years after the 2004 expiration of the 1992 TRA, Pan Am inquired as to
whether MBR had been making adequate payments for its trackage rights on the Subject Line.
Pan Am had previously declined to discuss any terms until the State of New Hampshire awarded
the new operating agreement on the State-Owned Line. From 2004 until 2012, MBR paid in ex-
cess of $250,000 in usage fees to Pan Am. Given the increasing difficulties with Pan Am, MBR
took the position that the long-terminated TRA did not require further payment, particularly giv-
en the lack of maintenance associated with the subject line and its post-2004 degradation.

Pan Am did not inquire about the rate again until 2014, after the awarding of the
operating agreement for the State-Owned Line to MBR. In 2015, Pan Am filed a state court law-
suit alleging that MBR had breached the 1992 TRA, among other things. The lawsuit was tried
to a jury verdict in 2017. The jury found that there was no agreement implied or in fact, that
MBR had breached. The jury awarded Pan Am equitable consideration for use of the line from
2012-2016 of approximately $52,000, after an off-set of approximately $20,000 for materials
that MBR had invested in the line between 2012—-2016.

On May 14, 2018, more than a month after Pan Am filed its adverse discontinu-
ance application, | received a request for payment of that award from Pan Am’s attorneys. See

May 14, 2018 correspondence from Pan Am counsel, attached hereto as Exhibit 6. From the jury



verdict of February 27, 2017 until May 14, 2018, | had not received any requests, demands, or
solicitations for payment from Pan Am. Last week, | spoke with Pan Am counsel that authored
the letter who indicated that she was unaware of the current Board matter, and had only recently
been asked to send a demand letter.

During the same period, | believed that Pan Am and MBR were negotiating in
good faith to reach a new trackage rights agreement, and that resolution of this payment would
be included in that agreement. Pan Am presented me with a new draft agreement the day after
the verdict. Mr. Burns asked me to review the agreement, make changes and return it to Pan Am
as soon as possible. I discussed my proposed changes with Mr. Burns via telephone, who then
requested | return the draft agreement with the changes. | executed and returned to Pan Am two
signed copies on April 3, 2017. See April 3, 2017 correspondence and MBR-executed Agree-
ment, attached hereto as Exhibit 7. This agreement included a per car rate of $6.00 loaded or
empty, and MBR paid this rate for the 2017 season. Pan Am accepted and deposited my checks
for $6.00 per car (about $2.00 per car mile), totaling about $14,000. While 2018 traffic has been
light with only one train moving to date, MBR intends to pay in accordance with the 2017 ar-
rangement.

Finally, I note Pan Am’s heavy reliance on a 2009 incident in which a train on
which | was serving as the conductor was involved in a grade crossing accident. This accident
was investigated by the Federal Railroad Administration, the Milford, NH Police (who cited the
driver for disobeying the crossing lights), MBR’s insurer, and the motor vehicle operator’s insur-
er. MBR received a substantial settlement from the operator’s insurer. As a result of the acci-
dent, Pan Am banned me for life from operating on the Subject Line. Due to certain procedural

irregularities associated with the safety review hearing (including, on one occasion, being noti-



fied the afternoon before a session convened the very next morning), | unsuccessfully sought to
have the ban overturned in a contract action alleging that Pan Am had breached its duty of good
faith and fair dealing under the 1992 TRA. The court determined that Pan Am had no such duty
under the 1992 TRA. In so finding, the court explained that: “I do not condone Pan Am’s con-
duct in this case. While there is a reason to doubt Pan Am’s claim that it invoked its right to ex-
clude Leishman from its tracks solely because of public safety concerns, the contract plainly
gives it the right to act as it did, regardless of its motive for doing so.”

MBR has never received a fine or violation from the FRA or any other regulatory
agency. Including the aforementioned crossing incident, every accident MBR has experienced
has been due to a vehicle failing to obey crossing signals and signs, fouling the track, and failing
to yield at the crossing. No MBR employee has ever failed a Pan Am rules test or failed to quali-
fy. With regard to the alleged violation of NORAC rules, Pan Am fails to provide the proper
context in alleging MBR fails to ask for the requisite permission to occupy the track when per-
forming maintenance. Pan Am ignores that the track in question is within yard limits -- no Pan
Am train can proceed without verbal dispatcher permission and no MBR train can proceed with-
out verbal dispatcher permission pursuant to NORAC Rule 93. Our continued compliance with
NORAC Rule 93 ensures the safe occupancy of the line.

The relatively modest scale of our railroad, inability to absorb losses/pay in-
creased insurance premiums, and the trust the community places in our operation makes it para-
mount that we operate as safe a railroad as we can. Safety remains our only absolute priority. Ef-
ficiency is secondary. The proposed discontinuance serves neither safety nor efficiency, and has

the effect of disrupting service valued by community and shippers. MBR asks only that it be

10



permitted to continue service in the same way as it has for three decades, by using a small, 3 mile

portion of railroad otherwise neglected, at an appropriate trackage rights fee.
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YERIFICATION

State of New Hampshire )
Y ss
‘Countyof Hilishorough )

Péeter R. Leishman, being duly sworn, deposes and says that he is President of
Milford-Bennington Railroad Company, Inc., that he has read the foregoing statement and knows
the-facts asserted therein, and that the same are true as stated,

=7 1l

Peter R. 'EféiShm&_n
SUBSCRIBED AND SWORN TO
before me this2? day
of May, 2018.

LINDA M. GUYETTE, Notary Public
My Commissien Exples June 4, 2019
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AMHERST POLICE DEPARTMENT
CASE NO. 930004432
REPORT OF AUGUST 12, 1993



 Investigation Report

Officer D
| SCHOFIELD || 108 |
Report Date 18T Date 18T Time 2ND Date 2ND Time Reperted Date Reported Time Cleared Date
losr12/1993] [08112/1993 | [1113] | P L L 1 I
Location [ROUTE 101A ]
Crime#t [|N | INCIDENT |
Crime #2 | $ l J
Crime #3 ’ | I I
Crime #4 | , } I
VehYr  Veh Make Veh Type | Veh Color Veh Reg State Vehicle VIN#
NaT ] | | . L] |
Narrative:

Milford PD reported that they had a runaway train going through their
town, heading eastbound towards Amherst at a speed of 25-30 MPH. The
train consisted of two railroad cars filled with gravel. I was
dispatched to the intersection of Routes 101-A and 122 to shut down
traffic with the assistance of two state troopers. We were later
advised that the train had come to . a stop at the Milford/Amherst town

line. There were no reported injuries or damage caused by the train.
Contacts:

Last Name First Name Middle Name DoB Ss# 7 License# Phone#
BOSTON & "MAINE RAILROAD 5086639310
Street ‘ State 2P City Contact Type

IRON HORSE PARK MA 01862 N. BILLERI VICTIM

Last Name First Name Middle Name _bos S5# License# Phone#
MILFORD POLICE DEPARTMEN _ 6737717
Stroet State ZIP City Contact Type

ELM STREET 169 NH 03055 MILFORD REPORTER

A
N Page 1 of 1

Monday, April 23, 2018
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PAN-AM PROPOSED TRACKAGE RIGHTS
AGREEMENT OF 2010



TRACKAGE RI GﬁTS AGREEMENT
THIS AGREEMENT madethe _ dayof _ , 2010
BETWEEN,

SPRINGIFIELD TERMINAL RAILWAY, a corpoxation incorporated
under the laws of Vermaont and BOSTON AND MAINE CORP, a corporation
incorporated under the laws of Delaware (hereinafter “ST")

AND
MILFORD BENNINGTON RAYLROAI, a corporation incorporated

under the laws of New Hampshire (hereinafter MBRX).

' RECITALS:

WI{EREAS: ST owns and controls certain railroad trackage betwesn Milford
and Wilton, New Hampshire, and,

WHEREAS: The parties hereto desire to enter into an agreement to provide for
the ovarhez;d movement of fraffic between Wilton, New Harmpshire and Milford, New
Harmpshire, and,

WHEREAS: MBRX requires access to its customer Granite State Concrete
located in Milford on ST tracks,

WHEREAS: ST and MBRX were operating pursuant to a trackage rights

agreement dated June 22, 1992, that has since expired L OO L/

NOW, THEREFORE, in cansideration of the promises, covenanis and

undertaking contained herein, the parties agree as follows:

L. Trackape rights between Wilton and Milford. ST hereby grants MBRX
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operating rules and regulations of ST, and the movement of MBRXs trains, locomotives,
cars and equipment over the Trackage, subject to the provisions of paragraph (n), shall at
all times be subject to the orders of the transportation officers of ST. MBRX's trains
shall not include locomotives, cars or equipment which exceed the width, height, weight
or other reshiiction or capacifies of the Trackage as published in the Railway Line
Clearances and no train shall contain locomotives, cars or equipment that require speed
restrictions or other movement restrictions below the anthorized freight speeds as
provided by ST's operating rules and regulations without prior written consent of ST
which consent shall not be unreasonably withheld.. MBRX shall indemnify, protect,
defend, and save harmless ST and ST°s directors, officers, agents and employees from
and against all Habilities when ettributable to the failore olf MBRX to comply with the

provisions of this Section.

() MBRX shall make such arranpgements with ST as may be required to have
all of MBRX s employees who shall operate MBRX’s trains, locomotives, cars, and
equipment over the Trackage qualified for operation thereover, and MBRX shall
reimburse ST for any cost incurred by ST in connection with the qualification of such
employees of MBRX, as well as the cost of pilots furnished by ST, until such time as
MBRX employees are deemed by the appropriate examinitig officer of ST, in his
exclusive‘ discretion, to be properly qualified for operation over the Trackage as herein

contemplated,

(i) T the event ST conducts an investigation or hearing concerning the
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e non-exclusive right to operate MBRX trains, cars and equipment with MBRX s awn
crews (the “Trackage Rights™) over ST's trackage which extends from the point of the
junction with MBRX and the ST at approximately.miiepogt N-‘ 16.36 in Wilton, New
Hampshire, to milepost N-11.0 in Milford, New Hampshire (the “Trackage™), subject to
the following terms and conditions:
_ (a) The Trabkage Rights are overhead nights only and are solely for the
- purpose of permitting four (4) round trips per day involving the movement of stone and
gravel cars, each nof weighing more than 263,000 pounds, in te@ trams, for tﬁe
Granite State Concrete Company, Inc. over the Trackage. ST°s right fo use the Trackage
shall not be diminished by the Agreement, ST hereby retains the right to grant to other
persons or entities rights of any nature in the Trackage subject to the understanding that
.'such grants shall not unreasonably restrict MBRXs ability to provide rail service 1o its
customer Granite State Concrete, Inc. The Trackage Righis shall not confer on or vest in
-MBRX any litle or estate in the Trackage beyond that contemplated herein,

(b)  MBRX shall be solely responsible for and shall report and pay directly to
the owner of all cars in MBRX s trains on the Trackage all mileage, car hire and other-
sharges accruing on such cars while on the Trackage.

{c) Additional connestions to the Trackage that may be required by ST shall
be constineted, maintained, repaived and renewed as follows:

a. ST shall furnush all Iahor and mﬁtcrials and gha]l construcl, maintain,
repair and renew at ST's sole cost and éxpense such portions of the

tracks located on the ST right-of way that connect with the Trackage.
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(d) From #ime fo time, ST may, at $T's sole cost and expense, make such
changes in, additions aﬁd betterments to and retirements from the Trackage as shall, in
ST's sole judgment, be necessary or desirable for the economical ax?d/or safe operation
thereof or as shall be required by any law, rule, regulation, or ordinance promulgated by
any govermmental body having jurisdiction. Such additions and betterments shall be-
come a part of the Trackage and such reticements (The “Retired Track™) shall, except as’
provided in sub-section (e) be excluded from the Trackage. The parties agree that ST
shall not make changos that unreasonably interfere with the abitity of MIBRX to provide

service to its customer, Granite Sfate Concrete, Inc.

(e} If MBRX determines that (1) changes in or additions and betterments to the T rackage,
inchuding changes in communications or signal facilities ‘_as they

existed immediately prior to the date 6f this Agreement or (ii) continued use of any tracks
that are proposed by ST to become Retired Track, are required to accommodate MBRX's
operations, beyond that required by ST to accommodate ST's operations over the
Trackage, MBRX shali pay for construction of such additional or altered facilities to be
performed by ST and not by MBRX, shall (subject to the notice‘ and response
requirements set forth below) be aliowed the continued use of such otherwise Retired
Track and shall also either pay for the annual expense of maintaining such Relired Track
or if MBRX so0 elects Q@@g th}sf %gtired Track as MBRX may, by written nofice, eiect
to contimue to use. ST shall provide MBRX with ten (10) days notice of any planmed
retirements from the Trackage and MBRX shall be required to notify ST within 10 days

of receipt of ST’s notice of any desire to continte the use of Retired Track.
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Notwithstanding the foregoing, ST shall have the right to approve or disapprove, in their
exclusive discretion, any addition or alteration prior to its counstruction, and such addition
or alteration approved shall be constructed in such a manner as to minirnize interference

with ST’s and MBR3’s operations over the line.

(e) ST shall maintain, repair, and renew the Trackage at ST’s own expense
and with ST’s own supervision and labor and MBRX shal! have no right to perform any
such worle. In the event that MBRX does perform any maintenance, repair or renewal of
the Trackage, MBRX shall pay ST”s costs to inspect such work and to repair any changes
made by MBRX that are not reasouably acceptable fo ‘ST.. ST shall perform routine and
regular maintenance on fhe Trackage and agrees that the Trackage shall be maintained to
Federal Railroad Administration (FRA) Class 1 standards. However, ST daes not
guarantec the speed at which trains will be able to operate over the Trackage. MBRX
shall not by reason of failure or neglect on the part of ST to maintain, repair or renew the
Trackage, have or malke any claim or dernand against ST or ST’s directors, officers,
ageats or employees for any injury to or death of any person or persons whomsoever, any
damage to or loss or destmcﬁon of any property whatsoever, or for any damages of any
nature suffered by MBRX resulting from such failure or neglect unless: (i) MBRX shall

“have notified ST with confirmation in writing, of spevific alleged defective conditions
which MBRX reasonably believes to constitute a breach of ST’s maintenance obligation
hereunder, and (if) ST shall have failed to remedy, dispute or otherwise respond to said

specific alleged defective cotditions within seven (7) days after receipt of such written
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notification. ST shall bear no responsibility for any injury, death, loss or damage which

may occur during the seven (7) day period,

H ST shall also perform, at the expense of MBRX fo be paid in addition to
the fees identified in Section 2, such additional maintenanece as MBRX may request.
Unless requireﬂ by conditions that present an immediate safety hazavrd, ST shall be
permitted to schedule such additional maintenance so as not to interfere with the

maintenance of STs other lines.

(g)  Subject to the provisions of paragraph (n), ST shall have exclusive control
of the management, dispatching and operation of the Trackage. MBRX shall comply
with the provisions of all applicable local, state and federal laws, rules, ordinances, orders
and codes as amended, respecting the operation, condition, inspection and safety of
MBRX’s train, locomotives, cars and equipment while such trains, locomotives, cars and
cquipment are operated over the Trackage. MBRX shall indemnify, protect, defend, and
save harmless ST and ST’s directors, officers, agents, and employees from and against all
fines, penalties, and liabilities imposed upon ST or ST’s directors, officers, agents or
employees under such laws, rules, and regulations .by any public authoxity or-court having
jurisdiction, when attributable {0 the failure of MBRX to comply with the provision of

this Section,

(h)  MBRX in its use of the Trackage will comply in all respeots with the

Jzd Y00OVZEE09 xa'aw d1 136061 S0 Bny




violation of any operating rule or practice of ST by any employee or employees of
MBRX, MBRX shali be notified im advance of any such investigation or hearing. Sﬁch
investigation or heating shall be conducted by ST, and may be attended by any official
desighated by MBRX and shall be condncted in accordance with the collective

bargaining agresments, if any, that pertain to said employee or etnployees,

(k) ST, in its sole and exclusive discretion, shall have the right to exclude
Ifrom the Trackage any employee of MBRX determined by ST, as a result of such
investigation or hearing described above, to have violated ST’s or other applicable rules,
regulations, orders, practices or insituctions. MBRX shall release, indemnify, defend
and sa‘;e ha,rmless ST and ST°s directors, officers, agents and employees from and

against any and all claims and expenses resulting from suech exclusion,

D The trains, locomotives, cars and equipment of ST and MBRX shall be
opetated and dispatched over the Trackage or any portion thereof without prejudice or
pariiality to any party to this Agreement and in such manner as will afford the most

econamical and effictent maoner of movement of all traffic.

(m) Ifbyreason of any mechanical failure or for any other canse not resulting
from the aceident or derailment, any train, locomotive, cat or equipment of; or in the
accomnt of, MBRX becomes stalled or unable to proceed under its own poWer or fails to
mamtain the speed required by ST on the Trackags, or if in an emergency crippled or

otherwise defective cars are set ouf of a MBRX train on the Trackage {collectively the
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“Interference”), and MBRX is unable to remedy said Interference within a reasonable
time, The ST shall have the option to furnish motive power or such other assistance as
may be necessary to haul, help, or push such train, locomotive, cars or equipment, or (o
property move the disabled equipment off the Trackage, or otherwise clear the

Interference, and MBRX shall reimiburse ST for the cost of rendering any such agsistance,

(n) If it becomes necessary to make rcpairé to or adjust or transfer the lading
of such crippled or defective cats in order to move them off the Trackage, and MBRX is
unable to male such repairs, adjustments or transfers within a reasonable period of time,

then such work shall be done by ST and MBRX shall reimburse ST for the cost thereofl
2. Compensation

(#) Repardless of whether MBRX moves less than three (3} trains per day,
-MBRX agrees to pay ST for the trackage rights cpvercd by this agreement a

minimut of $ 2,042.68 per week (the “Base Charge”). In the event that MBRX operates
more than three trains per day, MBRX shall pay to ST $10.21 per car loaded or empty for
any c‘ar over 210 moved over the Trackage in ény given week (the “Incremental
Charge™).

(b) MBRX agrees that said Base Charge and Incremental Charge will be
applicable to all cars, loaded and empty, moved by MBRX over the Trackage Rights
during the term of this Agreement. |

(c) The Base Charge and Incremental Charge will be subject to revision as
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specified in paragraph (d) of this section.

{(d) All payments to be made by MBRX under this Agreement (including the
Base Charge and Incremental Charge) shall be adj‘usted effective July 1 of each year
beginning July 1, 2010, fn.r price level changes as reflected in the Amual Indices of
Charge Out Prices (1977 = 100) series RCR, included in “Railroad Recovery Index” and
supplements thereto, issued by the Association of American Railroads. The final
“Material Prices, Wage Rates, and ASupplements Combined (excluding fuel) index for the
Eastern District shall be used. The price level charges Shall be based on the relationship
of the indices. The first adjustmend shall be based on the comparison of final figure for

calendar 2006 and for calendar 2007,
3. Term and Termination.

This Agreement shall talke effect. as of the date first set forth above and
shall continue in full farce and effect for a term of three (3) years; provided, however,
that this Agreement may be terminated (i) at any time upon the mutuai agrecment of the
parties or (i) by ST upon 30 days prior written notice fo VIBRX in the event of a breach
by MBRX of any of its covenanis under this Agreement which breach shall not have been
remedied within fifteen (15} days of written notice of said breach by ST to MBRX,
Termination of this Agreement shall not relieve, release or excuse either party from any
liability that either party may have incurred or any obligation which may have accrued

under any provision of this Agreement prior to the effective date of termimation,
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4. Cleating of Derailments and Wrecks

In the event of any derailment of wreck of any frain, locomotive, car or equipment
of, ot in the account of, MBRX on the Trackage, ST shall clear and repair the Trackage to
atlow for the passage of other trains within a reasonable time. ST shall perform any re-

i railing, wrecking or wrecking train service as may be required in connection with such:
derailment or wreck. Services performed on behalf of MBRX undet this section shall be
at MBRXs expense except that MBRX shall not be responsible for payment in the event

that a deratlment is caused by a track deficiency and the track does not meet the standards

required by section L{f).
5. Liability and Indemnity

2, Unless otherwise provided herein, each of MBRX and ST will bear
responsibility for itself for all loss of darmages and parsonal injury occurring to or on
board its focomotives cars or trains when such loss, damages and personal injuries flow

from the use of said equipment as provided in this Agreement,

b. Rach of MBRX and ST will bear responsibility for itself for all loss,
damages or personal injuries oceurring to or by a person legally anthorized by said party
to be on the premises of the Trackage for professional activities related fo the movement

of traffic.

10
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c. MBRX and ST agree that in case of collision between their respective
locomotives, cars or frains on the Trackage or in case of a deraijlment therson or in case
of a collision between the focomotives, cars and trains of MBRX or ST and any third
party (other than the parties hereto, their employees or their properties) that is caused by
the exclusive fault of one parly, that party shall be solely responsible for all damages
~ relating to removal of equipment, track repairs and third party olaims and will assume
property ciamage, or personal injuries to ils properties énd employees and those of the
other party and, accordingly agrees to fully indemmify the other party, Whenever the
investigation of the ocourrence discloses a fault of Eoth parties (without regard to any
percentage of such liabilityy for such collision or derailment or whenever the
investigation fails to permit a determination of the cause of the collision or detailment,
each party will bear SO% of all damages relating to removal of equipment, track repairs
and third party claims and will assume property damage or personal Injuries to its

properties and employees.

d. The party secking indemmification pursuant to this Agreement (the
“Indemnified Party™) shall give the party obligated 10 indemnify {the “Indemnifying
Party) notice of any claim or assertion of Hability by a third party with respect to which

the Indemnified Party is seeking indemnification (a “Claim™)

e. The Indemmifying Party shall have the right to underiake the defense

11
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of such Cleim (by counsel or other representatives of its own choosing and reasonably
acceptable to the Indemnified Party) at the Indemmnifying Party’s sole risk and cost,
Notwithstanding the fact that the Indemmnifying Party nodertakes the defense of a Claim,
if there {5 a reasonable probability that the Claim may materially and adversely affect the
Indemmnified Party, the Indemnified Party (by counsel or through other representatives of
its own choosing) shall have the right, at its expenss, to participate in the defense,

compromise or settlement of the Claim.

£ If the Tndemmifying Party undertakes the defense of a Claim, (i) the
Indemnifying Party shall keep the Thdemnified Party informed of the status of the defense
and furnish the Tndemmified Party with copies of all documents, instruments and
information reasonably requested by the Indemnified Party in connection with the Claim,
(ii) the Indemnified Paﬁy (by counsel or other representatives of its own choosing and at
its own expense) shalf have the right to consult with the Indemnifying Party ( and its
counsel and representatives) concerning the Claim, and the Indemnifying Party and the
Indemnified Party ( and their respective counsel and representatives) shall cooperate with
respect to the Claim; and the Indemmnifying Party shall not, without the written consent of
the Indemmified Party, settle or compromise a Claim or consent fo the entry of a judgment
without cbtafning from the claimant or plaintiff an unconditional release of all liability of
the Indemnified Party in respect of such Claim in a form satisfactory to the Indemnified
Party and under circumnstance which do not require the Indemnified Party to pay any
money or consent o the taking or withholding of any action affecting it or any ofits

properties, assets or businesses.

12
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g. Ifthe Tndemnifying Party does not elect o undertake the defense of a
Claim or fails to defend tﬁe Claim within a reasonable time afier notice of the Claim, the
Indemnified Party shall have the right to undertake the defense, compromise.or
settlement of a Claim (by counsel or ather representatives of the Indemnified Party’s own
choosing) on behalf of, for the account of and at the risk and cost of the Indemuifying
Party. In such event, the Indemnifying Party.shall pay (in addition to any other sums
required to be paid under the terms of this Agreement) the reasonable costs and expenses
incurred by the Indemnified Party in connection with the defense, settlement-or

compromise of the Claim as and when those costs are incuired,

h. The provisions herefnabove concerning liability will prevail, as

between the parties on any decision repdered by a Court upon a third party suit.
6.  Payment

All payments called for under this Agreement shall be made by MBRX or
by ST within (30 days) of receipt of the bills therefore by check made payable fo the
" order of “Springfield Terminal Railroad”. No payméms shall be withheld because of any
dispute as to the cotrectness of items on the bills rendered. Any discrepancies reconciled
between the parties shall be adjusted in the accounis of the subsequent month. The
records of each party relatiﬁg to the subject of this Agi‘eement shéﬂ be open af all

reasonable times fo inspection by the other party. Bills rendered pursuant to the

13
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provisions of this Agteement shall include direct labor and material costs, together with
the swrcharges, overhead perceniapes and equipment rentals in effect at the time any work

ig performed by ST or by MBRX.

8 General Provisions

(2) No Waiver. Waiver of any provision of this Agreement, in whole or
in part, in any ove instance shall not constitute a waiver of any other provision in the
same {nstance, no any waiver of the same provision in another instance, but each
provision shall continue in fll foree and effect with respect to any other then existing ox
subsequcnt’ breach.

(b) Notice. All notices fo be given under this Agreement shall be in
writing and may be served personally or sent by postage prepaid, United States first class
mail or registered or certified mail, return receipt required or Federal Express or other
form of ekpedited mail that provides for delivery to the sender of a signed receipt. All

notices shall be addressed as follows:

Ifto MBRX: Mr. Poter Leishman, President
Milford Bennington Railroad
62 ﬁhn Street

Milford, NH 03055

14
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others for délays ot errors in its performance or other breach under this A greement
occurting by reason af circumstances beyond its control, including acts of civil or
military autherity, national emergencics, fire, major mechanical Breakdown, labor
disputes, floor or catastrophe, acts of God, insurrection, war, riots, detays of suppliers, or

failure of transportation, communication or power supply.

(0) Trains, Loco‘moﬁves, Cars or Bquipment, Asused in this Agreement,
whenever reference is made to the trains, locomotives, cars or equipment of, or in the
accolnt of, one of the parties hereto, such expressions means the trains, locomotives, cats
and equipment in the possession of or operated by one of the parties and includes such
trains, locomotives, cars and equipment which are owned by, leased to, or in the account
of such party. Whenever such trains, Iocometi\;'es, cars or equipment are owned or eased
by one party to this Agreement and are in the possession or account of, or under the
conirol of the other party to this Agreement, such trains, locomotives, cars and equipment

shall be considered those of the other party,

(g) Assipnment. This Agreement shall bind and inure to the beﬁeﬁt ;)f the
parties and their respective legal represeniatives, successors and assigns, MBRX hereby
acknowledpes and agrees that ST shall have the right to assign any and all of ST”s rights
and obligations under this Agreement to any affiliate of ST or to any other person or
entity without MBRX’s consent. MBRX may, with the priot written consent of
ST, which consent shall not be unreasonably withheld, assign its rights and obligations

under this Agreement to an affiliate of MBRX,

16
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Ifto ST: Mr, Dravid A, Fink
President |
Springfield Terminal Railway
Iron Horse Park

N. Billerica, MA 01862

(¢) Integration. This Agreement constitutes the entire agreement of
the parties with respect to its subject matter, superseding all prior oral and written
cornmmmications, proposals, negotiations, representations, understanding, conrses of

dealing, agreements, contracts and the like befween the parties in such respect.

{d) Miscellancous. The Agreement: (1) may be executed in any number of
counterparts, cach of which when executed by all parties to this Agreement shall be
deemed fo be an oviginal, and all of which counterparts logether shall constifuie one and
the same instrument; (i) may be amended, modified, or terminated, and any right under
this Agreement may be waived it whole or in part, only by a writing signed by all parties;
(iil} contains headings for convenience, which headings do not form part of and shall not
be used in construction of this Agreement; and (iv) except as to indemnification, is not
intended to inure to the benefil of any party not a party to this Agreement,

{

(e} Force Majewre, No party to this Agreement shall be responsible to the

15
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IN WITNESS WHEREQF, the parties hereto have cansed this
Agreement to be executed as of the date first set forth above by their duly authorized

representatives,

- M, Pﬁter Leishman, President

Milford Bennington Railroad Springfield Terminal Railway
62 Elm Street _ 1700 Iron Horse Park
Milford, NH 03055 No. Billerica, MA 01862
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BEFORE THE
SURFACE TRANSPORTATION BOARD

DOCKET NO. AB-1256

BOSTON AND MAINE CORPORATION &
SPRINGFIELD TERMINAL RAILWAY COMPANY
—ADVERSE DISCONTINUANCE OF OPERATING AUTHORITY-
MILFORD-BENNINGTON RAILROAD COMPANY, INC

PROTEST OF
MILFORD-BENNINGTON RAILROAD COMPANY, INC.

VERIFIED STATEMENT OF PETER R. LEISHMAN
EXHIBIT 5

TRACKAGE RIGHTS AGREEMENT NEGOTIATION
CORRESPONDENCE



PaN AM RATLWAYS

Iron HORSE PARK
No. BiLLeERiCAa, MA 01862

February 20, 2009

Mr. Peter R. Leishman

President

Milford-Bennington Railread Co., Inc.
62 Elm Street

Milford, NH 03055

Dear Mr. Leishman:

Please accept this correspondence in reply to your letter dated February 7, 2009 to
David A. Fink regarding the maintenance standards on Pan Am Railways’ Hilisboro
Branch and MBRR s desire to lease a portion of that line between Milford and Wilton,
New Hampshire. Prior to addressing your proposal to lease this portion of the Hillsboro
Branch, I would like to correct your mischaracterization of the “Petition” attached to your
‘letier. Specifically, while you are correct that the B&M and ST petitioned NHDOT for
approval of the lease of certain Jines to ST, at no peint in those proceedings did B&M or
ST voluntarily agree to maintain these New Hampshire lines to a specific class. To the
contrary, at the public hearing referenced in your letier, Jim Howard—B&M and ST7s
‘atiomey at the time and now the attorney for MBRR--—-argued strenuously against such a
condition, which was nltimately imposed by NHDOT.

Furthermore, the above issue is completely irrelevant to any discussion today
because Pan Am does in fact maintain the Hillsboro Branch to FRA Class 1 conditions
foday, While it is true that the line between Milford and Wilton is currently classified as
Excepted Track pursuant to the Track Safety Standards, this classification is for
operational convenience only and has absolutely no effect on track speeds, which would
be 10 miles per hour under either a Class | or Excepted standard.

In response to your proposal for MBRR to lease that portion of the Hiilsboro
Branch between Milford and Wilton, [ must respectfully decline that offer for several
reasons. First, MBRR already has trackage nghts to operate over this portion of the
Branch, although the original agreement has expired and the renewal of these rights needs
to be finalized, as discussed fiwther below. Second, Pan Am is currently negotiating with -
NHDOT regarding potential commuter rail service to the Wilton area, making it
imperative that Pan Amn retain conivol of the Branch to support these efforts. Finally,
there is great concern with MBRR s history of ignoring customary safety regulations and
practices as detailed in the pleadings relating to Granite State Conerete Co. gl al, v,
Baston and Maine Corp., et al., Dkt. No. NOR 42083, and Pan Am is thercfore hesitant to

BURNS
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place its crews in the position of operating regularly over track maintained and controlled
by MBRR.

PFurthermore, as mentioned above the existing trackage nights agreement
providing MBRR with operating rights between Milford and Wilton has expired and .
negotiations regarding a renewal need to be completed. As I understand it, all material
terms have been finalized-—including the new rates—except for a commitment by MBRR
to pay for a guatanteed minimwm number of trips per day in season, regardless of
. whether those trips are made or not. As you know, Pan Am has made this request based
upon sworn festimony made by you in a Surface Transportation Board proceeding that .
MBRR could perform four round trips per day if speeds on the line were maintained at 10
miles per hour, as is the case today. Given this testimony, and the increased cost of
maintaining these speeds that Pan Am must ineur, it is not clear why this is such a
difficult point to resolve, particularly where Pan Am is not asking for a guaranteed four
round trips per day testified to by you, but is instead only asking for a guarantee of
payment for three round trips per day. Consequently, I would hope that you would agree
that Pan Am’s request is reasonable and consistent with your sworn testimony, and that
we can finalize the trackage rights agreement renewal as soon as possible.

Thank you for your attention to this matter. Please feel free to contact me if you
should have any questions or comments.

be .
Corpg:ate. Counsel
Pan Am Railways

cC: George Campbell, NHDOT Commissioner
David A. Fink, President
Robert B, Culliford, General Counsel
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PaNn AM RAILWAYS

IRON HORSE PARK
NO. BILLERICA, MA 01862

January 29, 2010
Mr. Peter Leishman
Milford-Bennington Railroad

62 Elm Street
Milford, NH 03055

Re;  Trackage Righits Agreement

Dear Mr. Leishman:

[ have been asked once again to attempt to finalize the subject Trackage Rights
Agreement that has gone unexecuted for far too long now. Enclosed you will find the
latest updated version for your review and execution. [ hope this version can be duly
executed in the very near future.

Although Pan Am prefers your cooperation in seeing this Agreement come to
fruition, in the event that you are unable or unwilling to execute said Agreement as is,
Pan Am expects to seek the assistance of the STB to resolve our dispute — a course of
action that both MBRR and Pan Am were exploring during our last round of
correspondence nearly a year ago.

Accordingly, kindly either execute the enclosed Agreement and forward this
office an original copy, or otherwise provide your position regarding the same at your
earliest opporiunity.

Very trulyvahirs<=

ob . Bums
Cofporate Counsel
Pan Am Railways, Inc.
(978) 663-1215

rburns@panamrailways.com
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Milford-Bennington Railroad Co., Ine.
, 62 Eim Street
Milford, New Hampshire 03055

MBREME L eanlcom

(603)673-7181

March 21, 2010

Mr. Robert B. Burus, Esq.
Corporate Counsel

Pan Am Railways

1700 Iron Horse Park
North Billerica, MA 08862

Dear Bob:

I wonld first like to thaok you and Mike Clements for venturing to Milford last Friday,
March 19, 2010 to discuss a new trackage rights agreement to replace the earlier

agreement that expired in 2004.

I thought it might be helpful to put in writing the areas I had some reservations with, and
although with some trepidation, my areas of compromise.

1) Page 1, Trackage rights between Wilton and Milford - Should be MPN 13 vs.
MPN11 (a reduction of 2 miles). Granite State Concrete is at MPN 13.50.

2) Page 2, Section 1(a) - accept

3} Page 4, Section 1(e) - accept

4) Page 8, Section 2(a)} - accept with medification. 1 will accept the new rate of
$10.21 per car and agree with some reluctance to a 2000 car annual minimum. As
written, vour draft would reguire us to move nearly 11,000 cars annually. In 2009
we moved 1,310 cars and in 2008 we handled 2,370 cars. Therefore, 1 believe a
2000 car minimum to be realistic and fair.

5) Page 9, Term and Termination - 3 years is very limiting.

Finally, I wish to again thank you for ouwr meeting on Friday. It i$ the first time in more
- than 20 years that Jegal counsel from your legal department has acted in a professional
and non-threatening manner.

Sincerely,

Peier B, Leishinan

Cc: Michael B, Clements
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From: prieishman <prleishman@aol.com>
To: reulliford <reulliford@panamraitways.com>; brugmant <brugmant@stb.dot.gov>; dfink <dfink@panamrailways.corm>

Subject: Milford-Bennington
Date: Tue, May 11, 2010 12118 pm

Rob:

As a further suggestion, | would propose that you and whomever you wish to take with you, and | veniure to the STBin
Washington 1o discuss our on-going dispute. | biefieve a face to face discussion with the STB and ourselves would ba

productive.
Please don't hesitate to contact me should you have any questions.

Peter
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From: prieishman <prleishman@aat.corn=
To: CMorgan <CMorgan@dot.state.nh.us>; JRobinson <JRobinson@dot stata.ah.us>

Subject; Fwd: Trackage Rights/Use of the Wilton-Lyndeborough (MBRX) Section
Date: Fri, Nov 18, 2011 8:44 am

FY1

Have a great weekend!

Peter

----- Original Message-—--

Fram: prieishman <pdeishman@aol.com>

To: burns <rhuins @panam.com>

Cc: craig.donais <graig.donais@donaisiaw, cams; meonnolly <mconngiy @ hastaw.coim; reulliford
<poulliford @ panam.coms; diink <diink@nanamrailways. cors

Sent: Fri, Nov 18, 2011 343 am
Subijact: Ae: Trackage Rights/Use of the Wilton-Lyndeborough (MBRX]) Section

Bob,
{ assure you nead nothing from me (o discontinue your rights to use the Wilten to Lyndeboraugh section but if you do, |
would provide whatever support you require,

Peter

----- Qriginal Message--—--

From; Burns, Robert <rburms @panan.com>

To: prieishman <prisishman@aoi com> -

Ce: craig.donais <craig donais@donaislaw.conz>; meonnolly <mconnolly @nasiaw. coms>; walistapletoni
<walistepieioni @jung,corr>; Guliford, Rob <reutiford @panam.coms

Sent: Mon, Nov 14, 2011 4:21 am

Subject: RE Trackage Rights/Use of the Wiiton-Lyndebarough {(MBRX) Section

Peter:

I've been advised that we are no longer in need of the trackage rights referenced below, and will seek to
discontinue the same. However, we do desire to renew the discussions regarding the trackage rights

granted to MBRR, whereas MBRR has resumed its operations.

Baob

From: Jieishman@acd com (maillopiashman @ aot com]
‘Sent: Sunday, November 13, 2011 8:59 PM

To: Bumns, Robert
Ce: craigdonais @donaislaw, cor; mcoangliy 8 Nasiay com,; waialaoiaion JE U o0

Subject: Trackage Rights/Use of the Wilton-Lyndeborough (MBRX} Section

Bob,
At your convenience would you be so kind to call me to discuss the renewal of the expired trackage rights agreement (FOD-

33764-0 - Service Date - September 13, 1999} on the Wiltenn (MP16.368) - Lyndeboraugh (MP15.67) section. | can be
reached at (603} 365-0621.

BURNS
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Thank you,

Peter
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From: Culiiford, Rob <rculliford@panam.com>
To: prieishman <prleishman@aoi.com>
Cc: Fink, David <dfink@panam.com>
Subject: RE: Hillsboro Branch
Date: Thu, Sep 27, 2012 2:31 pm

Peter:

I think that | should clarify that PAR does not believe it would be beneficial to discuss a future relationship at this
time because the State of New Hampshire has terminated the MBRR operating rights on the Hillsborough Branch, a
condition that would exist regardless of whether an RFP was issued. Because MBRR has been informed of this
termination and no one at PAR has any knowledge of the termination being rescinded, | think that it is best not to
discuss future business relationships until that issue is resolved, which again is unrelated to the RFP. As for
materials, please note that PAR has plenty of materials to maintain its track to its class under the FRA TSS and does

not need or desire to utilize any MBRR contributed materials.

Rob

From: prieishman@aol.com [mailto:prleishman@aol.com]
Sent: Thursday, September 27, 2012 8:28 AM

To: Culliford, Rob

Cc: Fink, David

Subject: Hillsboro Branch

Rob,

A quick follow-up to our conversation on Tuesday afternoon concerning my interest in discussing the relationship between
PAR and the MBRX. Although | am very disappoinied that PAR is not willing to discuss ways on improving our
relationship, until such time the state of New Hampshire makes a decision concerning the RFP, | remain willing fo discuss
the expired trackage rights agreement between us. Additionally, the MBRX is willing to provide maintenance support for
the Wilton to Mifford section of the branch including but not fimited to providing stone ballast to improve the surface and

line at no cost to PAR.

As far as my knowledge of the status of the RFP, like you, | only know what is on the NHDOT webpage. | was, however,
made aware last week after an inquiry by the NH House Speaker, that the NH Attorney General is conducting an active

investigation on the RFP matter.

Please feel free o contact me should you have any questions.

Peter




From: Burns, Robert <rburns@panam.com:
To: prieishman <prieishman@aoi.com>
Subject: Re: Trackage Righis Agreement
Date: Fri, Jan 25, 2013 3:05 pm

Peter:

I've been advised that we still maintain our position we conveyed to
you upon your last request.

Bob

Sent from my Verizon Wireless 4G LTE
Razr Maxx,

prleishman@apl.com wrote:

Bob,

Any interest in discussing
a new trackage rights agreement, etc. yet?

A1l the best,
Petex




Fink, David <dfink@panam.com>~

From:

Sent: Saturday, March 23, 2013 12:06 PM
To: Scarano, Cyndi

Subject: Re: Mi¥ard-Wilton

Rob has blocked peter's email to me.

Sent from my iPhone

On Mar 23, 2013, at 9144 AM, "Scarano, Cyndi" <¢scarano@panam.com> wrote:

David I am sure you received. I will discuss with Rob regarding response.
Sent from my Verizon Wireless BlackBerry

From: <prleishmani@aol com>

Date: Sat, 23 Mar 2013 07:58:24 -0400
To: <cscarano@panam. com>

Subject: Fwd: Milford-Wilton

Cindy,

Knowing that David may be very busy, | am forwarding the below message to you.

All the best,
Peter

————— Original Message-—--
From: prleishman <prleishman@act.com>
To: diink «gfink@panam.com>

Sent: Fri, Mar 22, 2013 7:32 am

Subject Milford-Wilton

Good marning,

| have left a few messages concerning the Milford-Wilton section on your phene but since | have not
heard from you, } wanted tc reach out with an e-mail,

As you know, the terms of trackage rights agreement expired in 2006 and has yet to be renewed. s
there any interest in a new agreement or selling the 3 miles between Milford & Wilton with PAR retaining
trackage rights and rights to underground ulilities (fber optics, gas, etc)

Please do not hesitate to contact me.

Thank you,

Peter Leishman
CULLIFORD
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Bab,

T!'_lanks for the reply. Might [ suggest a meeting as we had some time ago (2009) to go over the terms? We can have it in
Milford or | would be happy to travel to No. Billerica. Also, would you be so kind to forward what you have as your most
recent version of the TRA. T
Best,
Peter

----- Original Message—---

From: Burns, Robert <rburns@panam.com>
To: prieishman <prieishman@@aol.com>

Cc: Culiiford, Rob <rculliford@panam.conm>
Sent: Mon, Mar 25, 2013 9:53 am

Subject: Trackage Rights Agreement

Dear Peter: -

In reference {o ydu latest email to David regarding the TRA. We have provided you our terms and they have not changed.
Therefore, we have no interest in further discussions at this time. :

Regards,

Bob

Robert B. Burns
Legal Counsel
Pan Am Railways . ~~
1700 lron Horse Park” ' '
No. Billerica, MA 01862
978-663-1215
rburns@panam.com

L This message and the documents attached to it, if any, are intended only for the use of the addressee and may contain
* information that is PRIVILEGED and CONFIDENTIAL -and/or may contain ATTORNEY WORK PRODUCT. If you are not

“the intended recipient, you are hereby notified that any dissemination of this communication is strictly prohibited. If you
‘haveé received this communication in error, please delete all electronic copies of this message and lts attachments, if any,

“and destroy -any hard copies'you may have created, and notify me lmmed:ately




Last month | racalved a bilf for the months of July, August, and September for the use of the Wiltan to Milford corrider,
Sings thare arg no agreements in place that daflne what e traciags f2e [s for the use of this PAR saction, there [s no
basie for MERX to pay a f8e. Further there s no agreament In placa that Jusiifies the charges in your abave referenced
bills that squate o $3.40 per car mile, a number that is wall above the national average and in fact ahout three times

higher than the rate Gharged by Amtrak for use of the Norheast Cormridor,

{ would ffke to rescive alf open trackaga rights 1ssues auch aa maintenance, fess, duration for both sections of the
Hillsbara Branch. | am prepared 1o meet and disquss terms at your earllest conveniense. At that time | would hope we
can regolve all open issues. f wa cannot, { propose that we identify those issues that remain open and submit them to

{ha STB for thelr review and rasoiution.

All the best.

Petar .

MBR 000g33

BM000084



Fram: Bums, Robert <rbums@panam.cem=>
To: prleishman <prleishman@aol.cam>
Ce Cuiliford, Rab <reulliford@panam.coms>
Bubject Trackage Rights Agreement
Date: Mon, Mar 25, 2013 9:83 am

Dear Peter:

In reference to you latest email to David regarding the TRA. We have provided you our terms and they
‘have not changed. Therefore, we have ro inierest in further discussions at this time.

Regards,

Bab

Rabert B, Burns

Legal Counsel

Pan Am Railways

170 fron Horse Park
Mo. Billerica. MA 01862
078-663-1215

This message and the documents attached o I, if any, are intendsd only for the use of the addresses and may contain
information that is PRWVILEGED and CONFIDENTIAL and/or may contgin ATTORNEY WORK PRODUCT. I you are not
the intendad recipient, you are heraby notified that any dissemination of this communication is strictly prohibited. if you
have recefved this communication in emor, please detete all electronic copies of this message and its atachments, i any,

and desiroy any had copies you may have created, and nolify me immediately.

MBR 800027

BMO0OOQGTY



Locker, Deborah

Ton dﬁﬂk <gf m@panam c:orn>
Sent: Mon, Jan §, 2014 1:16 om
Subject: Hillsbore Branch Derailment

" Dear David,

{ am In no way baing critical of PAR's attempt to sarvice Hendrix lasi week. As a matier of fact, | cortacted your dispatcher
offering a large loader {0 help move the cars that were blocking Granile Siate Concrete's driveway. As you know, the
derailment this past Thursday blocked Granite State Concrete's driveway, damaged ong of your iocomolives and
damaged a loader. Knowing that, | am asking you i there is any interest in selling or leasing the Milford to Wilton section
with PAR retaining trackage rights {at no charge) to Willon. | can assure you that the derailment at Granite State wouldd
not have accurred as the MBRX would have made cenain the crossing at Granite Stale and all crossings bebween Milford
and Wilton would have besn cleared and salted. As such, the three cars that were on their way to Hendrix would have

made it on Vhursday and not returned to Mashua on Saturday.,

Perhags, this year we can move from an adversarial relationship and work together where all concermad parties would be
the beneificiaries?

Thank you and | look forward 10 hearing from you.
Happy New Year!

Peter

FINK
Exiibil Mo, 321or LD
Reperter: K A, Smith
Dale: 11714118

-

MBROD0492



TIOm PreEERan SErsslmagesncITm
Far diirk <diink@panam.gem>
Bublact: Thamk youl
Date: Fr, Jowr &, 2014 3:85 pm

Dawid,
Thanks for laking tha tme 1 speak with ma this moming conceming the Mitford-Willen section of the Hillaboro Branch.
Like you, | welcoms good rafationship,

Losking forwand to Pagting from you or Rob and moving Srwand.
Enloy the weekend

Thanks again,

Petar

MBR (00031

FINK
Exhibit No. 31 for LD .
Aaporier KA Smith BMOCOOES
Date: 11/14/18




From: Burns, Robert <rbums@panan.cams>
To: prislshman <prleishrman@aci.com>
Bubject: RE: Wiltlon to Milford (Hilisharo Branch)
Date: Fri, Mar 7, 2014 11:03 am

Hi Pater:

t did receiva it and 1 have ran it up the flag pole. | suspect you should have a response in the near future,

Bob

From: prieishman@aol.com [mailto:prleishman@anl.com|
Sent: Friday, March 7, 2014 8:16 AM

Fo: Burns, Robert
Subject; Fwd: Wilton to Milford (Hillshero Branch)

Cood moming 8ab,

As | sent the below message on Sunday, | wanted to rake sure you received it sings | have not yet heard from you.

Thanks,

Peter

~~=-CJriginal Message——

From: prleishman <prlieishiman @agt.com>
To: tbums <thums@panam.com--

Sent: Sun, Mar 2, 2014 10:23 am
Subfeci: Wilton to Miford {Hillshoro Branch)

Hi Bob,

It was good speaking with you on Friday.

in the past, | believe it was PAR's position that unti! the NHDOT made a decision who the
department supported for the continued aperation of the Witton to Bennington pertion, PAR would
not discuss a long-term solution for the lang expired/canceled trackage rights agreement. Now that
the NHDOT has selected the MBRX to praceed toward a new agreement, | would be very '
supportive of working with PAR to come up with a long-term agreement conceming the Milford to

Wilton section.

I fook forward to hearing from you.

Ali the best,

Peter

MBR 000026

BMOO0078



Burns, Rebert

From: prieishman@aol.com

Seni: Friday, March 28, 2014 9:24 AM
Tao: reulliford@panam.com
Subject: Re: Invoices

Goed meraing,

In 2012, | received an emalt from Linda Breen asking me why payments were short and ghe ssked for an explanation. |
responded fhat | was using the rate from 2004 ($2.30 per mile} as the frackage rights agreemeant had lang since expired

by its own tarms. | was never guestioned furiher about it

Additionally, since the Poston & Maine/Springfield Terminal terminated the June 22, 1892, frackage rights agreemeant
many years aga the MBRX was under no obligation to ablde by its terms. Howevar, in good faith and ¥or nearly twenty
years, tha MBRX continuad to abide by its tarma despite the termination by BAM/ST. As a resulf, the MBRX made
payments o the B&M/ST far exceeding $600,000.00 on a terminated copfract.

in the past, PAR has made it clear it was unwiiling to discliss any agreement on the Wilton to Milford section ofthe
Hillsboro Branch with the MBRX until the NHDOT acted on the Hillsboro RFP, However, now that the NHDOT has asked
the MBRX to enter into a new contact, § would very much tike to move forward and discuss some form of agreement with

PAR an the Milford to Wilton section,

Shaould you require additional information, please da not hesitate to contact me.

Peifar

—-~-Qriginal Message——

From: Culliford, Rob <rculliford@panam.com> -
To; prieishman <prisishman@aot.com>

Sent: Thu, Mar 27, 2014 1:48 pm

Subject: Involces

Dear Peter:

It has come to my attention that the Milford-Bennington Railroad Gompany has not paid approximately $21,000 owed for
trackage rights movements. Could you please either make prompt payment or let me know why you may belleve that

these payments have not been forthcoming?

Rob

CULLIFORD
Exhibit Ne. 16 for 1.0,
Feporder: KA. Smih

Dale: 1111716

1 BMO000S5



—---riginal Message"-——
From:.prislshman <grtaigf ne

To: thums ﬂﬁm@gamrn;—
Sent: Tue, Jan 13, 2015 17 pm

Sublect: Ra: MERX Wiltan-Mbiord

Habh,

it wag good speaking to you sarlier today conceming my email below. | cenainly understand that you have mare
pressing matters at present and will be happy to discuss tarms, efc. at a futura date. Ungit then, | will wail to hear fom
you. Be weli and spend more tirma with your nine and a half year old son too!

Best,

Pater

~—lginat Message—
From: preishman < grlg
Teo: rhums < uras@sanam,con
Sent: Mon, Jan 12 20156 23 pm

Sublect: Fwd MABRX Wiltan-Miiford

Hi Bob,
Since | haven't haard from you, | wanied lo make sure you received my email below,

Pleasa feet free ta contact ma if you have any questions.

All the best,

Peter

~—Criginal Message———
From: priaishman < prle

To: ¥hurmis < fumS@panarm.conm>
Sent: Tue, Oec 23, 2014 1013 am

Subject: MBRX Wiltan-Milfard

Bab,

As yau recall, while Mew Hampshire DOT was going through its very lengthy process in awarding an operating
agreement on the Wilion to Bennington section of the Hillsbora Branch, PAR took the position that you would not
negotiale with MBRX ar enter Into a trackage rights agreement with MBRX for the fine between Milford and Wilten. . As
you knew the old agreement lerminated by its own term In 2004 and prior to that had been terminated by B&M/ST in

1993,
As you alsa know, @ new ogerating agreement between the MBRX and the state of NH was approved by NH Governor
and Executive Council an September 3, 2014 and that new agreament is fully executed.

Hoth carriers have recagnizad that the rights to use the Milford to Wiltan section by the MBRX and the rights to use the
wilton fo Lyndehoro section by PAR {PAR has previously statad It has no interest in abandening its rignts fo use the
Wilton fo Lyndeboro saction) are governed by earlier dadislan by the ICC/STB. However, thare are nio frackage
agreemeants in place defining the administrative rights and obligations of PAR ar MBRX on either saciion of the railead,
1 am wrling because it is important to both of us that we resolve any open issues and put in place trackage rights

agreements for bath of our companies.
MBR 200032

BURNS BMGC0O083
Exhibil No. 14107 1.D.
Reporer, LA, Smith
Date: 1111116




Re: Trackage Rights Agreement i 4114118, 2:07 AM

Bob

Sent from my Samsung Galaxy S6 Edge Plus.

-------- Original message -------

From: prieishman @ aoi.com

Date: 3/2/17 5:24 PM {GMT-05:00)

To: "Burns, Robert" <rbumns@panam.corm:
Subject: Trackage Rights Agreement

Bob,

Piease see attached edited terms of the Milford-Bennington Trackage Rights agreement for your review.
Piease do not hesitate to contact me with any questions.
Best,

Peter

http s:/fmail.aol.com/webmail-stdfen-us/PriniMessage Page 2 of 2



Re: Trackage Rights Agreement 4114118, 2:07 AM

From: prleishman <prieishman@aol.com>
To: rburns <rburns@panam.com>
Subject: Re: Trackage Rights Agreement
Date: Wed, Mar 29, 2017 8:08 pm

Hi Bob,

Since | haven't received a return phone call or email in response to my emails or phone call to you, | wanted to reach out
one more time. '

All the best,

Peter

----- Original Message-—-

From: prleishman <prlgishiman @aol.com>
To: rburns <rpurns @panarm.com>

Sent: Wed, Mar 22, 2017 9:12 am
Subject: Re: Trackage Rights Agreement

Goed morning Bob,

I'm available all day and would be happy to travel to No. Billerica to discuss trackage rights terms.
| look forward to hearing from you.

Peter

----- Original Message-----

From: prleishman <prleishman@aol.com:>
To: rburns <rbums @panam.coimn>

Sent: Mon, Mar 20, 2017 3:33 pm
Subject: Re: Trackage Rights Agreement

Bob,

Although | don't like {o assume, I'm assuming that our discussion concerning terms for the trackage rights between
MP13.4 and 16.36 is over with your filing of the petition for waiver with the STB on Friday.

Peter

----- Original Message-----

From: Burns, Robert <tburmns@panam.com>
To: prieishman <prleishman @aol.com>

Sent: Fri, Mar 3, 2017 10:14 am

Subject: RE: Trackage Rights Agreement

Got it Peter. Il be out of pocket today and Monday but wiil get to it early next week. | haven't had a chance to discuss your
offer to purchase yet. Will do that next week as well. :

Thanks,

https:/fmail.aol.comfwebmail-stdfen-us/PrintMessage ‘ Page 1o0f 2



Re: Trackage Rights Agreement 411418, 2:05 AM

From: prieishman <prleishman@aol.com>
To: rburns <rburns@panam.com>
Subject: Re: Trackage Rights Agreement
Date: Mon, Mar 20, 2017 3:33 pm

Bob,

Although | don't like to assume, I'm assuming that our discussion concerning terms for the trackage rights between
MP13.4 and 16.36 is over with your filing of the petition for waiver with the STB on Friday.

Peter

————— Original Message----

From: Bumns, Robert <rburiis @ panam.cons
To: prleishman <prieishman@aol.coms>
Sent: Fri, Mar 3, 2017 10:14 am

Subject: RE: Trackage Rights Agreement

Giot it Peter. I'll be out of pocket today and Monday but will get o it early next week. | haven't had a chance to discuss your
offer to purchase yet. Will do that next week as weli. :

Thanks,

Bob

Sent from my Samsung Galaxy S6 Edge Plus.

-------- Original message ~---~---

From: prigishman@agl.com

Date: 3/2117 5.24 PM (GMT-05:00)

To: "Burns, Robert" <rburns@panam.com:>
Subject; Trackage Rights Agreement

Bab,

Please see attached edited terms of the Milford-Bennington Trackage Rights agreement for your review.
Please do not hesitate to contact me with any questions.

Best,

Peter

https:jfmail.aol.comfwebmail-std/en-us/PrintMessage Page 1 of 1



BEFORE THE
SURFACE TRANSPORTATION BOARD

DOCKET NO. AB-1256

BOSTON AND MAINE CORPORATION &
SPRINGFIELD TERMINAL RAILWAY COMPANY
—ADVERSE DISCONTINUANCE OF OPERATING AUTHORITY-
MILFORD-BENNINGTON RAILROAD COMPANY, INC

PROTEST OF
MILFORD-BENNINGTON RAILROAD COMPANY, INC.

VERIFIED STATEMENT OF PETER R. LEISHMAN
EXHIBIT 6

MAY 14, 2018 LETTER FROM PAN AM COUNSEL



1000 Efm Street
Manchestar, NH 03101

COOK

LITITLE _#
el 603-621-7100
ROSENBLATT Fax: 603-621-7111
g &« MANSON puiic. Ww.Clin.com
Bustness Lawyers
Direct 603-621-7107

k.mahan@clrm.com

Jor Entrepreneurs®

May 14, 2018

VIA ELECTRONIC AND FIRST CLASS MAIL

Peter Leishman

Milford-Bennington Railroad, Co., Inc.
62 Elm Street

Milford, NH 03055
MBRXNHI1@aol.com

Re:  Boston & Maine Corporation, et. al v. The Milford-Bennington Railroad Co., Inc,
Docket No. 226-2015-CV-00348

Dear Peter:

As you know, I represent Boston & Maine Corporation and affiliated entities. 1 am
writing with respect to the judgment entered against Milford-Bennington Railroad Co., Inc.,
on June 28, 2017 in this matter in the total amount of $52,163.79. Y understand that Attorney
Delaney no longer represents Milford-Bennington, and therefore I am writing to you

directly.

As you likely know, the judgment entered by the Hillsborough County Superior
Court became final on July 29, 2017. 1understand from my client that the judgment has not
been paid, nor has it received any communications from you regarding when it can expect

such payment.

My client has provided ample time to pay the judgment. However, the time has come
for the judgment be paid. I am reaching out to you now in the hopes that we can come to an
agreement for payment and avoid the time and expense of unnecessary collection
proceedings for both sides. If we are not able to reach some agreement, Boston & Maine
will be forced to pursue its rights to the fullest extent, including initiating further collection
proceedings. While Boston & Maine would prefer to reach an agreement, if we have not
heard from you by May 21, 2018, we will be forced to initiate a collection action.

Please give me a call to discuss at your earliest convenience.

Sincerely yours,

Kathleen M., Mahan

KMM/amm
cc; Client
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Milford-Bennington Railroad Co., Inc.
62 Elm Street
Mifford, NH 03055

mbrxnhi @aol.com
{603} 365-0621
April 3, 2017

David A Fink, President
Springfield Terminal Railroad
1700 Iron Horse Park

No. Billerica, MA 01862

Dear David,

Please find enclosed two original signed copies of the terms of the trackage rights agreement
between the Springfield Terminal Railroad and the Milford-Bennington Railroad. If acceptable,
please sign and return one copy to me in the enclosed postage paid envelope.

Should you have any questions, please do not hesitate to contact me.

All the best,

Peter R. Leishman

Enclosures
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Confidential
TRACKAGE RIGHTS AGREEMENT
THIS AGREEMENT made the 3rd day of April, 2017
BETWEEN:
SPRINGFIELD TERMINAL RATLWAY, a; corporation incorporated
under the laws of Vermont and BOSTON AND MAINE CORP, a corporation incorpo—-

rated under the laws of Delaware (hereinafter “ST”)
AND

MILFORD-BENNINGTON RAILROAD COMPANY, a corporation

incorporated under the laws of New Hampshire (hereinafter MBRX).

RECITALS:

WHEREAS: ST owns and controls certain railroad trackage between Milford
and Wilton, New Hampshire, and,

WHEREAS: The parties hereto desire to enter into an agreement to provide for
the overhead movement of traffic between Wilton, New Hampshire and Milford, New
Hampshire, and,

WHEREAS: MBRX requires access to its customer Granite State Concrete lo-
cated in Milford on ST tracks,

WHEREAS: The Interstate Commerce Comnﬁssion granted MBRX the right to

operate over ST tracks in its decision dated July 9th 1992.




NOW, THEREFORE, in consideration of the promises, covenants and vndertak-
ing contained herein, the parties agree as follows:

1N Tﬁckage rights between Wilton and Milford. ST hereby grants MBRX
the non-exclusive right to operate MBRX trains, cars and equipment with MBRX’s own
crews (the “Trackage Rights™) over ST’s trackage which extends from the point of the
| junction with MBRX and the ST at approﬁmately milepost N-16.36 in Wilton, New
Hampshire, to milepost N-13.0 in Milford, New Hampshire (the “Trackage”), subject to
the following terms and conditions: | |

(&)  The Trackage Rights are overhead rights only and are solely for the
purpose of permitting the movement of stone and gravel cars, each not weighing more
than 263,000 pounds for the Granite State Concrete Company, Inc. between Wilton and
Milford. ST’s right to use the Trackage shall not be diminished by the Aﬁgreement. ST
hereby retains the right to grant to other persons or enfifies rights of any nature in the
Trackage subj ect to the underétanding that such grants shall not unreasonably restrict
MBRXs right to provide rail service to its customer Gravite State Concrete, Inc. The
‘Frackage Rights shall not confer on or vest in MBRX any title or estafe in the Trackage
beyond that contemplated herein.

()  MBRX shall be solely responsible for and shall report and pay directly to
the owner of all cars in MBRXs trains on the Trackage all mileage, car hire and other
charges accruing on such cars while on the Trackage. l

(¢)  Additional connections to the Trackage that may be required by ST shall

be constructed, maintained, repaired and renewed as follows:




a. ST shall furnish all labor and materials and shall construct, maintain,
repair and renew at ST’s sole cost and expense such portions of the

tracks located on the ST right-of way that connect with the Trackage.

(d)  From time to time, ST may, at ST’s sole cost and expense, make such
changes in, additions aﬁd betterments to and retirements from the Trackage as shall, in
ST’s sole judgment, be necessary or desirable for the economical and/or safe operation
thereof or as shall be required by any law, rule, regulation, or ordinance promulgated by
any governmental body having jurisdiction. Such additions and betterments shall be-
come a part of the Trackage and such retirements (The “Retired Track™) shall, except as
provided in sub-section (¢) be excluded from the Trackage. The parties agree that ST
shall not make changes that unreasonably interfere with the ability of MBRX to prov_ide ‘

service to its customer, Granite State Concrete, Inc.

() IFMBRX detefmines that (i) changes in or additions and betterments to
the Trackage, including chaﬁges in comnrunications or signal facilities as they existed
immediately prior to the date of this Agreement or (ii) continued use of any tracks that
are prﬁposed by ST to become Retired Track, are required to accommodate MBRX’s
operations, beyond that required by ST to accommodate ST’s operations over the
Trackage, MBRX shall pay for construction of such additional or altered facilities, shall
(subject to the notice and response requirements set forth below) be allowed the

continued use of such otherwise Retired Track and shall also eithér pay for the annual




expense of maintaining such Retired Track or if MBRX so elects maintain the Retired
Track as MBRX may, by written notice, elect fo continue to use. ST shall provide
MBRX with ten (10) days notice of any planned retirements from the Trackage and
MBRX shall be required to notify ST within 10 days of receipt of ST’s notice of any
desire to continue the use of Retired Track. Notwithstanding the foregoing, ST shall have
the right to approve or disapprove, in their exclusive discretion, any addition or alteration,
prior to its construction, and such addition or alteration approfied shall be constructed in
such a manner as to minimize interference with STs and MBRXs operations over the
line.

() ST shall maintajp, repair, and renew the Trackage at ST°s own expense.
‘and with ST’s own supervision and labor. ST shall perform routine and regular mamté-
nance on the Trackage and agrees that the Trackage shall be maintained to Federal Rail-
road Administration (FRA) Class 1 standards. In the event that MBRX does perform any -
maintenance, repairs or rencwal of the Trackage, MBRX sﬁaﬂ pay ST’s costs to inspect
such work and to repair any changes made by MBRX that are not reasonably acceptable
to ST. MBRX shall not by reas;)n of failure or neglect on the part of ST to maintain, re-
pair or renew the Trackage, have or make any claim or demaud against ST or ST;S direc-~
tors, officers, agents or employees for any injury to or death of any person or persons
whomsoever, any damage to or loss or destruction of any property ﬁhatsoever, or for any
damages of any nature suffered by MBRX resulting from such failure or neglect unlpss:
(i) MBRX shall have notified ST with confirmation in writing, of specific alleged defec-

tive conditions which MBRX reasonably believes to constitute a breach of ST’s mainte-




nance obligation hereunder, and (ii) ST shall have failed to remedy, dispule or otherwise
respond to said specific alleged defective conditions within seven (7) days after receipt of
such written notification. ST shall bear no responsibility for any injury, death, loss or

damage which may occur during the seven (7) day period.

(g) ST shall also perform, at the expense of MBRX to be paid in addition to
the fees identified in Section 2, such additional maintenance as MBRX may request. Un-
less required by conditions that present an immediate safety hazard, ST shall be permitted

1o schedule such additional mainienance so as not to interfere with the maintenance of

ST’s other lines.

()  Subject to the provisions of paragraph (n), ST shall have exclusive control
of the management, dispatching and operation of the Trackage. MBRX shall comply
with the provisions of all applicable local, state and federal laws, rules, ‘ordinances, orders
and codes as amended, respecting the operation, condition, inspection and safety of-
MBRZX’s train, locomotives, cars and equipment while such trains, locomotives, cars and
equipment are operated over the Trackage. MBRX shall indemnify, protect, defend, and
save harmless ST and ST’s directors, officers, agents, and employees from and against all
fines, penalties, and liabilities imposed upon ST or ST°s diréctors, ofﬁc;rs, agen(s ot em-
ployees under such laws, rules, and regulations by any public authority or court having

jurisdiction, when atiributable to the failure of MBRX to comply with the provision of

this Section.




§)) MBRX in its use of the Trackage will comply in all respects with the
operating rules and regulations of ST, and the movement of MBRXs trains, locomotives,
cars and equipment over the Trackage, subject to the provisions of paragraph (n), shall at
all times be subject to the orders of the transportation officers of ST. MBRX’s trains shall
not include locomotives, cars or equipment which exceed the width, height, weight or
other restriction or capacitics of the Trackage as published in the Railwayr Line Clear-
ances and no train shall confain locomotives, cars or equipment that require speed restric-
tions or ofher movement restrictions below the authorized freight speeds as provided by
ST’s operating rules and regulations without prior written consent of ST which consent
shall not be ﬁnreasonably withheld.. MBRX shall indemnify, protect, defend, and save
-harmless ST and S'T’s directors, officers, agents and employees from and against all 1ia—

bilities when attributable to the failure of MBRX to comply with the provisions of this

Section.

6] MBRX shall make such.arrangements with ST as may be required to have
all of MBRX’s employees who shall operate MBRX s trains, locomotives, cars, and
equipment over tile Trackage qualified for operation thereover, and MBRX shall reim- .
burse ST for any cost incurred by ST in connection with the qualification of such em-
ployees of MBRX, as well as the cost of pilots furnished by ST, until such time as MBRX
eﬁ::ployees are deemed by the appropriate examining officer of ST, in his exclusive dis-

cretion, to be properly qualified for operation over the Trackage as herein contemplated.




(k)  Inthe event ST conducts an investigation or hearing concerning the
violation of any operatﬁlg rule or practice éf ST by any employce or employees of
MBRX, MBRX shall be notified in advance of any such investigation oi' hearing. Such
investigation or hearing shall be conducted by ST, and may be atiended by any official
designated by MBRX and shall be conducted in accordance with the collective bargain-

ing agreements, if any, that pertain to said emplbjree or employees.

] ST shall bave the right to exclude from the Trackage any employee of
MBRX determined by ST, as a result of such invesﬁgaﬁon or hearing described above, to
have violated ST’s or other applicable ﬁes, regulations, order's, practices or instructions.
MBRX shall release, indemnify, defend and sa\lze harmless ST and ST°s directors, offi-

cers, agents and employees from and against any and all claims and expenses resulting

from such exclusion.

(m)  The trains, locomotives, cars and equipment of ST and MBRX shall be

operated and dispatched over the Trackage or any portion thereof without prejudice or
pattiality to any party to this Agreement and in such manner as will afford the most eco-

nomjcal and efficient manner of movement of all traffic.

(m)  Ifby reason of any mechanical failure or for any other cause not resulting




from the accident or derailment, any frain, locomotive, car or equipment of, or in the ac-
count of, MBRX becomes stalled or unable to proceed under its own power or fails to
maintain the speed required by ST on the Trackage, or if in an emergency crippled or oth-
erwise defective cars are set out of a MBRX train on the Trackage (collectively the “In-
terference™), and MBRX is unable to remedy said Interference within a reasonable time,
the ST shall have the option to furnish motive power or such other assistance as may be
necessary to haul, help, or push such train, locomotive, cars or equipment, or to properly
move the disabled equipment off the Trackage, or otherwise clear the Interference, and

MBRX shall reimburse ST for the cost of rendering any such assistance.

(o)  Ifitbecomes necessary to make repairs to or adjust or transfer the lading
of such crippled or defective cars in order to move them off the Trackage, and MBRX is
unable {0 make such repairs, adjustments or transfers within a reasonable period of time,

then such work shall be done by ST and MBRX shall reimburse ST for the cost thereof.
2. Compensation

(a) MBRX agrees to pay ST for the trackage rights covered by this agreement a
a per car rate of $6.00 per car loaded or empty over the Trackage during the terms of this

Agreement.




(b) All payments to be made by MBRX under this Agreement shall be adjusted
effective July 1 of each year beginning July 1, 2018, for price level changes as reflected
in the Annual Indices of Charge Out Prices (1977 = 100) series RCR, included in “Rail-
road Recovery Index” and supplements thereto, issued by the Associaﬁon of American
Railroads, The final “Material Prices, Wage Rates, and Supplements Combined (exclud-
ing fuel) index for the Eastern District shall be used. The price level charges shall be
based on the relationship of the indices, The first adjustment shall be based on the com-

parison of final figure for calendar 2017 and for calendar 2018.

3. Term and Termination.

This Agreement shall take effect as of the date.ﬁrst set forth above and

shall continue in full force and effect for a term of ten (10) years; provided, however, that
this Agreement may be terminated (i) at any time upon the mutual agfcement of the par-
ties or (ii) by ST upon 30 days prior written notice to MBRX in the event of a breach by
MBRX of any of its covenants under this Agreement which breach shall not have been
remedied within thirty (30) dayg of written notice of said breach by ST to MBRX. Ter-
mination of this Agreement shall not relieve, release or excuse either party from any lia-
bility that either party may have incurred or any obligation which may have accrued un-

der any provision of this Agreement prior to the effective date of termination.

4, Clearing of Derailments and Wrecks




In the event of any deraitment or wreck of any train, locomotive, car or equipment
of, or in the account of, MBRX on the Trackage, ST shall clear and repair the Trackage to
allow for the passage of other trains within a reasonable time. ST shall perform any re-
rﬁiling, wrecking or wrecking train service as may be required in connection with such
derailment or wreck. Services performed on behalf of MBRX pnder this section shall be
at MBRXs expense except that MBRX shall not be responsible for payment in the eveﬁt

that a derailment is caused by a track deficiency and the track does not meet the standards

required by section 1(1).
5. Liability and Indemnity

a. Unless otherwise provided herein, each of MBRX and ST will bear
responsibility for itself for all loss of damages and personal injury occurring to or on
board its locomotives cars or traing when such loss, damages and personal injuries flow

from the use of said equipment as provided in this Agreement.

b. Each of MBRX and ST will bear responsibility for itself for all loss,
damages or personal injuries occurring to or by a person legally authorized by said party

to be on the premises of the Trackage for professional activities related to the movement

of traffic.

¢. MBRX and ST agree that in case of collision between their respective
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locomotives, cars or frains on the Trackage or in case of a derailment thereon or in case of
a collision between the locomotives, cars and trains of MBRX or ST and any third party
(other than the parties hereto, their employees or their properties) that is caused by the
éxclusive fanlt of one party, that party shall be solely responsible fc;r all damages relating
{0 removal of equipment, track repairs and third party claims and will assume property
damage, or personal injuries to its properties and employees and those of the other party
and, accordil;gly agrees to fully indemmify the other parly. Whenever the investigation
of the occurrence discloses a fault of both parties (without regard to any percentage of
such liability) for such collision or derailment or whenever the investigation fails to per-
mit a determination of the cause of the collision or derailment, each party will bear S0%
of all damages relating to removal of equipment, track repairs and third party claims and

will assume property damage or personal injuries fo its properties and employees.

d. The party seeking indemnification pursuant to this Agreement (the
“Indemnified Party”) shall give the party obligated to indemmify (the “Indemnifying Par-
ty) notice of any claim or assertion of liability by a third party with respect to which the

Indemnified Party is seeking indemnification (a “Claim™)

e. The Indemnifying Party shall have the right to undertake the defense
of such Claim (by counsel or other representatives of its own choosing and reasonably
acceptable to the Indemnified Party) at the Indemnifying Party’s sole risk and cost. Not-

withstanding the fact that the Indemnifying Party undertakes the defense of a Claim, if

il




there is a reasonable probability that the Claim may materially and adversely affect the
Indemnified Party, the Indemmified Party (by counsel or through other representatives of
its own choosing) shall have the right, af its expense, to participate in the defense, com-

promise or settlement of the Claim.

£ If the Indemnifying Party undertakes the defense of a Claim, (i) the
Indemnifying Party shall keep the Indemnified Party informed of the status of the defense
and furnish the Indemnified Party with copies of all documents, instrmnents and informa-
tion reasonably requested by the Indemnified Party in connection with the Claim; (i) the
Tndemnified Party (by counsel or other representatives of its own ChOOSiI;lg and at its own
expense) shall have the right to consult with the Indemmfylng Party ( and its counsel and
representatives) concerning the Claim, and the Indemmifying Party and the Indemmﬁed
Party ( and their respective counsel and representatives) shall cooperate with respect to
the Claim; and the Indemnifying Party shall not, without the written consent of the In-
demnified Party, settle or compromise a Claim or consent to the entry of a judgment
without obtaining from the claimant or plamuff an unconditional release of all liability of
the Indemnified Party in respect of such Claim in a form satisfactory.to the Indemnified
Party and ander ci;'cumstance which do not require the Indemnified Party to pay any
money or consent to the taking or withholding of any actioﬁ affecting it or any of'its

properties, assets or businesses.

g. If the Indemnifying Party does not elect to undertake the defense of a
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Claim or fails to defend the Claim within a reasonable time after notice of the Claim, the
| Indemnified Party shall have the right to undertake the defense, compromise or seitle-
ment of a Claim (by counsel or other representatives of the Indemnified Party’s own
choosing) on beilalf of, for the account of and at the risk and cost of the Indemnifying
Party. In such event, the Indemnifying Party shall pay (in addition to any other sums re-
quired to be paid under the terms of this Agreement) the reasonable costs and expenses
incurred by the Indemmified Party in connection with the defense, scttlement or compro-
mise of the Claim as and when those costs are incurred.

h. 'The provisions hercin above concerning liability will prevail, as

between the parties on any decision rendered by a Court upon a third party suit.

6. Payment

All payments called for under this Agreement shall be made by MBRX or
by ST within (30 days) of receipt of the bills therefore by check made payable to the or-
der of “Springfield Terminal Railroad”. No payments shall be withheld because of any
dispute as to the correctness of iterns on the bills rendered. Any discrepancies reconciled
between the partics shall be adjusted in the accounts of the subsequent month. The
records of each party relating to the subject of this Agreement shall be open at all reason-
able times to inspection by the other party. Bills rendered pursuant to the provisions of

this Agreement shall include direct labor and material costs, together with the surcharges,
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overhead percentages and equipment rentals in effect at the time any work is performed

by ST or by MBRX.
8 General Provisions

(a) No Waiver. Waiver of any provision of this Agreement, in whole or
in part, in any one instance shall not constitute a waiver of any other pro.vision in the
same instance, no any waiver of the same provision in another instance, but each provi-
sion shall continue in full force and effect with tespect to any other then existing or sub-
sequent breach.

(b) Notice. All notices to be given under this Agreement shall be in
writing ‘and may be served personally or sent by postage prepaid, United States first class
mail or registered or certified mail, return receipt required or Federal Express or éther
form of Aexpedited mail that provides for delivery to the sender of a signed receipt. All

notices shall be addressed as follows: -

Ifto MBRX: Mr. Peter R. Leishman, President
Milford-Bennington Railroad Co., Inc.
62 Elm Street
Milford, NH 03055

Ifto ST: Mr. David A. Fink
President
Springfield Terminal Railway
1700 Iron Horse Park
N. Billerica, MA 01862
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() Integration. This Agreement constitutes the entire agreement of
the parties with respect to its subject matter, superseding all prior oral and written com-
munications, proposals, negotiations, representations, understanding, courses of dealing,

agreements, contracts and the like between the parties in such respect.

(d) Miscellancous. The Agreement: (i) may be executed in any number of
counterparts, each of which when executed by all parties to this Agreement shall be
deemed to be an original, and all of which counterparts together shall constitute one and
the same instrument; (ii) may be amended, modified, or terminated, and any right under

- this Agreement may be waived in whole or in part, only by.a writing signed by all parties;
(iii) contains headings for convenience, which headings do not form part of and shall not
be used in construction of this Agreement; and (iv) except as to indemnification, is not

intended to inure to the benefit of any party not a party to this Agreement.

(e) Force Majeure. No party to this Aéreement shall be responsible to the
others for delays or errors in its performance or other breach under this Agreement occur-
ring by reason of circumstancés beyond its control, including acts of civil or military au-
thority, national emérgencies, fire, major mechanical breakdown, labor disputes, floor or
catastrophe, acts of God, insurrection, war, riots, delays of suppliers; or failure of frans-

portation, communication or power supply.
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{f) Trains, Locomotives, Cars or Equipment. As used in this Agreemént,
whenever reference is made to the trains, locomotives, cars or equipment of, or in the ac-
count of, one of the parties hereto, such expressions means the trains, locomotives, cars
and equipmént in the possession of or operated by one of the parties and includes such
trains, locomotives, cars and equipment which are owned by, leased to, or in the account
of such party. Whenever such trains, locomotives, cars or equipment are owped or eased
by one party fo this Agreement and are in the possession or account of, or under the con-
trol of the other party to this Agreement, such trains, locomotives, cars and equipment

shall be considered those of the other party.

(g) Assignment. This Agreement shall bind and inure to the benefit of the
parties and their respective legal representatives, successors and assigns, MBRX hereby
acknowledges and agrees that ST shall have the right to assign any and all of ST°s rights
and obligations under this Agreement to any affiliate of ST or to any other person or enti-
ty without MBRX’s consent. MBRX may, with the prior written consent of
ST, which consent shall not be unreasonably withheld, assign its rights and obligations
under this Agreement to an affiliate of MBRX.

| IN WITNESS WHEREOF, the parties hereto have caused this

Agreement to be executed as of the date first set forth above by their duly authorized

representatives.
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-
Nf’f gy . j

Mr. Peter R. Leiéhznan, President Mr. David A. F ink, President
Milford-Bennington Railroad Co., Inc. Springficld Terminal Raitway
62 Elm Street 1700 Tron Horse Park

Milford, NH 03055 No. Billerica, MA 01862
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on this 29™ day of May, 2018, he caused a
true and correct copy of the foregoing Protest of Milford-Bennington Railroad Co. to
Application for Adverse Abandonment to be electronically served on Robert B. Burns, Esq.
and served upon all other Parties of Record via deposit on the 30™ of May, 2018 in the United
States Mail chute located at 29 North Wacker Drive, Chicago, Illinois 60606, with proper

postage prepaid:

Lara Crandall
Wilton Resident

86 Wilton Center Rd
Wilton, NH 03086

Kellie-Sue Boissonnault
P.O. Box 83
Wilton, NH 03086

Ronald Brown
979 Isaac Frye Highway
Wilton, NH 03086

Robert B. Burns
rburns@panamrailways.com
1700 Iron Horse Park

North Billerica, MA 01862

Raymond M. Cilley
P.O. Box 185
Greenfield, NH 03047

Matthew Cosgro
70 Langholm Drive
Nashua, NH 03062

Donna Crane
80 Maple St
Wilton, NH 03086

Deana Darby
6 Bennington Battle Trail
Wilton, NH 03086

Kevin Federico

Town Hall

1 Union Square

Milford, NH 03055-4240

Marlk J. Fougere

Town Of Milford

1 Union Square

Milford, NH 03055-4240

Chalmers Hardenbaegh
PO Box 357
Freeport, ME 04032

Gail and Andrew Hoar
578 Isaac Frye Highway
Wilton, NH 03086

Malissa Knight
168 Burns Hill Road
Wilton, NH 03086

Maclellan, John G
PO BOX 185
Milford, NH 03055-0185

Richard B. Putnam
P.O. Box 295
Wilton, NH 03086

Sopurka Sopurkh
195 Wilson Rd
Wilton, NH 03086

Richard G. Verney
Monadock Paper Mills, Inc.
117 Antrim Road
Bennington, NH 03442

Kermit R. Williams
P.O. Box 83
Wilton, NH 03086

Edward Wood
44 Forest Rd
Wilton, NH 03086

Stanley Young

Wilton Heritage Commission
P.O. Box 82

Wilton, NH 03086

SIGNATURE PAGE FOLLOWING



By: %
[ "Bradon J. Smith
Fletcher & Sippel, LLC
29 N. Wacker Dr.
Suite 920
Chicago, IL 60606

Attorney for Milford-Bennington Railroad
Company
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