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Cynthia Brown

Chief, Section of Administration
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Surface Transportation Board
395 E Street, S.W.

Washington, D.C. 20423-0001

Re:

Docket No. FD 36178, Metropolitan Council — Petition for Declaratory Order
Docket No. FD 36177, Hennepin County Regional Railroad Authority —
Acquisition Exemption — In Hennepin County, MN

Dear Ms. Brown:

Following up on the letter filed in Docket No. 36178 on July 16, 2018 by the
Metropolitan Council (“Council”), the Council and Hennepin County Regional Railroad
Authority (“HCRRA”) hereby submit the following executed agreements that are relevant to the
settlement reached by the Council, HCRRA and the Twin Cities & Western Railroad Company
(“TCWR”):

1. Settlement Agreement and Release;*

2. Construction Agreement Between Metropolitan Council and Twin Cities
& Western Railroad Company; and

3. Co-Location Agreement Between Metropolitan Council and Twin Cities
& Western Railroad Company.

! The Soo Line Railroad Company, a Minnesota corporation now doing business as
Canadian Pacific, is also a party to the final Settlement Agreement and Release.

EDINTERLAW.

An International Association of Independent Law Firms in Major World Centers



GKG LAw, P.C.

Cynthia Brown
July 20, 2018
Page 2

HCRRA, by undersigned counsel, also wishes to inform the Board that, in addition to the
terms addressed in the Settlement Agreement, HCRRA has carefully considered the issue raised
by TCWR and the shippers related to HCRRA'’s regulatory status and the impact (if any) of the
exemption from 49 U.S.C Subtitle IV that the ICC conferred upon HCRRA in 1995.2 As the
Council and HCRRA have explained in pleadings filed in this proceeding on June 27, 2018, they
do not believe that the exemption from Subtitle IV places any limitation on HCRRA'’s right and
obligations to fulfill the obligations the ICC identified in the 1995 decision. However, to
eliminate any future basis for doubt, HCRRA would not oppose the Board, in conjunction with
approving the pending filings of HCRRA and the Council, revoking the Subtitle IV exemption as
to the Kenilworth Corridor effective as of the date that the Metropolitan Council acquires the
property underlying that rail corridor (should the proposed property transfers move forward).?

It is the desire of the Council and HCRRA that the submission of these agreements and
this letter, combined with TCWR’s formal withdrawal on July 19, 2018 of its opposition to the
Council’s Petition for Declaratory Order and to HCRRA’s Notice of Exemption, will help
facilitate an expeditious approval of the requests of the Council and HCRRA in their respective
filings.

Please do not hesitate to contact either of the undersigned if you have any questions.
Sincerely,

P g SErR
i s )
Edward D. Greenberg /
Attorney for Metropolitan Council

)
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Charles A. Spitulnik

Kaplan Kirsch & Rockwell LLP

(202) 955 - 5600

Attorney for Hennepin County Regional Railroad
Authority

CcC: Parties of Record

2 See Chi. & N.W. Transp. Co. — Abandonment & Discontinuance of Serv. — in Hennepin Cty.,
Minn., AB-1 (Sub-No. 252X) (ICC served Dec. 20, 1995).

% No such action is required for the transaction involved in Finance Docket No. 36177 because
HCRRA did not request any such exemption when it filed its Notice of Exemption in that
proceeding.






SETTLEMENT AGREEMENT AND RELEASE

THIS SETTLEMENT AGREEMENT AND RELEASE (“Agreement’) is made this.
day of July, 2018 by and between the Metropolitan Council, a public corporation and political
subdivision of the State of Minnesota (“Council™), Hennepin County, Hennepin County Regional
Railroad Authority (“HCRRA”), Soo Line Railroad Company, a Minnesota corporation now doing
business as Canadian Pacific (“CP”) and Twin Cities & Western Railroad Company, a Minnesota
Corporation (“TCWR?), collectively “the Parties.”

RECITALS

WHEREAS, the purpose of this Agreement is to completely and finally settle and release
all disputes, claims, and concerns between the Parties that have been raised or could have been
raised related in any way to the STB Petitions and the Lawsuit as defined herein, the Property
Agreements (which are the purchase agreement between the Council and CP for sale of the Bass
Lake Spur to the Council, the HCRRA Trackage Rights Agreement defined below, the CP
Trackage Rights Agreement defined below, the assignment agreement for the CP Trackage
Rights Agreement, the HCRRA-Council Property Transfer Agreement, and all attachments to
-each) discussed in those proceedings, and the construction and operation of the Southwest Light
Rail Transit Project (“SWLRT Project”) and to avoid the delay, expense, and uncertainty of
litigation;

WHEREAS portions of the SWLRT Project will be in the areas known as the Kenilworth
Corridor and Bass Lake Spur;

* WHEREAS, TCWR operates freight rail service in the Kenilworth Corridor pursuant to a
Trackage Rights Agreement between CP, TCWR and HCRRA and a Railroad Easement, both
dated August 10, 1998, and modified by a Supplement and a Railroad Easement dated July 30,
2002, and a Settlement Agreement, denominated A121128, dated on or about August 1, 2012,
(collectively, the “HCRRA Trackage Rights Agreement”);

WHEREAS, TCWR operates freight rail service in the Bass Lake Spur under a Trackage
Rights Agreement between CP and TCWR dated July 26, 1991, as amended by a Relinquishment
Agreement dated July 27, 1993, and Supplemental Agreements dated July 27, 1993, and April 30,
1996 (collectively the “CP Trackage Rights Agreement”). As used herein, the “CP Trackage
Rights Agreement” means that portion of the CP Trackage Rights Agreement, including any
amendments, that has been assigned to HCRRA pursuant to the Partial Assignment Agreement
between CP and HCRRA;

WHEREAS, as part of the SWLRT Project and pursuant to proposed agreements currently
on file with the STB, and as amended by any subsequent filings or agreements pertaining to this
Agreement, the Council will acquire freight rail assets in the Kenilworth Corridor and Bass Lake
Spur. The Council’s acquisition of the Bass Lake Spur assets are subject to CP’s grant to HCRRA
of a permanent, exclusive, and irrevocable easement to provide common cartier service over this
trackage. HCRRA is retaining the HCRRA Trackage Rights Agreement, CP will assign those
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portions of the CP Trackage Rights Agreement that pertain to the Bass Lake Spur trackage to
HCRRA;

WHEREAS, CP currently provides and assures, through the 1993 Supplemental
Agreement and the 1993 Relinquishment Agreement, the alternate route to the St. Paul Yard;

WHEREAS, CP will retain the obligation to provide a replacement alternate route
pursuant to Section 7 of the 1993 Supplemental Agreement but has agreed with the Council and
HCRRA that the Council or HCRRA will fulfill that obligation as to the extent that the alternate
route becomes unavailable or operations over the alternate route are materially adversely affected
either by acts or omissions of the Council and/or HCRRA or due to conditions on the Bass Lake
Spur due to acts or omissions on the Bass Lake Spur of persons other than TCW or CP;

WHEREAS, as part of the SWLRT Project, the Council will adjust portions of the freight
track subject to the HCRRA Trackage Rights Agreement and the CP Trackage Rights Agreement,
and replace or rehabilitate certain freight track in the Bass Lake Spur and/or Kenilworth Corridor.
The construction of the SWLRT Project will also remove some of the siding track in the Bass Lake
Spur as detailed on Exhibit A to this Agreement (“Subject Sidings”);

WHEREAS, TCWR has alleged that the construction and operation of the SWLRT Project
will impact (1) its operations and (2) its rights under the CP Trackage Rights Agreement or the
HCRRA Trackage Rights Agreement. TCWR has filed opposition papers at the Surface
Transportation Board (“STB”) in Docket Nos, FD 36178 and FD 36177 related to the Council’s
acquisition of the freight rail property on the Kenilworth Corridor and the Bass Lake Spur and
HCRRA!s filings related to common carrier authority on the Bass Lake Spur (“STB Petitions™).
TCWR has also filed a Complaint alleging various claims against the Council, HCRRA, and CP,
United States District Court for the District of Minnesota, 18-CV-01088 (“Lawsuit”), arising out
of the plans for the SWLRT Project;

WHEREAS, the Council, HCRRA, and CP moved to dismiss the Lawsuit;

WHEREAS, as part of this Agreement, TCWR intends to build replacement track capacity
to replace siding due to construction of the SWLRT Project; and

WHEREAS, the Parties have resolved all concerns regarding the impact (if any) related
in any way to the STB Petitions and the Lawsuit as defined herein, the Property Agreements
discussed in those proceedings, and the terms and conditions of the construction and operation of
the SWLRT Project on TCWR’s (1) operations and (2) ability to operate, and rights under or in
any way related to the CP Trackage Rights Agreement or the HCRRA Trackage Rights Agreement
(both of which continue as written except as modified by the amendment to the CP Trackage Rights
Agreement as assigned to HCRRA (as referenced in the Construction Agreement Sec., 14.20),
Construction Agreement and the Co-Location Agreement) and all parties fully support the
construction and operation of the SWLRT Project, Collectively, all concerns regarding the impact,
if any, on TCWR from the transfer of the Bass Lake Spur from CP to the Council and the transfer
of the Kenilworth Corridor from HCRRA to the Council and agreements associated therewith, the
assignment of the CP Trackage Rights Agreement, HCRRA’s status as common cartier in the Bass



Lake Spur and Kenilworth Corridor, or construction and operation of the SWLRT Project, that are
or could have been raised in either the STB; Petitions or the Lawsuit, which are referred to herein
as the “Dispute.”

NOW, THEREFORE, in consideration of the promises and covenants contained herein;
and in the Construction Agreement (attached as Exhibit E) and Co-Location Agreement (attached
as Exhibit F), the sufficiency and adequacy of which mutual consideration is hereby
acknowledged, the Parties fully and finally resolve the Dispute between them as follows:

1. Incorporation of Recitals: The Recitals set forth above, even though provided as

background, are incorporated into this Agreement.

2, Mutual Release of Claims: TCWR, the Council, Hennepin County, HCRRA, and

CP fully and finally release each other and each other’s affiliates, parents, subsidiaries, successors,
and agents, including any of their members, officers, officials, employees, consultants and
attorneys, from any and all claims, charges, demands, rights, damages, costs, losses, suits, actions,
liabilities, attorneys’ fees and expenses of any kind, whether in law or in equity, known or
unknown, asserted or unasserted, suspected or unsuspected arising under any state or federal law,
common law, statute, or other regulation of any kind, or arising from any contract or agreement,
which the Parties have or have had that relate to this Dispute (“Released Claims™). The Released
Claims are to be broadly construed and include all of those related to the Dispute, as defined above,
up through the date of this Agreement. For purposes of clarity, this release does not apply to or
release any claims or assertions regarding invoices issued or payments due or disputed pursuant to the
CP Trackage Rights Agreement or the HCRRA Trackage Rights Agreement. This release does not
apply to or release any future claims, including but not limited to any claims arising out of the
Construction and Co-Location Agreements or the CP Trackage Rights Agreement or the HCRRA

Trackage Rights Agreement,



For purposes of clarity and not limitation, the Released Claims include but are not limited
to all claims or aésertions that were raised or could have been raised at the STB or in the Lawsuit.
The Released Claims also include but are not limited to all claims or assertions related to the
Dispute, such as the effects of removal of the sidetracks identified in Paragraph 4 below upon
TCWR’s freight rail service and operations, including freight forwarding and storage in transit
(whether approved or unapproved by any Party or any TRA), adjustment, replacement, or
reconstruction of the freiéht tracks, the alternative route currently provided to TCWR, harm to the
Council, HCRRA, CP, and/or Hennepin County caused by TCWR’s Lawsuit and/or opposition at
the STB, any dispute that the Council or HCRRA’s actions is a taking of any TCWR property or
other right, and/or any harm to TCWR, including any damages its shippers and customers, or
potential shippers and potential customers have claimed or may claim due to the construction or
operations of the SWLRT Project but not including Damages as described in the Construction or
Co-Location Agreements.

TCWR acknowledges and agrees that TCWR will not encourage or facilitate other persons
or parties to take action against the Council, Hennepin County, HCRRA or CP as to the Lawsuit
and/or the subjects released herein or before the STB. TCWR agrees to provide reasonable
cooperation in the defense of any claim asserted by TCWR shippers against the Council, Heanepin
County, or HCRRA. Notwithstanding the foregoing, nothing herein shall release the Parties from
their obligations under this Agreement,

Concurrent with this Agreement, TCWR, and the Council are also signing the Construction
Agreement, which will govern roles and responsibilities of the parties during construction (if any),
and TCWR, HCRRA, and the Council are signing a Co-Location Agreement, which will govern

roles and responsibilities if the construction is completed and the SWLRT is operational. On



execution of the Construction Agreement, the Co-Location Agreement, and this Agreement, the
Released Claims are fully released, satisfied, discharged and settled. The release contained in this
Agreement is a broad, general release and the Parties waive and assume the risk of any claims or
damages which exist as of this date but of which the Parties do not know, whether through
ignorance, error, oversight, negligence, or otherwise, and which, if known, would materially affect
the Parties’ decision to enter this release. This release applies whether or not the SWLRT Project
is constructed or continuously operated and whether or not the milestones in the Payment to TCWR
identified in this Agreement are reached.

3. Payment to TCWR: To resolve the Dispute, the Council will make the following

payments under this Agreement:
$18,500,000 to TCWR apportioned and conditioned as follows:

a. $500,000 within seven days after TCWR sends the STB and shipper
letters attached as Exhibits Cand D ;

b. $2,000,000 14 days after the later of the effective date of a STB decision
on the petition for declaratory order allowing for the SWLRT Project to
proceed or the effective date of the notice of exemption allowing
HCRRA to acquire CP’s common catrier rights on the Bass Lake Spur.

¢. Ifthe Council issues a limited notice to proceed to the civil construction
contractor for the SWLRT Project, $10,000,000 within 14 days after the
Council issues the limited notice to proceed;

d. If the Council issues a Full Notice To Proceed (“FNTP”) to the
construction contractor, $4,000,000 within 14 days after the Council
issues the FNTP; and

e. $2,000,000 within 30 days after revenue operations begin or five years
after the FNTP, whichever occurs first.

The Council will provide TCWR a Form 1099 for these payments and deliver these

payments to President Twin C;/y & Western Railroad Company, 2925 12" St. East, Glencoe, MN
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55336. Except as separately agreed between the Council and CP, each Party is responsible for its
own attorney’s fees, costs, and disbursements.

4, Co-Location and Construction Cooperation: Certain parties have executed and

will carry out, as part of the overall settlement between the Parties, the terms of that certain Co-
Location Agreement attached as Exhibit F and that certain Construction Agreement attached as
Exhibit E. Those agreements are incorporated as though set forth fully herein.

To the extent the Council constructs the freight line rail improvements on the Bass Lake
Spur and Kenilworth Corridor identified on the SWLRT Project construction plans, the
coordination and cooperation during construction and thereafter are defined in the Construction
Agreement and the Co-Jocation Agreement.

TCWR is currently using sidings in the Bass Lake Spur. Upon 60 days notice from the
Council, but no sooner than November 1, 2018, TCWR will cease all use of the Subject Sidings
matked as A and B1 on Exhibit A (Siding Group I), and vacate and remove all propesty from the
Subject Sidings marked as A and B1 on Exhibit A (Siding Group I), notwithstanding any right
TCWR has alleged under any applicable agreement or otherwise to use such tracks.

Upon 60 days notice from the Council, but no sooner than by September 1, 2019, TCWR
will cease all activity and vacate and remove all property from the Subject Sidings marked as E
and F on Exhibit A (Siding Group II) and a portion of Siding D east of the Skunk Hollow Switching
Wye turnout,

Upon 60 days of notice from the Council, but no sooner than, by May 25, 2020, TCWR
will cease all activity and vacate and remove all property from the Subject Sidings marked as C
and the remainder of D on Exhibit A (Siding Group III), notwithstanaing any right TCWR has

alleged under any applicable agreement or otherwise to use such tracks..



Upon 60 days of notice from the Council, but no sooner than July 1, 2020, TCWR will
cease all storage activity and freight forwarding from the remaining sidings.

5. Full Accord and Satisfaction: This Agreement, and the payment of the foregoing

consideration to TCWR upon full and final execution hereof and the meeting of the conditions
therein, is in full accord, satisfaction, and final compromise and settlement of the Dispute and the
Parties known and unknown claims against each other, which relate to the Dispute.

6. Communication to STB of Cooperation and No Opposition: Within 24 hours

after all Parties execute this Agreement, TCWR will communicate in writing to the STB by sending
a letter no longer opposing the SWLRT Project and STB filings and withdrawing its opposition.
Additionally, within 24 hours after all Parties execute this Agreement, TCWR will communicate
in writing to any shippers, potential shippers, other customers, or potential customers in addition
to any other municipality, government official, person or entity (jointly referred to as “shippers,
customers, or entities”) its withdrawal of its opposition to the Project. The letters will contain the
content shown in the attached Exhibits C and D.

TCWR also agrees not to facilitate any challenges or claims in any forum by any shippers,
customers, or entities related to or arising out of the constrﬁction or operation of the SWLRT
Project, including rehabilitation of the Bass Lake Spur West as detailed in Section ___ of this

Agreement.

7. Stipulation of Dismissal with Prejudice: The Parties shall execute the stipulation

for dismissal of the Lawsuit with prejudice that is attached hereto as Exhibit B (the “Stipulation”).
Upon execution of this Agreement, the Parties” counsel shall notify the Court of the settlement and

that the Stipulation will be filed within approximately five (5) days.




8. Legal Counsel: The Parties acknowledge they have carefully read this Agreement,
consulted with their legal counsel, and voluntarily enter into this Agreement after having been
advised by their respective counsel. The Parties acknowledge they have fully negotiated this
Agreement and have not relied upon any statements by any other Party, its employees, officials,

agents, insurers, or attorneys, in agreeing to this Agreement.

9. Enforceability and Governing Law: This Agreement will be construed and
interpreted in accordance with the laws of the State of Minnesota. It is the express intent of the
Parties that this Agreement be binding and enforceable under the principals of law applicable to
contracts and that the Agreement itself may be used as evidence in a subsequent proceeding in
which any Party alleges a breach of this Agreement. The state or federal courts in Hennepin County,
Minnesota, will be the exclusive forum for litigation regarding the interpretation or enforcement of
this Agreement. By agreeing to this settlement, the Parties in no way admit liability of any kind.
This Agreement is binding upon and inures to the benefit of the Parties and their successors and
assigns. If any Party wishes to assign this Agreement it will provide the other Parties with 48 hour
notice of its assignment intent and the other parties’ consent to such an assignment will not be
unreasonably withheld. The consent and notice obligations do not apply if the assignment occurs
by operation of law.

10,  Insurance and Indemnity: From the date (to be provided upon closing) that the
Council closes on the Real Estate Purchase Agreement (Bass Lake Spur) and the HCRRA Property
Transfer Agreement (Kenilworth) until th.e effective date of the Co-Location Agreement, TCWR
will comply with Sections 8.2,9.2, 9.3(a), and 9.3(c) of the Co-Location Agreement.

11.  Bass Lake Spur West Rehabilitation: The Bass Lake Spur West will be maintained

at FRA Class 2 track level pursuant to the CP Trackage Rights Agreement. If the Council closes on




the Real Estate Purchase Agreement (Bass Lake Spur), then the rehabilitation obligations described
in this section will apply. Ifthe Council does not close on the Real Estate Purchase Agreement (Bass
Lake Spurj then this section does not apply.

Although rehabilitation of the Bass Lake Spur West (“BLS West”) is not part of the SWLRT
Project, the salvage from the Kenilworth Corridor is intended to be used for the BLS West
rehabilitation. To the extent the salvage from the Kenilworth Corridor is not used for such
rehabilitation, then such salvage will belong to the Council. In addition, as to rehabilitation of the
BLS West, with respect to the proposed freight rail improvements between Tower E-14 and STA
33400 (west of TH 169) west to Tower E-14, Hennepin County, HCRRA, and the Council agree
that, consistent with all applicable laws and rules, the following work is to be performed prior to

SWLRT Revenue Service:

a. Remove approximately 8,355 feet of existing 1 12RE jointed rail and replace with

approximately 8,355 feet of 115RE jointed rail removed from the Kenilworth Corridor
(mainline);

b, Remove and replace 1,600 wood ties, clips, spikes and plates (mainline);

c. Installation of new #11 turnout west of Dominick Drive (replace existing turnout);
d. Installation of new #11 crossover west of 11th Avenue (replace existing crossover);
e. Up to 500 TF ballast undercut and cleaning (mainline);(mainline and siding).

f, Bridge repairs at Rowland Rd (shore existing 3 exterior beams, remove loose pier
concrete, remove intetior drains, form and pour new repair concrete on each side of existing
pier);

g. All new turnouts or crossovers will be # 11 complying with BNSF/UP mainline
standards;

h. Install new east facing crossover at location to be specified by TCWR near 11"
Avenue; and

i, Surface and lining of the BLS West mainline and portions of siding in vicinity of
replaced turnout and crossover.



12.  Solicitation For 2019 Maintenance Contract For Bass Lake Spur: A solicitation

will be issued for a maintenance service provider to maintain the Bass Lake Spur at the end of CP’s
maintenance contract on June 30,2019, consistent with the terms of the Co-location Agreement (even
if the Co-location Agreement is not yet effective).

13.  Prior Agreements: The terms of this Agreement supetsede and terminate all prior.

agreements, representations, and communications between the CP, the Council, Hennepin County,
and HCRRA, on the one hand, and TCWR, on the other hand, regarding the Dispute, whether written
or oral. For the avoidance of doubt, the Parties do not intend this Agreement, except as otherwise
provided in the Construction and Co-Location Agreements, to supersede or terminate the parties’
rights under the HCRRA Trackage Rights Agreement or the CP Trackage Rights Agreement. Also
for the avoidance of doubt, this paragraph does not alter the Mutual Releases provided hetein.

14. Counferpart : This Agreement may be executed in any number of counterparts, each
of which when executed will be deemed an original and the counterparts will together constitute one
Agreement. A copy of this Agreement, including its signature pages, will be binding and deermed
an original,

15.  Dismissal of Claims: This Agreement may be used to secure the dismissal with
prejudice of any related lawsuit (including 18-CV-01088 filed in the United States District Court
for the District of Minnesota), STB action, or other legal action, including in arbitration, that

currently exists and that could exist now or in the future, related to or arising from the Dispute.

16.  Warranty of Legal Capacity: The individuals signing this Agreement represent
and warrant on behalf of each Party that they are duly authorized to execute this Agreement and

that this Agreement constitutes the respective Party’s valid, binding, and enforceable agreement.
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17.  TCWR Responsible for Taxes: The Payments to TCWR detailed in this

Agreement are made without the opinions or advice of the Council, HCRRA, Hennepin County or
CP on taxability under the Internal Revenue Code or any local law, state law or federal law. TCWR
is fully responsible to any federal, state or local taxing authority for its taxes, including any interest
or penalties, which may arise from payment under this Agreement.

18.  Council, Hennepin County, and HCRRA Approval: The Council, Hennepin

County, and HCRRA represent that if approval of their tespective governing boards is required,

that they obtained any such approval before executing this Agreement.

11



IN WITNESS WHEREOF, we have executed this agreement on the dates below:

TWIN CITIES & WESTERN RAILROAD

COMPANY
// ™ ” s A
2 TN 7 Y % G4 :
Dated: “ 1, szu;; // D WO y By:/$ 7// { (,L/A/é £ P
/2 VNS 7

METROPO AN@
Dated: 7//5',/21,/& By: /ﬂ‘—ﬂvé — F(t

“Weston Kooistra
Regional Administrator
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Dated: '7 - 171k

HENNEPIN COUNTY

BY:Q—; A. Cébb(f\

Dated:. 7/’? / /
7 &

Dated: 7/!$)[£/

C/Chair

HENNEPIN COUNTY REGIONAL
AUTHO

Dt

Chair

Soo Line Railroad Company

o CUSEOT

v W‘ Flupvee
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Exhibit A- Subject Siding
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Exhibit B - Stipulation of Dismissal with Prejudice
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UNITED STATES DISTRICT COURT

DISTRICT OF MINNESOTA
TWIN CITIES & WESTERN
RAILROAD COMPANY,
Plaintiff Case No: 0:18-¢v-01088-DWF-SER
\2
METROPOLITAN COUNCIL,
HENNEPIN COUNTY REGIONAL

RAILROAD AUTHORITY AND SOO
LINE RAILROAD COMPANY D/B/A
CANADIAN PACIFIC RAILWAY,

Defendants

JOINT STIPULATION AND NOTICE FOR DISMISSAL WITH PREJUDICE

Plaintiff Twin Cities & Western Railroad Company and Defendants Metropolitan Council,
Hennepin County Regional Railroad Authority, and Soo Line Railroad Company d/b/a/
Canadian Pacific (hereinafter collectively the “Parties™), by and through their counsel, file this
stipulation and agree as follows:

WHEREAS, Plaintiff served a Complaint in the above-referenced matter (“the

Complaint”) on Defendants on April 25,2018 and April 26, 2018;
WHEREAS, the Parties have agreed that this action be dismissed with prejudice;
NOW, THEREFORE, the Parties agree as follows:

1. This stipulation is filed pursuant to Federal Rule of Civil Procedure

41(a)(1)(A)().
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2. The Complaint shall be dismissed with prejudice. Bach Party is responsible for its

own attorney’s fees, costs, and disbursements.

Dated:  ,2018 By: _/s/
David R. Marshall (#0184457)
Leah C. Janus (#0337365)
Benjamin R, Tozer (#0393453)

FREDRIKSON & BYRON, P.A.
200 South Sixth Street, Suite 4000
Minneapolis, MN 55401-1425
Telephone: 612.492.700

Attorneys for Plaintiff Twin Cities & Western Railroad
Company

Dated: , 2018 By:__/s/
Katie Crosby Lehmann (#257357)
Jan M. Conlin (#192697)
Heather M. McElroy (#34168X)
Kyle W. Wislocky (#393492)

CIRESI CONLIN LLP

225 South Sixth Street

Suite 4600

Minneapolis, MN 55402

Phone: (612) 361-8200

Fax: (612)361-8217

E-mail; KCL@CiresiConlin.com
E-mail: IMC@CiresiConlin.com_
E-mail: HMM@CiresiConlin.com
E-mail: KWW@CiresiConlin.com

Attorneys for Defendants Metropolitan Council and
Hennepin County Regional Railroad Authority
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Dated:

,2018

By: _ /s/
Andrew W, Davis (#0386634)

STINSON LEONARD STREET LLP
50 South Sixth Street, Suite 2600
Minneapolis, MN 55402

Phone: (612) 335-1500

Fax: (612) 335-1657
andrew.davis@stinson.com

David F. Rifkind (pro hac vice motion granted 5/11/18)
STINSON LEONARD STREET LLP

1775 Pennsylvania Avenue NW, Suite 800
Washington, D.C. 20006

Phone: (202) 969-4218

Fax (202) 572-99%4

david.rifkind@stinson.com

Attorneys for Defendant Soo Rdilroad Company
d/b/a Canadian Pacific
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UNITED STATES DISTRICT COURT

DISTRICT OF MINNESOTA
TWIN CITIES & WESTERN ) Court File No. 0:18-cv-01088-DFW-SER
RAILROAD COMPANY, )
)
Plaintiff, )
) PROPOSED ORDER GRANTING
V. ) JOINT STIPULATION FOR
) DISMISSAL WITH PREJUDICE
METROPOLITAN COUNCIL, )
HENNEPIN COUNTY REGIONAL )
RAILROAD AUTHORITY AND SOO )
LINE RAILROAD COMPANY D/B/A )
CANADIAN PACIFIC RAILWAY, )
)
Defendants. )

Plaintiff Twin Cities & Western Railroad Company and Defendants Metropolifan Council,
Hennepin County Regional Railroad Authority, and Soo Line Railroad Company d/b/a/ Canadian
Pacific (hereinafter collectively the “Parties”), by and through their counsel, have filed a Joint
Stipulation for Dismissal with Prejudice. The Parties represent that they have met and conferred
regarding the Joint Stipulation and have stipulated pursuant to Local Rule 7.1(2)(2) that the present
action may be dismissed with prejudice,

Therefore, the Court APPROVES the Joint Stipulation for Dismissal with Prejudice. It is
hereby ORDERED AND ADJUDGED that the Complaint is DISMISSED WITH PREJU DICE

to any further suit being brought against Defendants Metropolitan Council, Hennepin County

Regional Railroad Authority, and Soo Line Railroad Company concerning the subject matter of

this case.
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SO ORDERED this day of , 2018,

HONORABLE DONOVAN W, FRANK
UNITED STATES DISTRICT JUDGE
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Exhibit C: TCWR Letter to STB
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TO: The Surface Transportation Board

FROM.: Twin Cities & Western Railroad

RE: Withdrawal of Opposition and Support of Board Approval in Docket Nos. FD 36178 and
FD 36177

Twin Cities and Western Railroad (“TCW”) files this letter to inform the Board that
TCW no longer opposes and hereby withdraws its opposition to Metropolitan Council’s request
for issuance of a State of Maine declaratory order filed in STB Docket No. 36178 or the notice
of exemption filed by Hennepin Country Regional Railroad Authority (‘HCRRA”) in STB
Docket No36177 (collectively, “the Filings”). TCW is satisfied that as a result of various
agreements between the parties, the SWLRT Project will protect its interests and those of its
shippers, customers, or entities. TCW also agrees that the current route is sufficient, and no
alternative or replacement route to the St. Paul Yard is needed at this time.

TCW, the Council, HCRRA and Soo Line Railroad Company d/b/a Canadian Pacific
engaged in Board-sponsored mediation following the Board’s suggestion of this path in its May
22,2018 order in Docket No. FD 36178, As a result of the mediation process, TCW'’s concerns
related to the construction or operation of the SWLRT Project and approval of the Petitions

"have been mutually and satisfactorily resolved. TCW will communicate the same to its
shippers and urge each of its shippers to likewise support approval of the Filings and requested
Board action as filed.

TCW has additionally agreed to dismiss its federal district court action filed in the
District of Minnesota (18-CV-01088). As a result, the federal district court litigation should not

provide any basis to stay or impede the Board from ruling on the Petitions.

TCW appreciates the Board’s careful attention to the important issues and willingness to
facilitate a full and fair resolution for all.

Sincerely,

Twin Cities & Western Railroad COMPANY

Dated: By:
[ts:
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Exhibit D: TCW Letter to Shippers
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1

TO: [Insert Shipper Names]

FROM: Twin Cities & Western Railroad

RE: Withdrawal of Opposition and Support of Board Approval in Docket Nos. FD 36178 and
FD 36177

Twin Cities and Western Railroad (“TCW?) writes to inform you that TCW no longer
opposes the Southwest Light Rail Transit Project (“SWLRT Project”), and has withdrawn its
opposition to approval of the Surface Transportation Board filings by the Metropolitan Council
and the Hennepin Country Regional Railroad Authority (“HCRRA”) in Docket Nos. FD 36178
and FD 36177 (“the Filings”). TCW encourages you to commaunicate to the Board that you no
longer oppose the SWLRT Project as it is currently structured, As you may know, TCW, the
Council, HCRRA and Soo-Line Railroad Company d/b/a Canadian Pacific engaged in Board-
sponsored mediation following the Board’s suggestion of this path in its May 22, 2018 order in
Docket No. FD 36178.

As a result of the mediation process, the parties have reached a series of agreements that
resolve TCW’s concerns related to the potential disruptions of its operations during the four
year construction period, the shared usage of the corridor in the future, and the potential impacts
from the removal of the sidetracks. TCW is confident that as a result of those agreements, it
will be able to maintain the level of service to its shippets and customers that it currently does.
TCW has additionally agreed to dismiss its federal district court action filed in the District of
Minnesota.

TCW greatly appreciates the support the shippers have given it during the proceeding.
That support has been critical in helping TCW to resolve your concerns, TCW is happy to
discuss the impact of those agreements on your operations and its reasons for no longer opposing
the SWLRT Project as currently presented to the Board. TCW is hopeful that you will likewise
withdraw any opposition to the Project, and consider informing the STB that your concerns have
been resolved as well.

Sincerely,
TWIN CITIES & WESTERN RAILROAD
COMPANY
Dated: : By:

Its:
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CONSTRUCTION AGREEMENT
BETWEEN
METROPOLITAN COUNCIL
AND
TWIN CITIES & WESTERN RAILROAD COMPANY


















148 “TCWR Modifications Completion Certificate” means the certificate issued by TCWR
after inspection that evidences TCWR’s acknowledgement that the relevant Modifications have
been completed and are suitable for operation of the Freight Rail Service.

1.56  “Wayzata Subdivision” means the portion of BNSF’s right of way in Minneapolis, MN
from MP 11.79 to 12.2 where Council operates LRT on BNSF property and from MP 12.2 to
13.0 (known as the Cedar Lake Junction) where Council operates LRT adjacent to BNSF

property.

1.49  “Unsafe Work” means Work that, after inspection, TCWR determines would materially
impair the safety or efficient operation of Freight Rail Service.

1.50 “Work” means the entire completed construction of Modifications, to be constructed
pursuant to Contract Documents. Work includes and is the result of performing or furnishing
labor and furnishing and incorporating materials and equipment into the construction, performing
or furnishing hoisting, scaffolding, or temporary bracing or shoring, and performing or
furnishing services and furnishing documents, as required by the Contract Documents, Work will
be divided into separate SSWPs.

SECTION 2. DESIGN
2.1 Design.

a. The Council shall design all Modifications, including preparation of final plans
and specifications as the Council deems necessary and appropriate, at the
Council’s sole cost and expense. The Council shall provide a certificate of
contractor’s professional liability insurance related to the Project design upon
request. The Council shall procure professional liability insurance related to the
Project design. Such insurance shall provide coverage for liability arising from
professional errors, acts, and omissions, including resulting bodily injury or
property damage. The limit of insurance shall not be less than $50,000,000 each
claim and in the annual aggregate.

b. The Parties acknowledge that the design of the Project requires TCWR to operate
Freight Rail Service on a combination of existing and newly constructed Freight
Rail Facilities during construction. The schedule for operating on specific Freight
Rail Facilities will be identified in the SSWPs. Except for Pre-Planned Outages as
defined herein, the Freight Rail Facilities will be designed, constructed and
maintained in a condition that permits safe, continuous, and uninterrupted
operation of Freight Rail Service on a track structure based on not less than
AREMA ES80 loading.

c. Except for Pre-Planned Outages, the design of the Modifications shall provide for
TCWR to operate continuous and uninterrupted Freight Rail Service on a single
contiguous line on the Corridor and a segment of BNSF Railway Wayzata
Subdivision, with the following modifications:















seven (7) working days for plan submittals of nineteen (19) sheets or less. Review time will be
based on the number of sheets submitted in a 24-hour period of the Council’s submittal of
proposed Change Order to TCWR. Upon the Council’s request, TCWR shall promptly meet and
confer with the Council to address comments raised by TCWR with respect to proposed Change
Order. In emergency situations, the Council may begin implementation of a Change Order prior
to receipt of comments from TCWR.

47  Ownership of Modifications. All Modifications made, changed or relocated by the Council
on the Corridor (except for the Hopkins Depot owned by TCWR), including but not limited to
the Freight Rail Facilities, will be owned by the Council.

48  Salvage. The Council shall retain all materials salvaged from the Work.

49  As-Built CAD Drawings. After the Construction Completion Date, the Council shall
furnish to TCWR a minimum of one (1) set of as-built plans for the Modifications included in
the Project, at no cost to TCWR, prepared in U.S. Customary Units, and a minimum of one (1)
set of computer diskettes, containing as-built CAD drawings of the Modifications. The “as-built
plans” shall (i) depict all information in Project engineering stationing and mile post pluses, (ii)
include plan and profile, structural drawings and specifications, and drainage plans, and (ii1)
show all Freight Rail Facility Modifications.

410 LRT System Testing. The Council shall have the right to conduct testing of the LRT
Facilities on the Corridor, including pre-revenue service testing of vehicles and passenger
carriage, and to conduct tours and other promotional activities on the Corridor. The Council
shall coordinate the testing and promotional activities with TCWR through the Construction
Coordination Committee.

4,11  Permits. The Council shall be responsible for obtaining all required environmental and/or
planning documents, including any environmental permits, needed for the Project. If the permit
process requires that TCWR sign the permit application or request, TCWR shall, after reviewing
the application or request and all related documents, respond to any requests to sign a permit
application or request within fourteen (14) days of request by the Council, and shall advise the
Council in writing of the reasons for any refusal to comply with a request, specifying how the
Work that is the subject of the request would materially impair the safety or efficient,
continuous, and uninterrupted operation of the Freight Rail Services. In the event of any such
refusal, TCWR shall meet and confer with the Council to address the reasons why TCWR
believes the Work would materially impair the safety or efficient, continuous, and uninterrupted
operation of the Freight Rail Service so as to justify TCWR’s refusal to sign a permit application
orrequest. If the Council concurs with TCWR, the Council shall modify its permit application to
address the reasons for TCWR’s refusal, and resubmit the request to TCWR. If the Parties are
unable to reach agreement the matter shall be submitted to dispute resolution in accordance with
Section 15.

4.12  Clearing of Wrecks. During the period of construction, TCWR shall, at its sole expense,
be responsible for clearing all freight rail derailments and wrecks occurring on the Corridor for
which it is liable as provided in the HCRRA Trackage Rights Agreement and CP Trackage
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Rights Agreements. Any derailment which is caused, in whole or in part, by Council’s
Contactors shall be the responsibility of Council and shall be cleared promptly.

413 Temporary Crossings and Roadways. The Council shall providle TCWR with an
opportunity to review and comment on any proposed temporary at-grade crossings used during
construction, whether roadway (including temporary haul roads) or pedestrian, that could Foul
the freight rail tracks, in accordance with the process for review and comment on Management
Plans set forth in Section 3.3.

SECTION 5. ACCEPTANCE OF WORK

5.1 Inspection.

a. The Council shall be responsible for constructing all Work at the sole cost and
expense of the Council, in accordance with the Contract Documents. TCWR shall have
the right to review and inspect the as-built condition of all Work on the Freight Rail
Facilities for compliance with Contract Documents prior to the Council’s acceptance of
the Work from the Council’s Contractor.

b. Inspection Process:

1. The Council shall provide TCWR with seven (7) days advance notice of
the date on which the Council anticipates reaching an Inspection-Point or
Return to Service Date, as identified in a SSWP, of any Work on Freight
Rail Facilities.

ii. The Council shall notify TCWR of the date on which the Inspection-Point
or Return to Service Date has been achieved and the Work is available for
TCWR’s inspection. TCWR shall complete its inspection and provide
written notice of any Unsafe Work identified by TCWR in its inspection
within seven (7) days from the date of such notice that the Work has
reached an Inspection-Point or Return to Service Date.

TCWR’s Notice of Unsafe Work must specify the reason(s) the Work is
unsafe, and the actions which, in the opinion of TCWR, must be taken to
make the Work safe and operational. The Council shall in good faith take
reasonable steps to address the Unsafe Work specified in TCWR s notice.

1il. The Council shall require the Council’s Contractor to make corrections of
Unsafe Work and notify TCWR when the Work identified by TCWR as
Unsafe Work has been corrected, and TCWR shall have up to five (5) days
to conduct an inspection of the corrected Work. Upon such further
inspection, TCWR shall either provide a further notice of Unsafe Work, or
a notice that the Unsafe Work has been corrected. The process shall
repeat until the Unsafe Work is in compliance with the Contract
Documents. Disagreements between the Council and TCWR with respect
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to the existence of Unsafe Work shall be resolved in accordance with the
dispute resolution process specified in Section 14.10.

iv. TCWR’s failure to inspect the Work within the time specified in this
Section shall be deemed to waive TCWR’s right to inspect the Work.
TCWR’s failure to inspect the Work, or to notify the Council of Unsafe
Work within the time specified in this Section shall be deemed a waiver of
TCWR’s right to request any further changes, except for any changes
necessary to correct Unsafe Work that would materially impair the safety
or efficient operation of the Freight Rail Services.

52 Substantial Completion & Construction Completion Date.

a. The Council will providle TCWR with written notice of the Construction
Completion Date after the Council determines that all of the Modifications to be
constructed pursuant to this Agreement have progressed to the point it is sufficiently
complete and in accordance with the Contract Documents (‘“Substantial Completion”).
Together, the Parties will inspect the Freight Rail Facilities in the Corridor and the
process in accordance with Section 5.1.

SECTION 6. ACCESS RIGHTS TO KENILWORTH CORRIDOR

6.1 Access to Freight Rail Facilities. The Council and Council’s Contractor shall have access
to the Freight Rail Facilities from the Construction Commencement Date until the Construction .
Completion Date as outlined in the SSWPs.

6.2  Maintenance of Freight Rail Facilities. TCWR is responsible for inspecting, maintaining,
and repairing the Freight Rail Facilities in accordance with the HCRRA Trackage Rights
Agreement until the Construction Commencement Date and after the Construction Completion
Date. The Council’s Contractor shall be responsible for necessary inspection, maintenance,
repair and renewal of Freight Rail Facilities on the Kenilworth Corridor and Bass Lake Spur
from the Construction Commencement Date until the Construction Completion Date.

6.3  Third Party Providers.

a. In the event either party utilizes the services of a third party, other than CP, to
provide any of its flagging, dispatch, maintenance, repair or replacement obligations
hereunder, the party shall assure that such third party provider is qualified to perform
such flagging, dispatch, maintenance, repair and replacement obligations on the Freight
Rail Facilities, and the shared freight and LRT crossings at 5th Ave S, Blake Road,
Wooddale Avenue, Beltline Blvd, and West 21st Street, has all certifications for such
work, and is in full compliance with 49 CFR Part 214 relating to third party contractors
and industry standards including those of the American Railway Engineering and
Maintenance-of-Way Association (AREMA). Any third party provider of maintenance or
repair of the Freight Rail Facilities shall, immediately upon selection and thereafter at
least sixty (60) days prior to the contract anniversary date, provide an annual maintenance
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11.3  Drug Free. TCWR shall not permit the possession or use of intoxicating liquors or illegal
drugs by TCWR, or its agents, or employees, or subcontractor upon any Council facility or

property.
SECTION 12. INSURANCE, LIABILITY AND INDEMNITY

12.01 Section 12 Definitions. The following definitions apply only to this Section 12.

“Council Party” means any one or more of: (i) the Council and one or more of their
officers, directors, employees, agents, licensees, invitees, or contractors, including any Council
Contractor; (i1) any person other than a TCWR Party on the shared corridor in connection with
council activities.

“Council Activity” means all activities conducted by or for the Council within the Corridor
related to the construction, maintenance, operation, repair, and replacement of LRT Facilities or
Freight Rail Facilities and the commissioning and testing of the Council’s LRT vehicles or Council
LRT Facilities.

“Environmental Law” means any applicable current or future federal, state or local
statute, regulation, code, rule, ordinance, permit, license, order, judgment, decree, injunction or
common law relating in any way to human health, occupational safety, natural resources, plant or
animal life, or the environment including, without limitation, principles of common law and
equity, the Hazardous Materials Transportation Act, the Resource Conservation and Recovery
Act, the Comprehensive Environmental Response, Compensation and Liability Act, the Toxic
Substances Control Act, and any similar or comparable state or local law.

“Environmental Loss or Damage” means all investigations, cleanups, removals,
remediations, response actions, requirements, or any expense of every character at any location,
whether on or off the shared corridor or on public or private property (including, without
limitation, amounts paid under any Environmental Law, and including all expenses and
attorneys’ fees incurred in the investigation, defense or settlement of any actual or threatened
legal proceeding), as well as all fines, penalties, or other obligations arising under any
Environmental Law, arising from, resulting from, related to, or incurred in connection with or
with respect to Hazardous Materials released on or from an activity conducted on or about the
shared corridor and including, without limitation, damages or injuries to public property (real or
personal and including, without limitation, natural resources).

“Environmental Tort Liability” means all claims for damages for personal injury or
property damage arising from, resulting from, related to or incurred in connection with
Hazardous Materials released on or about the shared corridor (including without limitation,
punitive damages), claims (formal or informal), actions, judgments, suits, liability, cost, injuries,
deaths, losses, fees, charges, or expenses (including, without limitation, amounts paid under any
State or Federal workers compensation law, and including all expenses and attorneys’ fees
incurred in the investigation, defense or settlement of any actual or threatened legal proceeding).

“Hazardous Materials” means (A) any pollutant, contaminant, hazardous, toxic,
radioactive or infectious or other substance, material or waste defined, listed or regulated under
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12.2

under the CGL utilizing ISO CG 20 26 07 04 and ISO CG 20 37 07 04, or
their equivalent. Such coverage shall be maintained for a minimum period
of three years following final acceptance of the Modifications by the
Council of the Work related to this Agreernent. This insurance shall be
primary and non-contributory with respect to any other insurance or self-
insurance programs afforded to the Council or TCWR. There shall be: (1)
no endorsement or modification of the CGL to make it excess over other
available insurance, (2) no exclusions for any contractual liability assumed
within fifty (50) feet of a railroad, (3) provisions requiring insurers to
waive any subrogation or recovery that may exist against TCWR, its
affiliate, subsidiaries, officers, directors, employees or agent or the
Council, its members, officers, directors, employees or agents.

b. Automobile and Umbrella Liability Insurance. The Council’s Contractor
shall maintain business automobile coverage, ISO CA 00 01, 1997 or later edition, and if
necessary an Umbrella Liability policy on a following-form ba81s for liability arising out
of the operation, maintenance or use of any automobile, whether owned, non-owned,
rented or leased, with a limit of not less than $100,000,000 each accident.

L. Pollution liability coverage equivalent to that provided under the
ISO pollution liability-broadened coverage for covered autos endorsement (CA 99
48) shall be provided, and the Motor Carrier Act endorsement (MCS 90) shall be
attached.

ii. The Council, its officers, agents and employees, and TCWR, shall
be included as an additional insured by endorsement, ISO Form CA 20 48 02 99 or
equivalent.

C. Contractor Pollution Liability (CPL). The Council’s Contractor shall
maintain this coverage with limits not less than $10,000,000 each claim and $10,000,000
annual aggregate. Coverage shall include bodily injury, property damage, including loss
of use of property, clean-up costs, defense (including costs and expenses incurred in the
investigation, defense, or settlement of claims), products and/or completed operations,
and contractual liability. Coverage shall also be provided for transport of waste and non-
owned disposal sites, if the Council’s Contractor is disposing of waste.

1. The Council and TCWR shall also be listed as an insured on such
policy.

d. Certificates of Insurance evidencing that the above insurance is in place
must be provided to TCWR prior to the Construction Commencement Date.

Council Insurance.
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a. Builder’s Risk Property Insurance. Council will maintain a Builder’s Risk
policy for the Project. Policy shall be written on replacement cost basis and shall provide
a waiver of subrogation in favor of TCWR.

b. Railroad Protective Liability Insurance. Council will maintain a Railroad
Protective Liability Insurance naming TCWR as a named insured having limits of not
less than $100,000,000 each occurrence and in the aggregate. The policy shall be issued
using Insurance Services Offices forms CG 00 35 04 13 and CG 28 31 04 13, or their
equivalents.

C. Certificates of Insurance evidencing that the above insurances is in place
and a copy of the original Railroad Protective Liability policy must be provided to
TCWR prior to the Construction Commencement Date.

12.3 RESERVED

12.4 INDEMNITY AND RELEASE

TO THE FULLEST EXTENT PERMITTED BY FEDERAL LAW AND STATE LAW,
THE COUNCIL WILL INDEMNIFY, DEFEND, AND HOLD HARMLESS TCWR AND
TCWR’S AFFILIATED COMPANIES, PARTNERS, SUCCESSORS, ASSIGNS, LEGAL
REPRESENTATIVES, OFFICERS, DIRECTORS, SHAREHOLDERS, EMPLOYEES
AND AGENTS (COLLECTIVELY, “INDEMNITEES”) FOR, FROM, AND AGAINST
ANY AND ALL LOSS OR DAMAGE, AND, ENVIRONMENTAL LOSS OR DAMAGE,
AND ENVIRONMENTAL TORT LIABILITY OF ANY NATURE, KIND OR
DESCRIPTION OF ANY PERSON OR ENTITY DIRECTLY OR INDIRECTLY
ARISING OUT OF, RESULTING FROM, OR RELATED TO (IN WHOLE OR IN
PART) (COLLECTIVELY, THE “COVERED LIABILITIES”):

i. THIS CONSTRUCTION AGREEMENT (INCLUDING, WITHOUT
LIMITATION, ITS ENVIRONMENTAL PROVISIONS);

ii. ANY RIGHTS OR INTERESTS GRANTED PURSUANT TO THIS
CONSTRUCTION AGREEMENT;

iii. OCCUPATION AND USE OF THE CORRIDOR IN CONNECTION WITH
THE PROJECT BY THE COUNCIL, OR ANY CONTRACTORS, SUBCONTRACTORS,
AGENTS, INVITEES, LESSEES, LICENSEES AND PERMITTEES OF THE COUNCIL,
OR ANYONE DIRECTLY OR INDIRECTLY EMPLOYED BY THE COUNCIL, OR
ANYONE THEY CONTROL OR EXERCISE CONTROIL OVER (INDIVIDUALLY, A
“COUNCIL AFFILIATED PARTY”, AND COLLECTIVELY “COUNCIL AFFILIATED
PARTIES™);

iv. CONSTRUCTION ACTIVITIES, DEVELOPMENT ACTIVITIES, AND
OTHER ACTIVITIES, CONDITIONS, OCCURRENCES OR EVENTS RELATED TO
THE PROJECT IN CONNECTION WITH THE PROJECT;
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SECTION 14. MISCELLANEOUS PROVISIONS

14.1  Legal Compliance. The Parties shall comply with all applicable local, state or federal
laws or regulations. The Parties shall exert their best efforts to give all notices required by law
and to avoid violations of the law in connection with their Activities under this Agreement. The
Parties shall monitor their agents and employees for the purposes of ensuring compliance with all
applicable laws. The Parties agree that the most recent version of these shall govern at any given
time. If any change in circumstances or law will affect either Party’s compliance under this
Agreement, the Party so affected shall notify the other Party’s Project Director of the change in
circumstances or law at its earliest opportunity.

142 Independent Contractors. The Parties agree that any and all persons employed by or on
behalf of a Party to perform any Activities as an agent of a Party under this Agreement shall not
be considered employees of the other Party. Any and all claims that may or might arise under the
Workers Compensation Act of Minnesota, as applicable, on behalf of said employees or persons
while so engaged, and any and all claims made by any third person as a consequence of any act
or omission on the part of said employees or persons while so engaged in any Activities
contemplated in this Agreement, shall not be the obligation or responsibility of the other Party.

143  Agreement Conflicts. In the event of an express conflict between any provisions of this
Construction Agreement and the Co-Location Agreement, this Agreement governs from the
Construction Commencement Date to the Construction Completion Date and the terms of the
Co-Location Agreement control after the Construction Completion Date

144  Amendments. The terms of this Agreement may be changed only by mutual agreement of
the Parties. Such changes shall be effective only upon the execution of written amendments
signed by the Parties’ authorized representatives.

14.5 Non-Waiver. The failure of either Party at any time to insist upon the strict performance
of any or all of the terms, conditions, and covenants in this Agreement shall not be deemed a
waiver by that Party of any subsequent breach or default in the said terms, conditions, or
covenants by the other Party.

14.6  Severability. The provisions of this Agreement shall be deemed severable. If any part of
this Agreement is rendered void, invalid or unenforceable, such rendering shall not affect the
validity and enforceability of the remainder of this Agreement unless the part or parts which are
void, invalid or otherwise unenforceable shall substantially impair the value of the entire
Agreement with respect to either Party.

14.7  Assignment Prohibited. Neither Party shall assign their obligations under this Agreement
without receiving the express prior written consent of the other Party.

14.8 Time. The Parties agree that all obligations undertaken under this Agreement, will be
diligently performed in a manner consistent with the proper exercise of professional care and
with due consideration to Project timelines and constraints.
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EXHIBIT B: Design & Plan Summary

1. With respect to the general layout of the single track alignment as compared to existing
conditions, TCWR would:

a.

b.

Continue to operate freight service on a single contiguous line on the BLS, KC
and a segment of BNSF’s Wayzata Subdivision;

From STA 33+00 to STA 59+25, operate freight service on single contiguous line
shifted up to 13 feet south of the existing main line to accommodate the light rail
in the BLS;

From STA 59+25 to STA 234+00, operate freight service on single contiguous
line shifted up to 48 feet north of the existing freight track to accommodate the
light rail alignment in the BLS;

From STA 300+00 to STA 322+00, operate freight service on single contiguous
line shifted up to 6 feet from the existing freight track to accommodate the light
rail alignment in the KC;

From STA 322+00 to STA 343+42, operate freight service on single contiguous
line shifted up to 40 feet north of the existing freight track to accommodate the
light rail alignment in the KC; and

From STA 234+00 to STA 262+05 (note station equation: STA 300+00 ahead =
STA 262+05 back), and from STA 343+42 to STA 393+00, operate freight
service on single contiguous line in the existing freight track location in the KC.

2. With respect to the general spacing conditions in the proposed condition, the single
contiguous line clearances to adjacent features in the shared corridor in the BLS and KC
would be:

a.

b.

A typical spacing of 33 feet with a minimum of 25 feet between the freight track
center and the nearest adjacent light rail track center;

A typical spacing of 25 feet with a minimum of 15 feet between the freight track
center to the nearest edge of regional trail located in the KC when light rail is in a
tunnel;

A minimum of 10 feet between the freight track center and the nearest existing or
proposed bridge pier or retaining wall. Any permanent track center spacing less
than 25 feet includes AREMA crash wall protection for the adjacent pier or
retaining wall; and

All clearances or distances between freight track and adjacent light rail tracks or
other corridor features shall be as shown in the 100% design plans reviewed and
commented on by TCWR.

3. With respect to the proposed light rail and freight improvements between STA 33+00 and
STA 72+00 (west of TH 169 to east of the proposed LRT bridge over CSAH 3-Excelsior
Boulevard), where LRT would be located parallel and adjacent to the existing BLS right
of way, the proposed project includes construction of:

a.

Parallel eastbound and westbound light rail tracks;



A corridor protection barrier integrated with retaining wall where light rail is
supported on retained fill (STA 45+75 to STA 49+65, and STA 65+90 to STA
71+65);

Light rail on bridge structure between STA 49+65 and STA 65+90:

1. Light rail on bridge structure includes 8 foot high fence when crossing
over the BLS (pedestrian traffic on the structure is limited to Metro Transit
operations and maintenance staff);

Light rail systems devices, including the overhead catenary system and traction
power substation;

Intrusion detection between light rail and freight where track separation is less
than 50 feet and where light rail is not on retained fill or structure:

1. Intrusion detection will be located no closer to the freight railroad than the
top of LRT subballast.

A storm water ditch or drain tile between light rail and freight along the south
edge of the light rail alignment;

New 136RE rail freight rail track;

A new No. 15 turnout to terminate siding track at STA 36+40;

A new No. 11 turnout and spur track at STA 41+05;

Reconstruction of existing at-grade freight rail crossing of CSAH 3 (Excelsior
Boulevard) including new rail, ties, drain tile, precast concrete panels and signals;
A 1 degree, 30 minute reversing curve with a 100” minimum tangent alignment
shift located under light rail on bridge structure;

Removal of approximately 2,661 feet of siding track west of Excelsior Boulevard.
SWLRT project construction work will be staged such that removal of the siding
track is coordinated with plans to be prepared by TCWR for replacement of the
siding track outside the SWLRT project limits;

Relocation of private utilities and public utilities to accommodate improvements
in the corridor; and

New utility crossings including storm sewer, watermain, sanitary sewer, freight
and light rail signal duct and ductbank, and traction power electrical feeds beneath
existing or new freight rail tracks installed by jacking or open cut although open
cutting will only be used in areas where freight rail will be out of service during a
pre-approved out of service period during cutting.

4. With respect to the proposed light rail, regional trail and freight improvements between
STA 72+00 and STA 232+00 (east of the LRT bridge over CSAH 3-Excelsior Boulevard
to east of Beltline Boulevard), where LRT would be located generally on the existing
BLS right of way and freight rail would be shifted north to be located between the
regional trail and light rail, the proposed project includes construction of:

a.
b.

Parallel eastbound and westbound light rail tracks;
Light rail systems devices, including the overhead catenary system, traction
power substations, signal bungalows, and crossovers;
Intrusion detection between light rail and freight where track separation is less
than 50 feet and where light rail is not on retained fill or structure:
i. Intrusion detection will be located no closer to the freight railroad than the
top of LRT subballast.





















and summarized in an internal memorandum titled "TC&W - High and Wide
Loads" dated November 13, 2014;
Provide minimum vertical clearance of 23 feet at all overhead bridges except for
the following:
i. Burnham Road overhead bridge clearance of 19 feet-11 inches, which is
an existing condition; and
ii. West Lake Street overhead bridge clearance of 21 feet-7 inches, which is
an existing condition.
Construct at-grade crossings with Mirafi HP570 or equal fabric placed between
the subgrade and select granular material;
Relocate the Distant Signal located at Cedar Lake Parkway (by BNSF forces) as
follows:
i. The DS temporary location during tunnel construction will positioned on
the left for east bound traffic; and
ii. The DS final location after tunnel construction is complete and freight
track is in its final location will be positioned on the right for east bound
traffic.
. Provide and install “Whistle”, “Milepost”, and “Flanger” signs per BNSF
Standards.
. Provide TCWR with the ability to review Contractor submittals. Metropolitan
Council and TCWR intend to agree to a procedure for TCWR to be included in
construction communications and for review of submittals prior to construction.
Items to consider include the following:
i. TCWR would be granted access and review of submittals via e-Builder,
ii. TCWR would be granted access to CAR submittal comments;
iii. TCWR would participate in construction meetings and on-site activities;
and
iv. TCWR would be granted access to As-Built drawings and track geometry
data.
. Include liquidated damages in the Contract which assess charges to the Contractor
after actual damages occur for the following:
i. Failure to receive approval for any non-pre-scheduled activity which
requires an Outage to the freight railroad; and
ii. Failure to restore the railroad to operation in accordance with any
approved pre-planned Outage schedule.






Exhibit C-2: Liquidated Damages

Manifest Train:
e Hourly Cost Per Train: $2,331
e Lump Sum Cost Per Train: $0

Unit Grain Train:
e Hourly Cost Per Train: $2,473
e Lump Sum Cost Per Train: $11,000 per train

Unit Train other than Grain:
e Hourly Cost Per Train: $2,473
e Lump Sum Cost Per Train: $0

Delay of a Hazardous Material Train
e Based on actual fines assessed to TCWR by the FRA for civil penalties incurred for
violation of 49 CFR Part 174 due to a train delay, in particular 49 CFR 174.14 and
174.16.b

Exhibit D
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CO-LOCATION AGREEMENT BETWEEN

METROPOLITAN COUNCIL AND TWIN CITIES & WESTERN RAILROAD
COMPANY



Reference Numbers:
SWLRT Project: 61001

Metropolitan Council: ~ 16M012

TCWR: HEH A

CO-LOCATION AGREEMENT
BETWEEN
METROPOLITAN COUNCIL
AND TWIN CITIES & WESTERN RAILROAD COMPANY

This Co-Location Agreement (the “Agreement”) is entered into between the Metropolitan
Council, a public corporation and political subdivision of the State of Minnesota (“Council™),
and Twin Cities & Western Railroad Company, a Minnesota corporation (“TCWR?”), collectively
referred to as the “parties” as of the Effective Date (as defined in Section 1 below).

Recitals

A. The Council and the Hennepin County Regional Railroad Authority (“HCRRA”) filed in
STB Docket Nos. FD 36177 and FD 36178, respectively, a Petition for Declaratory Order
and Notice of Exemption with the Surface Transportation Board on or about April 4,
2018, to seek any required authorization for, or a determination that no such authorization
is required, with respect to: (1) the Council’s acquisition of the Kenilworth Corridor and
the Bass Lake Spur Corridor; and (2) HCRRA'’s acquisition from CP of a permanent,
irrevocable, exclusive rail freight operating easement over the Bass Lake Spur Corridor;
and

B. The STB filing included an Operations and Maintenance Agreement (‘HCRRA OMA”™)
between Metropolitan Council and HCRRA setting forth terms governing coordination
between the Council and HCRRA with respect to certain rail operations over and
inspection, maintenance, repair, and replacement of the freight rail track in the Corridor,
so that the federal obligation to provide local freight rail service and permit the
continuance of overhead freight rail service will be fulfilled; and

- The Kenilworth Corridor and Bass Lake Spur Corridor connect at Soo Line Railroad
Company d/b/a Canadian Pacific (“CP”) milepost 428.38/CNW milepost 16.3 to create
an approximately 9.3-mile contiguous corridor (the “Corridor™); and

D. TCWR operates Freight Rail Service (as defined in Section 1) in the Kenilworth Corridor
pursuant to a Trackage Rights Agreement between CP, TCWR and HCRRA and an
Easement Agreement, both dated August 10, 1998, and in turn modified by a Supplement
and a Railroad Easement dated July 30, 2002, and with reference to that certain



Settlement Agreement, denominated A121128, dated on or about August 1, 2012,
(collectively, the “HCRRA Trackage Rights Agreement”); and

E. TCWR operates Freight Rail Service on the Bass Lake Spur pursuant to a Trackage
Rights Agreement between CP and TCWR dated July 26, 1991, as amended by a
Relinquishment Agreement dated July 27, 1993, and Supplemental Agreements dated
July 27, 1993, and April 30, 1996 (collectively the “CP Trackage Rights Agreement”),
and

F. The parties executed a Construction Agreement (“Construction Agreement”) dated
setting forth their respective rights and obligations with respect to the design and
construction of the Modifications (as defined in Section 1 of the Construction
Agreement) in the Corridor.

G. In order to avoid exposing TCWR to additional liability as a result of the SWLRT Project
in the Corridor, the State enacted Minnesota Statutes, Section 473.4052, and the Council
is entering into this Agreement, as necessary material consideration and inducement to
enter into this Agreement, without which the Council acknowledges TCWR would not be
willing to do.

H. The parties intend that existing law at the time of the signing of this Agreement including
Minnesota Statutes, Section 473.4052, as then written—be incorporated into this
Agreement, see In re Individual 35W Bridge Litig., 806 N.W.2d 820, 835 (Minn. 2011),
and no provision of this Agreement shall express any intent of any party contrary to the
incorporation of Section 473.4052.

L. In this Agreement, the parties desire to set forth their respective rights and obligations
with respect to the co-location of LRT Service and Freight Rail Service (as defined in
Section 1) in the Corridor.

AGREEMENT

NOW THEREFORE, in consideration of the mutual covenants in this Agreement and
other good and valuable consideration, the receipt and sufficiency of which are acknowledged, the

parties agree as follows:
SECTION 1. DEFINITIONS

(a) “Additions and Alterations” means any modifications constructed by or on behalf
of either party on the Corridor after the Effective Date (excluding modifications constructed
pursuant to the Construction Agreement and at-grade rail crossings), including, without
limitation, additions, alterations and betterments of any Facilities, and any construction,




reconstruction, modifications and renewals thereof or any reconstruction, modification or
renewal of additional Facilities, but excluding maintenance items.

(b)  “Agreement” is defined in the preamble.
(c) RESERVED

(d) “Automatic Warning Devices” means traffic control devices at railroad-street at-
grade crossings and at railroad-pedestrian at-grade crossings, including, without limitation, any
combination of flashing light signals, bells, automatic gates, active advance warning devices,
highway traffic signals and their associated activation and control devices, control relays and
batteries, microprocessor technology, and associated electrical circuitry and supply.

(e) “Bass Lake Spur” means Bass Lake Spur — East and Bass Lake Spur — West so
long as both properties are owned by the Council. If the Council sells any portion of the Bass
Lake Spur, then “Bass Lake Spur” shall refer only to the portion still owned by the Council.

() “Bass Lake Spur — East” means the Council-owned portions of the Bass Lake
Spur from the point of connection to the Bass Lake Spur — West at CP milepost 432.12 to the
point of connection to the Kenilworth Corridor at Cedar Lake Junction (CP milepost 428.38,
former CNW milepost 16.3) in the City of St. Louis Park and also includes the connecting track
to the “Camden Line,” known locally as the CP MN&S.

(g)  “Bass Lake Spur — West” means the Council-owned portions of the Bass Lake
Spur from Tower E-14 at CP milepost 435.06 in the City of Minnetonka to the point of
connection to the Bass Lake Spur — East at CP milepost 432.12.

(h) “BNSF” means BNSF Railway Company.
(i) “CGL” means commercial general liability.

() “CNW” means the company defined in Recital D or Chicago & North Western
Railway Company, depending on the context.

k) “Constructing Party” means the party constructing Additions and Alterations on
the Corridor.
)] “Construction Agreement” is defined in Recital F.

(m)  “Construction Completion Date” has the meaning provided in the Construction
Agreement.

(n) “Coordination Committee” means the advisory committee of representatives of
the Council and TCWR established pursuant to Section 6.




(0)  “Corridor” means the Council-owned Kenilworth Corridor and the Council-
owned Bass Lake Spur and additional land adjacent to the Bass Lake Spur - East and the
Kenilworth Corridor acquired by Council and required for the shift of the freight rail track to a
different alignment and other construction work on Freight Rail Facilities as described in section
2.1.C and Exhibit B of the Construction Agreement.

(p) “Covered Taxes” of or with respect to a person means and is limited to ad
valorem taxes on real or personal property lawfully imposed under chapters 272 ef seq. of the
Minnesota Statutes, as the same may be modified by sections 270.80 et seq. of the Minnesota
Statutes applicable to railroad companies, and regardless of whether the same are paid by such
person directly to a government agency or indirectly on account of rent or other fees charged by
such person’s lessor, licensor, or other contractual counter-party. For avoidance of doubt.
“Covered Taxes” shall not include any taxes, assessments, duties, or fees not specifically
described in the foregoing sentence and specifically shall not include, by way of illustration and
not limitation, income and franchise taxes; sales and use taxes; or business license taxes.

(@  “Council” is defined in the preamble.

(r) “Council Freight Activity” means the Council’s provision of maintenance of Freight
Rail Facilities.

(s) “CP” means the company defined in Recital C.

(t) RESERVED

(u)  RESERVED

(vy  RESERVED

(w) RESERVED

(x)  “CP Trackage Rights Agreement” means the agreement defined in Recital E.

(y)  “Effective Date” means the Construction Completion Date in the Construction
Agreement.

(z) “Environmental Laws” means any applicable federal, state or local statute,
regulation, code, rule, ordinance, permit, license, government authorization, order, judgment,
decree, injunction or common law relating in any way to human health, occupational safety,
natural resources, plant or animal life, or the environment including, without limitation,
principles of common law and equity, the Hazardous Materials Transportation Act, the Resource
Conservation and Recovery Act, the Comprehensive Environmental Response, Compensation
and Liability Act, the Toxic Substances Control Act, and any similar or comparable state or local
law.




(aa)  “Environmental Loss or Damage” means all investigations, cleanups, removals,
remediations, response actions, requirements, or any expense of every character at any location,
whether on or off the shared corridor or on public or private property (including, without
limitation, amounts paid under any Environmental Law, and including all expenses and
attorneys’ fees incurred in the investigation, defense or settlement of any actual or threatened
legal proceeding), as well as all fines, penalties, or other obligations arising under any
Environmental Law, arising from, resulting from, related to, or incurred in connection with or
with respect to Hazardous Materials released on or from an activity conducted on or about the
Kenilworth Corridor or Bass Lake Spur and including, without limitation, damages or injuries to
public property (real or personal and including, without limitation, natural resources).

(bb) “Environmental Tort Liability” means liability of either of the parties arising
from, resulting from, related to or incurred in connection with a release of Hazardous Materials,
relating to a railroad accident, after the Effective Date.

(cc)  “Facilities” means Freight Rail Facilities and LRT Facilities, individually or
collectively, as the context requires.

(dd) “Foul” or “Fouling” means the placement of an individual or an item of
equipment or other personal property in such proximity to a track that the individual, equipment
or other item of personal property could be struck by a moving train or on-track equipment, or in
any case, is within twenty-five (25) feet adjacent to, over or under the centerline of the closest
track, and when cranes or similar equipment positioned beyond twenty-five (25) feet from the
closest track centerline could contact the track, a train or on-track equipment in event of tip over
or other catastrophic occurrence.

(ee) “FRA” means the Federal Railroad Administration.

(ff)  “Freight Rail Facilities” means all rails, fastenings, switches, switch mechanisms
and frogs with associated materials, ties, ballast, signals and communications devices (and
associated equipment, including, but not limited to, wayside positive train control equipment as
required by a regulatory body with jurisdiction over freight rail), drainage facilities, other track
material, Automatic Warning Devices, roadbed, embankments, bridges, trestles, culverts within
the Corridor, and any other structures or things necessary for the support thereof and, if any
portion thereof is located in a thoroughfare, the term includes pavement, crossing planks and
other similar materials or facilities used in lieu of pavement or other street surfacing materials at
vehicular and pedestrian crossings of tracks, and any and all structures and facilities required by
lawful authority in connection with the construction, renewal, maintenance and operation of any
of the foregoing, to the extent any of the above are necessary or related to the provision of Local
Freight Rail Service (as defined in the HCRRA OMA) or Freight Rail Service.

(gg) RESERVED

(hh) RESERVED



(1)  “Freight Rail Service” means freight rail service provided by CP or TCWR
pursuant to the HCRRA Trackage Rights Agreement and CP Trackage Rights Agreement in the
Corridor.

(i)  “FTA” means the Federal Transit Administration.

(kk) “Hazardous Materials” means any pollutant, contaminant, hazardous, toxic,
radioactive or infectious substance, material or waste as defined, listed or regulated under any
Environmental Laws, including without limitation ethanol, propane, chlorine and petroleum oil
and any of its fractions deemed to be hazardous.

(1)  “HCRRA” means the entity defined in Recital A.
(mm) RESERVED
(nn) RESERVED
(00) RESERVED
(pp) RESERVED

(qq) “HCRRA Trackage Rights Agreement” means the agreement defined in
Recital D.

(rr)  “Kenilworth Corridor” means the Council-owned property from former CNW) at
milepost 16.3 (CP milepost 428.38) in the City of St. Louis Park, easterly to former CNW
milepost 13.7 (BNSF milepost 13.0) at a point of connection with BNSF in the City of
Minneapolis.

(ss) “Loss or Damage” must arise from, in connection with or incidental or related to
loss or destruction of or damage to property (including real property and improvements thereon,
and personal property, including injury or death to animals, and including property of the Parties
and of Third Parties) and injury to and death of persons (including officers, directors, agents,
employees, contractors, invitees, licensees, customers, passengers or patrons of TCWR Parties,
LRT Parties, and Third Parties).

Subject to the Limitations above, Loss or Damage means all fines, penalties, losses, damages,
lost profits, Costs incurred to reroute trains, claims (formal or informal), actions, suits, demands,
costs, liabilities, injuries, charges, cleanups removals or remediations of non-Hazardous
Materials, judgments, fines, fees (including, without limitation, reasonable attorneys’ fees) and
expenses of every character (including, without limitation, Environmental Tort Liability as
defined herein, amounts paid under any State or Federal workers compensation law, and costs of
investigation, defense expenses at arbitration, trial or appeal and without institution of arbitration
or suit, and, with respect to damage or destruction of property, cleanup, repair and replacement
expenses) of any nature.



(tt) “LRT” means light rail transit.

(uu)  “LRT Facilities” means any light rail transit facilities that serve LRT passengers
or LRT operations, including, without limitation, all LRT rails, fastenings, switches, switch
mechanisms and frogs with associated materials, ties, ballast, signals and communications
devices (and associated equipment), drainage facilities, other track material, Automatic Warning
Devices including the shared freight and LRT crossings at 5th Ave S, Blake Road, Wooddale
Avenue, Beltline Blvd, and West 21st Street, roadbed, embankments, bridges, trestles, culverts,
and any other structures or things necessary for the support thereof and, if any portion thereof is
located in a thoroughfare, the term includes the pavement, crossing planks and other similar
materials or facilities used in lieu of pavement or other street surfacing materials at vehicular and
pedestrian crossings of tracks, and any and all structures and facilities required by lawful
authority in connection with the construction, renewal, maintenance and operation of any of the
foregoing, LRT stations, platforms, parking lots, LRT signals, traction power substations,
overhead catenary systems, and maintenance/repair equipment, all land within the Corridor, to
the extent any of the above are necessary or related to the provision of LRT Service.

(vwv) “LRT Party” means any one or more of: (i) Council and one or more of its
members, employees, agents, permittees, or contractors (other than a TCWR party), while on,
adjacent to, or using the Corridor; (ii) any passenger of LRT while the passenger is on a LRT
train; (iii) any person (other than a TCWR Party) located in or on an LRT Facility; (iv) Trail-
Users; or (v) any other person (other than a TCWR Party) on or about the Corridor (other than
the Bass Lake Spur — West) who Council cannot reasonably demonstrate was on or about the
Corridor for reasons unrelated to LRT Service, or LRT Facilities.

(ww) “LRT Service” means the operation of LRT vehicles or equipment, with or
without passengers, on the Corridor.

(xx) “Metro Transit” means the division of the Council that oversees transit operations.
(yy) RESERVED

(zz) “Releasing Party” means the party defined in Section 5.3(b).

(aaa) RESERVED

(bbb) “TCWR” means the company defined in the Preamble.

(ccc) “TCWR Party” means any one or more of (i) TCWR and its affiliates and
subsidiaries and one or more of their officers, directors, employees, agents, or contractors while
on, adjacent to, or using the Corridor; (ii) any party receiving freight rail services provided by
TCWR in the Corridor or using the Corridor under authority of or by agreement with TCWR
(other than Council); or (iii) any other person (other than an LRT Party) on or about the Bass
Lake Spur — West who TCWR cannot reasonably demonstrate was on or about the Bass Lake
Spur — West for reasons related to LRT Service, LRT Parties or LRT Facilities.



(ddd) “Third Party” means a person or entity that is neither a TCWR Party nor a LRT
Party.

(eee) “Trail” means, the land within or adjacent to the Kenilworth Corridor, Bass Lake
Spur, or Wayzata Subdivision used for walking, biking, or recreational purposes. Collectively,
the Trails are currently known as Cedar Lake LRT Regional Trail abutting the Bass Lake Spur-
West, Bass Lake Spur-East and Kenilworth Corridor; the Kenilworth Trail abutting the
Kenilworth Corridor; and the Cedar Lake Trail crossing the Kenilworth Corridor at-grade west
of the Bryn Mawr LRT Station and abutting the Wayzata Subdivision, which locations are
generally depicted on Exhibit D-1, each used for walking, bicycling, or any other public
recreational purpose.

(fffy  “Trail-Users” means any person whose intended purpose is or was to use the
Trail, regardless of whether the Trail is owned by the Council or any other entity.

(fff) “Wayzata Subdivision” means the portion of BNSF’s right of way in
Minneapolis, MN from MP 11.79 to 12.2 where Council operates LRT on BNSF property and
from MP 12.2 to 13.0 (known as the Cedar Lake Junction) where Council operates LRT adjacent
to BNSF property.

SECTION 2. FREIGHT RAIL FACILITIES AND SERVICE
2.1  TCWR’s General Rights and Obligations.

TCWR shall exercise its rights and obligations in this Agreement in such
manner as to avoid unreasonable interference with LRT Facilities or LRT Service on the
Corridor.

2.2 Council’s General Rights and Obligations.

(a) The Council shall have exclusive authority to manage, direct and control
all activities related to LRT Service, including, without limitation, the operations of all LRT
vehicles and equipment, and the movement and speed of the same.

(b) The Council shall exercise its rights and obligations in this Agreement in
such manner as to avoid unreasonable interference with Freight Rail Facilities or Freight Rail
Service on the Corridor.

(c) The Council shall be solely responsible for the provision of security
related to LRT Service, LRT Parties, or LRT Facilities. The Council shall install and maintain
fencing type included in the Contract Documents, as defined in the Construction Agreement,
between the Freight Rail Facilities and any adjacent Trail. The Council shall be solely
responsible for all public requests for information, customer relations or complaints of any nature
related to LRT Service or use of the Corridor, except for those related solely to the provision of
Freight Rail Service.



(d)  Council, on behalf of HCRRA, will dispatch the Bass Lake Spur,
including issuance of freight rail timetables pertinent to the Bass Lake Spur. The timetables will
preserve TCWR’s ability to operate on the Bass Lake Spur at speeds of 25 mph or less,
consistent with existing conditions. In carrying out its dispatching functions, Council or its
contractor shall not discriminate against TCWR and shall dispatch in a manner consistent with
standard industry dispatching protocols.

SECTION 3. MAINTENANCE, REPAIR AND REPLACEMENT OBLIGATIONS
3.1 General Inspection, Maintenance, Repair and Replacement Obligations.

(@)  The Council is responsible for inspection, maintenance, repair and
replacement of LRT Facilities on the Corridor.

(b)  The parties respective responsibilities for inspection, maintenance, repair
and replacement of Freight Rail Facilities on the Corridor, to the extent such responsibilities
exist, are set forth in the Trackage Rights Agreements and the HCRRA OMA.

(c) Each party shall inspect, maintain, repair and replace the Facilities it is
responsible for in accordance with all applicable laws, rules and regulations, including, but not
limited to, timely compliance with notices, directives, defect repair requirements and other
requirements specified by the Federal Railroad Administration. The parties shall immediately
notify each other of any known FRA inspection report, violation, notice, order or other direction,
requirement, or recommendation.

(d) Except as otherwise stated in the Construction Agreement, any rail or
other track material salvaged from repair and replacement of the Freight Rail Facilities shall be
the property of the party paying for or otherwise supplying the replacement materials; provided
further, that the replacement materials are of equivalent or higher quality and rail weight, and the
useful life of any federally procured asset being replaced has been fully depreciated.

If either party fails to meet any of its obligations under this Section, with respect
to the Freight Rail Facilities, the other party shall have the right (but not the obligation) to
perform such obligations, after giving the non-performing party thirty (30) days’ notice of its
election to perform, except when a shorter response time is ordered or required by the FRA or
other regulatory agency, in which case the time specified will dictate the appropriate notification
and response times. The non-performing party shall reimburse the other for the reasonable,
documented out-of-pocket costs of performing the non-performing party’s obligations.

3.2 Disabled Equipment and Clearing Obstructions.

(a) Each party shall be solely responsible for removing its own disabled
equipment (including after derailments or wrecks) and other obstructions involving its equipment



(including lading). If either party fails to meet its obligations under this Section 3.2(a), the other
party shall have the right (but not the obligation) to perform such obligations, after giving the
non-performing party five (5) days’ notice of its election to perform.

(b)  If equipment or other obstructions of a party (the “obstructing party”)
Fouls the tracks of the other party (the “obstructed party”), the obstructed party shall have the
right (but not the obligation) to clear such obstructions 72 hours after telephone notification to
the obstructing party of the obstruction if the obstructing party has not commenced (and is not
diligently pursuing) clearance of the obstruction; provided that the obstructing party shall not
have the obligation to commence (and diligently pursue) clearance if the obstructing party
arrives at the location of the obstruction within 8 hours of telephone notification but reasonably
determines that clearing the obstruction could prejudice the investigation of the causes of the
obstruction. If the obstructing party arrives at the location of the obstruction within 8 hours of
telephone notification but reasonably determines that clearing the obstruction could prejudice the
investigation of the causes of the obstruction, the obstructed party shall not have the right to clear
such obstructions unless, 36 hours after completing the requisite investigation, the obstructing
party has not commenced (and is not diligently pursuing) clearance of the obstruction.

(c)  The parties agree, subject to safety requirements to (i) perform any
permitted clearance of obstructions in an expeditious manner and (ii) take steps to mitigate
further damage to the equipment or other obstructions in the course of such clearance.

(d)  For purposes of this section, TCWR will be responsible for cars hauled in
its trains in the account of any third party and (as between the parties) for disabled equipment of
trains operating under detour agreements.

(e) In all cases where a party exercises a right to clear disabled equipment or
other obstructions of the other party, the non-performing party shall reimburse the other for the
reasonable, documented out-of-pocket costs of performing the non-performing party’s
obligations.

3.3 Other Malfunctions.

(a) In the event the Council or TCWR discovers any malfunction of or
damage to Freight Rail Facilities or LRT Facilities for which the other is responsible and is not
within the scope of Section 3.2and such malfunction or damage may result in an imminent and
substantial danger to human health or safety or property, or interference with Freight Rail
Service or LRT Service, it shall promptly notify the other party by telephone. If the notified
party fails to rectify such malfunction or damage within 24 hours of such notification, the other
party shall have the right (but not the obligation) to perform such obligations and the non-
performing party shall reimburse the other for the reasonable, documented out-of-pocket costs of
performing the non-performing party’s obligations.

(b) With respect to malfunction of or damage to at-grade crossing signals, the
Council or TCWR (as set forth in the Trackage Rights Agreements or HCRRA OMA) shall be
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responsible for responding to at-grade roadway crossing failures, and reports of malfunctions and
damage, including but not limited to, gates down with no train present, gates and lights not
operating correctly, broken gates, gate knockdowns, signal light outs, or vandalism, as follows:

(i)

(i)

(ii1)

(iv)

3.4

The responding party shall respond within 60 minutes to reported at-grade
crossing signal related failures in accordance with the FRA CFR Part 234
Regulations with sufficient resources and at their sole cost without regard
for time, day or otherwise, to permit Freight Rail or LRT Service to
resume.

Within 48 hours after the incident is reported, the responding party shall
provide to the other party a written explanation of the repair work
anticipated including a schedule for repair or correction of the at-grade
crossing signal.

For the first 7 days prior to completion of the repair work on the
Kenilworth Corridor TCWR shall provide flaggers at the responding
parties’ expense, in accordance with FRA CFR Part 234 Regulations, to
permit Freight Rail or LRT Service to resume. After the 7™ day, if the
Council is responsible for the at-grade crossing signal, Council shall be
responsible for providing flaggers, in accordance with FRA CFR Part 234
Regulations, to permit Freight Rail or LRT Service to resume.

If the responsible party fails to respond to at-grade crossing signal failures
and incidents and initiate actions to restore service within 60 minutes of
initial notification, the remedies of Section 3.3(a) shall apply.

Emergency Notifications.

Telephone notifications described in this section or elsewhere in this Agreement

will be made as follows:

3.5

COUNCIL Telephone Contact:

Metro Transit Rail Control Center

Telephone No. (612) 341-5710
TCWR Telephone Contact:

Mark Wegner, TCWR President
Telephone No. (320) 864-7204

Third Party Providers.

(a) In the event either party utilizes the services of a third party to provide any of
its flagging, dispatch, maintenance, repair or replacement obligations hereunder, the party shall
assure that such third party provider is qualified to perform such flagging, dispatch, maintenance,
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repair and replacement obligations, on the Freight Rail Facilities, and the shared freight and LRT
crossings at 5Sth Ave S, Blake Road, Wooddale Avenue, Beltline Blvd, and West 21st Street, has
all certifications for such work, and is in full compliance with all 49 CFR Part 214 relating to
third party contractors and industry standards including those of the American Railway
Engineering and Maintenance-of-Way Association (AREMA). Any third party provider of
maintenance or repair of the Freight Rail Facilities shall, immediately upon selection and
thereafter at least sixty (60) days prior to the contract anniversary date, provide an annual
maintenance plan, which shall include procedures to assure timely response to emergency repairs
as well as matters subject to Section 3.1(c). The party utilizing the services of a third party
provider shall make reasonable, good faith efforts to resolve any concerns of the other party
regarding the annual maintenance plan prior to either party exercising the dispute resolution
process set forth in Section 11. The use of a third party provider shall in no way diminish the
obligations of each party to the other under Section 9 hereof.

(b)  The Council agrees to consult and confer with TCWR before requesting
proposals or bids from third parties.

SECTION 4. CONSTRUCTION OF ADDITIONS AND ALTERATIONS

4.1 Constructing Party Obligations. The party constructing Additions and
Alterations (the “Constructing Party”) shall use reasonable efforts to perform work on Additions
and Alterations at such times and in such manner as not to unreasonably interfere with or delay
the other party’s service or facilities (i.e., the Freight Rail Service and Freight Rail Facilities or
LRT Service and LRT Facilities).

4.2  Design Review.

(a) Subject to the exception in subsection (b) of this Section 4.2, in the course
of designing Additions and Alterations, the Constructing Party shall notify the other party and
generally describe such Additions and Alterations. If within ten (10) business days of the
notification, the other party notifies the Constructing Party that it would like to review the plans
for such Additions and Alterations, the Constructing Party shall have ten (10) business days to
deliver to them. Within thirty (30) business days after receiving the plans, the other party will
provide the Constructing Party with any comments regarding such plans, which shall be in
writing. The Constructing Party shall have ten (10) business days to determine whether it will
accept all of the other party’s comments. If the Constructing Party does not accept all of the
other party’s comments, it shall notify the other party and, within fifteen (15) business days of
such notice, the parties shall meet and confer regarding the unaccepted comments in an effort to
resolve the issues posed by such comments. If the parties do not resolve the unaccepted
comments, the constructing party shall not be obligated to incorporate them unless failure to do
so would violate another provision of this Agreement or federal, state or local laws or
regulations. Upon completion of final plans, the constructing party shall give a copy of the final
plans to the other.
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(b)  Subsection (a) of this Section 4.2 shall apply to the design and
construction of Additions and Alterations to the LRT Facilities only when the design or
construction of such Additions or Alterations would Foul the Freight Rail Facilities.

() In no event may any Additions and Alternations performed by a
Constructing Party unreasonably interfere with the provision of Freight Rail Service or LRT
Service.

4.3  At-grade Rail Crossings. Additions and Alterations shall not include any
Freight Rail Facility at-grade crossings of LRT Facilities or vice versa. To the extent a petition
for a new crossing is filed with the State of Minnesota by any Third Party, TCWR reserves the
option to oppose such crossing.

44  RESERVED

4.5  Federal Requirements. The Council used FTA funds to pay for
modifications constructed under the Construction Agreement. FTA requires repayment of the
undepreciated value of a federally-procured asset disposed of before the end of its useful life.
Accordingly, the parties agree that the party responsible for paying for the removal of any such
asset before the end of its useful life is responsible for the payment to the FTA for the
undepreciated value of the asset. TCWR agrees that if it is responsible for paying the FTA, it
will make such payment to the Council to be passed along to the FTA.

4.6  Expenses of Additions and Alterations. Unless otherwise provided in the
Trackage Rights Agreements, each party is responsible for the cost and expense of the design
and construction of Additions and Alterations it constructs. Any rail or other track material
salvaged from Additions and Alterations to the Freight Rail Facilities shall be the property of the
party paying for the related Additions and Alternations; provided further, that any replacement
materials are of equivalent or higher quality and rail weight, and the useful life of any federally
procured asset being replaced has been fully depreciated.

47  Insurance and Indemnification. The constructing party shall include the
following insurance and indemnification requirements in contracts it procures for the
construction of any Additions or Alterations, and shall require that its contractors include such
requirements in any subcontracts the contractor lets for work in connection with any such
Additions or Alterations:

(a) Unless otherwise agreed to in writing by the Parties, the contractor shall
provide and maintain in force during the term of its contract a Commercial General Liability
(“CGL”) policy on an occurrence form basis occurrence form basis (utilizing ISO CG 00 01, or
its equivalent), with limits of insurance no less than $5,000,000 per claim and $10,000,000 in the
aggregate. The Council and TCWR shall be an additional insured on such policy, on a primary
and non-contributory basis, utilizing ISO CG 20 26 07 04 and ISO CG 20 37 07 04, or their
equivalent. The CGL policy must also be endorsed to remove any exclusion for any contractual
liability assumed within fifty feet (50”) of a railroad (ISO CG 24 17, or its equivalent).
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(b) The contractor shall indemnify, defend, and hold harmless the
Constructing Party, TCWR and its affiliates, subsidiaries, officers, directors, employees and
agents, and the Council and its members, officers, directors, employees and agents from and
against any Loss or Damage alleged to be related, whether in whole or in part, to the work of the
contractor, including acts or omissions of its employees, subcontractors, representatives, agents,
or anyone for whom the contractor may be liable.

(©) The contractor shall, and shall require its insurers to, waive any
subrogation or recovery that may exist against the Constructing Party, TCWR and its affiliates,
subsidiaries, officers, directors, employees and agents, and the Council and its members, officers,
directors, employees and agents.

(d)  The contractor shall also procure and maintain during the Work, Railroad
Protective Liability insurance (ISO form CG 00 35 04 13 or its current equivalent), naming the
TCWR and the Council as the only insureds on such policy. Unless otherwise agreed to in
writing by the Parties, limits shall be negotiated according to project specifications but in no
event shall be less than $5,000,000 per occurrence and $10,000,000 in the aggregate and contain
the following provisions:

e  Policy must define designated employees to include:

o Any supervisory employee of TCWR and the Council at the job site;

o Any employee of TCWR and the Council while operating, attached to, or
engaged on work trains or other railroad equipment at the job site which are
assigned exclusively to the contractor; and

o Any employee of TCWR and the Council not within (1) or (2) who is
specifically loaned or assigned to the work of the contractor for prevention of
accidents or protection or property regardless at whose cost those services are
provided.

¢ Policy shall be endorsed to include:

o Pollution Exclusion Amendment (ISO Form CG 28 31 04 13) or its current
equivalent; and

o Limited Seepage and Pollution Endorsement (including Evacuation Expense
Coverage) or its current equivalent.

e  Contain no language excluding punitive damages.
. No other endorsements restricting coverage may be added, except as may be
reasonably agreed to by TCWR and Council.

(e) The contracting party shall upon request provide the other party with a
certificate of insurance evidencing the required insurance coverage.
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SECTION 5 ACCESS AND NOTICE RIGHTS.
5.1 Access.

(a) Subject to all applicable rules and regulations of the FRA, the accessing
party shall have the right to enter upon the Facilities operated upon by the other after reasonable
advance notice to and written or email authorization by the other party that will not be
unreasonably withheld. Each party is required to notify the other party as to the time and place
anticipated work will take place if the work will, or will have the potential to, Foul the tracks of
the other party, except in the event of emergency work undertaken in accordance with Section
5.1(c); and:

(b) In areas having drivable access on only one side of the Corridor, the
accessing party may use the drivable access, but may only cross the tracks of the other party on
foot.

(©) In the event of an emergency of any kind, the accessing party may enter
upon the other party’s Facilities to warn the other party’s trains or vehicles by any reasonable
means, including, without limitation, use of flaggers or placement of torpedoes upon the other
party’s tracks. The accessing party shall immediately notify the other party of such entry by
telephone at the emergency telephone number set forth in Section 3.3.

(d) In the event the Council sells, transfers, leases, or licenses any portion of
the Corridor to a third party, the parties will confer on the need for an access easement and
appropriate access easement terms related to TCWR’s access to the Freight Rail Facilities for
maintenance.

(e) In the event the Council sells, transfers, leases, or licenses any portion of
the Trail to a third party, the Council shall convey an Access Easement in the form substantially
shown on Exhibit G ensuring the right of access by TCWR to the Freight Rail via the Trail. The
Council will provide TCWR an opportunity to review and comment on any Trail related
operations and maintenance agreement prior to execution.

5.2 Trained Personnel. Entry by an accessing party on the other party’s
Facilities shall be only by the accessing party’s personnel trained in the other party’s safety
practices. Standard operating procedures for training shall be addressed by the Coordination
Committee.

53 Hazardous Materials.

(a) Hazardous Materials may be brought onto Facilities used by the other
party only to the extent necessary for a party to meet its obligations or exercise any of its rights
under this Agreement, and in all events in compliance with all applicable Environmental Laws.
For purposes of the prior sentence, necessity is presumed with respect to any Hazardous
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Materials moved by TCWR in Freight Rail Service. Council acknowledges it is aware TCWR
moves such commodities in Freight Rail Service on the Corridor.

(b) Subject to Sections 8 and 9 of this Agreement, in the event of leakage,
spillage, release, discharge or disposal of any Hazardous Materials (including, without limitation,
by explosion) by a party (the “Releasing Party”) when upon the other party’s Facilities on the
Corridor as provided in Section 5.1, the Releasing Party shall give the other party immediate
notice of such event, and at the Releasing Party’s sole cost and expense, clean or remediate the
other party’s Facilities to the standards required by law or by any governmental agency or public
body having jurisdiction in the matter. Should any such leakage, spillage, release, discharge or
disposal result in a fine, penalty, cost, or charge, the Releasing Party shall promptly and fully pay
such fine, penalty, cost or charge. The Council shall be deemed the Releasing Party, responsible
for any such leakage, spillage, release, discharge or disposal, by any third party it admits to the
Corridor. TCWR shall be deemed the Releasing Party, responsible for any such leakage,
spillage, release, discharge or disposal from rail cars in haulage or by any third party with detour
rights on the Corridor.

(c) Subject to Sections 8 and 9 of this Agreement, in the event TCWR is the
Releasing Party, the Council shall have the right (but not the obligation) to perform some or all
of the releasing party’s obligations under Paragraph (b) of Section 5.3 in lieu of TCWR,
provided the Council shall notify TCWR of the Council’s election to do so as soon as is
practicable. In such case, TCWR shall reimburse the Council for the documented out-of-pocket
cost thereof incurred by the Council. Prior to exercising its rights under this Section 5.3(c), the
Council shall notify TCWR and afford TCWR reasonable opportunity to perform the obligations
referenced herein.

5.4 Permission for Entry and Flagging.

(a)  The Council will notify TCWR of any third-party work that has the
potential to Foul freight rail tracks. Council shall require that Council’s contractors desiring to
work within Fouling distance of freight tracks follow mutually agreed upon protocols and
guidelines developed by the Coordination Committee as outlined in Section 6.2.

(b) TCWR shall require that TCWR’s contractors desiring to work within
Fouling distance of LRT Facilities to follow mutually agreed upon protocols and guidelines
developed by the Coordination Committee as outlined in Section 6.2. TCWR must obtain
written permission from the Council prior to TCWR’s contractors entering upon the Corridor,
except in the event of emergency work under Section 3.2 in which case TCWR shall notify the
Council as soon as reasonably practicable.

(c) With respect to the Council’s responsibilities outlined in this Agreement,
TCWR shall provide for flaggers at Council’s expense for freight train traffic control on the
Kenilworth Corridor; if flagging is required for LRT traffic control, it shall be provided by the
Council at the Council’s expense. Payment requirements for flaggers will be outlined in a
separate Purchase Order issued as needed.
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(d) All flaggers shall be required to attend and complete On Track Safety
(OTS) training.. The parties will provide to the other party certification that the flaggers have
attended and successfully completed FRA compliant OTS training.

SECTION 6. COORDINATION COMMITTEE

6.1  Representatives and Purpose. The Council, TCWR, and HCRRA shall
establish an advisory Coordination Committee consisting of at least two (2) representatives of
each entity. The parties’ initial representatives are designated in Exhibit H. Each party may at
any time designate other representatives for itself by providing notice in accordance with this
Agreement. The Coordination Committee shall be a forum for the parties to share information,
discuss matters submitted by one party to the other party for review and/or approval, and
progress resolution of any issues between the parties with respect to this Agreement. The
Coordination Committee shall meet at least annually (in person or by telephone) and also as
necessary to address issues between the parties that require prompt resolution, including
maintenance, repair, and replacement requests. The first meeting of the Coordination Committee
shall occur within sixty (60) days of the Effective Date. The Coordination Committee shall not
be a forum for discussions or negotiations involving amendments, supplements, or modifications,
breaches or waivers of any terms and conditions of this Agreement or any exhibits thereto, or the
Trackage Rights Agreements.

6.2  Protocols and Guidelines. Within sixty (60) days of the Construction
Completion Date, the Coordination Committee shall share the protocols and guidelines for the
standard operating procedures related to flagging, training and work activities adjacent to freight
rail and LRT tracks for the other party’s records. The Coordination Committee shall identify
safety conflicts in the protocols and guidelines and cooperatively develop standards agreeable to
both parties.

SECTION 7. RESERVED

SECTION 8. INSURANCE
8.1 Coverage Required to be Maintained by the Council.

(a) Prior to testing Council’s light rail vehicles, Council shall secure and
maintain railroad general liability insurance in an amount that is at least the amount required by
the Minnesota Statutes, Section 473.4052, related to light rail transit or U.S.C. 49, Section
28103(a)(2), as indexed under Fixing America’s Surface Transportation Act, Public Law 114-94,
section 11415, whichever is greater, but in no event less than the amount otherwise carried by
Council, which insurance shall be accessible to and for the mutual benefit of both TCWR and
Council in accordance with this Agreement . In satisfying this obligation, the Council may
procure insurance that also provides coverage for other freight railroads operating within the
light rail corridor that have entered shared use agreements with the Council. Such insurance shall
be effective prior to testing LRT vehicles or equipment and shall cover, consistent with this
Agreement, Loss or Damage and Environmental Tort Liability (but need not cover
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Environmental Loss or Damage), alleged by any Party to have arisen in whole or in part out of
LRT Service, LRT Facilities, or LRT Parties, including, without limitation, negligence
(including specifically any action arising pursuant to the Federal Employers’ Liability Act),
gross negligence, recklessness, and willful and wanton misconduct of TCWR (“TCWR Covered
Liability””). Loss or Damage not related in any way to LRT Service, LRT Facilities, or LRT
Parties shall not be deemed a TCWR Covered Liability (i.e., it need not be covered by insurance
under this Agreement). Such insurance may include a reasonable deductible or self-insured
retention not to exceed $10,000,000; provided, that the Council maintains a substantially similar
financial condition as of the Effective Date and maintains a funded reserve in the amount of
retention, which shall be replenished should any portion of the retention be depleted. Council
shall immediately suspend Council LRT Service operations if such reserve account is not fully
funded to the amount of the self-insured retention maintained under the insurance policies
required by this Agreement and shall not recommence LRT Service operations until said reserve
account becomes fully funded; and if Council elects to include any deductible or self-insured
retention, Council shall itself directly cover, in lieu of insurance, any and all TCWR Covered
Liability that would otherwise be covered in accordance with the provisions of this Agreement
by Council insurance if Council elected not to include a deductible or self-insured retention, and
such direct coverage by Council shall be in an amount equal to the amount of Council’s actual
deductible or self-insured retention. In the event that all or any portion of the insurance required
by this Agreement is exhausted, Council’s insurance policy or policies shall have the ability to
provide limits adequate to cover future losses within the same annual policy period. To satisfy
this requirement, Council’s insurance shall include either a reinstatement option or an annual
aggregate of at least twice the required per occurrence limits required herein, provided that either
alternative provides coverage per occurrence of no less than the greater of the amount required
by the Minnesota Statutes, Section 473.4052, related to light rail or U.S.C. 49, Section
28103(a)(2), as indexed under Fixing America’s Surface Transportation Act, Public Law 114-94,
section 11415, for each TCWR Covered Liability, but is not required to exceed an aggregate for
each policy period of twice the amount of the per occurrence limit.

(b) All-risk property insurance (ISO CP 10 30 special causes of loss form or
its equivalent), subject to usual and customary exclusions, with property damage limits equal to
the replacement cost of the property and modifications, except for commonly sub-limited
perils/coverages such as earthquake, flood, terrorism, and business interruption. With respect to
terrorism, the sub-limit shall cover both certified and non-certified terrorism events, subject to
commercial availability. This insurance, or self-insurance, shall provide TCWR additional
insured status with respect only to business interruption. TCWR will provide necessary financial
documents required to obtain or maintain business interruption coverage.

(c) Subject to Section 8.1.C, the railroad general liability insurance required
hereunder may be written on an occurrence basis or a claims-made basis, and shall provide
coverage for personal injury, bodily injury and death (including coverage under the Federal
Employers Liability Act), and property damage (including, but not limited to, property listed on
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any bill(s) of lading, and Rolling Stock). Such insurance shall include blanket contractual
coverage, including coverage for this Agreement and specific coverage for the indemnity
provisions set in Section 9.

(d)  In the event Council purchases railroad general liability insurance on a
claims-made basis, Council hereby agrees to procure insurance with the ability to trigger
extended reporting period(s) of three (3) years (on a cumulative basis) beyond expiration,
cancellation or termination of the policy, intended expressly to cover events that may have
occurred while the policy was in force. Council shall trigger such extended reporting period(s)
for a three (3) year period (on a cumulative basis), in the event of the expiration, cancellation, or
termination of any such policy.

(e) Council must provide certificates of insurance from an authorized
individual evidencing the required coverage of this Section 8 at least annually and in the event
of a renewal or material change in coverage. Within twenty (20) days of issuance of the
policies, copies of the policies shall be provided to TCWR by Council. Acceptance of a
certificate or copy of a policy that does not comply with this Section 8.1 shall not operate as a
waiver of Council’s obligations hereunder.

® Insurance obtained pursuant to this Section 8.1 shall be primary and non-
contributing as respects any level of self-insurance or coverage maintained by TCWR. The
certificate(s) of insurance must reflect that the above wording is included in all policies required
herein. Any other coverage maintained by TCWR shall be excess of this coverage herein
defined as primary and shall not contribute with it. Nothing in this Section 8 shall be interpreted
to prevent Council from requiring any non-TCWR contractor to procure primary insurance as a
condition of a particular contract, and, in that event, the insurance required by this Section 8
may be excess to such non-TCWR contractor’s primary insurance, provided that TCWR will be
protected to the same extent as if Council had not secured services from such non-TCWR
contractor.

(2) All policies required herein shall include a severability of interest
endorsement (or separation of insureds language within the policy), and TCWR shall be named
as an additional insured on all required policies. The severability of interest (or separation of
insureds) and TCWR’s status as an additional insured shall be indicated on all the certificates of
insurance. TCWR  shall have the right to review all language of the additional insured
endorsement(s)

(h)  If Council maintains broader coverage and/or higher limits than those
stated in this Agreement, TCWR requires and shall be entitled to the broader coverage and/or
higher limits. Any available proceeds in excess of the limits specified herein shall be available to
TCWR.
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(i) Without waiving any statutory liability limits, common law or statutory
immunities applicable to third party claims arising from Loss or Damage, these insurance
provisions are intended to be a separate and distinct obligation on the part of Council. Therefore,
these provisions shall be enforceable and Council shall be bound thereby regardless of whether
or not indemnity provisions are determined to be enforceable in the jurisdiction in which the
services or other work is performed under this Agreement.

8.2  Coverage Required to be Maintained by TCWR

TCWR shall procure, and maintain in effect throughout the term of this Agreement, or longer if
required elsewhere in this Agreetnent, or any extensions thereof, railroad liability insurance
providing defense and coverage for Loss or Damage alleged by any person whomsoever to have
arisen solely out of Freight Rail Service or Freight Rail Facilities and not related to or involving
in any way LRT Service, LRT Parties or LRT Facilities. Such insurance shall have a per
occurrence limit of not less than $10,000,000 (ten million dollars) with a self-insured retention of
$5,000,000; provided, however, that TCWR shall be permitted to increase the amount of the
self-insured retention at any time, upon sixty (60) days written notice by TCWR to the Council,
if TCWR demonstrates to the Council’s reasonable satisfaction that it has established safeguards
to ensure that the Council's risk exposure is not greater than it would be with the $5,000,000
deductible or self-insured retention. Such policy shall name the Council as an additional insured
by endorsement on a primary and non-contributory basis, and shall include a waiver of
subrogation in favor of the Council.

8.3  Other Requirements.

(a) Prior to closing on the Kenilworth Corridor and Bass Lake Spur, TCWR
shall deliver to the Council a certificate of insurance with an additional insured endorsement
referencing this Agreement evidencing coverage as required hereunder and annually thereafter prior
to the expiration of coverage. Upon request, TCWR will provide copies of the insurance policies to
the Council. Acceptance of a certificate or copy of a policy(ies) that does not comply with this
Agreement shall not operate as a waiver of TCWR’s obligations.

() Each policy of insurance required by the parties in this Section shall not be
permitted to expire or be canceled or materially changed except after thirty (30) days’ prior written
notice has been given by each Party to the other, except that each Party shall provide the other at
least ten (10) days’ notice in the event of cancellation due to non-payment of a premium.

(© Each policy of insurance required by this Agreement must be written by
financially sound insurers who may lawfully do business in the State of Minnesota with a current
Best's Guide Rating of A- and Class VII or better, unless otherwise agreed to by the parties.

(d)  The parties hereby waive subrogation or other recovery rights against each
other, whether pursuant to insurance or as a self-insured, and agree to require their respective
insurers to waive subrogation or other recovery rights against the other party and such other
party’s insurers, to the extent any liability for Loss or Damage for property damage, bodily
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injury (including death), or other loss may be covered by the proceeds of insurance. Council
further waives its rights of recovery, and its insurers also waive their rights of subrogation,
against TCWR Parties, for property damage to LRT Facilities and light rail vehicles related to
LRT Service.

(¢)  No more frequently than every five years from the date LRT revenue
service begins, or the latest evaluation, whichever is later, either of the Parties may request a
meeting, at which point the Parties shall meet within a reasonable amount of time and confer in
good faith to reassess and re-evaluate the exposure of TCWR, and the insurance requirements set
out in this Section 8.1 (including, but not limited to, the amount of deductible or self-insurance
retention and major changes in the insurance market affecting availability and cost of railroad
liability insurance), and to reopen and renegotiate a new level of insurance intended to reflect
TCWR’s exposure to liability, and to make an increase or reduction, if necessary, to the
insurance coverage required by this Section 8.1. If the insurance limits prescribed by Minnesota
Statutes, Section 473.4052, related to light rail or U.S.C. 49, Section 28103(a)(2), as indexed
under Fixing America’s Surface Transportation Act, Public Law 114-94, section 11415 are
adjusted upward, the Council will provide limits consistent with the change in insurance limits to
reflect the greater of Minnesota Statutes, Section 473.4052, related to light rail or U.S.C. 49,
Section 28103(a)(2), as indexed under Fixing America’s Surface Transportation Act, Public Law
114-94, section 11415 on the date the statutory prescription of increased statutory limits become
effective, regardless of the policy period of the pre-existing insurance.

H The fact that insurance (including, without limitation, self-insurance) is
obtained by either party shall not be deemed to release or diminish the liability of each to the
other, including, without limitation, liability under the indemnity provisions of this Agreement.
Damages recovered by either party from the other shall not be limited by the amount of the
required insurance coverage. This provision shall in no way be interpreted as waiver of any
party’s immunity or liability limits to third-parties.

(g)  For purposes of this Section and Section 9, references to TCWR shall
include its subsidiaries, successors, assigns, and affiliates, and TCWR’s officers, directors,
employees, shareholders, agents, attorneys, and contractors.

(h)  On the date that is five years after the latest of each of the following
conditions to be satisfied: (1) TCWR or Council no longer operate trains on or across the
Corridor, (ii) TCWR or Council does not maintain any segment of the Corridor on which the
service is provided, and (iii) no events giving rise to actual or potential claims for which TCWR
or Council would be liable under this Agreement have occurred, the insurance requirements of
this Section shall not apply.

(1) In the event that the Council cannot or does not obtain the insurance
coverage required under this Section, if such insurance is initially procured but later lapses for
any reason or is no longer reasonably commercially available, or if limits are exhausted due to
one or more losses, claims, incidents or occurrences such that full per occurrence limits are not
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available (subject to the double aggregate requirement in Section 8.1 (a) or if changes to the
relevant federal or state law make maintaining such insurance impossible or materially
compromises the liability protections provided to TCWR in this Section and Section 9, or the
amount of available coverage falls below the limits set forth in Section 8.1(a), Council shall
immediately give TCWR actual notice of such lapse or other occurrence. Further, to the extent
that TCWR is thereby deprived of the protection it would otherwise have had under this
Agreement, the Parties agree to negotiate in good faith to ensure equivalent protection for
TCWR, and if agreement is not reached regarding the equivalent protection required, then, upon
written demand by TCWR, Council shall suspend Council LRT Service operations until such
time as the equivalent protection is obtained. No such agreement shall relieve Council of its
obligations under this Agreement, including, but not limited to, those contained in Section 9.

SECTION 9. ALLOCATION OF LIABILITY FOR LOSS OR DAMAGE AND
INDEMNITY

9.1 General Intent. In allocating liability for Loss or Damage, the Parties
specifically acknowledge and agree that TCWR should bear no risk of liability for Loss or
Damage that would not exist but for LRT Service, LRT Parties, or LRT Facilities.

9.2 Loss or Damage Related to LRT or Freight Rail Service. It is the intention
of the Parties that the respective insurance procured by the Council and TCWR under Sections
8.1 and 8.2 of this Agreement is intended to cover the Council’s and/or TCWR’s liability for
Loss or Damage and, so long as and to the extent it does, it shall be exhausted prior to allocation
of liabilities under Section 9.3 hereof. To the extent it does not for any reason apply or cover the
Loss or Damage, then allocation of liabilities shall be as set forth in Section 9.3.

9.3  Allocation of Liability. If the insurance procured pursuant to Sections 8.1
or 8.2 does not cover the Council’s and/or TCWR’s liability for Loss or Damage, the parties
agree, subject to Section 9.3(d), to the following allocation of liability for Loss or Damage based
on the general intent expressed in 9.1.

(a) TCWR shall bear, hold harmless, indemnify and defend Council from
and against all Loss or Damage to persons whomsoever or property whatsoever where the Loss
or Damage is the result of Freight Rail Service or Freight Rail Facilities and does not relate to or
in any way involve LRT Service, LRT Parties, or LRT Facilities, or is a breach of its obligations
under this Agreement, except that it is understood and agreed that TCWR shall bear no liability
for Loss or Damage involving any environmental conditions existing prior to 1998 or not arising
from TCWR’s presence or operations or the acts or omissions of TCWR contractors or
subcontractors.

(b) The Council shall bear, hold harmless, indemnify and defend TCWR
from and against all Loss or Damage to persons whomsoever or property whatsoever where the
Loss or Damage results in any way from LRT Service, LRT Parties, LRT Facilities, or Council
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Freight Activity, is otherwise a Loss or Damage that would not have occurred but for the
presence of LRT Service, LRT Parties or LRT Facilities, or is a breach of Council’s obligations
under this Agreement, whether or not the Loss or Damage arises in contract, warranty, tort, or
other legal theory, including, but not limited to, negligent acts or omissions (including, but not
limited to, negligent acts or omissions of TCWR whether active or passive and of any degree or
type including sole negligence), any action arising pursuant to the Federal Employers’ Liability
Act, any violation of statute, rule, or regulation, strict liability, absolute liability, or other fauit or
legal theory. However, the Council’s indemnification of TCWR for Council Freight Activity
does not extend to Loss or Damage to the extent caused by negligent acts or omissions of TCWR
(including, but not limited to, negligent acts or omissions whether active or passive and of any
degree or type including sole negligence).

(¢)  The indemnification obligations hereunder do not constitute a waiver of or
operate to defeat any other immunities, limitations, or defenses available under any other statute
or common law as to third parties. The Council and TCWR, with respect to each other only,
hereby waive any and all immunities or limits to liability under statute or common law with
respect to Loss or Damage for which they have assumed an indemnification obligation
hereunder.

(d)  If any provision of this Agreement purports to indemnify a Party against
Loss or Damage and such indemnification would be prohibited by or unenforceable under the
binding laws of the State of Minnesota (including a determination that indemnification under the
circumstances involved is against public policy of the State of Minnesota), the indemnity
provided by such provision shall be deemed to be limited to and operative only to the maximum
extent permitted by law. Further, to the extent that TCWR is thereby deprived of the protection it
would otherwise have had under this Agreement, the Parties agree to negotiate in good faith to
ensure equivalent protection for TCWR, and if agreement is not reached regarding the equivalent
protection required, then, upon written demand by TCWR, Council shall suspend Council LRT
Service operations until such time as the equivalent protection is obtained.

SECTION 10. CLAIMS

10.1  Claims for which Council is Responsible. The Council shall have the
exclusive right to defend, investigate, settle or cause to be settled all claims for Loss or Damage
covered by the insurance required in Section 8.1. TCWR agrees to fully cooperate with the
Council, including sharing relevant information and providing access to necessary witnesses and
other company experts or expertise, without additional cost to the Council. If such claim or
lawsuit is made against TCWR, TCWR shall immediately tender such claim or lawsuit to the
Council.

10.2  Claims for which TCWR is Responsible. TCWR shall have the exclusive
right to defend, investigate, settle or cause to be settled all claims for Loss or Damage for which
TCWR is responsible under the terms of this Agreement. The Council agrees to fully cooperate
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with TCWR, including sharing relevant information and providing access to necessary witnesses
and other agency experts or expertise, without additional cost to TCWR. If such claim or lawsuit
is made against Council, Council shall immediately tender such claim or lawsuit to TCWR.

SECTION 11. DISPUTE RESOLUTION

11.1 Process. A dispute resolution process shall be used for any unresolved
issue, dispute or controversy between the parties before any legal remedies are exercised. The
dispute resolution process contains a three-level dispute resolution ladder that escalates a dispute
from the project management level through the executive management level. TCWR is
represented by the Vice President Operations or designee. The Council is represented from
level 1 to 3 in the following order: Deputy General Manager, General Manager, and Regional
Administrator. At each level, representatives of the parties shall meet and continue to explore
resolution until either party determines, in good faith, that effective resolution is not possible at
the current level, and notifies the other party that the process is elevated to the next level. If
either or both parties make such a determination at any point during issue resolution at level 3,
then the dispute resolution process has been exhausted.

11.2  Pending Resolution. While the Dispute Resolution process provided for in
Section 11.1 is underway, the business and the operations to be conducted under this Agreement,
to the extent that they are the subject of such controversy, shall continue in the manner and form
existing prior to the arising of such dispute.

SECTION 12. RESERVED
SECTION 13. MISCELLANEOUS PROVISIONS
13.1 Termination or Assignment.

(a)  Except as provided in this Section, this Agreement and any rights and
obligations created by it may not be assigned in whole or in part by either Party without the prior
written consent of the other Party. Notwithstanding the foregoing, this Agreement may be
assigned by a Party without the prior written consent of the other Party (i) as a result of a merger
or corporate reorganization, consolidation, change of control, or sale of substantially all of its
assets; (ii) to an affiliate of the assigning Party, where the term “affiliate” means a corporation,
partnership, or other entity controlled, controlling, or under common control with the assigning
Party; or (iii) if the transferor is a public entity, the transfer of the responsibilities, duties,
authority, rights, and obligations of such public entity to another federal, state or local, joint
powers, public entity to which such responsibilities, duties, authority, rights, and obligations
have been transferred by operation of law; and (iv) only if such transferee entity is legally able to
perform all obligations hereunder; or (v) by operation of law.

(b)  Notwithstanding the foregoing restrictions on transfer contained in this
Section, all of the grants, covenants, terms, provisions and conditions herein shall bind the
Parties hereto and their respective successors and assigns.
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13.2  Severability. If any language in this Agreement, or the application thereof
to any person or circumstance, is found to be invalid or unenforceable in any respect (“invalid
language”), the remainder of this Agreement, and the application of such language to other
persons or circumstances nevertheless will be binding with the same effect as if the invalid
language were originally deleted. The parties agree to bargain in good faith to reform this
Agreement or replace any invalid language with enforceable language that comes as close as
possible to the intention of the invalid language.

13.3  Notices. Except as provided in Section 3 or as otherwise expressly
provided in this Agreement, all notices and other communications under this Agreement shall be
in writing and shall be deemed to have been duly given (a) on the date of delivery, if delivered
personally to the party to whom notice is given, or if made by telecopy directed to the applicable
telecopy number listed below and the transmission is confirmed by mail as provided under (b)
below which is deposited on the first business day after the transmission, or if made by e-mail to
the applicable e-mail address below and the transmission is confirmed telephonically on the
same day as transmission, followed by a hard copy provided by mail as provided under (b)
below, or (b) at the earlier of actual receipt or the third business day following deposit in the
United States mail, postage prepaid. Notices and other communications shall be directed to the
parties at the addresses shown below. A party may change its person designated to receive
notice, its telecopy number or its address from time to time by giving notice to the other party in
accordance with the procedures set forth in this Section.

COUNCIL: METROPOLITAN COUNCIL
390 Robert Street N.
St. Paul, MN 55101
Attn: Deputy Chief of Operations Officer - Rail
Telephone No.: (612) 341-5601

TCWR: TWIN CITIES & WESTERN RAILROAD COMPANY
2925 12" Street East
Glencoe, MN 55336
Attn: Vice President Operations
Telephone No.: (320) 864-7200
Facsimile: (320) 864-7220

With a copy to: Thomas V. Seifert
Seifert Law, PLLC
7300 Hudson Blvd. Suite 109
Oakdale, MN 55128
Telephone No.: (651) 738-1007

13.4 Headings. The section and subsection headings in this Agreement are for
convenience only and shall not be used in its interpretation or considered part of this Agreement.
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13.5 Integration, Amendment, and Waiver. This Agreement is the entire
agreement between the parties with respect to the subject matter hereof, and supersedes all prior
and contemporaneous agreements, representations, and understandings, of the parties concerning
the subject matter hereof, provided, however, that the terms of this Agreement, the Construction
Agreement, the HCRRA Trackage Rights Agreement, and the CP Trackage Rights Agreement
are intended to be complementary and shall be interpreted so as not to conflict with one another.

In the event of any conflict between this Agreement and the HCRRA Trackage
Rights Agreement or CP Trackage Rights Agreement, this Agreement shall control.

No supplement, modification, or amendment of this Agreement shall be binding
unless executed in writing by both parties. No waiver of any provision of this Agreement shall
be deemed, or shall constitute, a waiver of any other provisions, whether or not similar, nor shall
any waiver constitute a continuing waiver. No waiver shall be binding unless executed in
writing by the party making the waiver.

13.6 Counterparts. This Agreement may be executed in any number of
counterparts, and by different parties in separate counterparts, each of which, when executed and
delivered, shall be deemed to be an original and all of which counterparts taken together shall
constitute but one and the same instrument.

13.7 Govemning Law. This Agreement shall be construed and interpreted in
accordance with the laws of the State of Minnesota or federal law where applicable.

13.8 Time of Essence. Time is of the essence to each and every provision in
this Agreement that has time constraints set forth therein.

13.9  Not for the Benefit of Others. This Agreement is for the exclusive benefit
of the parties and HCRRA and not for the benefit of any other third party. Nothing herein shall
be construed to create or increase any right in any third party not listed to recover by way of
damages or otherwise against either of the parties hereto.

13.10 Inspection and Audit. To the extent applicable, the Parties incorporate
Minnesota Statutes, section 16C.05, subdivision 5. However, by entering into this Agreement,
TCWR is not waiving and does not waive its right to refuse to allow or limit the examination of
its records, books, documents, and accounting procedures and practices provided by any
applicable law, statute, rule or regulation, including, but without limitation, the Minnesota
Government Data Practices Act. TCWR shall permit this examination and audit at any time
during regular business hours. Audits conducted by the Council under this provision shall be in
accordance with generally accepted auditing standards and the Council shall give reasonable
advance notice to TCWR. Financial adjustments resulting from any audit by the Council shall be
paid in full within thirty (30) days of TCWR’s receipt of audit.

13.11 RESERVED
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13.12 Force Majeure. The parties will be excused from performance of any
obligations under this Agreement where such non-performance is caused by any event beyond
the reasonable control of the party, which may include, but not be limited to, an order, rule, or
regulation of any federal, state, or local government entity, work stoppage or labor dispute
resulting in a strike or slowdown, extraordinary unavailability of essential materials, services or
products from suppliers, accident, derailment, natural disaster, an act or war or terrorism, or civil
disorder (“Force Majeure Event”); provided that the party excused hereunder shall use all
reasonable effort to minimize its non-performance and to remove the Force Majeure Event in the
shortest practical time.

13.13 Equitable Remedies Upon Material Breach. If either party is in breach of
a material provision of this Agreement, then, in addition to any remedies at law, the other party
may seek equitable relief, including, but not limited to, an injunction to suspend the other party’s
activities (Freight Rail Service or LRT Service, as applicable) for the duration of such breach.
This provision is so that (1) TCWR can protect itself (and its customers) from the potential
harms to its business associated with the presence of LRT Service and LRT Facilities and (2) the
Council can protect itself (and its passengers) from the potential harms to the LRT Service
associated with the presence of Freight Rail Service or Freight Rail Facilities. Notwithstanding
the foregoing, TCWR customers and Council LRT passengers are not third-party beneficiaries of
this Agreement.

IN WITNESS WHEREOF, the parties have caused this Agreement to be effective on
the Effective Date as defined in Section 1(x), by their duly authorized representatives.
Furthermore, this Agreement may be executed in counterparts, each of which shall be deemed to
be an original, but all of which, taken together, shall constitute one and the same agreement.

TWIN CITIES & WESTERN RAILROAD
COMPANY, a Minnesota corporation

By: MW%Q/!/
Name: YAR K WEGNERL
Yy Y E XX

Title:

D !W 1,018

METROPOLITAN  COUNCIL, a  public
corporation and political subdivision of the
State of Minnefota

By: /ZLQ ./Z:
Name™~__ 4destun ,/{’f.n:s.'z‘n

Title: \ ; -

% foug
;

2



Hennepin County Regional Railroad Authority (“HCRRA”), a political subdivision of the State

of Minnesota, hereby consents to the relevant parts of this Agreement, including but not limited
to Sections 2.1, 3.1(b), 6.1, 13.5, and 13.9.

HENNEPIN COUNTY REGIONAL ly\;LROAD
AUTHORITY /’ /

Sl s

Chair of Its Board

Reviewed by the % % S( /

v M. A5

Deputy/Clerk of HCRRA Board
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Exhibit D-1
General Location of Trails
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Exhibit G
Form of Access Easement



(Above space is reserved for Recording Information)

FREIGHT RAIL MAINTENANCE AND ACCESS EASEMENT AGREEMENT

THIS FREIGHT RAIL MAINTENANCE AND ACCESS EASEMENT AGREEMENT
(“EASEMENT”) is made and entered into this day of , 201__, by and
between the METROPOLITAN COUNCIL, a public corporation and political subdivision
under the laws of the State of Minnesota (“Grantor”) and the TWIN CITIES & WESTERN
RAILROAD COMPANY a corporation under the laws of the State of Minnesota (“Grantee”).

WITNESSETH:

WHEREAS, Grantor owns the Property, or the Corridor as defined in Article 1 (F)
below and which is depicted on Exhibit A attached hereto and incorporated herein by this
reference; and

WHEREAS, a portion of the Property has been established as a public bicycle and
pedestrian trail (“Trail”) which lies between certain county roads and city streets (“Public
Right of Way”) and portions of the Freight Rail Facilities; and

WHERAS, Grantor, as part of its METRO Green Line LRT Project, intends to
realign the Trail on the Property and, after construction, intends to convey the Trail and
underlying property and easements (“Trail Parcel’) to Hennepin County or the Hennepin
County Regional Railroad Authority (‘“HCRRA”); and

WHEREAS, prior to the above-referenced conveyance, Grantor desires to grant to
Grantee a non-exclusive easement from the Public Right of Way unto, over and across those
sections of the Trail Parcel as depicted and described on Exhibit B for Grantee to access
and service the Freight Rail Facilities consistent with the terms of this Easement, the Co-
Location Agreement, the Bass Lake Spur TRA and/or the Kenilworth TRA (as applicable).

NOW THEREFORE, for the sum of One Dollar $1.00 to be paid by Grantee to
Grantor, and in consideration for the mutual promises contained herein, the parties hereto

agree as follows:

1. Definitions.
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A “Bass Lake Spur’” means Bass Lake Spur — East and Bass Lake Spur — West
so long as both properties are owned by the Council. If the Council sells any portion of the
Bass Lake Spur, then “Bass Lake Spur” shall refer only to the portion still owned by the
Council.

B. “Bass Lake Spur — East’” means the Council-owned portions of the Bass Lake
Spur from the point of connection to the Bass Lake Spur — West at CP milepost 432.12 to
the point of connection to the Kenilworth Corridor at Cedar Lake Junction (CP
milepost 428.38, former CNW milepost 16.3) in the City of St. Louis Park and also includes
the connecting track to the “Camden Line,” known locally as the CP MN&S.

C. “Bass Lake Spur — West” means the Council-owned portions of the Bass Lake
Spur from Tower E-14 at CP milepost 435.06 in the City of Minnetonka to the point of
connection to the Bass Lake Spur — East at CP milepost 432.12.

D. “Bass Lake Spur TRA” means that certain Trackage Rights Agreement
between CP and Grantee dated July 26, 1991, as amended by a Relinquishment Agreement
dated July 27, 1993, and Supplemental Agreements dated July 27, 1993, and April 30, 1996
to the extent assigned to HCRRA by the Partial Assignment Agreement between HCRRA
and CP.

E. “Co-Location Agreement” means that certain agreement entered into by and
between Grantor and Grantee related to the co-location of light rail and freight rail in the
Corridor.

F. “Construction Agreement” means that certain agreement entered into by and
between Grantor and Grantee related to the construction of the SWLRT Project.

G. “Corridor” or “Property” means the Council-owned Kenilworth Corridor and
the Council-owned Bass Lake Spur and additional land adjacent to the Bass Lake Spur -
East and the Kenilworth Corridor acquired by Council and required for the shift of the
freight rail track to a different alignment and other construction work on Freight Rail
Facilities as described in the Co-Location Agreement.

H. “Freight Rail Facilities” means all rails, fastenings, switches, switch
mechanisms and frogs with associated materials, ties, ballast, signals and communications
devices (and associated equipment, including, but not limited to, wayside positive train
control equipment as required by a regulatory body with jurisdiction over freight rail),
drainage facilities, other track material, Automatic Warning Devices, roadbed,
embankments, bridges, trestles, culverts within the Corridor, and any other structures or
things necessary for the support thereof and, if any portion thereof is located in a
thoroughfare, the term includes pavement, crossing planks and other similar materials or
facilities used in lieu of pavement or other street surfacing materials at vehicular and
pedestrian crossings of tracks, and any and all structures and facilities required by lawful
authority in connection with the construction, renewal, maintenance and operation of any
of the foregoing, to the extent any of the above are necessary or related to the provision of
freight rail service as described in the Co-Location Agreement.
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L. “Kenilworth Corridor” means the Council-owned property from former CNW
milepost 16.3 (CP milepost 428.38) in the City of St. Louis Park, easterly to former CNW
milepost 13.7 (BNSF milepost 13.0) at a point of connection with BNSF in the City of
Minneapolis.

dJ. “Kentlworth TRA” means that certain Trackage Rights Agreement between
CP, Grantee and HCRRA and an Easement Agreement, both dated August 10, 1998, and in
turn modified by a Supplement and a Railroad Easement dated July 30, 2002, and with
reference to that certain Settlement Agreement, denominated A121128, dated on or about
August 1, 2012,

2 Grant of Freight Rail Maintenance and Access Easement. Grantor hereby
grants and conveys to Grantee, its agents, permittees, successors and assigns, a permanent,
non-exclusive vehicular and pedestrian access easement from the Public Right of Way onto,
over and across portions of the Trail Parcel, as depicted on Exhibit B, to, without
limitation, access the Freight Rail Facilities for the purposes of maintaining, repairing or
replacing the Freight Rail Facilities. This Easement is granted subject to all applicable
rules and regulations of the Federal Railroad Administration and pursuant to Section 5 of
the Co-Location Agreement and is granted subject to the terms and conditions of the Co-
Location Agreement, the Bass Lake Spur TRA and/or the Kenilworth TRA (as applicable).

S Covenant of Ownership. Grantor covenants that it is the lawful owner and is
in lawful possession of the Property and has lawful right and authority to convey and grant
the Easement described herein. This Easement shall run with the land and apply to all
interests now owned or hereafter acquired or conveyed.

4. Termination or Amendment of Easement. This Easement will terminate if
Grantee abandons its Freight Rail Facilities or may be terminated or amended by an
agreement in writing signed by the parties or their successors and assigns. In the event of
any such termination or amendment, the parties agree to execute a recordable document to
memorialize of record any such termination or amendment.

5. Repair and Liability. Grantor and Grantee each agree that it will be
responsible for its own acts and the results thereof to the extent authorized by law and
shall not be responsible for the acts of the other party and the results thereof unless
otherwise provided for in the Co-Location Agreement, the Bass Lake Spur TRA or the
Kenilworth Corridor TRA (as applicable). Grantee agrees to repair at its expense any
physical damage done to the Trail or adjacent property while exercising its access rights
granted hereunder.

6. Miscellaneous.

a. Further Actions. The parties shall execute and deliver all further
documents and take all further actions reasonably necessary to effectuate the
purposes of this Easement.

b. Governing Law. This Easement has been made under the laws of the
State of Minnesota and such laws shall control its interpretation.
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c. No Presumption against Drafter. This Easement has been negotiated
at arms’ length and between persons sophisticated and knowledgeable in the
matters dealt with herein. Accordingly, this Easement shall be interpreted to
achieve the intents and purposes of the parties, without any presumption against
the party responsible for drafting any part of this Easement.

d. Effective Date. This Easement shall be effective on the date it is fully
executed by both parties.

e. Running with the Land; Assignment. The terms, covenants and
provisions hereof shall inure to the benefit of and be binding upon the legal
representatives, successors and assigns of the parties hereto and the
covenants, agreements and easements contained herein shall be deemed to
run with and burden the property subject to the easement. Grantee shall not
assign or otherwise convey any of its rights, titles, or interests under this
Easement Agreement without the prior written consent of Grantor.

[The remainder of this page is intentionally left blank.]
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IN WITNESS WHEREOF, the parties hereto have executed this Easement as of the date
first set forth above.

METROPOLITAN COUNCIL,
a public corporation and political subdivision under the
laws of the State of Minnesota,

By:

Weston Kooistra

Title: Regional Administrator

STATE OF MINNESOTA )
) ss
COUNTY OF RAMSEY )

I, the undersigned, a Notary Public in and for Ramsey County, Minnesota, do hereby certify
that Weston Kooistra, the Regional Administrator of the Metropolitan Council, a public
body appeared before me this day in person and acknowledged that he signed and delivered
said instrument on behalf of said public body.

Given under my hand and official seal this day of , 201__

Notary Public
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TWIN CITIES & WESTERN RAILROAD
COMPANY, a corporation under the laws of the
State of Minnesota

By:
Title:

STATE OF MINNESOTA )
) ss
COUNTY OF HENNIPIN )

I, the undersigned, a Notary Public in and for Hennepin County, Minnesota, do hereby
certify that , the of TWIN CITIES AND

WESTERN RAILROAD COMPANY appeared before me this day in person and
acknowledged that he signed and delivered said instrument on behalf of said corporation.

Given under my hand and official seal this day of , 201

Notary Public

This instrument drafted by:

Office of the General Counsel
Metropolitan Council

390 North Robert Street
Saint Paul, MN 55101
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EXHIBIT A
PROPERTY OR CORRIDOR

[Insert]
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EXHIBIT B

TRAIL PARCEL
AND ACCESS AREAS

[Insert]
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Exhibit H

Coordination Committee Designees

Council

TCWR

Hennepin County

Deputy Director of Rail
Operations, or Designee

TCWR General Manager
Maintenance of Way, or
designee

Asst. County Administrator,
Hennepin County Public
Works, or Designee

612-341-5601

320-864-7200

612-348-3054

1910 East Franklin Ave
Minneapolis, MN 55404-2217

2925 12™ Street East
Glencoe, MN 55336

300 South 6th Street
Minneapolis, MN 55487-0233
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