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CSX TRANSPORTATION, INC.-ABANDONMENT EXEMPTION­
IN LAPORTE, PORTER AND STARKE COUNTIES, IN 

CHESAPEAKE AND INDIANA RAILROAD COMPANY 
PETITION TO REOPEN 

OFFER OF FINANCIAL ASSISTANCE PROCEEDING 

FD 36076 

CHESAPEAKE AND INDIANA RAILROAD COMPANY 
PETITION FOR DECLARATORY RELIEF 

PETITION FOR RECONSIDERATION 
AND MOTION TO STRIKE 

I. 

INTRODUCTION 

Pursuant to 49 CFR §1115.3, Chesapeake And Indiana Railroad 

Company("CKIN" or "Petitioner") petitions the Surface Transportation Board 

("the Board") to reconsider its decision served June 1, 2017, 1 in the above­

captioned proceedings. That decision denied CKIN's November 14, 2016, 

combined Petition to Reopen the Offer of Financial Assistance proceeding and 

Petition for Declaratory Relief. Through discovery obtained in the civil litigation 

Cited as the June 1 Decision. 
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that it has filed in its Indiana state court litigation,2 CK.IN has recently obtained 

evidence indicating that submissions filed by the Town of North Judson (the 

"Town") and the Hoosier Valley Railroad Museum ("HVRM") contain materially 

false statements. CK.IN contends that had the Board learned about such 

misrepresentations at the start of these proceedings, it would have decided this case 

differently. Accordingly, CK.IN requests that the Board strike such false 

statements, reconsider its June 1 Decision, reopen these proceedings, and conduct 

a thorough investigation of the conduct by the Town and HVRM. 

IL 
BACKGROUND 

Inasmuch as the facts are well known to the Board, they will only be 

repeated to the extent relevant or necessary. Petitioner is a Class III short line 

railroad operating in the State of Indiana. On August 31, 2004, it entered into a 

five year agreement with the Town to operate about 33 miles of railroad track 

(hereafter "the Line") the Town had acquired from CSX Transportation in an 

abandonment proceeding. That agreement was subsequently extended by mutual 

agreement until December 2015. Because of disagreements, the Town provided 

CK.IN with notice to terminate on December 31, 2015. Eventually the parties 

engaged in mediation that resulted in a settlement that CK.IN believes resulted in 

2The Chesapeake And Indiana Railroad Company, Inc., v. Incorporated Town of North Judson, 
Docketed as Cause No. 46C01-16IO-PL. A copy of the complaint was attached to CKIN's 
Petition. 
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an agreement to lease the Line to Co-Alliance, Inc. ("Co-Alliance"), the major the 

shipper on the Line. Co-Alliance stated that it would continue to engage CKIN as 

its operator provided that the parties could reach a mutually acceptable agreement. 

Meanwhile believing that Indiana law required it to solicit competitive bids from 

potential operators, the Town published a Request for Proposal. Four parties 

including Co-Alliance and Lake State Railway ("Lake State"), a Michigan-based 

short line railroad, submitted bids. The Town picked Lake State as its proposed 

new operator. During the course of the RFP process, the Town extended the 

operating agreement with CKIN until May 15, 2016, and then until August 15, 

2016. Once it became obvious that the Town would not abide by the outcome of 

the Mediation Agreement, CKIN on October 31, 2016, filed suit against the Town 

in Indiana state court for breach of contract, among other grounds. 

Shortly after initiating the Indiana civil litigation, CKIN petitioned the Board 

for relief on November 14, 2016. It asked the Board to reopen the above-captioned 

OF A proceeding and to institute a declaratory relief proceeding as well. Based 

upon evidence obtained after 2014, it sought this relief believing that the Town's 

2004 acquisition and ownership of the subject line of railroad was contrary to the 

requirements of 49 U.S.C. § 10904( d)-(f) as well as the rail transportation policy 

("RTP") goals of the ICC Termination Act ("ICCTA") and the policies of the 

Board. Accordingly, it asked the Board to void the Town's acquisition of the Line 
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and to order the Town to sell the Line to CKIN at a price to be established through 

Board-supervised negotiations. Alternatively, it requested that the Board institute 

an investigation to determine whether the Town's ownership and administration of 

the Line violated the RTP goals and Board precedent and to prescribe such relief as 

it deemed appropriate. Believing that discovery in the civil litigation would reveal 

relevant information, CKIN reserved the right to supplement the record in the 

Board proceedings. The Town, HVRM, the Indiana Department of Transportation 

("INDOT"), and the Chicago & North Judson Railway Company ("CNJR")3 

replied in opposition to CKIN's Petition. On January 17, 2017, CKIN replied.4 

Meanwhile in the civil proceeding, CKIN served discovery in December 

2016 consisting of interrogatories and document production requests on the Town. 

It also sought discovery from HVRM. Rather than respond promptly, both parties 

engaged in a variety of delaying tactics forcing CKIN to send numerous emails 

reminding the recipients of a need to respond. Eventually both the Town and 

HVRM responded providing a virtual treasure trove of answers and documents in 

stages starting on April 26, 2017, and continuing until the present date. Some 

answers are still forthcoming and CKIN will be serving notices of depositions. 

Finally, on June 1, 2017, the Board served its decision denying CKIN' s 

reopening request on the grounds that it has not provided sufficient evidence to 

3 

4 
A noncarrier and newly established affiliate of Lake State. 
The Board accepted CKIN's reply in the interest of a complete record. 
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convince the agency to materially alter the 2004 decision approving transfer of the 

Line to the Town. The evidence recently obtained by CKIN through discovery and 

presented here should convince the Board that its prior decision was in error. 

Moreover, the Board also concluded, wrongly CKIN believes, that there was no 

controversy or uncertainty warranting it to use its discretion to institute a 

declaratory proceeding. 

III. 
SUMMARY OF ARGUMENT 

Required (insert here) 

IV. 
ARGUMENT 

A. Evidence recently obtained through discovery requires 
the Board to reconsider and reopen the June 1 Decision 

49 CFR §1115.3(b) provides that a reconsideration petition will be granted 

only upon a showing of one or more of the following points: 

( 1) The prior action will be affected materially because of new evidence or 
changed circumstances. 

(2) The prior action involves material error. 

Where a party presents new evidence or substantially changed circumstances or 

shows that the prior action involved material error, the Board will reconsider its 

prior decision. Total Petrochemicals & Refining USA, Inc. v. CSX Transportation, 

Inc., No. 42121 (slip. op. at 3, STB served Sept. 4, 2015). 
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CKIN presents evidence that should convince the Board that the June 1 

Decision was wrongly decided. That evidence consists of discovery responses 

obtained in the civil litigation from the Town and HVRM that was not available 

until very recently. Although CKIN served its discovery requests on the Town and 

HVRM in December 2016, they waited months to respond and, at that, only until 

after receiving CKIN's Motions to Compel. CKIN attaches to this Petition 

relevant copies of that discovery along with a verified statement by its president, 

Powell Felix, explaining why evidence previously submitted by the Town and 

HVRM contain materially false information. CKIN also submits with Mr. Felix's 

written testimony an excel spreadsheet comparing the conditions under which 

CKIN operated the Line for the Town under the 2004 Operating Agreement, the 

conditions under which an operator would provide service under the unsigned draft 

2015 Operating Agreement which HVRM helped to prepare, and the conditions 

that would apply to CNJR operations under its proposed lease and operating 

protocols with the Town and HVRM, respectively.5 CKIN reserves the right to 

supplement this filing as more information is obtained. 

The Board also materially erred in its review and analysis of the facts 

presented by the parties. For example, in refuting CKIN' s allegation that actions 

5 CKIN first received a copy of the lease as an attachment to an email from Town attorney 
Rachel Arndt on May 1. While the lease is simply dated __ 2017, the accompanying 
"Agreement for Tourist Passenger Transportation" between the Town and HVRM is dated Feb. 
6, 2017. 
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ofHVRM and enabled indirectly by the Town hindered CKIN's common carrier 

service, the Board noted how the traffic on the Line grew from 506 car loads in 

2005 to 4,312 car loads in 2015. Despite what the Board may have learned from 

the Town, this 800% growth was in no way due to the Town's actions. It was due 

to CKIN's marketing efforts, Co-Alliance's decision to expand its on-line facility 

and to move more traffic by rail in response to those marketing efforts, CKIN' s 

attractive rate structure, and CKIN' s action in building a competitive track 

connection to Norfolk Southern Railroad at CKIN's expense. Second, in response 

to HVRM' s "limited" passenger schedules (73 trains operated on just 31 days 

during 2016), those restrictions were the result of language contained in the 

mediation agreements signed by both CKIN and the Town. 6 Finally, the Board's 

discussion of the State of Maine precedent totally misses the point. CKIN agrees 

that the State of Maine doctrine does not apply to public agencies acquiring rail 

lines along with the common carrier obligation. Rather, the Town's transgression 

was allowing HVRM, a railroad museum outside the Board's regulatory 

jurisdiction, to assume certain functions that the Town as a common carrier and the 

Line's owner would normally perform. Powell Felix identifies some of these 

functions in his verified statement. 

6 Copies are attached to Powell Felix's statement as attachments 1 and 2. 
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In its November 14 Petition, CK.IN characterized this proceeding as "one of 

first impression" in the sense that it knows of no situation where either a rail line 

owner or another rail line user (here HVRM) took actions that could impede the 

ability of the common carrier operating over the line to provide service. However, 

CK.IN has learned of one situation that does bear some resemblance. In North 

Coast Railroad Authority And Northwestern Pacific Railroad Company-Petition 

for Declaratory Order, FD 36077, the public agency owner of a line acquired for 

passenger service imposed restrictions on the ability of the freight railroad 

common carrier tenant to provide service. Those restrictions took the form of 

requiring the freight railroad to obtain a warrant before moving or storing 

hazardous commodity cars or sometimes outright prohibiting the movement or 

storing of such cars. The Board's November 3, 2016, decision said "this case 

appears to raise a number of novel issues that require further briefing by the 

parties" regarding the railroad's common carrier obligation and whether the public 

agency's actions are preempted by federal law. After the Board directed the 

parties to brief certain issues and provide certain information, the parties settled 

their dispute. Consequently, the Board never addressed the conflict between 

common carrier freight service and passenger needs. 

Although comparatively rare, the Board has on occasion stepped in to 

provide relief where the actions of one carrier were preventing another carrier from 
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performing common carrier rail service. See, Pyco Industries, Inc.-Alternative 

Rail Service-South Plains Switching LTD Co., FD 34802 (STB served Feb. 24, 

2006)(where the STB established and monitored operating protocols between 

carriers in the context of an alternative rail service petition filed by a customer). 

There is no reason why it could not and should not act here where a petitioner 

provides evidence of a party jeopardizing its ability to provide rail service. 

B. The Board should strike materially false 
information submitted by the Town and HVRM 

Pursuant to 49 CFR §1104.8 and 49 CFR §1104.17, CKIN moves the Board 

to strike as materially false certain evidence previously submitted in these 

proceedings by both the Town and HVRM. While §1104.8 addresses redundant, 

irrelevant, immaterial, or scandalous matter, there is no reason why it should not 

cover material misrepresentations as well. In any event, the Board has held that a 

material misrepresentations made by a party to a proceeding can be the basis for 

reopening the proceeding or rejecting or finding void ab initio a filing with the 

agency. 1411 Corporation-Abandonment Exemption-In Lancaster County, PA, 

AB-581X, Et Al (slip. op at 7, note 15, STB served Oct. 18, 2001); cf San 

Francisco Bay Railroad-Mare Island-Operation Exemption-California Northern 

Railroad, Et Al., FD 35304 (slip op. at 3-4, STB served Dec. 6, 2010). 

Mr. Felix's statement identifies numerous misrepresentations made by the 

Town and HVRM to the Board by comparing each statement with an email or 
10 
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other evidence obtained through discovery refuting that statement. A summary of 

those statements follows immediately below. 

COMMENT SUMMARY 

• HVRM never had any "unhampered" passenger rights. Powell Felix 

recognizes that a better term would have been "unfettered". But the passenger 

rights were restricted as per the mediation agreement rather than anything Mr. 

Felix said or did. 

• HVRM alleges that there were no operating rights (i.e. 

passenger/freight) conflicts or shipper complaints. There is substantial evidence to 

the contrary. 

• HVRM claims to have no knowledge of the "grand bargain" (the 

settlement whereby Co-Alliance leases the railroad with CKIN as the operator and 

CKIN drops its litigation). Numerous emails show that HVRM was kept informed 

as to what was going on. 

• HVRM had no input in 2016 RFP and no undisclosed contacts with 

potential operators. It had a substantial role in the terminated 2015 process and 

was promoting Frontier in 2015 and 2016 as a potential operator. The RFP does in 

fact give it a role and Town representative Wendy Hoppe acknowledged as much. 

HVRM accompanied bidders on a tour of the railroad and had substantial contact 

with Lake State in the process. 
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• Unsafe condition of track. HVRM claims to have an "exceptional" 

safety culture. CK.IN has requested records from the FRA but according to 

attorney James Helenhouse with Fletcher & Sippel, the same law firm representing 

CNJR, the cause of the 2011 accident was HVRM negligence in overloading the 

tender of the steam locomotive. 

• Miscellaneous points: 

D HVRM complained that CK.IN sought to monitor or veto its FRA 

waiver requests. But the 2016-7 agreements cede that right to CNJR. 

D HVRM blames CK.IN for loss of car storage business, stored cars 

blocking HVRM movements. But these cars were stored for Co-Alliance. 

D The Town paid nothing for line. Funding was Federal Highway 

($1,000,000), Indiana DOT ($500,000), the three counties $150,000 ($50,000 

each), and Co-Alliance's predecessor ($300,000). 

D CK.IN is forcing the Town and HVRM to carry $10 million in 

insurance. But that's what the 2016-7 agreements require. 

D HVRM says that it had to upgrade excepted track at its own expenses, 

a job that CK.IN should have done. In fact the line was excepted track when 

acquired from CSX. 

HVRM and the Town want the Board to believe that the museum lacked any 

control over how operations are conducted over the Line. But nothing could be 
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further from the truth. Aside from its deep involvement in the RFP process, 

HVRM exercised substantial control over how the Town administered the railroad. 

It was deeply involved in decisions on, among other things, budgeting funding for 

the Town's railroad needs, track conditions and rehabilitation and conflicts 

between common carrier freight and its excursion passenger operations. One 

understandable reason for this could be that a town of some 1700 people lacked 

any expertise in how to maintain and/or operate a railroad. Evidence of the 

Town's involvement includes the fact that it was copied on virtually every email or 

other railroad-related communication involving the Town including some that 

might otherwise be covered by attorney-client privilege. For the Town and HVRM 

to assert that HVRM exercised no control is a serious misrepresentation that 

justifies Board action striking all evidence in this proceeding submitted by both the 

Town and HVRM. 

V. 
CONCLUSION 

Accordingly, CKIN requests that the Board strike such false statements, 

reconsider its June 1 Decision, reopen these proceedings, and conduct a thorough 

investigation of the conduct by the Town and HVRM. 
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Due: June 20, 2017 

14 

9037616. 7 /SP /25194/0101/062017 

Respectfully submitted, 

Strasburger & Price, LLP 
1025 Connecticut Ave., NW 
Suite 717 
Washington, D.C. 20036 
(202) 742-8607 
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I, John D. Heffner, hereby certify that a copy of the foregoing "Petition for 
Reconsideration and Motion to Strike" Relief dated June 20th, was sent by U.S. 
mail and electronic mail to all parties of record in this proceeding. 

Dated: June 20, 2017 
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