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Before the 

SURFACE TRANSPORTATION BOARD 

______________________ 

Finance Docket No. 35087 (Sub-No. 8) 

______________________ 

CANADIAN NATIONAL RAILWAY COMPANY AND GRAND TRUNK 
CORPORATION – CONTROL – EJ&E WEST COMPANY 

_____________________ 

PETITION TO REOPEN 
BASED ON NEW EVIDENCE AND 

MATERIALLY CHANGED CIRCUMSTANCES 
PURSUANT TO THE BOARD’S 
GOVERNING REGULATIONS 

_______________________ 

The Village of Barrington, Illinois (Barrington), by and through counsel, 

respectfully files this Petition seeking reopening pursuant to 49 U.S.C. § 722(c) 

and 49 C.F.R. § 1115.4, which provide that a petition for reopening “must state 

in detail the respects in which the proceeding involves … new evidence, or 

substantially changed circumstances and must include a request that the 

Board make such a determination.” Barrington requests this action to enable 

the Board to consider new evidence of double tracking near Barrington and 

new projections of nine (9) additional daily trains that contradicts previous 

sworn testimony of Canadian National Railway Company (CN) executives. This 

sworn testimony not only caused the Board to deny Barrington relief, but also 

caused the United States Court of Appeals to defer to the Board’s judgment in 

Village of Barrington, IL v. STB, 892 F.3d 252 (7th Circuit 2018). 
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 As Barrington has recently learned, CN, contrary to positions taken 

before the Board and the Seventh Circuit, has submitted a Permit Application1 

to the United States Army Corps of Engineers (USACE) requesting approval to 

build a second mainline track for 4.27 miles within its right-of-way running 

between Shoe Factory Road and Spaulding Road just to the south of 

Barrington. This new second mainline track will join an existing double track 

that extends to approximately 4.6 miles south of Barrington. Construction of 

the double track will allow the nine (9) addition daily trains to pass through 

Barrington. This segment of track is located within the Leithton to Spaulding 

Segment 14 of the former EJ&E Line and was included within the Board’s 2008 

NEPA analysis and mitigation orders in this proceeding. As the map on the 

following page reflects, the only intersecting Subdivisions along this track are 

at Leithton north of Barrington and Munger south of Barrington. The 

additional 9 trains represent a 50% increase above the average of 18.1 trains 

that moved through Barrington in 2016.2 

   

                                       
1See Attachment A, USACE Permit Application – LRC-2018-00651. 
2 The cumulative projected volume of 29.3 daily trains reflects an increase in the 
number of daily trains moving though Barrington of nearly 453% since 2007. 
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 The Permit Application does not mention that every single one of the nine 

new trains will pass through Barrington on a daily basis. Because the Board in 

the instant proceeding has consistently denied Barrington grade-separation 

mitigation at the U.S. Hwy. 14 crossing based on its 2008 projection that a 

maximum of 20.3 trains per day will pass through Barrington, there is no 

avoiding the reality that this constitutes new evidence of substantially changed 

circumstances. When the recently disclosed project is completed in 2020, the 

number of daily trains operated by WCL over the former EJ&E Line that will 

pass through Barrington will average 29.3 trains. As a result, the Board’s 

previous conclusion that Barrington’s new evidence would not materially alter 

its 2008 decision must be reconsidered and set aside. 

 The USACE Permit Application, which was recently released for public 

comment to a limited number of recipients, was filed in the name of Wisconsin 

Central Ltd. (WCL), CN’s subsidiary that has operated over the former EJ&E 

Line since it was acquired by CN in 2009.3 As explained in the Permit 

Application, the purpose of this proposed work  

is to add a second main line railroad within the existing 

Wisconsin Central Ltd. (WCL) right-of-way in the 
designated project area. The WCL Leithton Subdivision is 
one of the primary north-south main line tracks along the 
WCL corridor that transports vital customer train traffic 
between Winnipeg, Canada and Chicago. Currently 

forecasted capacity for 2020 includes a growth of 
approximately 9 trains per day along this Subdivision. The 
completion of the second main line track in the proposed 

                                       
3 Barrington was not served with a copy of the Permit Application and only learned of 
it from a citizen of a neighboring community. V.S. Karen Darch at 1. 
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location will help improve fluidity and resilience for 
northbound and southbound traffic flows. 

 As the record reflects, since 2014, Barrington has raised the issue of 

double tracking and has supported its position by introducing a Request for 

Proposal (RFP) issued by CN in 2016 involving double-tracking on the Leithton 

to Spaulding Segment 14 of the former EJ&E. In response to Barrington, on 

January 30, 2017, John Orr, CN’s Senior Vice President and Chief 

Transportation Officer emphatically testified in his sworn statement signed 

under penalty of perjury as follows: 

Let me be clear: based on our current traffic projections 

and the existing capacity of the line, CN has no need and 
no current plans to install double track through or near 
Barrington. The lack of sufficient traffic and existence of 

higher priority projects means the expected return on 
investment would be insufficient to justify such a project. 
Accordingly, CN has not designed or allocated money for a 

second track in or near Barrington. Nor is it likely to do so 
any time in the near future.4  

 Mr. Orr further testified: 

The cited RFP was issued as part of CN’s regular 
assessment of capacity and fluidity on its network. We 
asked various engineering firms to estimate the cost of 

double tracking various portions of the Winnipeg to 
Chicago corridor, so our capacity analysts could then use 
their computer modeling and simulation tools to identify 

those projects that would have the greatest impact on 
fluidity and capacity. Such a routine assessment does not 

mean that traffic growth is imminent or expected in the 
foreseeable future. Rather, it is simply prudential planning 
to enable CN to identify which possible capital investments 

would provide it with the greatest return on investment. 
As noted above, given existing capacity and current and 

projected traffic levels, we concluded that double tracking 
in and around Barrington would not be worthwhile. 

                                       
4 Verified Statement of John Orr at 8 (emphasis added). 
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Accordingly, in September 2016, CN notified bidders it 
would not proceed with any double tracking project on the 

EJ&E line.5 

 Based on their understanding that CN planned to reissue a new RFP 

post-2016, the Illinois Department of Transportation (IDOT) and Barrington 

requested the Board to require CN to supply the original “RFP used for its 

‘prudential planning’ and the September 2016 letter CN used to notify ‘bidders 

it would not proceed with any double tracking project on the EJ&E line.’”6 The 

Board did not do so. 

 In his Reply Verified Statement, dated March 15, 2017, Mr. Orr, after 

disclaiming any knowledge of any plan or proposal for another RFP, repeated 

his prior sworn testimony that “CN has no plans to install double-track in or 

near Barrington.”7 Because the recently disclosed application first surfaced 18 

months later explicitly involves double-tracking the EJ&E mainline at a 

location that is unquestionably near Barrington, it appears that CN was less 

than candid with the Board and ultimately the Seventh Circuit Court of 

Appeals.8 

 In affirming the Board’s April 2017 decision, the Court of Appeals 

determined that Barrington’s introduction of the RFP involved new evidence, 

even though Barrington had previously raised the double-tracking issue in 

                                       
5 Id. at 8-9 (emphasis added). 
6 February 23, 2017, Motion for Leave to file Comments in Response to Reply filed by 
CN, at 12. 
7 Orr Reply V.S. at 2. 
8 Although dated in December 2018, certain of the maps show that they were created 
as early as July 5, 2018. Moreover, the environmental work began in early July as 
well. 
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2014.9 In finding that the Board had not abused its discretion, the court 

reasoned as follows: 

However, the Board did not abuse its discretion by 
determining that CN “has no need and no current plans to 
double-track the line in or near Barrington.” This finding 

was supported by a CN executive’s verified statement that 
“[t]he cited RFP was issued as part of CN’s regular 
assessment of capacity and fluidity on its network” in 

order to “identify those projects that would have the 
greatest impact on fluidity and capacity.” From this 

assessment, CN concluded that “the expected return on 
investment would be insufficient to justify such a project.” 
As a result, “CN has not designed or allocated money for a 

second track in or near Barrington” and would be unlikely 
to do so in the near future.10 

 Shortly after Barrington filed its petition for review in December 2017, 

CN was well on the way to double-tracking the EJ&E Line near Barrington. As 

stated in a CN press release dated January 23, 2018: 

“CN is investing more than ever before in the safety, 
efficiency and resiliency of our network,” said Luc Jobin, 

CN president and chief executive officer. “These record 
investments, a substantial portion of which will go to new 
capacity and growth projects, will improve our network 

fluidity, allowing us to deliver superior service to meet our 
customers’ growing freight volumes.” 

As was also noted in the press release: 

Approximately C$400 million is expected to be spent on 

equipment, including the acquisition of new high 
horsepower locomotives. A further C$800 million is 
targeted towards initiatives to increase capacity and 

enable growth, such as track infrastructure expansion, 
investments in yards and in intermodal terminals; and on 

                                       
9 “Like the PPR expansion, the Village raised the issue of double-tracking in 2014. 
However, the Village supported the claim in its 2017 petitions with a new Request for 
Proposal (“RFP”) issued by CN in 2016 for double-tracking on the EJ&E line. This 
sufficiently constitutes new evidence.” Village of Barrington, IL v. STB, 892 F.3d at 272. 
10 Id.  
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information technology to improve safety performance, 
operational efficiency and customer service. 

More specifically, major capacity and equipment 
investments include: 

 Sixty new GE locomotives, the first deliveries from a 
 three-year order of 200 new units 

 Double track and siding extensions in the West 

 Coast to Chicago corridors 

 Intermodal equipment and infrastructure in 
 Toronto, Memphis, Tenn., Joliet, Ill., and other 

 terminals.11  

 Although the foregoing announcement did not signal in bold letters that 

the double tracking would involve the Leithton Subdivision near Barrington, 

the mention of the major capacity and equipment investments in Memphis, 

Tennessee and Joliet, Illinois is extremely significant. Such investments clearly 

reflect CN’s awareness of the dramatic growth in containerized traffic moving 

through the Port of Prince Rupert. Prince Rupert’s Fairview Container Terminal 

opened in 2007 and handled about 182,000 containers in its first full year of 

operation. Thereafter, its capacity was extended to about 1.35 million TEUs. 

That expansion was completed by August 29, 2017.12  

 Furthermore, as Shaun Stevenson, President and CEO of the Port of 

Prince Rupert, has noted, the environmental assessment process for yet 

another expansion had already been completed prior to the end of 2018.13 It is 

a foregone conclusion that the executive team at CN has been aware that the 

                                       
11 See Attachment B, CN targeting record C$3.2 billion capital program in 2018. 
12 https://www.rupertport.com/future/fairview-terminal-phase-2 
13 Brian Cross, Prince Rupert optimistic about ag handlings, The Western Producer, 
January 24, 2019. 
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further extension of that terminal will expand its capacity to around 1.8 million 

TEUs by 2022, with all of this additional traffic being destined to move over 

CN’s network.14 That CN has directly linked the increased number of trains 

with the expansion of the intermodal terminals in Memphis and Joliet also 

demonstrates the relationship between the continued expansion of the Port of 

Prince Rupert facilities and the direct material impact on Barrington.15  

 Furthermore, the statement in the USACE Permit Application that the 

double tracking will occur on one of CN’s primary north-south main line that 

transports vital customer train traffic between Winnipeg and Chicago 

unquestionably demonstrates that Barrington will be further materially 

impacted by these new train movements. This new evidence also demonstrates 

the need to question the 2017 sworn testimony of Keith Reardon, CN’s Vice 

President Intermodal Services. In the first place, the comment in his Verified 

                                       
14 http://trn.trains.com/news/news-wire/2018/06/20-prince-rupert-container-port-
expansion-to-boost-canadian-national-intermodal-traffic, dated June 20, 2018; 
“Canadian National will get another intermodal boost from the fast-growing Port of 
Prince Rupert, which on Tuesday announced a container port expansion that should be 
complete in 2022. …   “Together with our supply chain partners, this expansion, 
combined with CN’s investments in B.C. and across its rail network, positions us to 
drive this unique trade gateway success story forward,” Jean-Jacques Ruest, CN’s 
interim CEO, said in a statement….. Ruest has said that CN expects the expanded 
container port to hit maximum capacity this year, at least two years ahead of schedule. 
He has vowed that CN will add enough capacity to stay ahead of traffic growth.”  
15 The impact on Barrington is also confirmed by more recent news articles. See Bill 
Stephens, Canadian National details Western Canada capacity projects for 2019, Train 
Industry Newsletter, dated February 1, 2019, “[t]he line to Prince Rupert – the fastest-
growing port in North America – will receive three new miles of double track, along 
with a new siding” and that about “two-thirds of the international containers that land 
at Vancouver and Prince Rupert wind up in Chicago.” Also, in 2018, “CN spent $400 
million to add 60 miles of double track and seven new or extended passing sidings in 
Western Canada, along with a section of double track and two passing sidings on the 
Winnipeg-Chicago corridor ….” Id. 

http://trn.trains.com/news/news-wire/2018/06/20-prince-rupert-container-port-expansion-to-boost-canadian-national-intermodal-traffic
http://trn.trains.com/news/news-wire/2018/06/20-prince-rupert-container-port-expansion-to-boost-canadian-national-intermodal-traffic
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Statement of January 30, 2017 that “[w]hether Phase II of the Fairview 

Container Terminal will be completed and precisely when is uncertain” was 

specious. Although the Board in its April 26, 2017 decision chose to accept 

Reardon’s baseless suggestion that the expansion of the Fairview Terminal was 

uncertain, his testimony was effectively rebutted the previous day by Jean-

Jacques Ruest, who was then CN’s CMO and Executive Vice-President.16 As 

Barrington noted in its Petition for Reconsideration, filed May 16, 2017, during 

CN’s April 25, 2017 Earnings Call, Mr. Ruest stated as follows: 

By the time we get to summer, Delta port and Dubai Port 

and Rupert will have their expansion come in. So you’re 
roughly talking in both cases 0.5 million TEU rail capacity 
in both cases available for us to go and grow. Along that, 

we are expanding our terminal in Memphis, the one in 
Detroit, and we’re also expanding Joliet. 

 Despite the reality that the Board never acknowledged this obvious 

contradiction, it is respectfully submitted that Mr. Ruest’s statement shows 

that CN was already aware that the expansion of the PPR intermodal terminals 

was going to increase the number of trains that would move through 

Barrington. The January 23, 2018 press release and the new evidence recently 

disclosed in the USACE Permit Application are clearly consistent with Mr. 

Ruest’s comments. They also reveal the misleading nature of Mr. Reardon’s 

testimony upon which the Board relied in its April 26, 2017 Decision.17 

                                       
16 In July 2018, Mr. Ruest became President and CEO of CN.  
17 In the Board’s October 30, 2017 decision, there is no mention of Mr. Ruest’s 
statement. Nor was there any attempt to assess the implications of the completion of 
the expansion of the Fairview terminal. Instead, the Board brushed aside Barrington’s 
evidence regarding the anticipated increase in rail traffic attributed to the expansion of 
the Fairview Terminal with the comment that “other factors unrelated to the 
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 Simply put, the projected movement of nine additional trains through 

Barrington cannot be squared with Mr. Reardon’s statement that: 

our best estimate is that the project expansion will result 
in 4 additional loaded trains and 4 additional empty trains 
per week. Of this total, we estimate that 2 additional 

southbound loaded trains and 2 additional northbound 
trains each week, equivalent to about 0.5 total additional 
trains per day (all intermodal), will move through 

Barrington.18 

Plainly, Mr. Reardon’s “best estimate” as well as his speculative claim about 

whether the Fairview Terminal “will be completed” have proven to be baseless. 

Because CN’s new evidence projects the movement of 9 additional trains 

through Barrington, there is no denying that Mr. Reardon’s “best estimate” that 

a total of 0.5 additional trains will pass through Barrington per day has been 

eclipsed by a whopping 8.5 daily trains. 

 The significance of the material difference between sworn testimony 

presented to the Board and the information in the USACE Permit Application 

cannot be overstated. In denying Barrington’s petition for review of the Board’s 

denial of its 2017 Petition to Reopen, the Court of Appeals stated that: 

the Village did not show that rail volume specifically 
moving through Barrington has been materially impacted.  

Substantial evidence supported this finding. A senior CN 
executive provided a verified statement that only a portion 
of PPR traffic moves through Barrington, and that future 

port expansions would result in only 0.5 additional trains 
per day traveling across U.S. 14. This, along with the fact 

that the overall number of trains still falls below 2015 

                                       
transaction, such as changes in industry, economic growth, and energy prices, are 
now just as likely to play a role in future fluctuations in rail traffic.” Slip op. at 10. 
Given the projections in the Permit Application, the impact of the continuing 
expansion of PPR terminal facilities on the 2008 projections must be acknowledged.  
18 Verified Statement of Keith Reardon at 2. 
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projections, is sufficient to sustain the Board’s conclusion 
that the Village’s PPR evidence would not materially alter 

its 2008 decision.19  

 Given the Seventh Circuit’s reliance on Mr. Reardon’s testimony 

regarding the addition of “only 0.5 additional trains per day traveling across 

U.S. 14,” and “the fact that the overall number of trains still fell below 2015 

projections,”20 the materiality of this new evidence regarding the projected 9 

additional trains, the continued expansion of the Fairview Container Terminal, 

and the resultant need to double track the Leithton to Spaulding Segment near 

Barrington cannot be ignored. As Ruest also revealed, after CN acquired the 

EJ&E, it took about one-third of the yard in Joliet, IL, which was then used for 

manufacturing-related merchandise, and “turned it into a container terminal. 

It’s now two-thirds container.”21 To pretend that this new evidence is not 

directly and inextricably linked to CN’s acquisition of the EJ&E is irrational as 

it would be necessary to ignore the fact that the EJ&E rail line had been a 

single mainline track since its incorporation in 1887. CN has now admitted 

that it needs to double track key segments of the line to improve fluidity and 

resilience of the EJ&E line so that it can meet its customers’ growing freight 

volumes that move through Barrington.  

 The continuing expansion of intermodal traffic, which reflects CN’s 

recognition of the future importance of consumer goods, is not the only factor 

                                       
19 892 F.3d at 272. 
20 Id. 
21 https://www.railwayage.com/freight/railroader-of-the-year-cns-jj-
ruest/?RAchannel=home 
 

https://www.railwayage.com/freight/railroader-of-the-year-cns-jj-ruest/?RAchannel=home
https://www.railwayage.com/freight/railroader-of-the-year-cns-jj-ruest/?RAchannel=home
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that corroborates CN’s new evidence that nine additional trains a day will move 

through Barrington beginning in 2020. In addition, there has been a significant 

increase in the shipments of crude-by-rail between Alberta and the Gulf Coast 

refineries since the beginning of 2017. In his comments that are reported in the 

January issue of Railway Age, Mr. Ruest also pointed to the increased crude 

being transported from Edmonton “via the CN all the way to Louisiana, to 

Geismar and/or Baton Rouge.”22 As he further explained, “[i]n order to use rail, 

you need the railcars, but you need the network. You need the double-track 

and sidings and the crews and the locomotives.” This plainly includes the need 

to double track the rail network near Barrington. 

 As CN acknowledged in its Earnings Call on January 29, 2019, CN 

moved an average 230,000 barrels a day in the fourth quarter of 2018 and 

about 130,000 barrels in the third quarter. In this regard, it is noted that the 

movement of 230,000 barrels per day exceeds the total amount of Canadian 

crude oil exports by rail that was exported prior to May of 2013.23 Moreover, 

the 230,000 barrels per day moved by CN in the fourth Quarter of 2018 was 

67% of the total amount of Canadian crude oil exports by rail. CN’s strong 

crude-by-rail business from Alberta is also reflected in the following 

presentation slide prepared earlier this year by CN:  

                                       
22 Id. 
23 Canadian Crude Oil Exports by Rail – Monthly Data.  https://www.neb-
one.gc.ca/nrg/sttstc/crdlndptrlmprdct/stt/cndncrdlxprtsrl-eng.html. Attachment C. 

https://www.neb-one.gc.ca/nrg/sttstc/crdlndptrlmprdct/stt/cndncrdlxprtsrl-eng.html
https://www.neb-one.gc.ca/nrg/sttstc/crdlndptrlmprdct/stt/cndncrdlxprtsrl-eng.html
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 Given that certain of the maps that are included in the Permit 

Application filed with Corps of Engineers are dated as early as July 5, 2018, 

which is only 24 days after the Seventh Circuit’s opinion was issued, it is 

respectfully submitted that the decision to double track the line near 

Barrington was not a spur of the moment decision. Given a basic 

understanding of how capital expenditure decisions are made by Class I 

railroads, it is unreasonable to assume that the required planning and analysis 

of all aspects of the double-tracking project was not begun before the close of 

the administrative proceeding in late 2017, and at the latest, well before the 

beginning of the appellate process. Indeed, the issuance of the RFP in 2016 is 
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proof that consideration was being given to double tracking despite what CN’s 

executives stated to the Board and the Seventh Circuit. 

 That CN would cover up its intent by temporarily shelving the RFP is 

easily understood. Rather than disclosing its intention to double track near 

Barrington in 2017, it could avoid further scrutiny by Barrington and the 

Board during the oversight period by downgrading the anticipated amount of 

intermodal traffic that would be moved through Barrington following the 

further expansion of the Port of Prince Rupert container facilities as well as the 

intermodal terminals in Memphis and Joliet.  

 In this respect, the Board is reminded that because CN’s 2015 projection 

of 20.3 trains per day was based on the traffic handled by CN and EJ&E in 

2006, it did not involve consideration of any containerized shipments that 

moved through the Port of Prince Rupert. Nor did that projection account for 

shipments of crude-by-rail that now move through Barrington to the Gulf 

Coast on a daily basis that are rebounding because, among other reasons, the 

Canadian government is not approving new pipeline projects. 

 Given the additional 9 trains per day that are projected to move in 2020, 

the validity of the original 20.3 daily train project is immaterial and irrelevant 

in terms of the impact on Barrington. Hence, the Board should reopen the 

proceeding in order to reconsider that impact in light of the new projection 

found in CN’s USACE Permit Application that estimates 29.3 daily trains in 

2020. This new evidence, which reflects a materially changed circumstance 

related to the underlying transaction that was not considered by the Board or 
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the Court of Appeals, demands that the Board reassess its outdated conclusion 

regarding “the major source of congestion” at U.S. Hwy. 14.   

 As Board counsel stated during the May 22, 2018 argument before the 

Seventh Circuit, when asked how Barrington could bring a changed condition 

to the Board: 

the regulatory standard for reopening applies regardless 
of when the transaction was approved, and therefore, if 

they were able to come to us with such, with new evidence 
or changed circumstances that warranted re-opening, we 
would consider it even though the oversight period had 

ended. 

While it may be that other changes in industry, economic growth, and energy 

prices that are unrelated to the transaction may play a role in future 

fluctuations in rail traffic, the new evidence disclosed in the USACE Permit 

Application regarding the double tracking project near Barrington cannot be 

divorced from the transaction. In short, highly relevant material facts 

submitted to the Army Corps of Engineers by CN cannot be ignored in a 

proceeding before this Board. 

 The material adverse impact that will flow from the additional increase of 

nine daily trains has not yet been felt by the thousands of commuters and 

residents of Barrington whose lives are already being repeatedly disrupted by 

the fallout from the CN’s acquisition of the EJ&E. The nine additional trains 

will also raise additional safety concerns and increase the potential life-

threatening instances when all at-grade crossings in Barrington are 

simultaneously blocked by an increased volume of moving or stopped trains. 

Given that CN has conceded the nexus between the increase of nine (9) 
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additional trains in excess of the current 20.3 trains and the need to double 

track near Barrington, the Board is urged to reopen and reassess the 

implications of this new evidence.  

 Because the recently disclosed new evidence suggests that CN has once 

again manipulated the situation by withholding highly relevant evidence from 

Barrington, the Board, and the Seventh Circuit, a further inquiry by the Board 

is well warranted. The Board is fully aware that CN’s lack of candor is not new. 

The situation that has now come to light through CN’s USACE Permit 

Application is reminiscent of CN’s failure in 2010 to disclose that there were 

1,443 instances of 10-minute or more crossing blockages, rather than the 14 

which CN had deceptively reported to the Board.24 It was only after the Board 

undertook its own investigation (at the request of local communities) that CN 

was forced to disclose the data that proved that it had grossly unreported 

instances of blockages of greater than 10 minutes. 

 In its brief filed before the Seventh Circuit, CN argued that “Barrington’s 

claim that CN planned double-tracking on the EJ&E was unsupported and 

contradicted by CN’s sworn testimony.”25 As is plainly evident from the Court’s 

                                       
24 On December 20, 2010, the Board levied a fine of $250,000 on CN because it had 
misrepresented the number of blocked crossings being experienced by communities 
along the EJ&E/Wisconsin Central rail line. In its Decision No. 27, the Board 
recognized that “[w]hile CN November and December 2009 operating reports filed with 
the Board stated that 14 street crossing blockages of 10 minutes or more had 
occurred as a result of stopped CN trains, CN’s RTU data fir that same time frame 
showed an additional 1,443 unreported instances wherein the crossing signal system 
was activated and the gates were in the down position for 10 minutes or more.” 
25 Brief of Intervenors Canadian National Railway Company and Grand Trunk 
Corporation at 12. 
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June 11, 2018 Decision, the Court was unquestionably influenced by Mr. Orr’s 

and Mr. Reardon’s sworn written testimony. There is good reason to question 

whether the Board would have made the decision it made or whether the Court 

would have deferred to the Board’s decision if it had known of CN’s plans to 

double track that are outlined in the USACE Permit Application. 

 Moreover, based on this new evidence that establishes CN’s intent to 

install double-track near Barrington, the Board should reopen the proceeding 

and, after assessing the impact of the projected increase of nine daily trains on 

Barrington, order CN to pay a substantial percentage of the cost of the grade 

separation that has been necessitated solely by the total number of trains that 

will move through Barrington in 2020. Such relief is consistent with the relief 

previously granted to Aurora and Lynwood. The primary difference is that 

Barrington, in seeking $37 million to cover CN’s share of remaining 

construction costs, is only asking CN to pay a smaller percentage of the cost of 

construction than the railroad was ordered to pay to these other communities.  

 As Barrington makes this request, a federal investigation is going on into 

the reasons behind two Boeing 737 MAX jet crashes. According to an 

investigative feature in the March 30-31 Wall Street Journal: “The Justice 

Department and other U.S. Federal agencies are investigating whether Boeing 

provided incomplete or misleading information to regulators and airline 

customers.” The Board is urged to undertake a similar investigation. Simply 

put, the integrity of the administrative process and judicial review is threatened 

by situations such as this where, without notice, sworn testimony is repudiated 
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by evidence presented to an unrelated agency of government. There is no place 

for false and misleading testimony in Board proceedings. 

      Respectfully submitted, 

      /s/ Richard H. Streeter 

      Richard H. Streeter 
      Law Office of Richard H. Streeter 

      5255 Partridge Lane, N.W. 
      Washington, D.C. 20016 

      202-363-2011 
      rhstreeter@gmail.com 
      Counsel for the Village of Barrington, IL 

 
Dated: April 8, 2019 
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CERTIFICATE OF SERVICE 

I, Suzanne Devane, certify that I have this 8th day of April, 2019, served a true 
copy of the Petition to Reopen Based on New Evidence and Materially Changed 

Circumstances pursuant to the Board’s Governing Regulations filed by the 
Village of Barrington, IL, by e-mail, upon all parties of record. 
 

 
 
      /s/ Suzanne Devane  

      ___________________________ 
      Suzanne Devane 
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