
NOSSAMAN LLP 

ATTORNEYS AT LAW 

1666 K Street, NW 
Suite 500 

VIA E-FILING 

November 30, 2016 

Ms. Cynthia T. Brown 
Chief, Section of Administration 
Office of Proceedings 
Surface Transportation Board 
395 E Street, SW 
Washington, DC 20423 

Washington, DC 20006 

T 202.887.1400 
F 202.466.3215 

Justin J. Marks 
D 202.887.1412 
jmarks@nossaman.com 

Re: STB Docket FD 36077 North Coast Railroad Authority and Northwestern Pacific 
Railroad Company - Petition for Declaratory Order 

Dear Ms. Brown, 

Enclosed for filing in the above-referenced docket, please find Sonoma-Marin Area Rail 
Transit District's ("SMART") Motion to Compel Discovery from the Northwestern Pacific Railroad 
Company. 

Also enclosed for filing, please find SMART's Reply to the North Coast Railroad 
Authority and the Northwestern Pacific Railroad Company Motion for Protective Order and 
SMART's Motion for an Alternative Protective Order. 

If you have any questions, please let me know. 

Enclosures 

Respectfully Submitted, 

P~?rt~ 
Justin J. Marks 
Counsel for Sonoma-Marin 
Area Rail Transit District 

nossaman . com 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Docket No. FD 36077 

NORTH COAST RAILROAD AUTHORITY AND NORTHWESTERN PACIFIC 
RAILROAD COMPANY - PETITION FOR DECLARATORY ORDER 

SONOMA-MARIN AREA RAIL TRANSIT DISTRICT 
REPLY TO NORTH COAST RAILROAD AUTHORITY AND NORTHWESTERN 

PACIFIC RAILROAD COMPANY MOTION FOR PROTECTIVE ORDER 
AND MOTION FOR AN ALTERNATIVE PROTECTIVE ORDER 

Pursuant to 49 C.F.R. §§ l 104.13(a) and 1104.14(b), Sonoma-Marin Area Rapid Transit 

District ("SMART") hereby requests that the Board adopt the enclosed protective order in order 

to facilitate the exchange of any infonnation designated as "Confidential" or "Highly 

Confidential" by the parties during the discovery process in this proceeding and to enable 

SMART, the North Coast Railroad Authority ("NCRA"), and the Northwestern Pacific Railroad 

Company ("NWPCo")1 to file such information under seal in any pleadings submitted in this 

proceeding. 

On November 23 , 2016, the Railroad filed a Motion for Protective Order in conjunction 

with the filing of its opening brief in this proceeding. In the Railroad's proposed Protective 

Order that was submitted with that motion, the Railroad limited the definition of "confidential" 

infonnation to the four "representative" waybills2 that the Railroad submitted in redacted form as 

part of its opening brief. Additionally, the proposed protective order submitted by the Railroad 

I NCRA and NWPCo are collectively referred to herein for convenience as the "Railroad." 
2 Although the Railroad refers to these documents as waybills, they appear to consist of two bills oflading, one 
waybill and one yard report. 



contains only one level of confidentiality and does not provide for the designation of any 

information as "Highly Confidential". The proposed Protective Order that SMART is submitting 

in the Appendix hereto includes both a "Confidential" and "Highly Confidential" level of 

designation and resulting protection from disclosure. The "Highly Confidential" designation is 

necessary in this proceeding because it would facilitate the production of commercial documents 

which the Railroad has refused to disclose to SMART, in part because of confidentiality 

concerns. SMART has offered to accept receipt of these documents under a "Highly 

Confidential" designation in this proceeding, without waiving its rights to obtain those 

documents through other means in other proceedings (such as arbitration between the parties), in 

order to resolve concerns that the Railroad has expressed about making such infonnation 

available to SMART employees. The "Highly Confidential" designation would restrict 

disclosure of such info1mation in this proceeding to SMART' s outside counsel and outside 

consultants (if any) that sign the respective undertaking attached hereto. 

Issuance of the proposed Protective Order submitted herewith by SMART in lieu of the 

one submitted by the Railroad will facilitate the development of a complete factual record in this 

proceeding while ensuring that any commercially sensitive information will be used only in 

connection with this proceeding, will not be used for any other business or commercial use, and 

will not be disclosed to the public. The proposed Protective Order is modeled on similar 

protective orders that the Board has entered in other recent proceedings. SMART's counsel 

provided a similar fonn of Protective Order to the Railroad's counsel prior to filing this Motion. 

This motion is being filed simultaneously with SMART's Motion to Compel Discovery 

from the Railroad. 

SMART respectfully requests that the proposed Protective Order be entered in 
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substantially the fonn provided in the Appendix hereto, including the forms of confidentiality 

undertakings that accompany it. 

Respectfully submitted, 

Edward J. FishJmm 
Justin J. Marks 
Nossaman LLP 
1666 K Street, NW, Suite 500 
Washington, DC 20006 
(202) 887-1400 

Counsel for Sonoma-Marin Area Rapid 
Transit District 

Dated: November 30, 2016 

Tom Lyons 
General Counsel 
Sonoma-Marin Area Rail Transit District 
5401 Old Redwood Hwy., 2nd Floor 
Petaluma, CA 94954 
(707) 794-3275 
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APPENDIX 

PROTECTIVE ORDER 

1. For purposes of this Protective Order: 

(a) "Board" means the Surface Transportation Board. 

(b) "Confidential Documents" means documents and other tangible materials containing 

or reflecting Confidential Infonnation. 

( c) "Confidential Information" means confidential freight traffic data, confidential 

financial and cost information, confidential personnel information, confidential agreements, and 

other confidential or proprietary infonnation. 

{d) "Designated Material" means any documents designated or stamped as 

"CONFIDENTIAL" or "HIGHLY CONFIDENTIAL" in accordance with paragraph 2 or 3 of 

this Protective Order, and any Confidential Infonnation contained in such materials. 

(e) "Proceedings" means the proceeding before the Board in Docket No. FD 36077, and 

any proceeding for enforcement of any order or ruling entered in Docket No. FD 36077, any 

judicial review proceeding arising from Docket No. FD 36077, any appeals of such proceedings, 

and any proceeding on remand from such judicial review proceeding. 

2. If any party of record to these Proceedings or any third party responding to a 

discovery request in Docket No. FD 36077 determines in good faith that any part of a document 

it submits, a discovery request it propounds, a discovery response it produces, a transcript of a 

deposition or hearing in which it participates, or a pleading or other paper submitted, filed, or 

served by it in these Proceedings contains Confidential Infonnation or consists of Confidential 

Documents, then that party may designate and stamp such Confidential Infonnation and 



Confidential Documents as "CONFIDENTIAL." Any infonnation or documents designated or 

stamped as "CONFIDENTIAL" shall be handled as provided for hereinafter. 

3. If any party of record to these Proceedings or any third party responding to a 

discovery request in Docket No. FD 36077 detennines in good faith that Confidential 

Info1mation in any part of a document it submits, a discovery request it propounds, a discovery 

response it produces, a transcript of a deposition or hearing in which it participates, or a pleading 

or other paper submitted, filed, or served by it in these Proceedings contains individual personnel 

information, shipper-specific rate or cost data, trackage rights, compensation levels, certain other 

confidential financial or cost infonnation, or other competitively sensitive or proprietary 

information, then that party may designate and stamp such document, discovery request, 

discovery response, transcript, or pleading or other paper as "HIGHLY CONFIDENTIAL." Any 

information or documents so designated or stamped shall be handled as provided hereinafter. 

4. In the event that a party of record to these Proceedings or any third party responding 

to a discovery request in Docket No. FD 36077 produces material which that party believes 

contains Confidential Infonnation or consists in whole or in part of Confidential Documents, but 

inadvertently fails to designate or stamp the material as "CONFIDENTIAL" or "HIGHLY 

CONFIDENTIAL," the producing party may so notify the receiving party in writing within five 

calendar days of the producing party's discovery of its inadvertent failure to make the 

confidentiality designation. The receiving party shall return or destroy the non-designated 

material (including any and all copies within its possession or control), as directed by the 

producing party, or take such other steps as the parties agree to in writing. The producing party 

shall promptly furnish the receiving party with properly designated material. 

5. Infonnation and documents designated or stamped as "CONFIDENTIAL" may not be 
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disclosed in any way, directly or indirectly, or to any person or entity except to an employee, 

counsel, consultant, or agent of a party to these Proceedings, or an employee of such counsel, 

consultant, or agent, who, before receiving access to such infonnation or documents, has been 

given and has read a copy of this Protective Order and has agreed to be bound by its terms by 

signing a confidentiality undertaking substantially in the fonn set forth at Exhibit A to this 

Order. A copy of each such confidentiality undertaking shall be kept on file for the duration of 

these Proceedings by counsel for the party on whose behalf the undertakings are executed. 

6. Information and documents designated or stamped as "HIGHLY CONFIDENTIAL" 

may not be disclosed in any way, directly or indirectly, to any employee of a party of record to 

these Proceedings, or to any other person or entity except to an outside counsel or outside 

consultant to a party to these Proceedings, or to an employee of such outside counsel or outside 

consultant, who, before receiving access to such infonnation or documents, has been given and 

has read a copy of this Protective Order and has agreed to be bound by its terms by signing a 

confidentiality undertaking substantially in the form set forth at Exhibit B to this Order. A copy 

of each such confidentiality undertaking shall be kept on file for the duration of these 

Proceedings by counsel for the party on whose behalf the undertakings are executed. 

7. Notwithstanding the provisions of paragraphs 5 and 6 of this Protective Order, 

Designated Material may be disclosed to the Board or its personnel in accordance with the 

provisions of paragraphs 11, 13, and 16 of this Protective Order, and to court reporters or 

notaries public with official responsibilities related to these Proceedings. Such reporters and 

notaries shall not be required to execute the confidentiality undertakings provided for in 

paragraphs 5 and 6 of this Protective Order, but persons disclosing such Designated Materials 

must receive assurances that such reporters and notaries will comply with the restrictions on 
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disclosure of Designated Material set forth in this Order on the understanding that such persons 

will comply with the restrictions on disclosure of Designated Material set forth in this Order. 

8. Any party to these Proceedings may challenge the designation by any other party 

(including a third party responding to a discovery request or participating in a deposition or 

hearing) of infonnation or documents as "CONFIDENTIAL" or as "HIGHLY 

CONFIDENTIAL" by filing a motion with the Board or with an administrative law judge or 

other officer to whom authority has been lawfully delegated by the Board to adjudicate such 

challenges. 

9. Designated Material may not be used by any person, other than the person providing 

it, for any purposes, including without limitation any business, commercial, strategic, or 

competitive purpose, other than the preparation and presentation of evidence and argument in 

these Proceedings. 

10. Any party who receives Designated Material in discovery or in papers served upon it 

in these Proceedings shall destroy such materials and any notes or documents reflecting such 

materials ( other than file copies of pleadings or other documents filed with the Board and 

retained by outside counsel for a party to these Proceedings) at the completion of these 

Proceedings. Notwithstanding the foregoing, any portions of backup tapes containing 

Designated Material may be destroyed in accordance with standard retention policies, and any 

Designated Material contained on such backup tapes shall remain subject to the terms of this 

Order until such destruction. 

11. No party may include Designated Material in any pleading, brief, or other document 

submitted in hard copy fonn to the Board, unless the pleading or other document is submitted 

under seal, in a package clearly marked on the outside as "Confidential Materials Subject to 
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Protective Order." See 49 CFR § 1104.14. No party may include Designated Material in any 

pleading, brief, or other document submitted to the Board electronically, under thee-filing option 

provided in 49 C.F .R. § 1104.1 ( e ), unless the filing party submits the pleading or other document 

as "Confidential" under such options as are provided on the Board's Web site for electronic 

filing of documents. Each pleading or other document submitted pursuant to the terms of this 

paragraph and containing information designated as "CONFIDENTIAL" or as "HIGHLY 

CONFIDENTIAL" shall bear a prominent designation as "CONFIDENTIAL" or "HIGHLY 

CONFIDENTIAL," as appropriate on the cover or cover page, if any, and first page of such 

pleading or document. All such pleadings and documents shall be kept confidential by the 

Board; they shall not be placed in the public docket in these Proceedings except by order of the 

Board or of an administrative law judge or other officer in the exercise of authority lawfully 

delegated by the Board. 

12. No party may include Designated Material in any pleading, motion, brief, discovery 

request or response, or other document submitted to any forum other than this Board in these 

Proceedings unless (1) the pleading or other document is submitted under seal in accordance 

with a protective order that requires the pleading or other document to be kept confidential by 

that hibunal and not be placed in the public docket in the proceeding, or (2) the pleading or other 

document is submitted in a sealed package clearly marked, "Confidential Materials Subject to 

Request for Protective Order," and is accompanied by a motion to that tribunal requesting (a) 

issuance of a protective order that would require the pleading or other document be kept 

confidential and not be placed in the public docket in the proceeding, and (b) that if the motion 

for protective order is not issued by that tribunal, the pleading or other document be returned to 

the filing party. 

5 



13. No party may present or otherwise use any Designated Material at a hearing or 

argument before the Board in these Proceedings, unless that party has previously submitted, 

under seal, all proposed exhibits and other documents containing or reflecting such Designated 

Material to the Board, to an administrative law judge, or to another officer to whom relevant 

authority has been lawfully delegated by the Board, and has accompanied such submission with 

a written request that the Board, administrative law judge, or other officer (a) restrict attendance 

at the hearing during any discussion of such Designated Material, and (b) restrict access to any 

portion of the record or briefs reflecting discussion of such Designated Material in accordance 

with this Protective Order. 

14. If any party intends to use any Designated Material in the course of any deposition in 

these Proceedings, that party shall so advise counsel for the party producing the Designated 

Material, counsel for the deponent, and all other counsel attending the deposition, and shall 

indicate whether it anticipates using material designated or stamped as "HIGHLY 

CONFIDENTIAL" pursuant to paragraph 3 of this Protective Order. Attendance at any portion 

of the deposition at which any Designated Material is used or discussed shall be restricted to 

persons who are entitled to review that material under the terms of this Protective Order and who 

execute such confidentiality undertakings as are appropriate. All portions of deposition 

transcripts or exhibits that consist of, refer to, or otherwise disclose Designated Material shall be 

filed under seal and be otherwise handled as provided in paragraphs 9-13 of this Protective 

Order. 

15. If a party to these Proceedings is required by law or order of a governmental or 

judicial body in any other administrative or judicial proceedings to release Confidential 

Documents or Confidential Information produced by the other party or copies or notes thereof as 
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to which the first party obtained access pursuant to this Protective Order, the party so required 

shall notify the producing party in writing by the earlier of ( 1) three working days after the 

determination that the Confidential Documents or Confidential Information, or copies or notes 

thereof, are to be released, or (2) three working days before such release, so as to permit the 

producing party the opportunity to contest the release. 

16. Simultaneously with the submission of any document to the Board that is designated 

as "CONFIDENTIAL" or "HIGHLY CONFIDENTIAL," the submitting party must also submit 

a public version of that document to the Board, from which all Confidential Information has been 

redacted. Any party submitting a document to the Board that is designated as "HIGHLY 

CONFIDENTIAL" shall make available to in-house counsel for all other parties who have 

signed an undertaking substantially in the form set forth in Exhibit A to this Order a version of 

that document containing all Confidential Information reviewable by such in-house counsel 

under the terms of this Order ("Confidential Version"). If the Confidential Version is provided 

to counsel for other parties in electronic form, the submitting party shall not also be required to 

provide a paper copy. 

17. Nothing in this Protective Order restricts the right of any party to disclose 

intentionally and voluntarily any of that party's Confidential Information or Confidential 

Documents, if such Confidential Infonnation or Confidential Documents do not contain or 

reflect any other party's Confidential Infonnation. Any such disclosure shall constitute a waiver 

by the disclosing party of any claim of confidentiality under this Protective Order with respect to 

the Confidential Infonnation or Confidential Documents so disclosed. 

18. Information that is publicly available, or obtained outside of these Proceedings from 

a person with a right to disclose it publicly, shall not be subject to this Protective Order, even if 
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the information constitutes Confidential Infonnation and is designated as "CONFIDENTIAL" or 

"HIGHLY CONFIDENTIAL" in this proceeding. 

19. All parties must comply with all of the provisions of this Protective Order unless the 

Board or an administrative law judge or other officer exercising authority lawfully delegated by 

the Board determines that good cause has been shown warranting suspension of any of the 

provisions herein. 
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Exhibit A 

UNDERTAKING-CONFIDENTIAL MATERIAL 

I have read the Protective Order served on 
~~~~~~~~~---~· 

_____ , 201_, in STB Docket No. FD 36077, governing the production and use of 

Confidential Infonnation and Confidential Documents (as defined in that Protective Order) in 

Docket No. 36077, understand the same, and agree to be bound by its terms. I agree not to use or 

permit the use of any Confidential Infonnation or Confidential Documents obtained pursuant to 

that Protective Order, or to use or to permit the use of any methodologies or techniques disclosed 

or infonnation learned as a result of receiving such data or infonnation, for any purpose other 

than the preparation and presentation of evidence and argument in Docket No. FD 36077, any 

judicial review proceeding arising out of that proceeding, and/or any proceedings on remand 

from such judicial review proceeding. I further agree not to disclose any Confidential 

Information, Confidential Documents, methodologies, techniques, or data obtained pursuant to 

and subject to the Protective Order except to persons who are also bound by the terms of the 

Order and who have executed Undertakings in the form hereof, and that at the conclusion of this 

proceeding (including any proceeding on administrative review, judicial review, appeal, or 

remand), I will promptly destroy any documents containing or reflecting materials designated or 

stamped as "CONFIDENTIAL," other than file copies, kept by outside counsel, of pleadings and 

other documents filed with the Surface Transportation Board. 

I understand and agree that money damages would not be a sufficient remedy for breach 

of this Undertaking and that persons producing Confidential Infonnation or Confidential 

Documents shall be entitled to specific perfonnance and injunctive and/or other equitable relief 

as a remedy for any such breach, and I further agree to waive any requirement for the securing or 



posting of any bond in connection with such remedy. Such remedy shall not be deemed to be the 

exclusive remedy for breach of this Undertaking but shall be in addition to all remedies available 

at law or equity. 

Dated: 
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Exhibit B 

UNDERTAKING B HIGHLY CONFIDENTIAL MATERIAL 

I, , am outside counsel or an outside consultant for 
-----------~ 

_______________ , for whom I am acting in this proceeding. I have read the 

Protective Order served in STB Docket No. 36077 on , 201_, governing the - -----

production and use of Confidential Information and Confidential Documents ( as defined in that 

Order) in. Docket No. FD 36077, understand the same, and agree to be bound by its terms. I 

agree not to use or to permit the use of any Confidential Information or Confidential Documents 

obtained pursuant to that Protective Order, or to use or to pennit the use of any methodologies or 

techniques disclosed or information learned as a result of receiving such data or information, for 

any purpose other than the preparation and presentation of evidence and argument in Docket No. 

FD 36077, any judicial review proceeding arising out of that proceeding, and/or any proceeding 

on remand from such judicial review proceeding. I further agree not to disclose any Confidential 

Infonnation, Confidential Documents, methodologies, techniques, or data obtained pursuant to 

the Protective Order except to persons who are also bound by the tenns of the Order and who 

have executed Undertakings in the form hereof. 

I also understand and agree, as a condition precedent to my receiving, reviewing, or using 

copies of any information or documents designated or stamped as "HIGHLY 

CONFIDENTIAL," that I will take all necessary steps to assure that said information or 

documents be kept on a confidential basis by any outside counsel or outside consultants working 

with me, that under no circumstances will I pennit access to said materials or information by 

employees of my client or its subsidiaries, affiliates, or owners, and that at the conclusion of this 



proceeding (including any proceeding on administrative review, judicial review, or remand), I 

will promptly destroy any documents containing or reflecting infonnation or documents 

designated or stamped as "HIGHLY CONFIDENTIAL," other than file copies, kept by outside 

counsel, of pleadings and other documents filed with the Surface Transportation Board. 

I understand and agree that money damages would not be a sufficient remedy for breach 

of this Undertaking and that applicants or other parties producing Confidential Information or 

Confidential Documents shall be entitled to specific performance and injunctive and/or other 

equitable relief as a remedy for any such breach, and I further agree to waive any requirement for 

the securing or posting of any bond in connection with such remedy. Such remedy shall not be 

deemed to be the exclusive remedy for breach of this Undertaking but shall be in addition to all 

remedies available at law or equity. 

OUTSIDE [COUNSEL] [CONSULTANT] 

2 



CERTIFICATE OF SERVICE 

I certify that on November 30, 2016 a true copy of the foregoing was served via electronic and 

first class mail upon the following counsel ofrecord: 

Douglas H. Bosco 
Law Office of Douglas Bosco 
3558 Round Barn Blvd., Suite 201 
Santa Rosa, CA 95403 
dbosco@boscolaw.com 

Counsel for Northwestern Pacific Railroad 
Company 

Christopher J. Neary 
Neary and O'Brien 
110 S Main Street, Suite C 
Willits, CA 95490 
cj n eary@paci:fi c.n el 

Counsel for North Coast Railroad Authority 

Jeffrey M. Richard 
Napa County 
Office of County Counsel 
1195 Third Street, Suite 301 
Napa, CA 94559 

Counsel for the County of Napa 

James D. Squeri 
Megan Somogyi 
Goodin, Macbride,Squeri & Day, LLP 
505 Sansome St, Suite 900 
San Francisco, CA 94111 
jsqueri@goodinmacbride.com 
msom gyi @goodinmachride.com 

Federal Railroad Administration 
Chief Counsel 
1200 New Jersey Avenue, SE 
Washington, DC 20590 
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