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BEFORE THE
SURFACE TRANSPORTATION BOARD

COMPETITION IN THE STB Ex Parte No. 705

RAILROAD INDUSTRY

COMMENTS OF THE WESTERN COAL TRAFFIC LEAGUE
PREFACE

The Western Coal Traffic League (“WCTL” or “League”) hereby submits
the following comments in response to the Notice (“Notice”) that the Board served in the
above-captioned proceeding on January 11, 2011. The Notice seeks comments on “the
current state of competition in the railroad industry and possibly policy alternatives to
facilitate more competition, where appropriate.” Notice at 1. WCTL appreciates the
opportunity to submit these comments.

These Comments consist of (1) a statement by member representative
Duane L Richards, Chief Executive Officer of Western Fuels Association, Inc., who also
serves as President of the League; (2) a joint statement by Frederick R. Warren-Boulton
and Kenneth C. Baseman, economists and Principals with MiCRA, an economics
consulting and research firm; and (3) counsel’s legal argument, which is accompanied by

exhibits prepared by L.E. Peabody and Associates, Inc., an economic consulting firm.
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BEFORE THE
SURFACE TRANSPORTATION BOARD

EX PARTE NO. 705
COMPETITION IN THE RAILROAD INDUSTRY

VERIFIED STATEMENT OF
DUANE L. RICHARDS
ON BEHALF OF THE
WESTERN COAL TRAFFIC LEAGUE

My name is Duane L. Richards and I am Chief Executive Officer of
Western Fuels Association, Inc. My business address is 1100 West 116™ Avenue,
Westminster, Colorado 80234. I appear in this proceeding on behalf of the Western Coal
Traffic League (“WCTL” or “League”). My company is a member of WCTL and I am
the League’s President. I have spent my entire career in positions directly involved with
the production, sale, purchase, and transportation of western coal.

At the very outset, I will commend the Board for its institution of this
formal proceeding titted COMPETITION IN THE RAILROAD INDUSTRY. Your
decision to explore the current state of competition in the railroad industry is both timely
and, in the view of our League, urgently necessary. Rail competition for western coal
transportation business is a subject of intense concern to the League’s membership.
Indeed, I believe I can fairly say that the state of railroad competition in the west is the

single most important issue to all but our few remaining members with captive stations.

For the past several years, WCTL has itself investigated the status of rail competition in
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the west and we welcome this opportunity to share our views, findings and fears with the
Board. My comments today will focus solely upon the railroad carriage of coal mined in
the West.

ABOUT WCTL

WCTL is a voluntary association whose membership is composed
exclusively of organizations which purchase and transport coal from origins west of the
Mississippi River. WCTL members collectively consume more than 170 million tons of
western coal annually nearly all of which is moved by rail. Our members include
investor-owned electric utilities, electric cooperatives, state power authorities and
municipalities. I list our members in Exhibit 1 to this statement. Collectively we pay the
railroads of the west over $1.7 billion each year in coal freight charges.

WCTL was formed in 1978 for the purpose of advancing and protecting the
interests of electric ratepayers on whose monthly electric bills appeared all costs
connected with the utilization of coal by their electric suppliers. Since its formation,
WCTL has been active continuously before the Surface Transportation Board and its
predecessor, the Interstate Commerce Commission, in nearly every major proceeding the
agency has initiated and WCTL has initiated several proceedings on its own. WCTL was
also an active participant in the hearings and related events which led up to the enactment
of the Staggers Act in 1980. All of WCTL’s energies are expended on behalf of the

millions of electric ratepayers for whose interests it serves as steward.



THE TRANSPORTATION OF COAL BY RAIL IN THE WEST

I believe it is a fair statement to say that coal traffic is the Golden Goose of
western railroading. Coal traffic is steady, voluminous, easily transportable and
exceedingly profitable. Coal is far and away the leading revenue producer for both UP
and BNSF. In 2008, they earned nearly $8 billion from transporting coal ($3.76 billion
for UP and $4.19 billion for BNSF). More importantly, western coal traffic is highly
profitable to the western roads as my Chart I reveals:

Chart I

BNSF/UP Aggregate Coal Revenues and Contributions
2000 - 2010
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BNSF’s Chairman has recognized the great value of coal traffic to his

railroad:

“As far as coal, I do know the numbers and understand the

profitability. Coal is the most profitable commodity we

haul.” (Matt Rose Meets with Workforce at Town Hall,

Powder River Reflection, p. 6 (September/October 2003)).
Because coal traffic is the most critical component of rail commerce in the west, the state
of western rail competition for coal transportation business becomes the single most
important consideration in evaluating the state of western rail competition generally.

The best place to begin an examination of the current state of rail
competition for western coal traffic is with a brief review of the state of rail competition
during the 10-year period between the inception of modern western coal movements
circa 1974 and the introduction of head-to-head rail competition in the Powder River

Basin (“PRB”) in 1984.

RAILROAD COMPETITION IN THE WEST-1974-1984

Prior to the Arab Oil Embargo of the early 1970s, coal traffic in the west
was a relatively minor player in the traffic mix of the rail carriers of the West. For
example in 1970, BN hauled only 8.2 million tons of coal and UP 2.3 million. All of the
western roads together hauled only 27 million tons. (Source: Minerals Yearbook — 1970,
U.S. Bureau of Mines). Western coal was primarily consumed by a few cement plants
and other industries which used small amounts of coal.

The “Coal Rush” in the west was ushered in by the United States

government through its enactment of the Energy Policy and Conservation Act of 1975
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and the Powerplant and Industrial Fuel Use Act of 1978. These new laws compelled the
wholesale conversion by American industry from oil and gas to coal. Because the
industries and utilities in the west were uniquely dependent upon oil and gas, the impact
of these new laws on both western energy users and western railroads became a dramatic
one in short order. My chart below shows the rapid growth in western coal production
and western rail traffic following the intervention of the federal government into the

national energy market:

Chart I1
Western Coal Production and
Coal Tons Originated by Western Railroads
Western Railroad
Western Coal Originated Coal

Production Movements
Year (million tons) (million tons)
1970 449 27.0
1975 110.9 64.1
1980 251.0 178.6
1985 3249 2274
1990 398.9 279.2
1995 488.7 337.2
2000 566.1 415.7
2005 637.7 501.0
2009 624.9 494.6

(Source: U.S. Dept. of the Interior, Bureau of Mines; U.S. Dept. of Energy, Energy
Information Administration; individual railroad annual QCS statements filed with the
ICC/STB).

Several major railroads participated in the surging market for coal
transportation business in the west during this time including Burlington Northern, Union

Pacific, Southern Pacific, MKT, Missouri Pacific, KCS, D&RGW, C&NW and Santa Fe.

While nearly every new shipper and receiver of western coal was captive to a single
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destination rail carrier, there was, nonetheless, a moderate level of rail competition in the
west during this era in the form of origin competition. The principal coal hauling carriers

of the west each served major western mining regions:

CARRIER PRIMARY COAL ORIGIN(S)
Union Pacific Hanna Basin, WY

Burlington Northern PRB, WY & MT
D&RGW/Southern Pacific Colorado, Utah

Santa Fe San Juan Basin, NM

The various mines and producers at these coal producing origins competed for the coal
purchase business of our members and the rail carriers serving the mines also competed
to enable coal purchases and sales from mines on their respective lines. There was also a
modicum of healthy rail competition for some of the intermediate legs of our members’
mine to destination movements. For example, in the 1980s our member Arizona Electric
Power Cooperative, Inc. purchased coals in Colorado which it originated on D& RGW
and terminated in Arizona on Southern Pacific. However, both BN and Santa Fe could
participate in the haul between SP and the D&RGW legs and they, in fact, competed
vigorously for this bridge traffic

As I said, however, the overall state of competition in the west between
1974 and 1984 could at best be described as only lukewarm because of the widespread
captivity of coal shippers at their destinations. Every then-member of our League was
served by only a single railroad at destination in 1980. This widespread captivity of coal

shippers at their destinations fostered monopoly rail pricing which in turn led to a torrent
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of maximum reasonable rate cases before the Interstate Commerce Commission including
cases brought by our members from Houston, San Antonio, Omaha, Corpus Christi and
elsewhere. During this period coal traffic moved primarily in common carriage and the
going market rate for a ton of coal in a unit train of shipper cars during the early 1980s
was circa 17 mills per ton mile or $17.00 for a haul of 1000 miles. These were the rate
levels which our members and others challenged before the agency as unreasonably high.

The rail transportation circumstances and conditions which I describe
remained largely static until 1984. In that year, with WCTL’s vigorous support, C&NW
initiated new rail service to the so-called southern PRB mines and it immediately began
to engage in head-to-head competition with BN for origin PRB coal traffic.

RAILROAD COMPETITION IN THE WEST 1984 - 2004

C&NW teamed up with UP on numerous joint movements out of the PRB
and together they provided formidable competition to the incumbent BN. The
introduction of rail competition to the nation’s largest coal producing region inaugurated
an era of vigorous rail competition for coal traffic amongst the western carriers. C&NW
and UP were aggressive with both their prices and services in seeking new PRB coal
customers. BN was compelled to try and meet or beat their price and service proposals in
order to retain or to attract new PRB coal traffic. The superior prices and services which
emerged from this new rail competition in the PRB also prompted SP, D&RGW and
Santa Fe to become more competitive in order to try and keep the coals on their lines in

the fuel mixes of the consumers.



Nor was the emergence of competition in the PRB lost on the very large
number of captive railroad transportation customers who immediately began looking for
ways and means to end their captivity in order to access the new rail competition between
BN and CNW/UP. Regrettably, it soon became apparent that meaningful assistance in
these endeavors was not to come from this agency which for reasons best known to itself
took a highly restrictive view of the so-called Competitive Access Provisions of the
Staggers Act (49 U.S.C. § 11102). While WCTL believes that the agency misinterpreted
and misapplied these provisions, its members quickly became resigned to the fact that
there would be no dissuading the agency from its mistaken view.

Accordingly, many of our captive members, as well as many other major
shippers and receivers of western coal, undertook ambitious self-help projects to reach a
second rail carrier by constructing new rail trackage (i.e., Nebraska Public Power District,
Western Farmers); securing trackage rights (CPS of San Antonio); and creating short line
rail carriers (MidAmerican). These types of self-help projects, aided where necessary by
the agency, resulted in a greatly increased level of rail competition in the west. I list in
my Exhibit No. 2 examples of the “competition” projects of the sort which I have in mind
and which were undertaken after 1984.

As I observed earlier in my remarks, the pre-competition rate on PRB unit
coal train traffic in shipper-owned railroad cars was circa 17 mills per ton mile or $17.00
for a 1000 mile haul. By the end of the century, competitive market rates had dropped
dramatically. In Ex Parte 575, we presented evidence to the Board that competitive PRB

coal rates had fallen from over 17 mills per ton mile in 1983 to under 10 mills and lower
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in 2000. During this same period, other essential rail rate and service terms became
extremely responsive to the requirements of the coal shipping community. Thus carriers
offered to guarantee the delivery of agreed upon quantities of coal during agreed upon
time frames in accordance with agreed upon monthly schedules. In some instances, they
also offered to agree to adjust their rates each year to reflect true changes in service costs.
Nearly all western coal moved pursuant to contract rates. All the while, as I have shown,
the usage of western coal was increasing dramatically. Between 1980 and 2004 western
coal production rose from 250 million tons to over 600 million tons. Nearly all of this
enormous volume of coal moved by rail or partially by rail to destination.

Had the Board held this hearing in 2003, the then President of our League,
the late David Laffere of Kansas City Power & Light, would have appeared before you
and he would have extolled the high quality of rail transportation in the west for most of
our members’ coal transportation business and the resultant reasonable rates. He would
also have expressed content with the carriers’ service offerings, even if at times, the
actual service did not meet expectations. He would have portrayed a competition state
where all but the captive coal shippers were fully satisfied. At the same time, the
railroads were highly profitable and were making the capital investments which their
profitable coal traffic required and warranted. Life was good!

While the range and scope of competitive rail services grew steadily after
1984 as more and more coal receivers terminated their captivity, a parallel development
was taking place in the rail industry in the west which greatly concerned and troubled our

members; namely, a serial rail merger movement. While WCTL has been a very active
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proponent of pro-competitive rail initiatives such as the extension of services by the
C&NW and the DM&E into the PRB, it has been equally vigorous in its opposition to the
many different rail mergers, amalgamations and acquisitions which took place by and
between various western railroads during this same period.

Most of WCTL’s members had been exploited in the late 1970s and early
1980s by a western railroad with market power. Having thereafter enjoyed, for many
years, the multiple benefits of healthy railroad competition, they did not want to see a
return to the “bad old days” of monopoly rail pricing. For this reason, WCTL vigorously
opposed the CNW/UP, the BN/Santa Fe and the UP/SP mergers. WCTL averred that
these mergers threatened to directly diminish competition in the west by eliminating
CNW, SP and Santa Fe from the competitive rail mix. More importantly, WCTL was
convinced that the permission of a rail duopoly in the west would lead directly to anti-
competitive practices and the inevitable return to the same sort of monopoly pricing of
coal traffic in the west with which the modern western coal transportation era had begun
in the early 1970s.

In his opposition testimony before the Board in the UP/SP merger
proceedings, WCTL witness, Professor George H. Borts, was unequivocal in his
assertions that conditions and circumstances in the western rail market for coal
transportation were such that the end products of a rail duopoly would be the collusive
demise of competition and higher rates for the coal shipping public:

“Most economists, including myself, subscribe to the theory

that the more concentrated a market is, the more likely it is
that producers will engage in anti-competitive activities
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intended to increase consumer prices.” (UP/SP Merger, Fin.
Docket No. 32760, V.S. of George Borts, p. 4)
X X X

“The conditions in this market are conducive to market

sharing and tacit acceptance of rate increases by the carriers.”

(UP/SP Merger, Fin. Docket No. 32760, V.S. of George

Borts, p. 21).

To the same effect, Dr. W. R. Majure testifying for the United States Department of
Justice stated:

“... because the merger leaves only two major railroads

throughout the West and significantly increases the number of

markets where they are the only two competitors, it also

increases the likelihood of tacit collusion and higher

prices....” (UP/SP Merger, Fin. Docket No. 32760, V.S. of

W. Robert Majure, p. 54).

Notwithstanding the straightforward predictions by these distinguished economists of
future rail collusion and higher prices, based upon extensive factual data and economic
theory, the Board chose instead to go along with the railroad vision of the future of
western competition as presented by their spokesman, Dr. Robert Willig. Dr. Willig
argued that after the mergers there would be intense competition “in which each railroad
independently pursues its own interests ....” (UP/SP Merger, Fin. Docket No. 32760, V.S.
of Robert Willig, p. 601).

In dismissing the fears, claims and evidence of WCTL and DOJ that its
endorsement of the mergers would lead to collusion, higher prices, and fewer services on
western coal rail traffic, the Board reasoned as follows:

It is true that tacit collusion is more likely in two-firm

markets, where one firm can anticipate the other’s response,
than in multi-firm markets. Multi-market contact, which will
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take place here, can also facilitate tacit collusion.
Nevertheless, other important factors indicate that these
carriers [BNSF and UP] are more likely to compete than
tacitly collude. One significant factor here is the
heterogeneity of rail service, which would make it very
difficult to maintain a tacitly agreed rate level.

Another factor making tacit collusion unlikely is the
secrecy about rail price and service offerings that now
characterizes the rail industry. Contracts between railroads
and shippers for major movements are now the rule, and
railroads are no longer required to file public tariffs for the
remainder of their traffic. Contracts often incorporate
detailed specifications for a wide variety of service aspects.
Confidentiality clauses in those contracts effectively deter
collusive action because information about these competitive
actions is shielded from competitors.

The significant economies of density and of scope
exhibited by railroads also make tacit collusion less likely....
Given all these factors, we do not think that tacit collusion is
a likely outcome for this traffic. (UP/SP Merger, 1 S.T.B.
233, 570) (emphasis supplied).

History would prove that both Dr. Willig and the Board had it right — but not for long!

Following the emergence of the railroad duopoly in the west in 1997,
BNSF and UP continued as the “intense competitors” which Dr. Willig predicted and
they vied with each other in the PRB for both new coal movements and for movements
whose contracts were expiring. Many of our members happily benefitted from this
intense competition and would, for example, first place their contract business with
BNSF and at the expiration of a contract place it with UP.

Despite the intense level of competition between BNSF and UP for coal
transportation business they continued to enjoy enviable growth and profitability.

Nonetheless, by 2000 the carriers were becoming increasingly unhappy and began to
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complain publicly about what they perceived as the low level of their PRB coal rates.
BNSF’s Mr. Rose appeared before the Congress to bemoan the fact that “competitive
pressures” were forcing coal rates downwards such that they were 42 percent lower in
2001 than in 1980 (Statement of Matthew K. Rose, Before the US Senate Committee on
Commerce, Science, and Transportation, Subcommittee on Surface Transportation and
Merchant Marine, at p. 34 (May 9, 2001). UP complained similarly. Their joint solution
to their claimed problems with these low coal rates and their perceived ill effects of
intense competition for coal traffic was the creation and implementation of the so-called
practice of “Public Pricing” for their coal transportation services.

THE DEMISE OF COMPETITION FOR COAL TRAFFIC IN THE WEST 2004 -?

In early 2003, BNSF announced it was ending its practice of contracting for
the movement of all PRB coal and instituting the mandatory new use of a common carrier
schedule instead. The schedule was BNSF 90068 which set forth common carrier rates to
various BNSF destinations. All of the rates therein were markedly higher than the
previous market level for PRB rates. Whereas market rates at the time were in single
digit mills per ton mile, BNSF’s rates in No. 90068 were very much higher. BNSF made
no secret of why it had turned to public pricing. In a speech to another western coal
group in which Mr. Rose announced BNSF’s intention to switch to tariffs, he
underscored BNSF’s needs to raise its coal rates (BNSF CEO Matt Rose Addresses
WTCA Today (Sept. 10, 2002)). Unlike a conventional tariff, No. 90068 also set forth in

some detail, similar to that found in contracts, the other terms and conditions of BNSF’s
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coal carriage under No. 90068. These terms were of course, non-negotiable and
applicable to all shippers.

BNSF’s attempt to force its public pricing on competitive PRB coal
movements could, of course, succeed only if UP followed suit, since no rational coal
shipper with two carrier service would use the exceedingly high rates and inferior service
terms in No. 90068 if UP were still offering single digit market rates not to mention the
many various other transportation terms more favorable than the ones in BNSF’s tariff.

UP was still so offering, and as a consequence in 2003, after BNSF’s
promulgation of No. 90068, UP quickly captured the contract business of our member,
OPPD, a former BN customer. Thereafter, BNSF itself immediately resumed contracting
for coal traffic and secured new contracts with other former UP customers. While
BNSF’s public pricing program failed to gain traction in the market in 2003, BNSF
continued to hold out to the public the high rates listed in schedule No. 90068 while at the
same time it was entering into new contracts.

The other shoe dropped in early 2004 when UP decided to pursue its own
version of public pricing. It did so by sending a letter to all of its customers announcing,
like BNSF had previously, its intention to cease completely the future contracting for
coal traffic and to commence all carriage of coal exclusively by publicly posted rates and
terms (see my Exhibit No. 3). With UP’s decision in early 2004 to cease contracting,
both of the western roads were on record as willing to haul coal only in accordance with

the prices (high) and terms (minimal services) set forth in their public tariffs.
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While BNSF and UP introduced their mandatory public pricing programs
with great fanfare, the truth of the matter is that other than serving as vehicles for
signaling specific prices to one another these schedules were more ignored than
employed in actual coal transportation transactions. While I have not attempted to
determine how much coal traffic moved or moves under the respective public schedules, I
believe it to be fairly minimal because each carrier, without any public announcements,
soon returned to its former practices of using private contracts when customers sought
their coal transportation services. Today, as prior to 2004, contracting is the primary
medium whereby each western carrier furnishes its competitive rail services on western
coal originations. Nonetheless, they continue to hold out their public prices.

The post-2004 contracting process, however, bore no resemblance to the
pre-2004 process and practice. In the first place, all of the carrier rate proposals, after
2004, to potential customers were sky high in comparison to the pre-2004 market levels.

My next chart depicts this disparity (i.e., 2004 vs. 2009).
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Chart III

Rail Rates for Shipments of PRB Coal to Competitively-Served Destinations on

BNSF or UP
(starting rates for new multi-year contracts, assuming railcars are provided by the shipper)

25.0
20.0
1& {s 1}1
B 0 { 1) [11re
‘E 150 { Hb —-—1+— H H
g 1H91 4191419
' 159
@ ils 3
¢ 10.0 ! bl s
£ P c} = 1pf2
T 9-2
50 HHHHHH N HHHHH
0'0 T T T T T T T T T T L
$358583 EE3E38888S
- o e e e - N AN &N N N NN N N NN
x
Sources: Estimates by Fieldston Co., Inc., PA Consulting Group, Pace Global Energy Services, and Hellerworx. =

IiBase Rate OFuel Surcharge l

(Source: American Coal Council’s Implementing Fuel Flexibility Strategies Conference,
July 20-21, 2010, Chicago, Presentation of Jamie Heller, “The Market for Fuel &
Transportation.”)

As my Chart III reveals, between 2003 and 2010 the going rate level for
coal transportation in the west nearly tripled. Even AAR’s own generalized data

confirms these same enormous increases in the prices for railroad coal transportation after

2004.
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Chart IV

The Rad Transp ion of Coaf - Vol 11
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(Source: The Rail Transportation of Coal — Vol. 11, p. 39.)
Not only did the price proposals for services go skyrocketing after 2004,

the competitive tenor changed as I detail in my Chart V.
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Chart V

Railroads Pre-Consolidation
Competitive Behavior

Railroads Pubic Pricing Behavior

Two carriers aggressively competing for business.

Major increases in base rates

Negotiated, longer term contracts (e.g., 5-10 years)

Insistence upon short term agreements

Negotiated, the rate adjustment provisions promulgated
by the STB, incorporating carrier

productivity savings (e.g., RCAF-A) and reflecting
actual fuel costs

Imposition of carrier-favorable rate adjustment
mechanisms promulgated by the AAR, unadjusted for
productivity savings and excluding fuel

Negotiated, reasonable service standards, cycle times,
etc., with shippers receiving make-up service for missing
movements, liquidated damages, etc.

General refusal to establish any service standards, cycle
times, etc.

No surcharges

Imposition of fuel surcharges through carrier tariffs

Negotiated, reasonable accessorial fees/standards

Imposition of accessorial fees/standards through carrier
tariffs

Additionally, unlike competition in the 1996-2004 period in which big coal

transportation accounts changed hands regularly, after 2004 the incumbent carrier

invariably prevailed in keeping its account. While the railroads impose needless and

unreasonable secrecy and confidentiality on their pricing and contracting activities, one

has to assume that if the winning railroad bid after 2004 for a shipper’s business was

nearly triple the old contract price, the losing bid had to have been even higher. What a

reversal in form!

In recent STB hearings, Professor Willig has argued that the enormous

increases in rail prices which began in 2004 were offset by increasing costs:

Price increases in the face of increasing marginal costs are not
indicative of an abuse of market power. Rather, they are
entirely consistent with — and expected in — competitive
markets. (STB Ex Parte No. 704, V.S. of R. Willig, AAR
Testimony filed Jan. 31, 2011, p. 54).

The facts do not support Dr. Willig’s claims. While western coal rates have

indisputably gone ballistic since 2004, there is no evidence that service costs have
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increased proportionately. As my next chart discloses, average prices for coal
transportation after 2004 rose far more than did the underlying service costs. The result?
Burgeoning western rail profits!

Chart VI

Average Revenue And Variable Cost Per Ton-Mile,
And Annual Contribution For Western Coal Transportation
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(Source: L. E. Peabody & Associates, Inc.)

Today, 2011, rail competition for coal traffic in the west has ceased. The
best proof of this fact is that a captive western coal shipper is better off today than a
shipper with two carrier (“competitive™) service. This is so because, as I can attest from
personal experience, a captive shipper has the right and ability to try to secure relief from

predatory rail prices from this agency pursuant to the Coal Rate Guidelines. Competitive
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shippers have no alternative to collusive prices. As my final chart confirms, the market
(“competitive™) rates for coal transportation in the west are now at higher levels than the

ceilings which the Board imposes under the Coal Rate Guidelines for captive traffic.

Chart VII

COMPARISON OF HISTORICAL PRB, WY UNIT TRAIN
TRANSPORTATION RATES (INCLUDING FUEL SURCHARGE) AND
JURISDICTIONAL TIIRESIIOLD LEVELS - 1985 to 2010
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1/ Source: Chart IT- Rail Rates for Shipments of PRB coal to Competitively-Served Destinations on BNSF or LP

(Source: L. E. Peabody & Associates, Inc.)
It bears noting that the anomalous situation I describe has come as no surprise to BNSF
whose Chairman presciently predicted it in 2009:

“... one of the reasons that we have had pressure from
customers and markets is that the percent of captive traffic
produced a higher margin than the non-captive traffic to, in
some cases, 20, 25, 30% and that cost caused a lot of
disconcern. And I can see us in a period of time in the future,
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where non-captive traffic will actually return significantly
more than captive traffic.” (Corrected Transcript from the JP
Morgan Aviation & Transportation Conference, March 11,
2009, p. 10) (emphasis supplied).

[ appear before you today to say that the time of which Mr. Rose spoke has come!

As I believe I have made very clear on our members’ behalf, rail
competition for western coal transportation business no longer exists and so-called
competitive shippers are being made to pay more than those shippers whose rates are
regulated by this agency. Under the circumstances that exist today, I trust the Board will
find it easy to understand that most of our members who are without the service of two
carriers are not eager to join their competitive brethren by gaining access to competition

and thereby losing the protections of your Coal Rate Guidelines. Accordingly, while our

counsel will comment on several of the specific items listed in the Notice, I will instead
turn to what we as a League believe the Board must do to rectify the deplorable
competitive conditions which exist in the west today and which I have described and
documented for you.

MARKET DOMINANCE REVISION

As it is administered today, the Board equates service from two rail carriers
with effective competition. As I have demonstrated, this view is a fallacious one insofar
as western coal transportation is concerned. In order to achieve the goals of the Staggers
Act, given the transportation circumstances and conditions which now exist in the west,

the Board must clarify its Market Dominance rules so as to find BNSF and UP to be
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Market Dominant over western coal transportation. The blueprint for so administering
the provision was supplied by the Congress when it created Market Dominance:

“The key to this new provision is in the definition of market
dominance. Market dominance is defined in terms of the lack
of effective competition by any mode. Defining market
dominance in terms of lack of effective competition avoids
the problem of defining monopoly power .... Under this
definition, the publishing carrier need not have monopoly
power. Rather, the test will be whether the market itself is
sufficiently competitive to insure just and reasonable rates.
Thus, the Commission will be able to regulate maximum rates
in oligopoly or concentrated markets as well as in monopoly
markets.” 1976 4R Act, Senate Rep. 94-499, p. 47 (emphasis
added).

The rates which the Board imposes on captive traffic in maximum reasonable rate cases
are by definition “maximum reasonable” rates. The many rates higher than these
prescribed rates, which are now being imposed by BNSF and UP on so-called
competitive movements are a fortiorari unreasonable. Because competition can no
longer be relied upon to advance and fulfill the goals of the Staggers Act, the Board must
step in to insure that those goals are reachable. The Board cannot cure the anti-
competitive circumstances in the west which it enabled by unscrambling the mergers so
as to restore more competition. The only viable solution lies in a clarification of the
Board’s administration of the Market Dominance concept so that the Board finds that
coal shippers in the west are served by Market Dominant railroads.
CONCLUSION
While, in some quarters, coal is in disfavor today, coal is nonetheless the

bedrock of our nation’s energy supply and coal will so remain for the foreseeable future,
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and perhaps forever. Western coal, and PRB coal in particular, dwarf all other sources of
domestic coals. Because reasonably priced energy is critical to the national interest and
because western coal is our most important and reliable source of reasonably priced
energy, the Board must immediately take the steps our League recommends so as to
prevent the western railroads from further exploitation of their valuable resource and its
users.

I thank you for this opportunity to present our League’s views and position
on this most timely subject and I hope for the sakes of the nation’s electric rate payers
that the Board takes steps to oversee the restoration in the west of reasonable rail rates

and services responsive to the needs of coal shippers.
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WCTL Membership

Ameren Energy Fuels & Services
Arizona Electric Power Cooperative
Central Louisiana Electric Company
City of Austin, Texas

CPS Energy

Entergy Services, Inc.

Fayette Power Project

Kansas City Power & Light
MidAmerican Energy Company
Minnesota Power

Nebraska Public Power District
Omaha Public Power District

Texas Municipal Power Agency
Western Farmers Electric Cooperative
Western Fuels Association, Inc.
Wisconsin Public Service Corp.

Xcel Energy, Inc.
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Representative Line Construction Projects

Incumbent Rail

Utility/Plant Line Length . New Carrier
Carrier
MidAmerican/Council | 3 miles BN UP
Bluffs
Nebraska Public 9.2 miles BN UP
Power
District/Gentleman
Houston L. & 10.7 miles BN UP
P./Parish
Western 14 miles Kiamichi TOE

Farmers/Hugo
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Energy

Circular 111 Overview

Simplified SPRB Coal Pricing

On March 3, 2004, Union Pacific began introducing a new pricing mechanism for coal shipped
from the Southern Powder River Basin (SPRB) in Wyoming. It is found in UP Circular 111,
Circular 111 went into effect March 31, 2004,

The program will eventually expand to include all of Union Pacific's SPRB business., Initially, it
cavers specific destinations to which Union Pacific currently is, or could be, transporting coal and
where contracts are set to expire during the next three years. The covered destinations are
listed in UP Circular 111,

The program consists of standard terms and conditions set forth in UP Circular 111 and a
separate set of non-confidential rate iterns applicable to specific destinations covered by the
Clrcular. Union Pacific will share the rate items only with customers who are eligible to ship
under Circular 111,

Under Circular 111, Union Pacific's customers will have two basic options: a spot market option
and a three-year commitment option. The first option is a basic plan intended for infrequent coal
moves. The second option reflects commitments from both parties for term, volume, rates and,
when shippers furnish their own equipment, service. Rates with annual escalators are set for the
commitment period. Both options include a fuel recovery mechanism,

Union Pacific adopted thig program to simplify the way customers do business with Union Pacific
for SPRB coal rail service. Instead of very complicated and lengthy contracts that consume
significant resources to negotiate and manage, Circular 111 and the associated rate items set
forth straightforward and fair terms and conditions that Union Pacific believes will meet the
needs of all coal shippers. The rate items communicate to current and potential customers in a
more straightforward way the revenue needs that Union Pacific has concluded it must achieve
from the coal business to those destinations in order to Support ongoing capital investments to
handle existing and growing coal volumes. The rate items provide Union Pacific's customers with
sufficient information so they can evaluate their positian relative to other rail users covered by
the program. This mechanism also allows Union Pacific to better respond to large price swings in
the price of fue! used to transpott coal.

Coal transportation demands substantial capital for track and equipment. Union Pacific can
continue to invest in SPRB coal transportation as long as the financial returns on that
transportation are sufficient to Justify the necessary level of investment, Union Pacific has
designed this program so that its customers will understand that their rates, terms and
conditions reflect a fair sharing in the overall financial burden associated with Union Paciflic's
significant coal-related capital needs.
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VERIFIED STATEMENT

Frederick R. Warren-Boulton
Kenneth C. Baseman

I Qualifications

My name is Frederick R. Warren-Boulton. | am an economist and Principal with Microeconomic
Consulting and Research Associates, Inc. (MiCRA), an economics consulting and research firm with
offices at 1155 Connecticut Avenue, N.W., Washington, D.C. | received a B.A. degree from Yale
University, a M.P.A. from the Woodrow Wilson School of Princeton University, and a Ph.D. in Economics
from Princeton University. From 1972 to 1983, | was an Assistant and then Associate Professor of
Economics at Washington University in St. Louis. From 1983 to 1989, | served as the chief economist for
the Antitrust Division of the U.S. Department of Justice, first as Director of its Economic Policy Office and
then as Deputy Assistant Attorney General for Economic Analysis. Since leaving the government, | have
served as a Resident Scholar at the American Enterprise Institute, a Visiting Lecturer of Public and
International Affairs at the Woodrow Wilson School at Princeton University, and as a Research Associate
Professor of Psychology at the American University. | have served as an expert witness or consultant on
a number of antitrust matters, including as an expert witness for the Department of Justice in United
States v. AT&T, for the Federal Trade Commission in FTC v. Staples and Office Depot, and for the States
and the Department of Justice in United States v. Microsoft. My full curriculum vitae is attached as

Exhibit A.

MY name is Kenneth C. Baseman. | am an economist and principal with (MiCRA), an economic
consulting firm in Washington D.C. | have extensive experience in economic analysis of antitrust issues
and competitive issues. | have consulted and published on costing, cross-subsidy and competitive issues

in regulated markets. These publications include articles in a MIT Press/National Bureau of Economic



Research volume and in the American Economic Review. | hold a Masters’ Degree in Economics (plus
two years of additional graduate work) from Stanford University. | was employed as an economist by
the Antitrust Division of the United States Department of Justice for eight years, and have been an
economic consultant for over twenty-five years, the last twenty with MiCRA. My full curriculum vitae is

attached as Exhibit B.

. Assignment

We have been asked by the Western Coal Traffic League (WCTL) to respond to the Surface
Transportation Board’s (STB) request for comments on the current state of railroad competition and the
possible policy alternatives to facilitate more competition. In particular, we have been asked to focus
specifically on the market structure, competitive behavior, and economic performance in the market for
western coal transportation, and on to analyze, from an economic perspective, WCTL’s proposal to
clarify that the protections of market dominance regulation also apply to duopoly-served shippers facing

rates above the STB’s jurisdictional cost threshold.

1. Background And History: Western Coal Markets Are Poorly Served By A Duopoly That Has Been
Able To Avoid Competition And Has Set Prices Far Above Competitive Levels.

Shippers of western coal face at best a seller’s duopoly. Approximately 90% of Western coal is
shipped out of the Powder River Basin (PRB), and the only railroads serving the PRB are BNSF Railway
Company (BNSF) and Union Pacific Railroad Company (UP). We understand that other railroads have at
best very minor positions in non-PRB sources of Western coal, and even then, usually must connect with
either UP or BNSF in interline service to reach the end customer. This duopoly structure, protected by
high entry barriers, will be inherently susceptible to supracompetitive pricing, especially where, as here,
the rivals have good information about each other’s costs, prices, volumes and transactions, and the

service being performed is virtually identical (unit train service), usually in shipper-provided cars), no



individual customers are large enough (or their orders are not “lumpy” enough) to trigger “cheating”
just to get their business," and where the railroads’ behavior on one aspect of a transaction (e.g.
contract length) can significantly change the extent to which other characteristics of transactions are
susceptible to tacit or explicit collusion.

In fact, the western coal duopoly has been able to avoid effective competition, at least since
2005. The clearest conduct evidence is the adoption of “public pricing” by BNSF and UP in about 2004,
which resulted in massive price increases on duopoly routes. As shown in Figure 1, after substantial and
sustained declines in market prices for transportation of western coal from the early 1980s through
around 2004, market performance deteriorated substantially, with prices rising dramatically relative to
costs. Prices for new contracts for western coal on competitive destinations more than doubled by

2006-7, and almost tripled by 2010.

' Nobel Laureate George Stigler identified conditions conducive to maintaining a collusive agreement in his classic
article “A Theory of Oligopoly,” Journal of Political Economy, Vol. 72, No. 1, Feb. 1964, pp. 44-61. Textbooks of
industrial organization routinely provide lists like Stigler’s of conditions which make collusion more likely.
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Figure 1

PRB Rate Increases Affect PRB Reach

Rail Rates for Shipments of PRB Coal to Competitively-Served Destinations on
BNSF or UP
(starting rates for new multi-year contracts, assuming railcars are provided by the shipper)
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(Source: American Coal Council’s Implementing Fuel Flexibility Strategies Conference, July 20-21, 2010,
Chicago, Presentation of Jamie Heller, “The Market for Fuel & Transportation”).?

As Figure 1 shows, prices remained roughly stable between the early 1990s and 2004, even
though the volume of shipments increased by 80% between 1990 and 2005 and by 50% between 1995
and 2005.> Pre-2004 price levels were thus clearly sufficient to sustain the investment necessary for

dramatic output increases.

2 The U.S. Interior Department has relied on Heller’s analysis in its assessments of coal market conditions. See
Attanasi, E.D., and Freeman, P. A., 2009, Coal marketability—Current and future conditions, in Pierce, B.S., and
Dennen, K.O., eds., The National Coal Resource Assessment Overview: U.S. Geological Survey Professional Paper
1625-F, Chapter E, p. 30.

* Statement of Duane Richards, Chart Il p. 5.



As shown in Figure 2, the rate increases after 2004 far exceeded the increases in the costs of

railroad inputs.*

Figure 2

Average Revenue And Variable Cost Per Ton-Mile,
And Annual Contribution For Western Coal Transportation
1984 - 2010
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It is worth spending some time considering the causes of the substantial deterioration in market
performance after 2004. We understand that some have argued that the price increases were
“consistent” with competition, because marginal costs were increasing and capacity was tightening
during period. To begin with, prices continued to increase in 2010 despite a fall in demand, a trend not
to be expected under competition in a homogeneous product market when capacity utilization is falling.
Moreover, as shown in Figure 2, annual contribution (and thus operating income per ton mile) has risen
dramatically since 2004. The increase in contribution demonstrates that the railroads have been able to

achieve through their pricing considerably more than a “pass through” of their increased costs. We are

4 Figure 2 is taken from research by L.E. Peabody and Associates, Inc. (L.E. Peabody). Figure 2 also appear in the
accompanying statement of Duane Richards, Chart VI, p. 19.
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thus highly skeptical of the railroads’ “cost” and “capacity” arguments as providing an explanation for
the full magnitude of the price increases since 2004.

Some form of collusion, either tacit or explicit, provides a far better explanation for the rapid
escalation in coal transportation prices after 2004. In understanding collusion, it is a major mistake to
focus solely on the difficulties of agreeing on price while failing to agree on anything else. It is true that
price-only collusion may fall apart quickly in certain markets because customers may switch suppliers for
reasons having nothing to do with a supplier’s cheating on a tacit or explicit agreement or understanding
on prices. Common examples of reasons include product differentiation, changing customer needs, or
longer term contracts, which makes the contracts more “lumpy” and therefore more likely to elicit bids
that cheat on the cartel agreement. Successful collusive agreements therefore focus on ways to identify
and prevent cheating and to make it less profitable to the potential cheater. A common cartel strategy
is to allocate customers — then you know your rival has cheated when he or she takes your customer.
Another cartel strategy is to agree on market shares, for it is well known that an effective agreement
among sellers on market shares will lead them to the profit-maximizing monopoly price.> In its past
decisions, the STB has committed the error of focusing only on the difficulty of sustaining a naive, price-
only conspiracy.®

There is strong evidence that in about 2004 BNSF and UP successfully colluded to raise prices.
Mr. Richards provides a lengthy and very interesting summary of this history. From an economics
perspective, the most interesting features of that history are’:

¢ the public announcement of massive price increases by both suppliers, and the fact that the
announced price increases “took”, i.e., the two railroads were in fact able to double prices for

new contracts between 2004 and 2006,

> For example, see D.K. Osborne, “Cartel Problems,” American Economic Review, 66:835-44 (1976)
® Richards Statement at pp. 11-12.
” Richards Statement at p. 13-21.



e The fact that the public pricing announcements included both sharp price increases, and
standardization (at lower levels) of various components of service quality This is important
evidence because, when fixing prices, cartel members have to worry that their rivals will cheat
by giving the customer better service. So restrictions on service (or on service guarantees)
make sense as practices that facilitate price collusion. If price increases were truly just a
necessary response to competitive market conditions, we should observe no changes in the
levels of service, or in the degree to which customers can get heterogeneous and individually
negotiated terms of service.

e After 2004, the railroads sharply reduced the length of contracts under which they would sell.
Contract lengths fell from 5-10 years to 1-3 years. Each contract then became less lumpy,
reducing the incentives for either railroad to cut prices to win business from the other.
Aggregating its purchases by entering into longer term contracts is an effective way for a buyer
to elicit price discounts, and the railroads’ change in contract practice post 2004 would reduce
the effectiveness of that strategy.

e The evidence that the collusive agreement extended to customer allocation. Mr. Richards
reports that after the massive price increases under “public pricing”, BNSF and UP effectively
stopped competing for the other’s customers. In 1996-2004 “accounts changed hands

regularly” whereas “after 2004 the incumbent carrier invariably prevailed.”®

In 2009, BNSF’s CEO Matthew Rose gave very interesting evidence confirming customer
allocation between BNSF and UP in an on-the-record discussion with Wall Street analysts. He was asked
whether pricing discipline might be breaking down between BNSF and UP because, the analyst believed,
BNSF had just taken some business away from UP. Rose told the analysts (and also UP, if it read the

transcript or monitored the call) that it was a third party with some rights to BNSF capacity that took the

® Richards Statement at p 18.



business away from UP, and that BNSF did not know about it until it was a done deal. The implication,
of course, is that neither UP nor the analyst should infer that BNSF was starting to compete on price. He
concluded that BNSF has kept its approach on pricing pretty similar to the recent past. Indeed, Rose
indicated that he thought the day might come when rates on “non-captive traffic will return us

9 Mr. Richards concludes that that Mr. Rose’s prediction has now

significantly more than captive traffic.
come true for western coal transportation rates — levels for competitive rates have reached levels of

captive rates.™

Mr. Richards also points out that, based on figures from a leading consultant, duopoly rates for
so-called competitive shippers before 2004 were well below the STB’s 180% of variable cost threshold
for market dominance, and were typically about one-half the level of captive rates, but, as shown in
Figure 3, that so-called competitive shippers are now actually paying higher rates than captive

shippers,:*

° FACTSET callstreet, March 11, 2009, analysts’ call with Matthew Rose, pp. 9-10.

1% Richards Statement, pp. 20-21.

u Figure 3 is taken from research by L.E. Peabody and the information shown in figure 2. Figure 3 also appears in
the accompanying statement of Duane Richards.



Figure 3

COMPARISON OF HISTORICAL PRB, WY UNIT TRAIN ‘
TRANSPORTATION RATES (INCLUDING FUEL SURCHARGE) AND
JURISDICTIONAL THRESHOLD LEVELS — 1985 to 2010
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1/ Source: Chart IT- Rail Rates for Shipments of PRB coal to Competitively-Served Destinations on BNSF or UP

We conclude that there is strong evidence that BNSF and UP have successfully exercised market

power in markets for transportation of western coal.

V. Public Policy Options For The STB To Remedy The Poor Economic Performance In Transportation
Of Western Coal.

There are several public policy options when dealing with a poorly performing duopoly. One
could, of course, do nothing. This would be appropriate only when regulatory costs outweigh potential
benefits. Given the size of this market and the potential gains to consumers from better performance,
however, the only relevant issue is the costs and effectiveness of alternative remedies.

Among the affirmative regulatory options, the WCTL recommends that the STB clarify its rules to
give explicit guidance that non-captive shippers may challenge rates exceeding the 180% revenue to
variable cost threshold for market dominance. Under the WCTL proposal, if the evidence shows that

one or more serving railroads are not effectively competing for the business (e.g., where a shipper is



dually served, one carrier is not providing a bid, or both of the potential competitors are offering rates
above 180% of variable costs) then the market dominance test is met. This proposal is sensible from an
economics perspective. As a logical matter, if 180% is a reasonable threshold to apply for market
dominance, it should not matter whether the customer is captive or non-captive. Indeed, non-captive
customers should expect to receive rates below stand alone cost whenever competition is effective. So
giving non-captive shippers the right to obtain pricing based on stand alone costs, while an insufficient
replacement for true competition, may provide some relief for dual served customers facing market
dominant rates.

Pricing based on stand alone costs is a test for the maximum any customer or customer group
should pay to a “contestable” seller who benefits from economies of density, scale, and scope. If all
separate customers or customer groups paid prices equal to their stand alone costs, then they would
get none of the benefits from economies of density, scale and scope — the seller would keep all the
scale and scope economies as excessive or monopoly profits.'> With effective competition between two
sellers, each benefitting from economies of scale and scope, customers will realize some of the
economies of scale and scope in the form of prices below stand alone cost. If duopoly prices are
actually above stand alone cost, however, this is clear evidence that competition between the
duopolists is not effectively protecting customers’ interests.

The fact that competitive shippers are now apparently paying as much as or more than captive
shippers and that their rates have risen sharply relative to costs provides a compelling indication that

the carriers are not competing. Given the absence of effective competition, the fact that a shipper may

2 For completeness, we note that a coalition of all buyers paying stand alone costs (of serving all buyers) would
not imply that the incumbent is earning monopoly profits. But that is because the coalition of the whole also
realizes all economies of scale, scope and density. But so long as there are economies of scale, scope and/or
density extending across discrete customer groups, the incumbent will earn excess profits if each customer group
contributes revenues equal to or above stand alone costs.
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theoretically be able to obtain service from two carriers should not suffice to establish in any way that
the competition is effective or that the carriers lack market dominance.

If the STB declares that non-captive rates above 180% of variable costs can be challenged by
shippers, this might, for several reasons, provide at least some meaningful relief from excessive prices
for non-captive coal transport. First, some shippers might win lower rates after a full stand alone cost
hearing and determination by the STB. Second, if shippers were successful in bringing such actions,
railroads may be less likely to seek to implement rates that they would expect would be disallowed
under stand alone cost criteria. Finally, in a duopoly setting, such a rate case need be brought against
only one of the two railroads to be effective against both. This is significant because a shipper may wish
to economize on litigation expenses by challenging one railroad rather than two at the STB, and because
an order against one railroad limiting its rates will place competitive limits on the rates charged by
competing railroads. Further, the railroads interests become less uniform when one is in litigation and
the other is not. This asymmetry of interests may lead to a quicker erosion of cartel discipline than
would otherwise be expected.

One can also look for relatively low cost or focused procompetitive measures or regulations.
This is the focus of the STB’s current efforts, which has asked for comments on ways of regulating
access to bottlenecks facilities and/or mandating reciprocal switching, terminal use, or trackage rights.
We refer to these proposals collectively as “access regulation.” These measures deserve careful
consideration, and potentially offer benefits that exceed their costs. Individually or collectively,
however, they appear to be unlikely to have a fundamental effect on performance in this particular
market, for a number of reasons.

First, access regulation can work well when the incumbent finds it difficult to retaliate against

the rival seeking access. However, the western coal duopolists (with roughly equal shares) will find it
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easy to avoid “access-based” competition with one another, since detection and retaliation would be
quick and certain.

Further, improved or easier access to a rival’s facilities will convert the market from 1 seller to
1+ sellers, but we would expect less competition from a 1+ market than from a duopoly market where
each seller did not have to rely at all on the cooperation of its rival. In the PRB there have been
substantial rate increases in recent years even in duopoly markets, where the carriers ostensibly
compete against each other. This strongly suggests that tweaking access rules to make captive PRB
markets more competitive will have a small payoff. It may be better than doing nothing, and it is very
unlikely to result in any meaningful disruption to the railroads’ financial condition, but it leaves unsolved
the problem of abysmal duopoly performance.

The history of “bottleneck” access in the PRB also does not provide much hope for such
measures. The STB’s “Bottleneck” decision in 1996 established that, if a customer could get a “contract
first” on the upstream “competitive” market segment, then the customer could then seek to obtain a
regulated bottleneck rate over the bottleneck segment. Given the profitability of coal to the western
railroads, carriers in a truly competitive market would seemingly have every incentive to provide such
contracts first. However, we understand that 15 years after the Bottleneck decision, neither western
railroad has offered any non-bottleneck contracts to shippers when the bottleneck carrier operates in
the same region, even on highly profitable long-haul, unit-train bulk movements. If they are not
competing for this business in the market today by offering contracts for the upstream non-bottleneck
rail line segments, changing regulations to allow a customer to get a regulated rate first over the
bottleneck segment is unlikely to change the railroads’ reluctance to compete over the non-bottleneck

segments.
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Conclusion

The history described by Mr. Richards indicates that there have been excessive increases in the
prices for the railroads’ transportation of Western coal since 2004. These increases are consistent with
tacit or explicit collusion, and cannot be reconciled with competitive markets. WCTL’s proposal to apply
the STB's market dominance rules to non-captive shipments of western coal is likely to improve market
performance. Modest changes in the STB’s rules for network access are unlikely to improve matters
much in western coal transportation markets. The problem is a poorly performing duopoly, not a

monopolist who needs to be nudged to offer more reasonable access to its network.
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1969 M.P.A., (Master of Public Affairs) Woodrow Wilson School of Public &
International Affairs, Princeton University

1967 B.A., Economics, Yale University, cum laude with High Honors in
Economics

Experience

Principal, MiCRA: Microeconomic Consulting and Research Associates, Inc.,
Washington, D.C.; August 1991 - present.

Visiting Lecturer of Public and International Affairs, Woodrow Wilson School of Public
and International Affairs, Princeton University, Princeton, NJ; Spring Semester,
1991.

Resident Scholar, American Enterprise Institute for Public Policy Research, Washington,
D.C.; May 1989 - April 1990, Adjunct Scholar from May 1990.

Senior Vice President, ICF Consulting Associates, Inc., Washington, D.C.; November
1989 - August 1991.

Research Associate Professor of Psychology, The American University, Washington,
D.C.; September 1983 - 1990.

Deputy Assistant Attorney General for Economic Analysis, Antitrust Division, U.S.
Department of Justice, Washington, D.C.; October 1985 - May 1989.



Director, Economic Policy Office, Antitrust Division, U.S. Department of Justice,
Washington, D.C.; September 1983 - September 1985.

Research Associate, Center for the Study of American Business, Washington University
in St. Louis; July 1978 - June 1985.

Associate Professor, Department of Economics, Washington University in St. Louis; July
1978 - June 1985. Chairman, Graduate Committee, 1978 - 1980. Chairman,
Undergraduate Committee, 1980 - 1983.

Assistant Professor, Department of Economics, Washington University in St. Louis;
September1972 - June 1978.

Assistant in Instruction, Woodrow Wilson School of Public and International Affairs,
Princeton University, Princeton, N.J.; 1969 - 1971.

Research Consultant, Ford Foundation, Kingston, Jamaica, W.I.; Summer 1969.

Fields Taught

Graduate: Industrial Organization, Economic Development and Planning,
Microeconomic Theory, International Trade, International Finance, Economic
Theories of Behavior, Applied Microeconomics.

Undergraduate: Government and Business, Industrial Organization, International Trade,
International Finance, Economic Development, Intermediate Microeconomic

Theory, Intermediate Macroeconomic Theory, Introductory Microeconomic
Theory, Introductory Macroeconomic Theory.

Grants

National Science Foundation. Grant title: "Income Maximizing in Choice and Rate
Effects," 1988 - 1991.

National Science Foundation. Grant title: "Application of Economic Theory to Operant
Schedule Effects," 1985 - 1987.

National Science Foundation. Grant title: "Income and Choice," 1983 - 1985.

Professional Activities

Referee, American Economic Review, The Bell Journal of Economics/Rand Journal,
Economic Inquiry, Industrial Organization Review, Journal of Industrial



Economics, Journal of Law and Economics, Journal of Political Economy,
Quarterly Journal of Economics, Southern Economic Journal.

Member, Editorial Boards, International Journal of the Economics of Business, Journal
of Forensic Economics.

Member, American Bar Association, American Economic Association, Southern
Economic Association, Western Economic Association.

Languages

French, German

Publications

“From Structure to Effects: the Economics of Merger Control,” Global Competition
Review, June 2008 with R.S. Khemani and R. Duplantis.

“On Loss Aversion in Capuchin Monkeys,” Journal of the Experimental Analysis of
Behavior, 89 (March 2008) with A. Silberberg, P. Roma, M. Huntsberry, T.
Sakagami, A. Ruggiero and S. Suomi.

“The Contrlbutlon of the Merger Guidelines to the Analysis of Non-Horizontal Mergers,”
20™ Anniversary of the 1982 Merger Guidelines: The Contribution of the Merger
Guidelines to the Evolution of Antitrust Doctrine, May 21, 2002, on

http://www.usdoj.gov/atr/hmerger.htm#papers.

“Optimizing in Choice When a Token Deposit is the Operant,” Journal of the
Experimental Analysis of Behavior, 2002, with J. J. Widholm, A. Silberberg, S.R.
Hursh, and A.A. Iman.

“Staples and Office Depot: An Event-Probability Case Study,” Review of Industrial
Organization, 19: 469-481, 2001, with Serdar Dalkir.

“Market Definition and the Price Effects of Mergers: Staples-Office Depot (1997),” in
The Antitrust Revolution: Economics, Competition and Policy, John E. Kwoka
and Lawrence J. White, eds.; Oxford University Press, third edition, 1999, with
Serdar Dalkir.

“Unilateral Price Effects: Staples and Office Depot,” in The M&A Lawyer, June 1998,
Vol. 2, No. 3, with Serdar Dalkir. Available in revised form as “How Do You
Know an Office Superstore? Staples and Office Depot,” on
http://www.antitrust.org/cases/.




“Resale Price Maintenance Reexamined: Monsanto v. Spray-Rite (1984),” in The
Antitrust Revolution: Economics, Competition and Policy, John E. Kwoka and
Lawrence J. White, eds.; Oxford University Press, third edition, 1999.

“Exclusionary Behavior in the Market for Operating System Software: the Case of
Microsoft,” in Opening Networks to Competition: the Regulation and Pricing of
Access, David Gabel and David F. Weiman, eds.; Kluwer Academic Publishers,
1998, with Kenneth C. Baseman and Glenn A. Woroch.

“Riding the Wave: Exclusionary Practices in Markets for Microprocessors Used in IBM-
Compatible Personal Computers,” Conference and Festschrift in Honor of Merton
J. Peck, Yale University, September 30, 1994, and International Journal of the
Economics of Business 2-2 (July 1995), pp. 241-262, with Robert W. Wilson.

“The Economics of Intellectual Property Protection for Software: The Proper Role for
Copyright,” American Council on Interoperable Systems, Washington, D.C., June
1994, and StandardView : ACM Perspectives on Standardization 3-2 (June
1995), pp.68-78, with Kenneth C. Baseman and Glenn A. Woroch.

“Microsoft Plays Hardball: Use of Nonlinear Pricing and Technical Incompatibility to
Exclude Rivals in the Market for Operating Software,” The Antitrust Bulletin 40-
2 (Summer 1995), pp.265-315, with Kenneth C. Baseman and Glenn F. Woroch.

“Copyright Protection of Software Can Make Economic Sense,” The Computer Lawyer,
12 (February 1995), pp. 10, 18-28, with Kenneth C. Baseman and Glenn A.
Woroch.

“Exclusionary Practices in High-Technology Industries,” The St. Louis Bar Journal, 16
(Summer 1994), pp. 28-34.

“Monsanto v. Spray-Rite: Resale Price Maintenance Reexamined,” in The Antitrust
Revolution: The Role of Economics, John E. Kwoka and Lawrence J. White, eds.;
Scott, Foresman and Company, Glenview, Illinois, second edition, 1994.

“A Commentary on the 1992 U.S. Merger Guidelines,” International Merger Law, 22
(June 1992), pp. 14-19.

“The Use of Stock Market Returns in Antitrust Analysis of Mergers,” Review of
Industrial Organization, 7-1 (1992), pp. 1-11, and Economic Analysis Group
Discussion Paper #88-1, January 1988, with Robert H. McGuckin and Peter
Waldstein.

“Implications of U.S. Experience with Horizontal Mergers and Takeovers for Canadian
Competition Policy,” in The Law and Economics of Competition Policy, Frank
Mathewson, Michael Trebilcock and Michael Walker, eds.; The Fraser Institute,
Vancouver, B.C., 1990.



“Maricopa and Maximum-Price Agreements: Time for a New Legal Standard?” Journal
of Health Economics, 7 (June 1988), pp. 185-190.

“Maximizing Present Value: A Model to Explain Why Moderate Response Rates Obtain
on Variable-Interval Schedules,” Journal of the Experimental Analysis of
Behavior, 49 (May 1988), pp. 331-338, with Alan Silberberg and Toshio Asano.

“Sources of the ‘Crisis’ in Liability Insurance: An Economic Analysis,” in Yale Journal
of Regulation, 5 (Summer 1988), pp. 367-395; Economic Analysis Group
Discussion Paper #88-2, February 1988; and 4n Update on the Liability Crisis:
Tort Policy Working Group, U.S. Government Printing Office: 181-487:60075,
March 1987, with Richard N. Clark and David D. Smith.

“State and Federal Regulation in the Market for Corporate Control,” The Antitrust
Bulletin, 32 (Fall 1987), pp. 661-691, and Economic Analysis Group Discussion
Paper #86-4*, January 1986, with Margaret E. Guerin-Calvert and Robert H.
McGuckin.

“Income and Choice Between Different Goods,” Journal of the Experimental Analysis of
Behavior, 48 (September 1987), pp. 263-275, with Alan Silberberg and David
Shurtleff.

“Inferior-Good and Giffen-Good Effects in Monkey Choice Behavior,” Journal of
Experimental Psychology: Animal Behavior Processes, 13 (1987), pp. 292-301,
with Alan Silberberg and Toshio Asano.

“Efficiencies, Failing Firms, and Alternatives to Merger: A Policy Synthesis,” The
Antitrust Bulletin, 31 (Summer 1986), pp. 431-450, and Economic Analysis Group
Discussion Paper #86-14, August 1986, with John Kwoka.

Oil Pipeline Deregulation: Report of the U.S. Department of Justice, U.S. Government
Printing Office: 1986, 491-510:40159, May 1986, with Charles J. Untiet.

“Merger Policy and Enforcement at the Antitrust Division: The Economist's View,”
Antitrust Law Journal, 54 (Spring 1985), pp. 109-115.

“Reanalysis of the Equation for Simple Action,” Journal of the Experimental Analysis of
Behavior, 43 (March 1985), pp. 265-277, with Alan Silberberg, Michael Gray and
Randolph Ollom.

“Considering the Effects of Financial Incentive and Professional Ethics on ‘Appropriate’
Medical Care,” Journal of Health Economics, 3 (December 1984), pp. 223-237,
with Robert Woodward.



Deficits and Dollars: The Effects of Government Deficits in an International Economy.
Center for the Study of American Business, Contemporary Series 3, 1982.

“Physician Productivity, Remuneration Method, and Supplier-Induced Demand,” in
Issues in Physician Reimbursement, N.T. Greenspan (ed.), HCFA, 1981, pp- 115-
134, with Robert Woodward.

“Paying the Doctor: A Model of Work-Leisure Decisions under Alternative
Remunerations,” Proceedings of the American Statistical Association, 1979, with
Robert Woodward.

Vertical Control of Markets: Business and Labor Practices. Ballinger Publishing
Company, Cambridge, Mass., 1978.

“Vertical Control by Labor Unions,” dmerican Economic Review, 67 (June 1977), pp.
309-322. Reprinted as Publication Number 17, Center for the Study of American

Business, November 1977.

“Vertical Control with Variable Proportions,” Journal of Political Economy, 82 (July -
August 1974), pp. 783-802.

Preliminary Survey of Jamaican Management Manpower: Resources and Requirements.
Jamaican Institute of Management, 1969.

Conference, Seminar, Working and Discussion Papers

“Upward Pricing Pressure in the Merger Guidelines” Canadian Bar Association
Teleconference, March 10, 2010.

“Advanced Topics in Merger Analysis.” Canadian Bar Association, 2010 Fall
Competition Law Conference, Gatineau QC, October 1, 2010.

“Competition Issues in the Air Transport Sector in India.” National Conference, State of
Competition in the Indian Economy (Competition Commission of India, World
Bank, FIAS and DFID), New Delhi, India, , June 12, 2009.

“Price-Fixing, Bid-Rigging, and Mergers; The Shift from Structure to Effects.”
Minnesota Bar Association, October 13, 2009.

“Demand-Side and Supply-Side Linkages in the Antitrust Analysis of A ftermarkets.” 57
Antitrust Law Spring Meeting, American Bar Association Section of Antitrust
Law, “Aftermarkets and Tying: The Legacy of Kodak” Session, March 26, 2009



“Have Big Deal Contracts Prevented Entry by Small Publishers of Academic Journals?”
International Industrial Organization Conference, Washington, DC, May 17,
2008, with S. Silberman, D. Haar and R. Lipstein.

“Collusion: Price-fixing and Bid-rigging.” (IFC/World Bank), Bangladesh, April 15,
2008.

“Open Access Policies, Net Neutrality and Incentives for Innovation in the
Telecommunications Industry” 19" Annual Western Conference, Advanced
Workshop in Regulation and Competition, Center for Research in Regulated
Industries, Rutgers Business School, Rutgers University, June 29, 2006, with
Michael Pelcovits.

Department of Justice/Federal Trade Commission Section 2 Hearings on Single Firm
Conduct: Predatory Buying Panel. Washington, DC, June 22, 2006

“Market Share Discounts: Collusion and Exclusion.” International Industrial
Organization Conference, Boston, April 9, 2006, with Daniel Haar.

“On Using Economists as Expert Witnesses.” 54™ Antitrust Law Spring Meeting,
American Bar Association Section of Antitrust Law, “Economic Experts Speak”
Session, March 29, 2006

“Mergers Without Markets: Do Mergers Among Publishers Of Academic Journals Affect
Prices?” MiCRA Working Paper No. 2, November 4, 2005, with Renee Duplantis,
Daniel Haar, Steve Silberman and Hal Van Gieson, available at
www.micradc.com.

“Antitrust Issues in Agriculture,” National Agricultural Council Global Agrifood Forum
2005, Mexico City, June 10, 2005.

“The Economics of Vertical Restraints,” ABA Economics Committee, Economics for
Lawyers, April 20, 2005. See www.micradc.com

“On Using an Economist as an Expert Witness.” DOJ / FTC Trial Strategy Program,
Airlie House, January 29, 2004

Presentation at the ABA Session on Dentsply, November 4, 2003

Presentation at the ABA Antitrust Meetings in San Francisco, August 11, 2003

“The Contrlbutlon of the Merger Guidelines to the Analysis of Non-Horizontal Mergers,”
20" Anniversary of the 1982 Merger Guidelines: The Contribution of the Merger
Guidelines to the Evolution of Antitrust Doctrine, May 21, 2002, on
http://www.usdoj.gov/atr/hmerger.htm#papers.




“Congestion Pricing at Airports,” ACI-NA 11"™ Annual Conference, Salt Lake City,
November 12, 2002; 2001 FAA Commercial Aviation Forecast Conference,
Washington, D.C., March 14, 2001; ACI-NA 9" Annual Conference, New York
City, October 3, 2000.

FTC Workshop: Competition Policy in the World of B2B Electronic Marketplaces, June
30, 2000.

FTC Workshop: Slotting Allowances, June 1, 2000.

“Consumers, Consolidation, and Concentration: Policy Issues,”: at the ERS of the USDA
conference, The American Consumer and the Changing Structure of Food
System, May 4, 2000.

“Design and Implementation of Competition Law and Policy” and “Mergers,
Acquisitions and Other Structural Arrangements.” Competition Law and Policy:
Cross-country Approaches Experiences. World Bank Institute, Singapore Trade
Development Board, and Organization for Economic Co-operation and
Development May 14-May 20, 2000.

“The Case Against an Agrarian Antitrust Policy,” 2000 USDA Agriculture Outlook
Forum. February 24, 2000.

“Is Structure Still Enough”, 25t Anniversary of the EPO/EAG, November 4, 1998

“Proving Damages in a Business Case,” Business Litigation Seminar, Business Law
Section of the Florida Bar, November 20 (Tampa) - 21 (Miami), 1997.

“Basic Economics for Lawyers,” Section of Antitrust Law, American Bar Association,
New York, N.Y., October 3-4, 1996.

“Vertical Control in the Entertainment Industry,” Chair’s Showcase Program: The
Integration, Disintegration and Reintegration of the Entertainment Industry,
American Bar Association, Section of Antitrust Law, 44th Annual Antitrust
Spring Meeting, Washington D.C., March 28, 1996.

“Privatization and Regulation in the Restructuring of Electric Utilities in Eastern
Europe,” IBRD Conference on the Privatization of Electric Utilities, Prague, The
Czech Republic, September 1993.

“Implications of the United States Experience with Regulation and Antitrust for
Competition Policy in Countries in Transition from Centrally Planned Economies
to Market Economies,” IBRD/EDI/USAID Seminar on Microeconomics, Vienna,
Austria, July 1993.

“The Economics of Punitive Damages.” Punitive Damages after TXO: American Bar
Association Antitrust Section Meeting, New York, August, 1993.



“Regulatory Alternatives for FERC Following the Energy Policy Act of 1992,” The
Federal Energy Bar Association Mid-Year Meeting, Washington, D.C.,
November 19, 1992.

“The Economics of Credit Card Interest Rate Caps,” Seminars at the Economic Analysis
Group, U.S. Department of Justice, September 29, 1992; the Board of Governors
of the Federal Reserve System, October 7, 1992; and the D.C. Bar Association,
November 19, 1992.

“Straws in the Bottleneck: A Proposal for Efficient Network Interconnection,” presented
at the Tenth Biennial Conference of the International Telecommunications
Society, Cannes, France, June 1992; Journal of Regulatory Economics Editors'
Conference, San Diego, October 1992, with John Woodbury and Glenn Woroch.

“Economic Principles of Penalties for Antitrust Violations, and the Role of the Economist
in Corporate Sentencing,” Corporate Sentencing Under the Federal Sentencing
Guidelines for An Antitrust Defendant, The Federal Bar Association, Antitrust
and Trade Regulation Section, May 1992.

“The State of Antitrust in 1991: A Kindler, Gentler Antitrust?”” The CATO Institute
Conference, 1991, with Steve Calkins.

“Economic Analysis and Policy Implications of the Financial Interest and Syndication
Rule,” Telecommunications Policy Research Conference, October 1990, with
John Woodbury.

“The Design and Evaluation of Competitive Rules Joint Ventures for Mergers and
Natural Monopolies,” American Enterprise Institute conference on Policy
Approaches to the Deregulation of Network Industries, October 1990, and at the
American Economic Association Meetings, December 1989, with John
Woodbury.

“Regulation and the Partially Monopolized Network: Lessons from
Telecommunications,” American Enterprise Institute conference on Policy
Approaches to the Deregulation of Network Industries, October 1990, with Roger
Noll.

“Price Regulation and Common Carrier Regulation,” AEI Conference on Oil Pipeline
Deregulation, American Enterprise Institute.

“Regulation of New Crude-Oil Pipelines: Natural Monopoly and Information
Externalities,” AEI Conference on Oil Pipeline Deregulation, American
Enterprise Institute.



“Economic Theory as the Missing Link in the Merger Guidelines,” American Bar
Association Antitrust Section Spring Meeting, March 1990.

“Testing the Structure-Competition Relationship on Cross-Sectional Firm Data,”
Economic Analysis Group Discussion Paper #88-6, May 1988, and at the
Southern Economic Association Meetings, November 1986, with Donald M.
Brown.

“Deterring Criminal Antitrust Behavior: Sanctions versus Structure,” Stanford
University Conference, June 1987.

“Deregulation of Electric Power Generation,” New Mexico State University Conference,
September 1986, and Edison Electric Institute, April 1987.

“Do Successful Tender Offers Benefit Bondholders?” Southern Economic Association
Meetings, November 1986, with Catherine Benham, Donald M. Brown and Susan
E. Woodward.

“Professional Ethics and Financial Incentives: ‘Appropriate’ Medical Care,” Washington
University Department of Economics Working Paper #40, May 1982, with Robert
Woodward.

“Hospital Care Expenditure Inflation: Crisis or Consumption?”” Washington University
Department of Economics Working Paper #43, December 1982, with Robert
Woodward and Walter Chien.

“Transfer Pricing within U.S. Corporations,” Sixth U.S.-Soviet Economic Symposium;
Alma-Ata, Kazakhstan, U.S.S.R., May - June, 1981.

“The Impact of Automobile Mileage Standards,” Western Economic Association
Meetings, 1979, with Michael Smirlock.

“The Effect of Factor-Augmenting Technical Change on Factory Demand, and the
Response by Factor Suppliers,” Western Economic Association Meetings,
October 1977.

“Vertical Integration in Telecommunications,” Telecommunications Policy Research
Conference, April 1974.

Other Papers
Brief of Amici Curiae of Economics Professors and Scholars in Support of Petitioner,

Supreme Court of the United States, Leegin Creative Leather Products, Inc. v.
PSKS Inc. (d.b.a. Kay’s Kloset...Kay’s Shoes), No. 06-480, January 2007.

10



Brief of Amici Curiae of Economics Professors in Support of Respondent, Supreme
Court of the United States, Verizon Communications, Inc. v. Law Offices of
Curtis v. Trinko, LLP, No. 02-682, July 25, 2003.

Brief Amici Curiae of Economics Professors and Scholars in Support of Respondent,
Supreme Court of the United States, Lotus Development Corp. v. Borland
International, Inc., No. 94-2003, December 1995.

“Implementing Competitive Rules Joint Ventures for Railroads,” IBRD (World Bank) ,
April, 1995.

“Critical Loss and Critical Elasticity: Their Derivation and Use in Market Definition for
Mergers,” November 1994,

“When Nominally Monopolistically-Competitive Firms are Really Perfectly Competitive:
Going First-Class on the Paris Metro,” July 1986.

“Mandatory Energy Performance Standards and Residential Energy Demand,” 1981, with
Alan Rockwood and Richard Adams.

“The Effects of Endogenous Quality Change on Demand and Costs,” October 1977.

Testimony, Commissioned Studies, and Government Consulting

Commonwealth of Pennsylvania: Commonwealth of Pennsylvania v, . TAP
Pharmaceutical Products, Inc., et al., Commonwealth Court of Pennsylvania, Case
No. 212 MD 2004; Expert Report August 9, 2010, testimony August 25, 2010.

L-3: L-3 Communications Integrated Systems, LP vs. Lockheed Martin Corporation,

United States District Court for the Northern District of Texas, Dallas Division,
Civil Action Number 3:07-CV-0341-B, Expert Report, September 21, 2009;
Deposition, November 10, 2009.

Novell: In Re: Microsoft Corp. Antitrust Litigation, United States District Court, District
of Maryland, MDL Docket No. 1332, Expert Report, May 1, 2009; Rebuttal
Report, July 27, 2009; Deposition, August 13, 2009.

AT&T: In Re: Universal Service Fund Telephone Billing Practice Litigation, United
States District Court, District of Kansas, Case No. 02-md-1468-JWL, Expert

Report and Deposition, July-August 2008; Testimony, November 2008.

Entergy: Entergy Arkansas, Inc. and Entergy Services, Inc. vs. Union Pacific Railroad
Company and Missouri & Northern Arkansas Railroad Company, Inc., Surface

Transportation Board, Docket No. 42104, Verified Statement (with John Kwoka),
July 2008; Rebuttal Statement (with John Kwoka), September 2008.

11



Tokyo Marine: Response to Statement of Objections Allegations, Case No.
COMP/38.624-Deep Sea, Expert Report, June 22, 2007; Oral Hearing
Presentation to EC, November 28, 2007.

Joe Comes, et.al.: Joe Comes, Riley Paint, Inc., an Iowa Corporation; Skeffington’s

Formal Wear of lowa, an Iowa Corporation; and Patricia Anne Larson vs.
Microsoft Corporation, a Washington Corporation, Iowa District Court for Polk
County, Case No. CL82311. Expert Report, June 2, 2006; Deposition July 28,
2006; Rebuttal Report September 29, 2006; Deposition November 2, 2006.

Secure Data in Motion, Inc.: PostX Corporation vs. Secure Data in Motion, Inc. et al.,
United States District Court, Northern District of California, Case Nos. C02-

04483 SI and C03-0521. Expert Report, Deposition, and Declaration, April-July,
2005, Testimony March, 2006.

MAN Roland, Inc.: MAN Roland Inc. and MAN Roland Druckmachinen AG vs.

Heidelberg Web Systems, Inc. and Heidelberger Druckmachinen AG, United
States District Court for the District of New Hampshire, Civil Action No. C-03-

513-SM. Expert Report. Deposition, December 13, 2005.

21% Services: Coventry First LLC vs. 21 Services, United States District Court for the
Eastern District of Pennsylvania, Civil Action No. 04-05239-PBT. Expert Report
November 11, 2005. Deposition, December 1, 2005.

State of Alaska: (a) Testimony before the Alaska State legislature on the acquisition of
ARCO by BP, January 19, 2000. (b) “Competitive Effects of Producer
Ownership Of The Proposed Alaska Natural Gas Pipeline,” March 23, 2005.

Attorneys General of the Commonwealth of Pennsylvania and other States: Fatemah

Azizian, et al. v. Federated Department Stores, Inc., et al., Declaration September
10, 2004.

Oldcastle, Inc.: The State of Utah v. Oldcastle Inc and Oldcastle Materials, Inc. U.S.
District Court, District of Utah Central Division. Civil No. 2 02 CV-5165.
Testimony

Material Technologies, Inc.: Material Technologies, Inc. and Net Shape LLC v,
Carpenter Technology Corporation and Vallourec, SA. United States District
Court for the District of New Jersey, Civil Action No. 01-CV-2965 (SRC). Expert
Report, April 14, 2003, and deposition.

Six West Retail Acquisition Inc.: Six West Retail Acquisition, Inc. v. Sony Theater
Management Corporation et. al., U.S. District Court, Southern District on New
York, 97 Civ. 5499 (LAP) (JCF). Expert Report, December 23, 2002; Rebuttal
Report, February 19, 2003, Deposition, February 25, 2003.

12



In Re. Microsoft Corp. Antitrust Litigation: U.S. District Court, District of Maryland,
MDL Docket No. 1332, Liability Report, August 26, 2002, Rebuttal Report,
November 4, 2002, Deposition, February 20-21, 2003.

Brown & Williamson Tobacco Corporation: Declaration and deposition of Frederick R.

Warren-Boulton, in R.J. Reynolds Tobacco Company v. Philip Morris, Inc.,

Lorillard Tobacco Company v. Philip Morris, Inc., Brown & Williamson Tobacco
Corp., v. Philip Morris, Inc., U.S. District Court, Middle District of North

Carolina. Civil Action Nos. 1:99CV185, 1:99CV207, and 1:99CV232.

Menasha Corporation: Expert and supplemental report and deposition in Menasha
Corporation v. News America Marketing In-Store, et al., U.S. District Court,
Northeastern District of Illinois Eastern Division, Civil Action No. 00C-1895.

European Consumers: In Support of Statement of Objections Allegations, Case No. IV/C-
3/37.345 Microsoft, Expert Report and Presentation 2001.

Power Mosfet Technologies, L.L.C. Expert witness in Power Mosfet Technologies,
L.L.C. vs. Infineon Technologies Corp., et al, U.S. District Court, Eastern District
of Texas, Marshall Division, Cause No. 2-99-CV00168-DF. Expert Report;
Deposition August 11, 2001; Trial testimony August 29, 2001.

Southwest Recreational Industries: (a) Expert witness in Southwest Recreational
Industries v. FieldTurf, Inc. Trial testimony November 28, 2000; (b) Southwest
Recreational Industries, Inc. v. Field Turf, Inc. US District Court, Eastern District
of Kentucky, Civil Action No. 00-12. Expert reports, May 4, 2001 and Nov. 1,
2002.

J. Paul Getty Trust: In Re. Auction Houses Antitrust Litigation, U.S. District Court,
Southern District of New York. Civ. 0648 (LAK), Expert Report, Jan. 12, 2001.

Anthony D. Viazis: Expert witness in Anthony D. Viazis v. American Association of
Orthodontists. U.S. District Court, Eastern District of Texas, Sherman Division.

Civil Action No. 4:98-CV-245, Expert report (with David Eisenstadt), July 13,
2000. Trial testimony, November 9, 2000.

Ventana Medical Systems: Report and testimony, Department of Energy, March 8, 2000.

State of New York, et al., and U.S. Department of Justice: Expert witness in United
States of America v. Microsoft Corporation, and State of New York ex rel. v.
Microsoft Corporation. C.A. No. 98-1232 (TPJ) and CA. No. 98-1233 (TTPJ).
Declaration May 15, 1998, Report September 3, 1998, Deposition September 26,
1998, Direct Testimony and Trial Testimony November 19 - December 1, 1998.

13



Brunswick Corporation: Expert witness in Concord Boat Co. et al. v. Brunswick
Corporation. U.S. District Court, Eastern District of Arkansas, Western Division.
Trial testimony June 11, 1998. Depositions February 2-4, 1998.

Bepco, Inc.: Deposition in Bepco, Inc. et al. v. Allied Signal, Inc. and Allied Signal
Truck Brake System Company, U.S. District Court for the Middle District of

North Carolina Winston-Salem Division. C.A. No. 6:96CV00274, November 25-
26, 1998.

St. Louis Convention and Visitors Commission: Declaration in St. Louis Convention and

Visitors Commission v. National Football League, et al.; U.S. District Court,
Eastern District of Missouri, Eastern Division, C.A. No. 4:95CV02443 JCH,

September 12, 1997.

AT&T: (a) Direct testimony and deposition in State of Indiana, Indiana Utility
Regulatory Commission, Cause No. 397051994, April 1994; (b) Position paper
on Docket No. 94-07-02: Development of the Assumptions, Tests, Analysis and
Review to Govern Telecommunications Service Reclassifications in Light of the 8
Criteria Set Forth in Section 8 of Public Act 94-83. State Of Connecticut,
Department of Public Utility Control, October 1994; (c) Comments on the
Position Papers on Docket No. 94-07-02. State Of Connecticut, Department of
Public Utility Control, November 1994; (d) Rebuttal Testimony in Kansas
Corporation Commission Docket No. 190, 492-U, July 15, 1996; (e) Direct and
Rebuttal Testimony in AT&T Communications of the Southwest Inc., Missouri
Case No. TO-97-40; (f) Direct testimony in Southwestern Bell Telephone
Company of Kansas’ Compliance with Section 271 of the Federal
Telecommunications of 1996, The State Corporation Commission of the State of
Kansas. Docket No. 97-SWBT-411-GIT, May 12, 1998; (g) Application of Ernest
G. Johnson, Director of the Public Utility Division Oklahoma Corporation

Commission to Explore The Requirements of Section 271 of the
Telecommunications Act of 1996, Cause No. PUD 970000064; (h) Declaration in

Implementation of the Pay Telephone Reclassification and Compensation
Provisions of the Telecommunications Act 1996, Federal Communications
Commission, CC Docket No. 96-128, September 9, 1997; (i)Testimony in MGC
Communications, Inc. v. AT&T Corporation, Federal Communications
Commission: trial testimony June 28, 1999; (j) Testimony in Fibercomm, L.C., et
alv. AT&T Communications of the Midwest, Inc., before the Iowa Utilities
Board, December 20, 2000; (k) Affidavit, supplemental affidavit and deposition
in AT&T Corporation v. Business Telecom, Inc., Federal Communication
Commission. File No. EB-01-MD-002, January - March 2000; (1) Expert Report
in Advamtel, LLC, et al, v. AT&T Corp.

Federal Trade Commission: (a) Study on Vertical Distribution Arrangements, January 1,
1977 - August 1, 1978; (b) Expert witness in FTC v. Staples and Office Depot;
U.S. District Court, District of Columbia, Trial Testimony, May 1997.

14



Leo One USA: Affidavit in Amendment of Part 25 of the Commission’s Rules to
Establish Rules and Policies Pertaining to the Second Processing Round of the
Non-Voice, Non-Geostationary Mobile Satellite Service, FCC Docket No. 96-
220, December 20, 1996.

Florida Panthers Hockey Club: Expert witness in Florida Panthers Hockey Club v. Miami

Sports and Exhibition Authority and The City of Miami; U.S. District Court,

Southern District of Florida Miami Division, Case No. 96-21 68-CIV. Trial
Testimony, August, 1996.

ADM: “An Evaluation of: The Cost to U.S. Animal-Feed Manufactures of an Alleged
Price-Fixing Conspiracy by Lysine Manufactures 1992-1995,” Report, August
1996.

MCI: (a) Depreciation and Capital Recovery Issues, “Response to Professor Hausman,”
with K. Baseman and S. Woodward, FCC Docket No. 96-98, July 1996; (b)
Direct testimony in Southwestern Bell Telephone Company of Kansas’
Compliance with Section 271 of the Federal Telecommunications of 1996, The
State Corporation Commission of the State of Kansas. Docket No. 97-SWBT-

411-GIT, May 12, 1998; (c) Declaration in Application of BellSouth Corporation,
BellSouth Telecommunications, Inc. and BellSouth Long Distance, Inc. for

Provision of In-Region, InterLATA Services in South Carolina. FCC Docket No.
97-208, October 17, 1997 (with Kenneth C. Baseman); (d) Declaration and

supplemental declaration in Joint Applications of MCI WorldCom, Inc. and Sprint

Corporation for Consent to Transfer Control, CC Docket No. 99-333, March 2000
and June 2000.

K-2, Rossignol, Salomon, Tecnica, Skis Dynastar, Marker and The Ski Market: Expert
witness in Sports Investment Co. vs. The Ski Market, Ltd., Inc., et al, U.S.
District Court, District of Rhode Island, C.A. No. 95-097T. Deposition,
December 1995.

U.S. Department of Justice, Antitrust Division: (a) Expert witness in U.S. v. AT&T,
1981; (b) Regulation of oil pipelines, August 1983; (c) Expert witness in United
States of America v. Engelhard Corporation, Floridin Company, U.S. Borax Inc.,
U.S. Silica Inc. Case No. 6:96-CV-45 (WLS), Depositions, Trial Testimony
August 1995 (d) Declaration in United States of America v. Dairy Farmer of
America, Inc., et al.

City of Los Angeles: Declaration in Air Transport Association of America, et al., v. City
of Los Angeles, City of Los Angeles Department of Airports and Los Angeles
Board of Airport Commissioners, Docket No. 50176, March 1995, and
Supplemental Declaration, April 1995.
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The Bon-Ton Stores, Inc.: Declaration in The Bon-Ton Stores, Inc. v. The May

Department Stores Company, McCurdy & Company, Inc., and Wilmorite, Inc.,
Civil Action No. 94-CV-6454L, November 1994.

Cyrix Corporation: Deposition in Cyrix Corporation v. Intel Corporation, December
1993.

Thermadyne Industries: Deposition in Thermadyne Industries, Inc. and Coyne Cylinder
Co. v. K.C. Cylinder et al., December 1993.

IBRD (World Bank): (a) Privatization and Regulation in the Restructuring of Electric
Utilities in Eastern Europe, Prague, September 1993; (b) Implications of the
United States Experience with Regulation and Antitrust for Competition Policy in
Countries in Transition from Centrally Planned Economies to Market Economies,
July 1993.

Credit Card Coalition: “The Economics of Credit Card Interest Rate Caps,” 1993, with
Laurence H. Meyer.

Coalition to Preserve the Financial Interest and Syndication Rule: (a) Testimony before
the Federal Communications Commission, December 7, 1990, in the matter of
Evaluation of the Syndication and Financial Interest Rules, MM Docket No. 90-
162; (b) Submitted reports: “Economic Analysis and Policy Implications of the
Financial Interest and Syndication Rule,” June 14, 1990; “Reply Comments,”
August 1, 1990; “Economic Analysis and Policy Implications of the Financial
Interest and Syndication Rule,” January 24, 1991, with John Woodbury; (c)
Declaration of Frederick R. Warren-Boulton, August 7, 1992, Exhibit 7,
Comments of the Coalition to Preserve the Financial Interest and Syndication
Rule on Proposed Modification of Network Consent Decrees. In United States of
America v. CBS, Inc. Civil No. 74-3599-RJK, United States of America v.
American Broadcasting Companies, Inc. Civil No. 74-3600-RJK, and United
States of America v. National Broadcasting Company. Inc. Civil No. 74-3601-
RJK.

California Public Utility Commission, Division of Ratepayer Advocacy: Proposed
merger of Southern California Edison Company and San Diego Gas and Electric
Company, July 1990.

Altai, Inc.: Expert witness in Computer Associates, Inc. v. Altai, Inc., April 1990.

NFL Players Association: Deposition in Marvin Powell v. National Football League,
September 1989.

Consolidated Aluminum Corporation: Deposition in Indal, Inc. v. Consolidated
Aluminum Corp., April 1983.
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Battelle, Pacific Northwest Laboratories. Analyses of bidding for offshore oil leases and
of the effects of Building Energy Performance Standards on energy demand,
September 1979 -1981.

U.S. Senate Commerce Committee, Senator Danforth presiding: Testimony on corporate
average fuel economy (CAFE) standards, November 15, 1979.

State of Missouri, Office of the Public Counsel: Expert witness on electric utility rate
structures, 1978.
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Education

1975 Ph.D. Candidate, Economics, Stanford University (M.A. plus two years additional
course and seminar work required for admission to Ph.D. candidacy.)

1975 M.A., Economics, Stanford University

1971 B.A., Economics, magna cum laude, Carleton College

Experience

Mr. Baseman is a Principal of Microeconomic Consulting and Research Associates, Inc.,
(MiCRA). He was a founder of the firm in 1991.

Prior to joining MiCRA, Mr. Baseman was a vice president of ICF Consulting Associates and
previously employed by the Antitrust Division of the U.S. Justice Department (1975-1981, 1983-
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1985) and by Economists, Inc. (1981-1983). In these positions, he developed expertise in a wide
variety of industries, including: newspapers; telecommunications; computer software; cable
television; crude oil markets; tires; numerous chemicals; cement; electric utilities; air conditioning;
elevators; jet engines; and various aspects of the television industry, including program production,
contractual licensing arrangements, music licensing, TV set manufacturing and R&D joint ventures.
As a private consultant, his work has been primarily focused on providing economic analysis for
antitrust or regulatory issues. Mr. Baseman has special expertise in newspapers; he has been an
expert witness or consultant on many of the most important antitrust cases or investigations. He has
also played a major role in the development of the antitrust economics of exclusionary practices. He
testified for LePages’ in its successful and path-breaking lawsuit against 3M for exclusionary
pricing. He also provided influential economic analysis in several other exclusionary practices cases,
including the Microsoft cases, PMBR vs. BAR/BRI, and the FTC’s investigation of Brunswick’s
market share discounts for stern drive marine engines.

Mr. Baseman has headed or (where indicated) shared lead responsibility for the following
projects:

General Antitrust

. Preparation of an expert report, deposition testimony and trial testimony on behalf of
LePage’s regarding 3M’s exclusionary practices in the home and office tape business.
(LePage’s vs. 3M).

. Expert report and deposition testimony on behalf of BoDeans in BoDeans vs. Norse Dairy
Systems. BoDeans challenged Norse Dairy Systems exclusive contracts and its tie between
equipment and consumables (cones and wafers).

. Expert report and deposition testimony on damages from the price-fixing of MCAA
(monochloroacetic acid) on behalf of Hercules, Inc., a customer.

. Preparation of analysis presented to the FTC regarding the implications of Buzzi Inicem’s
(River Cement) acquisition of Dyckerhoff (Lone Star Cement) on competition in the U.S.
Cement industry.

. Preparation (with Frederick Warren-Boulton) of analysis presented to DOJ regarding the
effects of long term exclusive contracts for national radio advertising representation.

. Preparation and presentation to DOJ of analysis regarding Motorola’s acquisition of Vertex.

. Preparation and presentation to the FTC of economic analysis regarding LaFarge’s
acquisition of Blue Circle’s cement assets in the United States.
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. Preparation (along with Bruce Snapp and Frederick Warren-Boulton) of analysis presented
to the German Cartel office on overcharges due to the German Cement cartel.

. Preparation of an expert report and deposition testimony regarding Softspikes’ exclusionary
behavior in the non-metal golf cleat business, and the damages suffered by Greenskeeper, a
competitor.

. Expert reports and deposition testimony on market definition and market power in Z-Rock

vs. Triathlon, an antitrust case involving the Spokane, Washington radio market.

. Preparation of a report (co-authored with Robert Willig and Hal Van Gieson) submitted to
the FTC on the effects of Barnes & Noble’s proposed acquisition of Ingram.

. Preparation of economic analysis regarding Outdoor Systems’ acquisition of Gannett’s
Houston area billboard business.

. Preparation and presentation to DOJ’s Antitrust Division of economic analysis regarding
Outdoor Systems’ acquisition of 3M’s billboard business.

. Expert Declaration, expert report, and deposition testimony on behalf of Morris
Communications in its antitrust lawsuit against the PGA Tour over the Tour’s policies for
press credentials.

. Preparation and presentation of economic analysis to the Antitrust Division about Michelin's
acquisition of Uniroyal Goodrich.

. Preparation of a report, co-authored with Frederick Warren-Boulton, on the competitive
effects of Microsoft's licensing practices for operating systems and complementary software.

. Preparation and presentation of “disruptive buyer” analysis to the FTC on behalf of
Brunswick regarding Brunswick’s partial equity interest in and supply contract with Tracker.

. Preparation of a report (co-authored with Steve Silberman) submitted to the FTC on the
economic effects of Platinum’s acquisition of Memco in the security software business.

. Economic testimony on behalf of Trane on market power, market definition, and vertical
restraint issues in Tarrant v. Trane.

. Preparation and presentation of economic analysis to the FTC on St. Gobain’s acquisition of
Carborundum.

. Affidavit and deposition testimony on both liability and damages on behalf of PMBR in its
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antitrust litigation with BAR/BRI.

Preparation and presentation of economic analysis to the FTC on First Data Corporation's
proposed acquisition of Western Union.

Preparation and presentation of economic analysis to the FTC on Illinois Tools Works'
acquisition of Cyklop.

Preparation of economic analysis submitted to the FTC on Brunswick's licensing and
acquisition agreement with Perry-Austen.

Preparation and presentation of economic analysis to the FTC concerning Witco's acquisition
of DeSoto.

Presentation of economic analysis and deposition testimony to the FTC involving a merger
in the chemicals industry (Henkel Corp. acquisition of Parker Chemical).

Newspapers

Expert report for DOJ’s Antitrust Division for its challenge to the restructuring of the JOA in
Charleston, West Virginia.

Analysis presented on behalf of the Seattle Times to DOJ regarding its investigation of
whether the Times was attempting to monopolize daily newspapers in Seattle.

Expert reports and deposition testimony on behalf of the Washington Post, the Gazette
newspapers and the Washington Suburban Press Network in the case filed against them by
owners of the Montgomery and Prince George’s Sentinel and St. Mary’s Today.

Deposition and trial testimony on behalf of the Antitrust Division in its lawsuit challenging
the acquisition of the Northwest Arkansas Times by the owners of the Morning News of
Northwest Arkansas.

Preparation and presentation to the Antitrust Division of economic analysis concerning the
acquisition of Community Publishers by the Arkansas Democrat-Gazette.

Expert report and deposition testimony on behalf of a private challenge to Hearst’s joint
venture with and equity interest in Media News Group.

Economic analysis of the acquisition of weekly or community newspapers by daily
newspapers:
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+  Gannett’s acquisition of Hometown Communications, owner of
community newspaper chains in the Detroit, Cincinnati and Lansing areas.
Gannett owns the Lansing State Journal, and is partial owner of JOAs in
Detroit and Cincinnati.

+  Baltimore Sun and Patuxent Publishing.
+  Bergen Record and North Jersey Newspapers.

*  Milwaukee Journal-Sentinel and Community Newspapers Inc.

«  St. Louis Post-Dispatch and Suburban Weeklies.

« Kansas City Star, and Olathe Daily News and affiliated weekly
newspapers.

Expert Report on behalf of the Milwaukee Journal Sentinel in the antitrust litigation filed
against it by the owners of the Waukesha Freeman.

Preparation of an affidavit filed on behalf of McClatchy Newspapers on the absence of any
competitive effect of the purchase by McClatchy of the Raleigh News & Observer.

Economic testimony on behalf of the Antitrust Division in hearings on the proposed
newspaper joint operating agreement in Detroit.

Telecommunications and FCC Issues

Written report (co-authored with Michael Pelcovits) filed ex parte at the FCC on the
limitations of VOIP as a vehicle for competition in local telephony.

Affidavit testimony for MCI on the “public interest” issues regarding entry by the Bell
Operating Companies into long distance service in Michigan, New York, New Jersey,
Maryland, Ohio, Wisconsin, Georgia and South Carolina. The Michigan and South Carolina
affidavits were co-authored with Frederick Warren-Boulton for submission to the FCC.

Direct and cross examination testimony for MCI on the “public interest” issues regarding
entry by the Bell Operating Companies into long distance service in Ohio, Wisconsin, and
Georgia.

Affidavit testimony (co-authored with Frederick Warren-Boulton) for MCI to the FCC on
the “public interest” issues regarding entry by the Bell Operating Companies into long
distance service in Michigan and South Carolina.
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. Affidavit testimony (co-authored with A. Daniel Kelley) on the economic effects of

Southwestern Bell’s acquisition of Ameritech, and Bell Atlantic’s proposed acquisition of
GTE.
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Preparation of a report submitted to the FCC, co-authored with Frederick Warren-Boulton
and Susan Woodward, on appropriate principles of depreciation and capital recovery under
the 1996 Telecommunications Act.

Analysis for MCI and AT&T of various interconnection pricing and costing issues under the
1996 Telecommunications Act.

Preparation of a report submitted to the FCC, co-authored with Harold Van Gieson, on
appropriate depreciation for local exchange carriers.

Preparation of a report submitted to the FCC on appropriate bidding restrictions to prevent
anticompetitive pre-emption in spectrum auctions.

Preparation of an affidavit for MCI on the effects of expanded interconnection between local
telephone companies and competing providers of access.

Preparation of several reports for MCI, some of which were co-authored with Stephen
Silberman, on the effects of price cap regulation, especially as applied to the local exchange
carriers. Presentation of the analysis to the FCC staff.

Preparation of a report for the National Cable Television Association on integration by local
telephone companies into video programming markets.

Preparation of a report for MCI, co-authored with Stephen Silberman, on the economics of
line-of-business restrictions.

Other Regulation

Testimony filed at the FERC on behalf of wholesale customers in litigation against Maine
Public Service’s proposed tariff for transmission and ancillary service.

Preparation of an affidavit, co-authored with Robert J. Reynolds, on the market power issues
in an FERC abandonment proceeding in the natural gas pipeline industry.

Preparation of a report, co-authored with John Woodbury, Frederick Warren-Boulton and
Daniel Sherman, for the National Cable Television Association on the effects on
consumers of cable deregulation.

The preparation of testimony to be presented by Mr. Baseman, on behalf of the U.S.
Justice Department, in an electric utility monopolization case (U.S. v. Kentucky
Utilities).
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Publications

“Exclusionary Behavior in the Market for Operating System Software: the Case of Microsoft,” in
Opening Networks to Competition: the Regulation and Pricing of Access, David Gabel and
David Weiman, eds.; Kluwer Press, 1996, with Frederick R. Warren-Boulton and Glenn
Woroch.

“Microsoft Plays Hardball: Use of Exclusionary Pricing and Technical Incompatibility to Maintain
Monopoly Power in Markets for Operating Software,” co-authored with Frederick R.
Warren-Boulton and Glenn A. Woroch, Antitrust Bulletin, Summer 1995.

“The Economics of Intellectual Property Protection for Software: The Proper Role for Copyright,”
co-authored with Frederick R. Warren-Boulton and Glenn A. Woroch, Standard View, June
1995.

“Copyright Protection of Software Can Make Economic Sense,” co-authored with Frederick R.
Warren-Boulton and Glenn A. Woroch, The Computer Lawver, February 1995.

“The Detroit Newspaper Joint Operating Agreement,” in Kwoka and White, eds., The Antitrust
Revolution, Harper Collins (1993).

“Sustainability and the Entry Process,” American Economic Review (May 1981) pp. 272-277.

“Open Entry and Cross-Subsidization in Regulated Markets,” in Gary Fromm, ed., Economics of
Public Regulation, National Bureau of Economic Research and M.L.T. Press, Cambridge,
Massachusetts, 1981.

Other Papers

“Depreciation Policy in the Telecommunications Industry: Implications for Cost Recovery by the
Local Exchange Carriers,” co-authored with Harold Van Gieson, December 1995.

“Microsoft Plays Hardball: Use of Exclusionary Pricing and Technical Incompatibility to Maintain
Monopoly Power in Markets for Operating Software,” co-authored with Frederick R.
Warren-Boulton and Glenn A. Woroch, presented at Columbia University Institute for Tele-
Information on Sustaining Competition in Network Industries through Regulating and
Pricing Areas, November 1993.

“The Economics of Intellectual Property Protection for Software: The Proper Role for Copyright,”
co-authored with Frederick R. Warren-Boulton and Glenn A. Woroch, presented at
American Committee for Interoperable Systems, June 1994.
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“The Effect of Deregulation on Cable Subscribers,” co-authored with John Woodbury, October
1990, presented at American Enterprise Institute conference, Policy Approaches to
Deregulation of Network Industries.

“The Economics of Bell Operating Company Diversification in the Post-Divesture
Telecommunications Industry,” co-authored with Stephen Silberman, with the assistance of
Roger Noll, ICF, Inc., September 1986.

“A Framework for Economic Analysis of Electronic Media Concentration Issues,” co-authored with
Bruce Owen, Economists, Inc., December 1982.

Other Professional Experience

Journal referee: International Economic Review, Journal of Industrial Economics, and International
Journal of Industrial Organization.

Trial Testimony

Testified on market definition; market power and exclusionary practices in LePage’s v. Minnesota

Mining and Manufacturing, (September 1999).

Direct and cross examination testimony for MCI on the “public interest” issues regarding entry by
the Bell Operating Companies into long distance service in Ohio, Wisconsin, and Georgia, (1996-
97).

Testified on market definition and competitive effects of joint ownership of two competing daily
newspapers in U.S. vs. Nat, L.C. and D. R. Partners, (May 1995).

Testified on market power, market definition and vertical restraint issues in Tarrant v. Trane,
(November 1993).

Expert witness for the Antitrust Division on the Detroit Newspaper Joint Operating Agreement
(August 1987). Testified that the Detroit Free Press was not a failing newspaper when it agreed to
joint operations.
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Deposition Testimony

Bo Deans Cone Company, L.L.C., et. al. v. Norse Dairy Systems, et. al. (August 2009)

Reilly vs. Medianews Group, et. al., (March 2007

Hercules vs. Atofina, et. al., (December 2005)

Berlyn, Inc., et al. v. the Gazette Newspaper. Washington Post, and the Suburban Press
Network (April 2002).

Morris Communications v. PGA Tour, (January 2002).

Z-Rock Communications et al. v. Triathlon Broadcasting et al., (December 2001).

LePages’s v. 3M (Minnesota Mining and Manufacturing Company), (December 1998)

Green Keepers v. Softspikes, (April 1999).

U.S. vs Nat, L.C. and D. R. Partners, (April 1995).

PMBR v. Harcourt Brace Jovanovich, et al., (February 1994).

Deposed in Detroit JOA proceeding, (July 1987).
Deposed by the FTC concerning Henkel's acquisition of Parker Chemical, (January 1986).

U.S. v. Kentucky Utilities, (July 1985).

Expert Affidavits & Declarations

Rocket Holding, Inc. v. McNeilus Truck and Manufacturing, (February 1993).

PMBR v. Harcourt Brace Jovanovich, et al., (February 1994).

AD/SAT v. McClatchy Newspapers, (July 1995).

Morris Communications v. PGA Tour, (Oct. 2000).

Jason Tesauro and Elizabeth Eley v. The Quigley Corporation (Feb. 2003).
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Expert Statements Submitted to Regulatory Agencies

Affidavit testimony for MCI on the “public interest” issues regarding entry by the Bell
Operating Companies into long distance service in state regulatory hearings in New York,
New Jersey, Maryland, Ohio, Wisconsin, Georgia and South Carolina, (1996-97).

Affidavit testimony (co-authored with Frederick Warren-Boulton) for MCI to the FCC on
the “public interest” issues regarding entry by the Bell Operating Companies into long
distance service in Michigan and South Carolina, (1997).

“The Economics of Bidding for Scarce Resources: The Lessons of Monopoly Preemption as
Applied to FCC Auctions of LMDS Licenses,” August 1996, submitted on behalf of WebCel
in FCC Docket No. 96-98.

“Depreciation and Capital Recovery Issues, A Response to Professor Hausman,” co-authored
with Frederick Warren-Boulton and Susan Woodward, July 1996, submitted on behalf of
MCI in FCC Docket No. 96-98.

Testimony in FERC Docket ER95-836-000 on behalf of wholesale customers, who were
objecting to certain aspects of Maine Public Service’s transmission and ancillary service
tariff, (August 1995).

A comment on the relationship between advertising and sales, January 1995, submitted on
behalf of MCI in FCC Docket No. 92-77, concerning proposals for implementing billed
party preference in the selection of long distance carriers.

Affidavit, co-authored with Robert J. Reynolds, concerning an FERC abandonment
proceeding, October 1991, submitted on behalf of Sun Refining and Marketing Company in
FERC Docket No. CP91-2819-000.

Affidavit concerning Expanded Interconnection with Local Telephone Company Facilities,
September 1991, submitted on behalf of MCI in Federal Communications Commission
Docket No. CC 91-41, ENF-87-14.

“The Economic Effects of Cable Deregulation,” co-authored with John Woodbury, Frederick
Warren-Boulton and Daniel Sherman, May 1990, submitted on behal f of the National Cable
Television Association in Federal Communications Commission MM Docket No. 90-4.

“The Economics of Local Telephone Company Integration into the Retailing of Video
Programming,” December 1988, submitted on behalf of the National Cable Television
Association in the Federal Communications Commission Docket No. CC 87-266.
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. “The Choice of Productivity Offsets for Rate Cap Regulation,” July 1988, submitted on
behalf of MCI in Federal Communications Commission Docket No. CC 87-313.

. “An Analysis of the Utility of Price Cap Regulation as Applied to the Local Exchange
Carriers,” co-authored with Stephen Silberman, December 1987, submitted on behalf of MCI
in Federal Communications Commission Docket No. CC 87-313.

. “The Economics of Line of Business Restrictions and Structural Separations,” co-authored
with Stephen Silberman, January 1986, submitted on behalf of MCI in Federal
Communications Commission Docket No. CC 85-229.
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BEFORE THE
SURFACE TRANSPORTATION BOARD

COMPETITION IN THE STB Ex Parte No. 705

RAILROAD INDUSTRY

LEGAL ARGUMENT

The Board’s Notice served in this proceeding on J anuary 11, 2011
(“Notice”), seeks public comments on the “current state of competition” for railroad
freight transportation services and on “possible policy alternatives to facilitate more
competition, where appropriate.” Notice at 1 (“Notice”).

In its Notice, the Board states that “[o]ver the years, various possible
measures” to potentially improve the competitive climate for consumers who purchase
rail freight transportation have been evaluated by the Board and the Interstate Commerce
Commission (“ICC”). However, none have ever been implemented, and it has been over
a decade since the agency conducted a proceeding to thoroughly analyze these issues. '

WCTL, which has participated in all of the major proceedings involving rail competition

" In recent years the Board did commission a study by Laurits R. Christensen
Associates, Inc., to examine certain competitive issues, culminating in the report: 4 Study
of Competition in the U.S. Freight Railroad Industry and Analyses of Proposals that
Might Enhance Competition (“Christensen Study”). WCTL previously submitted
comments on the Christensen Study on December 22, 2008, May 8, 2009, and on May
28, 2009.



and access since the enactment of the Staggers Act in 19807 (“Staggers Act”), appreciates
the opportunity to file these comments.
L
SUMMARY

Western coal rail transportation consumers today are being harmed by a
lack of market competition in a highly concentrated railroad industry. The Chicago and
North Western Railway’s (“CNW’s”) entry into the southern Powder River Basin
(“PRB”) coal fields in 1984 in affiliation with the Union Pacific Railroad Company
(“UP”) resulted in vigorous competition between UP and the BNSF Railway Company
(“BNSF”) for coal business, for several decades. The Interstate Commerce Commission
(“ICC”), over the strong objections of the incumbent monopolist, was instrumental in
first enabling that competition in the PRB, and history has proven that the ICC made the
right decision in its CNW access decisions.

Unfortunately, apart from granting rail line construction applications, the
ICC and STB have not followed through in promoting policies to encourage intra-carrier
competition in the West (or the East). Instead, the agency has been unfailing in its
support of policies and decisions that have led to further consolidation and an entrenched
duopoly, producing the following:

e  With rail mergers, western rail transportation is now a duopoly between BNSF
and UP, reducing competition and service options for western coal shippers;

? Staggers Rail Act of 1980, Pub. L. No. 96-448, 94 Stat. 1895 (1980).
-2



The ICC and STB’s revenue adequacy rules have produced a flawed financial
portrait of rail carriers like BNSF and UP, and the other remaining mega-
carriers, who today are the financial titans of Wall Street;

Over the past 30 years, all captive shipper attempts to improve their
competitive plight (besides construction of rail lines) have been denied, and
the Staggers Act competitive access provisions have been administratively
gutted, based in large part on an acceptance of rail carrier arguments that
access-produced competition would unduly undermine railroad “revenue
adequacy”;

Today’s western coal transportation market is a mature duopoly, with UP and
BNSF tacitly satisfied with equal market shares, and unwilling to aggressively
compete for individual customers’ business; and

ICC/STB decisions on competitive access, combined with the market
developments resulting from massive industry consolidation, have
emboldened the railroads today to extract significant rate increases from
western coal customers — even from shippers with theoretical access to
“competition” from two carriers and who have no effective remedy available
to protect themselves against market abuse by dominant rail carriers.

WCTL respectfully submits that administrative actions and inactions have

caused harm to consumers and significantly tilted the balance of carrier and shipper

interests that lies at the heart of the Staggers Act. Also, given the current shift in

competitive market dynamics for western coal transportation, WCTL has serious

concerns that, even if the Board reversed all of its competitive access decisions of the

1980s and 1990s (e.g., on bottleneck relief, terminal access/reciprocal switching, etc.),

the end result may not produce any meaningful relief for rail consumers.

Perhaps not surprisingly, given three decades of unwavering “just say no”

tactics, the railroads have been urging public officials and some of their customers to tell

the Board that increased competitive remedies will lead to the economic downfall/demise

of the industry or harm their ability to reinvest, etc. These continuing scare tactics are

-3-



without basis and are preposterous. These are the same arguments that were raised by the
market dominant incumbent prior to the opening of the PRB to competition 27 years ago,
and that were fully and soundly rejected by the ICC on the basis that protecting
competition, and not protecting monopolists, is necessary to meet the goals of the
Staggers Act and the national Rail Transportation Policy. The railroads’ “financial ruin”
arguments ring especially hollow given the current financial renaissance of the rail
industry and the stagnant market structure that exists today.

WCTL supports the Board’s re-examination of access remedies, but if it is
going to do so, the Board should spend equal time and resources in examining ways to
remedy the structural problems of this market. While it does so, the Board should clarify
its standards for establishing “market dominance,” through the issuance of an appropriate
policy statement informing the public that if a shipper, even one with two-carrier access,
can show that a challenged rate is above the STB’s 180% revenue-to-variable cost
Jurisdictional threshold, it should be presumed that there is market dominance over the
service, and the shipper should be entitled to bring a rate case to the Board. The very fact
that WCTL is seeking this policy statement clarification should signal to the Board loud
and clear that there is something wrong in the market that requires immediate redress.

IL.
DISCUSSION

The Board has asked parties to focus their comments on the following

issues: (i) the financial state of the railroad industry; (ii) 49 U.S.C. § 10705 (alternative

through routes); (iii) 49 U.S.C. § 11102(a) (terminal facilities access); (iv) 499 U.S.C. §
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11102(c) (reciprocal switching agreements); (v) bottleneck rates; (vi) access pricing; and
(vii) impact. Notice at 5-7. In addition, the Board has asked for comments “on any other
aspect of our competitive access rules,” or on the questions raised in the Board’s decision
in STB Ex Parte No. 688, Policy Alternatives to Increase Competition in the Railroad
Industry (STB served April 14, 2009). Id. at 7.

Prior to addressing these specific statutory provisions, and the current
financial state of the railroads, it is useful to briefly review the ICC/STB’s decisions on
competition, which should shed light on where the agency has run afoul in some of its
access decisions, and where WCTL respectfully submits the Board should return in
revisiting this topic.

A. Lesson Learned Part One: The Best Way To Promote A Strong And
Vibrant Railroad Industry Is To Promote Competition And Access

In the early years of western coal transportation, prior to the development
of the PRB, several major railroads participated in the market for coal transportation,
including UP, Southern Pacific Transportation Company, Burlington Northern, Inc.
(“BN”) one of the predecessors of present-day BNSF; Denver and Rio Grande Western
Railroad; and the Atchison, Topeka and Santa Fe Railway. See Verified Statement of
Duane L. Richards (“Richards V.S.”) at 5-6. In part as a result of the 1973 Arab Oil
Embargo, which restricted the use of fuel oil for meeting consumer demand, and
legislation such as the Powerplant and Industrial Fuel Use Act of 1978, 42 U.S.C. § 8301,

et seq., western coal production began to flourish. /d. at 4-5. At this time (between the



mid-1970s and mid-1980s), competition in the west was moderate, in part because of the
widespread captivity of coal shippers at destination. /d.

1. The ICC Made The Correct Decision To Promote
Competition In Its CNW Access Decisions

In the early 1980s, shortly after the passage of the Staggers Act, the ICC
faced a watershed moment with regard to western coal transportation. BN enjoyed
monopoly, origin bottleneck control over the important southern PRB mines in
Wyoming, the nation’s largest coal producing region. Richards V.S. at 7. Because of the
importance of this region, and the need for low-priced delivered fuel to meet the nation’s
electric generation needs, the ICC took great pains to promote competition at origin. In
this respect, even after CNW’s initial failure to meet some of its financial obligations
under the parties’ PRB joint line construction agreement, the [CC steadfastly protected
the CNW’s position as a participant in the joint line construction project to access the
Wyoming PRB mines, over the strong objections of BN. See Chicago & N. W. Transp.
Co. — Const. & Operation of a Line of R.R., 363 1.C.C. 906 (1981).

The ICC emphasized correctly in its 1981 decision authorizing CNW’s
access to the Wyoming PRB that competition for coal transportation was a vital public
interest that should be promoted to provide for more efficient and responsive railroad
service, and to further the Nation’s rail transportation and energy policies:

[T]he existence of an additional rail carrier is likely to result

in more efficient and responsive service than that currently

available. . . .

Our decision . . . is supported by the recently enacted Rail
Transportation Policy Statement, 49 U.S.C. 10101a, which
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was added by the Staggers Act. Its first directive is to “allow,

to the maximum extent possible, competition and the demand

for services to establish reasonable rates for transportation by

rail.” (Section 10101a(1).) The policy statement also

instructs us to reduce regulatory barriers to entry into the

industry (section 10101a(7)) and to prohibit predatory pricing

and practices and to avoid undue concentration of market

power (section 10101a(13)). Approving CNW’s application

and thus allowing another carrier to serve the basin furthers

all of these goals.

Our decision . . . also furthers our national energy policy. . . .

The public interest requires that these coal resources be made

available to consumers under the most favorable terms

possible. Ensuring competition for the transportation of coal

is the best means to guarantee that result.

Id. at 927.

Additionally, in 1985, the ICC approved CNW’s request to build a new rail
line parallel to BN’s solely-owned line to access three additional PRB mines then solely-
served by BN. BN again strenuously opposed CNW’s construction proposal. The
arguments BN made to protect its PRB monopoly position are the same arguments the
railroads make today, 25 years later, in fighting against any pro-competitive policies. BN
argued then that the line construction, if approved, would unduly cut into its profits;
require it to raise rates elsewhere; “discourage future entrepreneurial risk taking”; cause
the loss of BN jobs as a result of CNW’s diversion of BN traffic; and cause BN other
commercial harm.

The ICC rejected all of BN’s “financial needs” arguments, finding in part

that “BN has resorted to rhetoric in attempting to demonstrate . . . anticompetitive

impacts, such as saying CNW’s proposal reduces competitive benefits consumers would
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otherwise obtain while increasing social costs to consumers.” Chicago & N. W. Transp.
Co. et al. — Notes & Assumption of Obligations, ICC Finance Docket No. 29975, 1985
ICC LEXIS 9 at *43 (ICC decided Dec. 27, 1985) (“CNW Construction”) (CNW and BN
subsequently agreed to extend the Joint Line 10 miles to the Caballo Mine, so the new
line was never constructed.). The ICC also found that BN’s job loss objections were
without merit and “overstated”:

CNW?’s proposed operations may result in BN employee
layoffs, but . . . BN’s . . . projections of the number of
employees who may be affected are overstated. While one of
the elements of the rail transportation policy is to encourage
fair wages and safe and suitable working conditions in the
railroad industry, other policies such as reliance on
competition to the maximum extent possible, reduction of
regulatory barriers to entry into the industry, and avoidance of
undue concentrations of market power, must also be
considered. 49 U.S.C. 10101a.

Id. at *41-*42. Finally, even though BN had spent considerable sums to construct the
Joint Line, and its overall financial position was much less solid as compared with
BNSEF’s robust financial position today, the Commission soundly rejected BN’s
contentions that it had a “right to traffic,” that BN was entitled to “entrepreneurial
awards” for agreeing to construct the line in the first instance, and that the public interest
in competition was outweighed by the potential for BN revenue losses:

Both BN and CNW had rail lines in the vicinity of the
PRB when demand for PRB coal exploded in the 1970’s.
Given the history of the joint line and the joint certificate
authorizing its construction, BN’s entrepreneurial risk
arguments are not persuasive. Indeed, a railroad does not
have a right to traffic. A railroad is an instrumentality of
commerce that must earn and retain its traffic by providing
efficient, effective, and competitive service. In addition, one
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of the cornerstones of the Staggers Rail Act of 1980 was the

emphasis on increased railroad competition. Finally, BN has

received handsome returns while it was the only railroad

serving the PRB.

BN’s ... right to entrepreneurial awards [argument] is

without merit. BN has not provided any financial analysis or

other specific evidence demonstrating that increased rail

competition would inhibit BN from recovering and earning an

adequate return on its coal-related investment.
Id. at *42-*43. While the ICC was unquestionably right in its CNW access decisions in
the 1980s, BN’s revenue needs and “right to traffic” contentions ring especially hollow in
light of the acknowledged huge profitability of today’s BNSF coal business, even with
having to share the PRB coal markets with its co-duopolist, UP, during a period when the

two carriers aggressively competed for business. See Richards V.S. at 3.

2. The ICC/STB Made The Correct Decision To Protect
Destination Competition In Their Rail Construction Decisions

Though western coal shippers in the mid-1980s had several origin carrier
choices, and the CNW PRB access cases created origin competition for the Wyoming
PRB coal transportation market, most western coal shippers still remained captive to a
single carrier at destination. See id. at 6. The ICC recognized in the CNW Construction
decision “that destination monopoly carriers can have substantial power to control rates
and service and would often have the economic incentive to use it.” Id., 1985 ICC
LEXIS 9 at *46.

In light of the ICC’s decision gutting competitive access remedies in the
Midtec case (discussed below), captive coal receivers had only one choice to break

destination rail monopolies — rail construction. Several utilities, or carrier subsidiaries of
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utilities, spent considerable sums to build new rail access lines to break their destination
captivity. See Richards V.S. at 8. However, once again, the railroads strenuously
resisted shipper efforts to engage in self-help competitive remedies.

To its credit, the ICC/STB consistently rejected various pleas from the
involved incumbent carriers that the construction projects should be rejected (or at least
subjected to onerous conditions that would cause the projects to fail). The agency
approved the projects, without onerous conditions, finding that such pro-competitive
actions furthered the agency’s statutory obligations and the public interest.! The
ICC/STB also routinely approved petitions filed by carriers constructing new rail lines to
cross the lines of incumbent carriers, without the imposition of any of the draconian
crossing fees that were sought by the incumbent carriers.?

In these destination build-out decisions, the ICC/STB correctly rejected
monopoly rail carrier objections that they could not afford to compete and the agency
flatly refused to protect the incumbent carrier’s monopoly control over consumers. The

agency also correctly rejected the carrier contentions that the agency’s statutory goal to

' See, e.g., WFEC R.R. — Constr. & Operation Exemption — Choctaw and
McCurtain Ctys., Okla., ICC Finance Docket No. 32607 (ICC served Sept. 1, 1995),
1995 WL 517645 at *5-*6; S. Gulf Ry. — Const. Exemption — In Calcasieu Parish, LA,
ICC Finance Docket No. 32321 (ICC served Sept. 9, 1993), 1993 WL 343947 at *1-*2.

? See, e. &, Omaha Pub. Power Dist. — Petition Under 49 U.S.C. § 10901(d), STB
Finance Docket No. 32630 (Sub-No. 1) (STB served Aug. 1, 1996), 1996 WL 428901 at
*3-*5 (“OPPD”); Chicago & N. W. Ry. — Constr. & Operation Exemption — City of
Superior, WI — Petition for Issuance of an Order Pursuant to 49 U.S.C. 10901 (d), 1ICC
Finance Docket No. 32433 (Sub-No. 1) (ICC served Aug. 11, 1995), 1995 WL 472967 at
*3-%6.
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promote revenue adequacy trumped or should otherwise be elevated above the goal of
promoting intramodal competition. As the STB observed in its crossing case decision
involving WCTL Member Omaha Public Power District:

[T]he rail transportation policy (RTP) found at 49 U.S.C.
10101a states that, in regulating the railroad industry, it is the
policy of the United States Government “to allow, to the
maximum extent possible, competition and the demand for
services to establish reasonable rates for transportation by
rail; . . . and to ensure the development and continuation of a
sound rail transportation system with effective competition
among rail carriers . . . to meet the needs of the public . . . .”

* * *

We recognize that carriers in competitive markets are less
able to price differentially than carriers in monopoly
situations, and that differential pricing is one way in which
carriers can move toward revenue adequacy. But, while it
was aware of the potential conflict between revenue adequacy
and competition, Congress determined that the public would
benefit from increased competition. Staggers Act Conference
Report at 114. Indeed, while it clearly sought to promote
railroad earnings, Congress concluded that the best “way to
attain revenue adequacy [was] by means of the interaction of
competitive forces.” American Short Line R.R. Ass’n v.
United States, 751 F.2d 107, 113 (2d Cir. 1984).

Thus, we do not believe that we should administer the
Congressional policy directing us to promote revenue
adequacy at the expense of the clearly articulated policy, in
the RTP . . . that we advance competition.
OPPD, 1996 WL 428901 at *3-*4.
In these build-out/line crossing cases, the incumbent railroads, among other

things, argued that they were entitled to millions of dollars in “lost profits” for a single

crossing, which the railroads contended was necessary to “adequately compensate the
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incumbent carrier at a level that recognizes the goals of railroad revenue adequacy when
that carrier’s rights are altered by regulatory action”; to provide for “opportunity costs”;
and to minimize “the risk of inducing the building of wasteful facilities when incumbents
have long-lived investments and face real cost of giving up service to particular
locations.” /d. Such efforts to stifle competition were properly rejected by the ICC and
STB, on the basis that competition furthers efficient and competitive rail operations and
does not destroy the incumbent monopolist railroad’s economic well-being:

[I]n expressing the broad goals of the Staggers Act,
Congress directed us to encourage efficient operations.
Staggers Act Conference Report at 80. Actions that
we take to facilitate efficient and competitive rail
operations are consistent with, not at odds with, the
[national Rail Transportation Policy].

Additionally, compensation based on potential
lost future earnings is not warranted because the right
to construct a rail line that crosses another carrier’s
line does not deprive the incumbent carrier of the
ability to earn future revenues on its line. Contrary to
BN’s assumption, BN, as the incumbent railroad, will
not automatically lose its traffic base once the new line
is in place. Nothing prevents BN from competing for
all or some of OPPD’s future coal traffic. ... As the
ICC stated in CNW Crossing, “BN has every
opportunity to haul all other coal traffic for which it
may compete . . . by charging better prices or offering
better service.”

Id. at *4 (footnotes and citations omitted).
Additionally, in the early 2000s, the STB approved the Dakota, Minnesota
& Eastern Railroad’s (“DM&E’s™) application to construct and rebuild approximately

880 miles of rail lines to enable it to reach the Wyoming PRB. WCTL strongly
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supported the DM&E line construction. The STB approved the DM&E transaction as a
means of providing new, competitive, and efficient rail service to the PRB. See, Dakota,
Minn. & E. R.R. Constr. into the Powder River Basin, Finance Docket No. 33407 (STB
served Dec. 10, 1998) at 44 (“the DM&E project would establish another PRB
transportation competitor, which should have a positive impact on rates and service for
the increasing volumes of PRB coal”).

Given the Class I railroads’ assertions that increased investments in
capacity are essential to meeting forecasted traffic demand, one would have expected the
railroads to fully support the DM&E’s rail line capacity expansion project. However,
once it appeared that the project could actually substantially enhance capacity by a
potential competitor and possibly threaten their PRB market power, one of the Class I
carriers, BNSF, began to publicly oppose public funding through a program (the Federal
Railroad Administration’s Railroad Rehabilitation and Improvement Financing loan
program) that it had previously strongly supported. In 2005, BNSF’s CEO stated that
“[DM&E’s] now turning to look for government money. You know, we continue to
believe this would be very, very bad public policy especially now that the industry is
really improving its returns and allowing more expansion capital to be put in.” BNSF
CEO Matt Rose, BNSF 4Q05 Investors’ Conference.

Just as BNSF’s predecessor fought to retain its monopoly market position
in the PRB 25+ years ago, and the western carriers fought destination rail construction
access, so too does the railroad industry today fight competition as a threat to its private

investment. However, intra-carrier competition in the PRB has been an absolute
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economic success for the railroads. See Richards V.S. at 7. The expansion of
competition for PRB coal during the 1980s and 1990s proves agency decisionmaking
aggressively promoting marketplace competition, and not protecting entrenched
duopolists, should be favored, and it is in the Nation’s interest to have a sound railroad
system built on reasonable - not monopoly or protected duopoly - pricing and service
practices. The agency’s actions in its western coal rail construction cases represents a
correct, pro-competitive reading of the Staggers Act.

B. Lessons Learned Part Two: The ICC/STB’s Administration Of The

Competitive Access Provisions In The Staggers Act Has Stifled

Competition, And The Staggers Act’s Competitive Goals Remain
Unfulfilled

Besides destination rail construction build-outs, the other Congressionally-
approved option that captive shippers have attempted to utilize to achieve competitive rail
service - pursuing a competitive-access case - is unfortunately unavailable because the
Board has put in place a huge roadblock for shippers seeking to pursue such an option.
Specifically, as codified at 49 U.S.C. § 11102, Congress explicitly granted the ICC/STB
the authority to grant a carrier the right to operate over the line of a destination railroad in
a terminal area to deliver freight (i.e., terminal trackage rights). /d. at § 11102(a). Under
the same statutory section, Congress also granted the STB the authority to require the
destination railroad to perform delivery service for shipments received in interchange
with another carrier for a specified fee (i.e., reciprocal switching). /d. at § 11102(c).

Unfortunately, the STB’s present rules governing the exercise of its competitive access
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jurisdiction make clear that the Board will not grant requests for access solely to create or
promote competition, or to enable a shipper to obtain lower rates.

In an abrupt departure from the ICC’s construction access decisions, in the
ICC’s landmark Midtec decision, the agency concluded that the public interest favors
protecting railroads from intramodal competition, as such competition may hinder
railroad efforts to obtain revenue adequacy.’ Following the Midtec decision, and the
ICC's adoption of its current access rules, no shipper has obtained any trackage rights or
reciprocal switching access relief under the agency’s oppressive standards and very few
have even tried.

In short, the STB has the clear statutory authority to afford competitive
access relief for shippers as set forth by Congress under governing statutes. However, in
practice, the Board’s regulations and policies have precluded shippers from gaining
competitive relief under these congressionally-authorized, but Board-rejected,
competitive provisions.

Another competitive avenue of relief sought by captive shippers is a
bottleneck rate case. In markets with adequate carrier competition at either origin or
destination, with a bottleneck rate (or rate prescription) in hand, a captive shipper can
theoretically use the forces of competition to obtain market-driven, competitive rates over

the non-bottleneck line segments used to transport their shipments. However, in practice,

3 Midtec Paper Corp. v. Chicago & N. W. Transp.Co., 1 1.C.C.2d 362 (1985), as
superseded, 3 1.C.C. 171 (1986), aff’d sub nom. Midtec Paper Corp. v. United States, 857
F.2d 1487 (D.C. Cir. 1988).
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the railroads in such situations almost always establish rates only on a through (total)
movement basis and refuse to establish rates for their individual segments.

In the Bottleneck cases,* western coal shippers argued that their request for
bottleneck rates fully complied with congressional intent under the Staggers Act to permit
competition to set prices in competitive origin markets (with competition-set rates being
incorporated into transportation contracts), while leaving regulation as a backstop to set
rates only in the non-competitive rail bottleneck markets. This effort to curb the
monopoly pricing powers of bottleneck rail carriers was unfortunately thwarted by the
STB. Inits Bottleneck decision, the Board again elected to tilt the balance in favor of
railroad monopolies and against competition, just as the agency had done in Midtec.

Additionally, Class I carriers have frequently spun-off lower density lines
to short-line railroads, but imposed “paper barriers” that suppressed competition by
preventing the short-line carriers from diverting business to other railroads. WCTL first
formally brought this problem to the Board’s attention in a rulemaking petition in 1998.
See STB Ex Parte No. 575, Petition for Further Rulemaking to Eliminate Unreasonable
Paper Barriers to Interchange (filed Dec. 21, 1998). However, the Board deferred action
on the petition pending the Board’s review of experience under the rail carriers’
“Railroad Industry Agreement.”

Because the Railroad Industry Agreement had clearly not solved the paper

barrier problem, and because the agency had taken no further action on the matter,

* Cent. Power & Light Co. v. S. P. Transp., 1 S.T.B. 1059 (1996) (“Bottleneck”).
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WCTL filed a second petition six years after the Board’s decision to hold WCTL’s
petition in abeyance. On March 21, 2005, WCTL filed a Renewed Petition for
Rulemaking to Eliminate Unreasonable “Paper Barriers” to Interchange. In response, the
Board held a hearing and sought comments on the matter, and in October 2007, nine
years‘ after WCTL first brought this matter to the Board’s attention for attention, the STB
issued a decision addressing paper barriers. See Review of Rail Access & Competition
Issues Renewed Petition By the Western Coal T raffic League, STB Ex Parte No. 575
(STB served Oct. 30, 2007). While the STB did not prohibit the use of paper barriers
across-the-board, the decision allowed shippers, on a case-by-case basis, to bring an
individual complaint that a particular line sales agreement (new or existing) is in
violation of the law. Id. at 7-8 (“a particular interchange commitment may be contrary to
the public interest because it is unduly restrictive or unwarranted under the
circumstances”).

To date, no paper barrier restrictions have been determined by the STB to
be unreasonable. A decision has been reached in only one proceeding brought on
complaint, by WCTL member Entergy Services, Inc.® The case, denominated Entergy
Ark., Inc. and Entergy Servs. Inc. v. Union Pac. R.R. (STB Docket No. 42104) was first
filed over three years ago on February 19, 2008. In a decision served on March 15, 2011,

the Board confirmed the shipper’s right to obtain a through route from Northern PRB

> WCTL Member Ameren Energy Fuels and Services has recently filed a second
paper barrier complaint, in Union Elec. Co. v. Union Pac. R.R., et al., STB Docket No.
42126 et al., (complaint filed Nov. 22, 2010). Evidence has not been filed in the case yet.
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origins, but declined to prescribe a Southern PRB through route to plant destination and
declined to revoke the exemption authorizing the lease of the short-line (and imposing the
paper barrier). /d. at 16-17; but see id. at 20 (Commissioner Mulvey commenting that the
combination of two aspects of a short line paper barrier: (i) requiring $117,000,000 in
annual rent for short line access to competition, and (ii) containing a lengthy lease term of
up to 80 years, warranted a partial revocation). WCTL respectfully submits that the anti-
competitive aspects of the paper-barrier problem have never been fully resolved or

addressed by the Board.

C. Possible Solutions To The Competitive Problems
Facing The Railroad Industry

1. Addressing The Competitive
Market Structural Flaws

WCTL respectfully submits that the ICC/STB’s access decisions, in
combination with the massive consolidation that has occurred in the industry with the
approval of the ICC/STB (over the strong objections of WCTL), have resulted in
significant harm to competition in the western coal transportation markets. UP and
BNSF today operate as a protected duopoly. With markets largely protected from
competition, and customers largely without effective regulatory remedies (and
“competitive” shippers without any remedies), rail rates have skyrocketed. See Richards

V.S. at 16.

The history of rail competition in the West for coal shippers is set forth in

the accompanying Statement of Mr. Richards, who has spent his entire carrier in
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positions involved in the transportation of western coal, and related coal supply matters,
and has vast experience in the western rail transportation market. Richards V.S. at 1. As
Mr. Richards explains, the western coal transportation markets can be broken down into

several discrete time periods:

Period 1 (1974-1984): “Coal rush” — Growth in western coal
market and coal traffic, moderate rail
competition in form of origin competition

Period 2 (1984-2004): Full Competition — Access of CNW to PRB,
shipper build-outs, low market transportation
rates and railroad profitability; but emergence
of rail duopoly in West, and competitive access
remedies denied by ICC

Period 3 (2004-present): Shipper rail consolidation concerns are realized;
demise of competition in West; carrier public
pricing, spike in rail rates and profits;
“competitive” shippers’ rates reach captive
shipper levels.

See Richards V.S. at 4-21.

In a market with full competition, and if the full slate of access remedies
the Board is considering in this proceeding were made available, e.g., alternative through
route orders (49 U.S.C. § 10705); bottleneck access; terminal trackage rights (49 U.S.C. §
11102(a)), or reciprocal switching (49 U.S.C. § 11102(c)), a shipper could theoretically
obtain competitive rates and service terms by using limited regulation to spur competition
among carriers. However, in order for access remedies to work, there needs to be a
market where willing and able players are seeking to effectively and aggressively

compete. WCTL members are extremely concerned that, in light of industry
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consolidation, and the protected duopoly status of the two principal Western railroads,
simply “fixing” the competitive access remedies (e.g., bottleneck, terminal access), may
not be enough to solve the structural competitive problems that exist in the western coal
transportation market today.

WCTL’s concerns about market structure are confirmed in the
accompanying Verified Statement of Dr. Frederick R. Warren-Boulton and Kenneth C.
Baseman, experts in industrial organizations, regulation, antitrust policy, and on the
economics of exclusionary practices. (“Warren-Boulton/Baseman V.S.”). As described
in their statement, the competitive market structure for western coal transportation is
deeply flawed, and at a minimum, the current market situation is fraught with the
potential for market abuse because of the existing “duopoly that has been able to avoid
competition and has set prices far above competitive levels.” Warren-Boulton/Baseman
V.S. at2.

These market structure experts also examined recent price increases in the
western coal transportation markets (since 2004) concluding that the carriers’ “cost” and
“capacity” explanations for rising prices are not valid. Dr. Warren-Boulton and Mr.
Baseman conclude that “there is strong evidence that BNSF and UP have successfully
exercised market power in markets for transportation of western coal.” Id. at 9. They
further conclude that “[s]Jome sort of collusion, either tacit or explicit, provides a far
better explanation for the rapid escalation in the coal transportation prices after 2004.”

Indeed, based on a review of the market and the behavior of the carriers, Dr. Warren-
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Boulton and Mr. Baseman find that “there is strong evidence that in about 2004 BNSF
and UP successfully colluded to raise prices.” Id. at 6.

Similarly, as set forth in Mr. Richards’ Statement, WCTL strongly opposed
the UP/SP merger, (as did the United States Department of Justice) for fear that the
merger would produce the protected duopoly that exists today, leading to the “collusive
demise of competition and higher rates for the coal shipping public.” Richards V.S. at
10-11. Inits UP/SP merger decision, relying largely on the railroads’ own assertions,
the STB promised that the marketplace would not be harmed, in part because of the
“heterogeneity of rail service,” the “secrecy about rail price and service offerings,”
“detailed [contract] specifications” for service, etc. Union Pac. Corp. et al. — Control &
Merger — S. Pac. Rail Corp. et al., 1 S.T.B. 233 (1996) (“UP/SP”). Unfortunately, the
Board’s prediction of flourishing competition resulting from the era of rail mergers has
not come to fruition. Richards V.S. at 13-20.

The current market conditions are at direct odds with the Board’s findings
in the UP/SP decision and raise serious doubts about whether those findings are valid
today in the current western coal transportation marketplace. In this respect, Dr. Warren-
Boulton and Mr. Baseman find that, in the ICC/STB merger decisions, the agency made a
“mistake[]” by “focus[ing] solely on the difficulties of agreeing on price” instead of
focusing on the potential for market collusion and allocation. Warren-Boulton/Baseman
V.S. at 6. These market structure experts conclude that, if the Board looks past “the

difficulty of sustaining a naive, price-only conspiracy,” it will find that the facts
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demonstrate that the competitive market has indeed been corrupted by collusive carrier
behavior by the duopoly western rail carriers. Id.

As discussed by Mr. Richards, the advent of public pricing by UP and
BNSF in the early 2000s signaled a new era of competition in the West. By publishing
standard terms and public prices, (through UP Circular 111 and BNSF Pricing Authority
90068) rather than in confidential rail transportation contracts, the railroads could
effectively communicate their pricing decisions, not just to their customers, but also to
their competitor, thus placing western coal shippers in competitive jeopardy. See
Richards V.S. at 13-15. The changes in railroad market behavior that confront many
shippers in the post-consolidated market for railroad services today have become so
problematic that even “competitive” shippers now are faced with the need to seek the
option of regulatory relief to protect themselves against competitive abuses. I/d. at 19-21

While the phenomena of public pricing has largely ceased today for western
coal shippers, its effects still linger, and in fact have grown. Id. at 19-20. Today, a
leading consultant’s figures show that so-called “competitive” shippers are facing
railroad rates that have reached captive rates, and indeed, this is something BNSF’s CEO
recently predicted. /d. at 20-21. The market has been turned upside-down. If
competition truly existed in the consolidated western rail transportation markets today as
the Board promised it would in its rail merger decisions, then certainly competitive rates

would not be skyrocketing in the manner they are today. See Richards V.S. at 19-20.
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Also, the contentions being made by the railroads, and in the Christensen
Study, that increased costs (and lower productivity) are largely triggering the increased
rail rates in the West and elsewhere do not hold water. What these analyses ignore by
examining costs on a marginal basis, is net operating income (revenues less operating
costs). If prices were being driven up by higher costs and lower productivity, one would
expect operating income to remain flat as higher prices only offset higher costs.
However, as shown in Exhibit 1, operating incomes have been at all time highs in the last
few years when measured on a ton-mile basis. In addition, as further discussed below in
Section II.C., the average revenue per ton-mile for rail transportation has stayed far above
the carriers’ operating expenses. The same is true for western coal transportation,
producing significant coal shipper annual contributions.

WCTL takes no pride in being “right” in predicting competitive problems
from railroad mergers and in predicting the lack of competitive relief that would be
afforded by the Board’s “compromise” access decisions (as further discussed below).
However, it is clear that the situation today stands in stark contrast to the competitive
promises made to rail customers through these decisions.

a. Market Dominance Test Clarification

WCTL respectfully submits that immediate attention is necessary to clarify
and reaffirm the STB’s “market dominance” test. In particular, the Board should make
clear that all shippers without effective rail competition, including those who have access

to two-carrier service, may bring a rate case to the Board. See Richards V.S. at 21-23.
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This is extremely important because, if the remaining rail duopolists are not
competing for business for a shipper with two carrier access, then that shipper may be
without any regulatory remedy. Id. In essence, the shipper faces the worst of all
markets: a deregulated monopoly. To address this matter, WCTL requests that the Board
issue a policy statement to clarify and reaffirm its market dominance rules in the form set
forth in Exhibit 4.

“Market dominance” is defined as “an absence of effective competition
from other rail carriers or modes of transportation for the transportation to which a rate
applies.” 49 U.S.C. § 10707(a). The policy statement contained in Exhibit 4 retains the

current market dominance test as applied by the Board. However, it clarifies that:

.. . the market dominance standard is a threshold test, and as
such, should not be used as a barrier to unreasonably deny
shippers lacking effective competition access to regulatory
relief remedies. Additionally, nominal competition is not
effective competition. If the evidence shows that one or more
serving railroads are not effectively competing for the
business (e.g., where a shipper is dually served, one carrier is
not providing a bid, or each of the potential competitors is
offering rates above 180% of variable costs) then the market
dominance test is met.

This proposal is entirely consistent with Congressional intent. Prior to
1976, all rail carrier rates were subject to ICC maximum rate regulations. In the 4R Act,’
Congress decided to change prior law by limiting the ICC’s maximum rate jurisdiction to

those cases where the railroad assessing the challenged rate exerted “market dominance”

® Railroad Revitalization and Regulatory Reform Act of 1976, Pub. L. No. 94-210,
90 Stat. 31 (1976)
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over the involved transportation. While Congress clearly intended the market dominance

standard to limit the ICC’s prior maximum rate jurisdiction, which extended to all rail

rates, Congress also clearly intended that the ICC/STB, and parties to ICC/STB

maximum rate cases, be able to access relief in the absence of “truly competitive

markets”:

The major innovation of this section, is that Commission
regulation of maximum rate levels will apply only when the
railroad or railroads publishing a rate increase set market
dominance over the service involved. Otherwise, in truly
competitive markets, the railroads will have freedom, absent
discrimination and prejudice, to raise prices as they choose.

S. Rep. No. 94-499, at 47 (emphasis added). Congress was explicit that the “key to this

new provision is the definition of market dominance,” that Congress had carefully

defined market dominance “in terms of the lack of effective competition,” and that this

did not require a finding of “monopoly power.” Id. (emphasis added). As clarified by

Congress:

The key to this new provision is in the definition of market
dominance. Market dominance is defined in terms of the lack
of effective competition by any mode. Defining market
dominance in terms of lack of effective competition avoids
the problem of defining monopoly power . . .. Under this
definition, the publishing carrier need not have monopoly
power. Rather, the test will be whether the market itself is
sufficiently competitive to insure just and reasonable rates.
Thus, the Commission will be able to regulate maximum rates
in oligopoly or concentrated markets as well as in monopoly
markets

Id. (emphasis added).
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WCTL respectfully submits that its proposed policy statement is entirely
consistent with Congressional intent, and in implementing its policy statement, the Board
would be simply confirming existing law and rules that where there is a lack of “effective
competition” as there is in today’s western coal markets, that even a shipper with two-
carrier access should be eligible to bring a rate case. Congress intended the market
dominance standard not be “an ultimate regulatory standard,” but instead “a threshold test
to direct the Commission’s regulatory activities into areas where the public interest needs
protection.” Id. To ensure that this intent was carried out, Congress directed the ICC to
publish rules “designed to provide for a practical determination [of market dominance in
a particular case] without administrative delay.” 4R Act § 202(d). Issuing the proposed
policy statement is fully consistent with this Congressional directive.

b. Access Remedies

Again, WCTL has serious concerns about whether access remedies alone
can solve the problems of the market for western coal transportation. However, that does
not mean that the Board should not closely look at these remedies, and the basis of its
decisions rejecting these remedies, in exploring potential pro-competitive market fixes.
For example, in Bottleneck, WCTL informed the Board that the “contract first” approach
was unlikely to be of any practical benefit to western utility coal shippers because UP and
BNSF would not enter into such contracts unless the STB first entered prescriptive rate
relief over the bottleneck segment. The STB disagreed with WCTL. The STB found that

there was no factual “basis” to conclude that UP and BNSF (or other carriers) would
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refuse to offer contracts in those instances where the shipper intended to use the contract
to perfect STB maximum rate jurisdiction over the bottleneck segment. Id., 1 S.T.B.
1059, 1070 (1996).

The STB portrayed its Bottleneck decision as pro-competitive because it
allowed a shipper to get a rate over the bottleneck segment (in some circumstances) if it
first obtains a contract for the rest of the movement from one of the competing carriers.
STB Chairman Morgan promised that competition would flourish under the Bottleneck
decision:

Some of the shippers have expressed their concern that
the Board has not afforded them meaningful relief. I
disagree. The Board has given the shippers the opportunity to
obtain significant relief . . . .

[T]he railroads’ rate and route initiative is not absolute
and must be balanced against the statutory objective of
promoting competition. Businesses are resourceful, and they
will compete if given the opportunity to do so. Our decisions
are significant because they encourage railroads to compete
for bottleneck traffic in response to the needs of the shippers.

I recognize that the relief that these decisions provide
is not self-executing. . . . Moreover, shippers, to secure
separate bottleneck-segment rate review, will have to enter
into contracts with non-bottleneck railroads. However, if
history is any guide, and if shippers are diligent in
negotiating, railroads will seek out contracts to capture new
business. Initiative can produce positive results.

... I believe that the Board has addressed [bottleneck
issues] in a fair and evenhanded manner. If shippers and
competing railroads pursue the competitive avenues afforded
them in these decisions, they will find that our decisions have
provided real opportunities.
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ld., 2 S.T.B. 235, 250 (1997) (on reconsideration) (emphasis added).

Chairman Morgan’s statement that the Board’s Bottleneck decision would
work, and would produce competition, was premised on the assertion that the rail carriers
“will compete.” Since the Bottleneck decision, we are not aware of any Class I railroad
offering a non-bottleneck contract when the bottleneck carrier operates in the same
geographic region, even on unit-train coal movements that provide very high profits.

The relief the Board promised shippers in Bottleneck is illusory. The
“contract first” doctrine did and does not work in practice for the reasons WCTL stressed
to the Board in Bottleneck: the carriers will not offer “contracts first.” The factual
“basis” to conclude that the western carriers (or eastern carriers) will not offer such
contracts has been documented in the 15 years since Bottleneck. Yet the STB has done
nothing to address this matter. STB regulation and industry practice thus combine to
suppress competition in bottleneck situations.

WCTL submits that, if the Board is going to move forward to pursue its
current access remedies, it should make sure that the access rules work to promote

competition. This may be done by encouraging the granting of new through routes,” by

7 The alternative through route provisions of 49 U.S.C. § 10705 are designed to
protect shippers in providing for the prescription of through routes, but the Board’s
competitive access rules (at 49 C.F.R. § 1144), have blocked shippers from using the
statute to obtain relief. WCTL supports the Comments being filed by the Concerned
Captive Coal Shippers in this proceeding, which comments advocate replacing the
Board’s access rules to allow section 10705 to be used to promote rail competition.
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reversing the Bottleneck decision,® and by repealing the competitive access rules and
reinstating the pro-access principles embodied in the initial post-Staggers Act access
decisions described in Section IL.A. above.’ In revisiting these rules/decisions, the STB
needs to return to the guiding principles of its CNW Access decision that “a railroad does
not have a right to traffic,” that “[a] railroad is an instrumentality of commerce that must
earn and retain its traffic by providing efficient, effective, and competitive service,” and
that the best way to promote effective and efficient rail service and further railroad
financial health, is to promote competition. Id., 1985 ICC LEXIS 9 at *42-*43.'°
WCTL supports revisiting these access remedies with some trepidation
given the current mature duoply market for western coal. As market structure experts Dr.
Warren-Boulton and Mr. Baseman conclude, while these access remedies offer the

“potential” for relief, “individually or collectively . . . they appear to be unlikely to have a

® The STB has maintained that its Bottleneck decision is mandated by law. WCTL
urges the STB to reconsider its legal position, for the reasons set forth in its Brief in the
Eighth Circuit appeal of Bottleneck, appended as Exhibit 2.

? The Board could effectuate this action by issuing a policy statement declaring
that in future cases, it will reinstate the pro-access principles embodied in the initial post-
Staggers Act access decisions and advocated by WCTL in its 1985 Ex Parte No. 445
Comments, appended as Exhibit 3.

' The Board has inquired about access pricing. WCTL previously addressed this
matter in its comments in Ex Parte No. 575, Review of Rail Access & Competition Issues
(filed Mar. 26, 1998), and it continues to support the establishment of cost-based
compensation for the use of facilities under 49 U.S.C. § 11102 on a usage basis, based on
a sharing of the total costs incurred (total costs to include roadway maintenance expenses,
dispatching expenses, and return on and of net book investment on road property). The
STB should set fees in all cases, which is needed to prevent carriers from agreeing
amongst themselves to set high fees that will discourage competition.
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fundamental effect on performance in this particular market,” including for the reasons
stated above: if railroads do not offer “contract first” rates today, permitting bottleneck
relief “is unlikely to change the railroads’ reluctance to compete over the non-bottleneck
segments,” and because in the present market “the western coal duopolists (with roughly
equal shares) will find it easy to avoid ‘access-based’ competition with one another, since
detection and retaliation would be quick and certain.” Warren-Boulton/Baseman V.S. at
11-12.

In this respect, when examining individual access remedies, the Board must
also be mindful to examine the structural aspects of the market in determining whether
more intense or additional protective competitive conditions and oversight might be
necessary to ensure that any remedial action being considered will work as intended.
WCTL respectfully submits that, simply waiting another 15+ years for any new or
revised competitive access remedy to “work” is not sufficient oversight given the current
condition of the market. Additionally, the Board must be mindful going forward in this
proceeding, or related proceedings, that carrier pronouncements of economic demise
caused by any pro-competitive remedy that might be considered by the Board must be
examined with healthy skepticism in light of the protected duopoly market that exists

today for western rail transportation of coal.
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D. Carrier Revenue And Infrastructure “Needs” Arguments
Should Not Be Permitted To Be Used As A Means To Obstruct
Competitive Relief

The Board has sought comment “on the evolving economic state of the
railroad industry.” As discussed above, this issue has been an underlying factor in all of
the agency’s access proceedings, essentially because the railroads have contended that
they cannot afford to compete. The railroads have publicly claimed that, as private
companies that must invest in their own systems, still more revenues and increased rates
will be required from customers in the future in order to provide capacity to meet
expected increases in demand for rail service. WCTL submits that, at least with regard to
western coal service, nothing could be further from the truth. As explained above, coal
contributes significantly to the railroads’ bottom lines (see Richards V.S. at 3), and
market dominant carriers do not need to extract heightened revenues from their coal
customers under the guise of “capacity” investment requirements.

Even if there were arguably some additional contribution needed from coal
customers (which the carriers have not in any way shown is necessary) one need only
look to the manner in which the carriers are behaving in the marketplace to understand
that the carriers’ market behavior is unreasonable. Additionally, the railroads certainly
have sufficient revenues to compete under any reasonable standard, and there is an
obvious incongruity between the results of the STB’s “revenue adequacy” standards and
the reality of the rail and financial marketplaces.

The railroads have significantly improved their performance since 1980,

and more dramatically in recent years. It is a common refrain of many market analysts
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that railroads are enjoying an “economic renaissance,” which renaissance was further
bolstered in 2010 with the legendary investor Warren Buffet acquiring “revenue
inadequate” BNSF at a substantial multi-billion dollar premium above market value. In
Warren Buffet’s recent annual letter to shareholders, Mr. Buffet gushed over the BNSF
acquisition and the exceedingly high returns that BNSF produced for Berkshire
Hathaway’s shareholders:

The highlight of 2010 was our acquisition of Burlington

Northern Santa Fe, a purchase that’s working out even better

than I expected. It now appears that owning this railroad will

increase Berkshire’s “normal” earning power by nearly 40%

pre-tax and by well over 30% after-tax. Making this purchase

increased our share count by 6% and used $22 billion of cash.

Since we’ve quickly replenished the cash, the economics of

this transaction have turned out very well.
Berkshire Hathaway Inc., 2010 Chairman’s Letter to Shareholders (filed Feb. 26, 2011).

Overall, the railroads’ financial position is very robust, by any reasonable
measure. As the attached Exhibit 5 shows, the Class I railroads’ average operating ratios
improved significantly in the early years following the Staggers Act, have remained
strong, and have improved very significantly again recently. Overall, the railroads have
experienced significant reductions in operating expenses per ton mile since 1980, and
even recent increases in expenses have been more than offset by the railroads’ revenues,
as shown in Exhibit 6. The railroads have engaged in a dramatic rationalization of their

systems since the passage of the Staggers Act. Since 1980, Class I rail carriers have

sought and been allowed to reduce their physical rail route structure by over 40% through
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abandonment or sale of non-essential facilities'! — which the railroads profess has been a
resounding success in promoting their ability to profitably and efficiently serve their
customers. With this significant rationalization of their systems, the railroads are no
longer retaining unprofitable assets that have the potential to drain their resources.

Railroads frequently point out to the Board and Congress that their revenue
per ton-mile has been falling over time — intimating that they are losing ground
financially. But as the attached Exhibit 7 shows, the western railroads’ variable costs per
ton-mile for coal'? have remained consistently and substantially below revenues per ton-
mile, with the differential between revenues and variable costs remaining relatively stable
over time, allowing the railroads to become more financially secure, and leading to
annual western coal contributions approaching $3.5 billion."

The railroads’ financial performance versus the market has been stellar.

For example, as Exhibit 8 shows, the equity returns on BNSF and UP railroad stock are

' In 1980, Class I railroads operated 164,833 miles of road. By 2009, Class I
railroads’ route miles declined to 94,048 miles. AAR Railroad Facts (2010) at 45.

' In addition, railroads have enjoyed cost savings because many investments in
track and equipment (railcars) that have traditionally been made by the railroads have
been shifted to shippers in the case of PRB coal movements. Most PRB coal cars are
provided by shippers, and the shippers (and the coal producers) have invested many
millions of dollars in track at the origin and destination to improve loading and unloading
of coal unit trains.

3 Additionally, as shown on this Exhibit, the western railroads’ coal revenues on a
ton-mile basis have been accelerating dramatically in recent years.
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far greater than market returns as a whole over the last ten years.'* And even with the
economic recession, railroad revenues remain at close to all-time highs.

The railroads often point to their infrastructure investments, and they
frequently assert that that they pour more money back into their infrastructure than any
other industry. The railroads contend that, because of these considerable infrastructure
investments, they need special protective treatment from competition or revised
regulatory policies that might harm their ability to meet their substantial infrastructure
investment needs. However, the industries to which the railroads compare themselves are
cherry picked; the railroads generally do not highlight other capital intensive industries.
As shown in Exhibit 9, a number of other industries that are similar in structure to the
railroads (e.g., trucking, maritime, network industries) have reinvested in themselves at
similar or higher levels. Thus, although substantial, railroad investments are not out of
line with other comparable industries.

Perhaps more importantly, even after paying for these investments, the
railroads have still been able to generate enormous amounts of cash. As shown in
Exhibit 10, collectively, the Class I railroads’ free cash flow has been approaching or
exceeding $5 billion dollars annually in recent years. This cash is available to the
railroads after providing for all of their capital investments, and it shows that the

railroads have more than enough cash to pay for all their capital program initiatives.

" Exhibit 8 reflects the appreciation in railroad split-adjusted stock prices since
2000, before consideration of dividends. If total returns, including dividends, were
considered, the return on the railroad stocks would be even higher.
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All of the above aptly demonstrates that the railroads can certainly “afford”
to compete. The railroads continuing scare tactics as to financial ruin should they be
forced to more effectively compete are no more valid today than they were over two
decades ago when the ICC fully and soundly rejected them in deciding to promote and
expand competition in the PRB.

CONCLUSION

WCTL appreciates the opportunity to address important competition and
access issues, and urges the Board to restore competitive balance to the western coal
transportation market.

Respectfully submitted,
WESTERN COAL TRAFFIC LEAGUE

William L. Slover
John H. LeSeur
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SUMMARY AND REQUEST
FOR ORAL ARGUMENT

In the proceedings below, the Surface Transportation
Board ("STB" or "Board") dismissed three complaints brought by
rail shippers. Each complaint sought the prescription of a
maximum reasonable rate over a rail "bottleneck line.” The STB
dismissed the three complaints in a single decision ("Decision"),
subsequently clarified, now on review before this Court.

The STB's Decision must be set aside. The Decision is
predicated upon three erroneous legal principles and produces a
result that is totally inconsistent with Congressional intent.
The Decision also means that the three involved shippers, as well
as other similarly situated shippers, will pay higher transporta-
tion charges than Congress intended. These higher rates are not
only unfair to rail shippers, they will produce higher electrici-
ty charges where, as was the case below, the complainants are
electric utility rail shippers seeking to lower their delivered
fuel costs -- costs ultimately paid by their customers as part of
the customer’s monthly electric bills.

Oral argument should assist the Court in deciding this
case. In light of the substantial number of parties, the sub-
stantial number of briefs, and the importance of this case, we
request that the Court allocate to rail shippers, and shipper

organizations, a total of sixty (60) minutes of argument time.



CORPORATE DISCLOSURE STATEMENT

The Western Coal Traffic League ("WCTL") is an unincor-
porated trade association. WCTL has no parent, subsidiary or
affiliate corporations, and does not issue shares of stock to the
public. The National Industrial Transportation League ("NITL")
is a not-for-profit trade association. NITL has no parent,
subsidiary or affiliate corporations, and does not issue shares

of stock to the public.
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f.

PRELIMINARY STATEMENT

WCTL and NITL petition for review of the final Decision

served by the STB on December 31, 1996 in STB Case Nos. 41242,
Central Power & Light Co. v. Southern Pac. Transp. Co. ("'CPL

Case"); 41295, Pennsylvania Power & Light Co. v. Consolidated

Rail Corp. ("PPL Case"); and 41626, MidAmerican Energy Co. v.
Union Pac. R.R. ("MidAmerican Case") (hereinafter collectively
referred to as the "Bottleneck Cases"). WCTL and NITL also

petition for review of the final decision ("Clarification Deci-
sion") served by the STB on April 30, 1997 in the Bottleneck
Cases.'

The CPL Case, PPL Case and MidAmerican Case were each
instituted before the Interstate Commerce Commission ("ICC"). In
each case, the shipper asked the ICC to prescribe a maximum
reasonable rail rate. The ICC's jurisdiction to hear these cases
arose generally under Subtitle IV of Title 49 (establishing the
ICC and setting forth the agency'’s regulatory powers), and
specifically under former 49 U.S.C. § 10704(a)(1) (ICC may
prescribe maximum rail rates in specified situations).

During the pendency of the three cases, the ICC was
abolished and replaced by the STB, a newly-created agency within

the Department of Transportation. See ICC Termination Act of

! WCTL and NITL have also intervened as petitioners in
other cases, now consolidated, filed by rail shippers seeking
review of the Decision and the Clarification Decision, and have
intervened as respondents in other cases, now consolidated, filed
by the Association of American Railroads and individual railroads
seeking review of the Decision and the Clarification Decision.
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1995 ("Termination Act"), Pub. L. No. 104-88, § 101, 109 Stat.

803, 804 (1995) (abolishing ICC); id. § 201, 109 Stat. at 932-93

(creating STB). The Termination Act also made substantial

amendments to Subtitle IV of Title 49, including the elimination
of many regulatory functions previously exercised by the ICC.
Id. § 102(a), 109 Stat. at 804-932; H.R. Rep. No. 104-422, at 165

(1995).
At the time the ICC was abolished (January 1, 1996),

there were numerous cases pending at the ICC. The Termination
Act directed the STB to adjudicate pending ICC cases so long as
the pending case involved a retained regulatory function. Id. §
204(b), 109 stat. at 941. Among the regulatory functions re-
tained in the Termination Act is the power to set maximum reason-
able rail rates. Id. § 102(a), 109 Stat. at 810-811 (amending 49
Uu.s.C. § 10704(a)(1)). Accordingly, the Board’s jurisdiction

arises pursuant to the above-cited provisions of the Termination

Act.?

2 The Termination Act further provides that ICC cases
pending at the time the Board was created, involving retained

functions, shall be decided and "appeals shall be taken therefrom
-« . as if this Act had not been enacted." Id. § 204(b)(1), 109
Stat. at 941. Accordingly, this case is to be adjudicated under
pre- i law and references hereinafter to Title 49
shall be to the provisions in former Title 49 in effect immedi-
ately prior to the termination of the ICC on January 1, 1996,
except as otherwise noted. See H.R. Rep. No. 104-22 at 236
("Pending cases [at the ICC] are to be decided [by the STB] under
the statute prior to the enactment of (Termination Act].");
Wisconsin Cent. Ltd. v. STB, 112 F.3d 881 (7th Cir. 1997) (pre-
Termination Act law governs cases initiated prior to the Termina-

tion Act).
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This Court has jurisdiction to review the Decision
pursuant to 28 U.S.C. §§ 2321, 2342(S5). WCTL and NITL’'sS peti-
tions for judicial review were also timely filed. 28 U.S.C. §
2344 provides petitions seeking judicial review of STB final
decisions must be filed within 60 days after the STB’s entry of a
final order. The Decision was entered on December 31, 1996.

WCTL and NITL filed separate petitions seeking judicial review of
the Decision on February 26, 1997 and January 9, 1997, respec-
tively. The Clarification Decision was entered on April 30,
1997. WCTL and NITL filed separate petitions seeking judicial

review of the Clarification Decision on May 16, 1997 and May 30,

1997, respectively.

STATEMENT OF THE
ISSUES PRESENTED FOR REVIEW

(1) Whether the "Governing Principles" adopted in
Parts I and II of the Decision that preclude a shipper from
obtaining a maximum rate prescription over a bottleneck line
segment are arbitrary, capricious and otherwise unlawful?

Most Apposite Cases: San Antonio, Texas v. Burlington N.,

Inc., 355 I.C.C. 405 (1976) ("San Antonio"), aff’'d sub nom.

Burlington N., Inc. v. United States, 555 F.2d 637 (8th Cir.
1977); American Trucking Ass’'ns v. Atchison, Topeka & Santa Fe

Ry., 387 U.S. 397 (1967); Routi Restrictions Ove eatrain
296 I.C.C. 767 (1955) ("Routing Restrictions");

Lines, Inc.,
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Atchison, Topeka & Santa Fe Ry. v. United States, 279 U.S. 768

(1929) ("Santa Fe").

Most Apposite Statutory Provisions: Former 49 U.S.C. §§
10704(a)(l), 10742, 10762, 1l1l101l(a).

(2) Whether the STB erred in Part III of its Decision
in dismissing the CPL Case and the MidAmerican Case?

Most Apposite Cases: See cases cited under Issue 1 and
Motor Vehicle Mfrs. Ass’'n v. State Farm Mut. Auto Ins. Co., 463
U.S. 29 (1983).

Most Apposite Statutory Provisions: 5 U.S.C. § 706(2)(A),

(E).
(3) Whether the STB's disposition of the Bottleneck

Cases comports with the Rail Transportation Policy?

Most Apposite Cases: Omaha Pub. Power Dist. -- Petition
Under 49 U.S.C. 10901(d), Finance Docket No. 32630 (Sub-No. 1)
(Decision served Aug. 1, 1996) (unprinted).

Most Apposite Statutory Provisions: Former 49 U.S.C. §
10101a.
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STATEMENT OF THE CASE

WCTL/NITL agree with the statements of the case pre-

sented by Petitioners Central Power & Light Company ("CPL") and

MidAmerican Energy Company ("'MidAmerican"), as supplemented
herein.
A. Identification Of Interest

WCTL and NITL are both shipper organizations. WCTL is
a voluntary association consisting primarily of electric utili-
ties that purchase coal from mines located west of the Mississip-
pi River, and who pay for the transportation of that coal by
various railroads from the mines to their generating stations.
WCTL members ship in excess of 93 million tons of coal per year,
and their delivered coal costs (the cost of coal plus the cost of
transportation) exceed $2 billion annually. These costs are
ultimately paid by WCTL members’ customers as part of their
monthly electric bills.

NITL is a nationwide association of shippers engaged in
all types and sizes of commercial and industrial enterprises.
NITL members are substantial users of rail transportation.
Founded in 1907, NITL is the oldest, largest and most broad-based
shippers’ organization in the nation. Its members include
industrial corporations, manufacturers, retailers, shippers’
associations, boards of trade, chambers of commerce, port author-

ities and others concerned with the purchase of freight transpor-

tation.



WCTL and NITL actively participated in the proceedings
below in support of the three shipper complainants, CPL, MidAme-

rican® and Pennsylvania Power & Light Company ("PPL").

B. The Monopoly Problem Common To
All Three Bottleneck Cases

The three utility coal shippers that initiated the
proceedings below faced a common problem: each could originate
its coal shipments using two or more rail carriers, but each
could receive service at destination by only one rail carrier.
This transportation circumstance (multiple origin carriers, but
only a single destination carrier) is frequently referred to as a
"bottleneck" situation. Hereinafter, the term "bottleneck" will
denote the destination carrier; the term "bottleneck line" will
denote that portion of the origin-to-destination routing for
which no alternative rail route is available; and the term "bot-
tleneck shipper" will denote a shipper served by a bottleneck
carrier over a bottleneck line.*

The specific bottlenecks involved in the proceedings

below can be simply illustrated as follows:

3 CPL and MidAmerican are WCTL members.

4 This terminology conforms to the terminoiogy used in
the Decision.
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CPL PPL MidAmerican
Bottleneck Bottleneck Bottleneck
o o o o
D D D
Where: 0 = Origin; D = Destination; Colored Lines = Separate

Rail Carriers

The ICC/STB has long recognized, in numerous contexts,
that a bottleneck rail carrier can utilize its destination
monopoly to control the level of origin-to-destination rates;
that such carriers do, in fact, frequently exercise this monopoly
control to maximize their own revenues; and, as a consequence,
origin-to-destination rates paid by rail shippers forced to
employ bottleneck rail service are usually at supra-competitive
levels. Findings to this effect have been made in ICC merger

cases,® maximum rate cases® and rail construction cases.’

s See, e.g., Burlington N., Inc. -- Control and Merger --
Santa Fe Pacific Corp., Finance Docket No. 32549, slip op. at 74
(Decision served Aug. 23 1995) (unprinted) aff’'d sub nom.
Western Resources, Inc. v. STB, 109 F.3d 782 (D.C. Cir. 1997);

Chicago, Milwaukee, St. Paul & Pac. R. R. -- Reorg. -- Acquisition

by Grand Trunk Corp., 2 I.C.C.2d 427, 455 (1984); Union Pac.
Corp. -- Control -- Missouri Pac. R. R , 366 I.C.C. 462, 538

(1982).
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CPL, MidAmerican and PPL each devised a creative rate
reduction strategy to lessen their bottleneck carriers’ monopoly
pricing control over each shipper’s origin-to-destination rates.
These shippers’ strategy consisted in each case of two interre-
lated steps. First, each shipper asked the STB to prescribe a
maximum reasonable rate over the involved bottleneck line seg-
ments. (J.A. 1, 470, 1637). With that prescription in hand,
each shipper intended to have the origin carriers compete for the
non-bottleneck rail transportation and to sign a contract with
the low railroad bidder. (J.A. 1353, 1461, 1639). Thus, the
origin-to-destination price ultimately obtained would equal the
contract price (set by competition) plus the prescription price
(set by the STB). Some background on contracts and rate pre-

scriptions may assist the Court in understanding this market-

place/regulatory strategy.

¢ See, e.g., Metropolitan Edison Co. v. Conrail, §
2d 385, 413 (1989); Amstar Corp. v. Alabama Great Southern

I.C.C.

R.R., Docket No. 38239S, slip. op at 4 (Decision served Dec. 2,
1987) (unprinted); jed Chem. Corp. v. An or R.R., 1
I.C.C.2d 492, 497-98 (1985).

7 See, e.q., Omaha Pub. Power Dist. -- Petition Under 49
U.S.C. § 10901(d), Finance Docket No. 32630 (Sub-No. 1), slip op.
and

at 4 (Decision served Aug. 1, 1996) (unprinted); a

North Western Ry. -- Constr. and Operation Exemption -- City of
Superi Wl -- tition fo suance o ursuant to 49
U.S.C. 10901(d), Finance Docket No. 32433 (Sub-No. 1), slip op.

at 4-5 (Decision served Aug. 11, 1995) (unprinted); WFEC R.R. --
Constr. and Operation Exemption -- Choctaw and McCurtain Coun-
ties, Okla., Finance Docket No. 32607, slip op. at 6 (Decision
served Sept. 1, 1995) (unprinted); Burlington N. R.R. -- Constr.

and Operation Exemption -- Macon and Randolph Counties, Mo., 9
I.C.C.2d 1161, 1166-69 (1993), aff'd sub nom. Missouri Mining,

Inc. v. ICC, 33 F.3d 980 (8th Cir. 1994).
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Traditionally, most rail carriers provided common
carrier rail service to their customers. Rates for this service
were set forth in public tariffs. All such tariff rates had to
be "reasonable” and, if the ICC concluded an existing rate was
unreasonable, it would prescribe a maximum reasonable rate.
Congress dramatically changed the traditional railroad regulatory
landscape in the 1976 4-R Act® and the 1980 Staggers Act.? The
overriding goal of both statutes was to improve the financial
health of the rail industry by removing numerous regulatory
shackles Congress had previously imposed on the railroad indus-
try, while, at the same time, retaining regulatory protections

necessary to protect the shipping public from monopoly pricing

and service abuses. See Coal Exporters Ass’'n v. United States,
745 F.2d 76, 80-82 (D.C. Cir. 1984); American Trucking Ass‘n v.
ICC, 656 F.2d 1115, 1118-19 (S5th Cir. 1981).

In the rail rate area, Congress took the position that
its policy objectives could best be advanced by permitting rail
carriers to compete for business, without any ICC maximum rate
oversight, except in those instances where a rail carrier or
carriers exerted "market dominance" over a particular movement,

in which case ICC maximum rate jurisdiction was retained.'

8 Railroad Revitalization and Regulatory Reform Act of
1976, Pub. L. No. 94-210, 96 Stat. 31 (1976) ("4-R_Act").

s Staggers Rail Act of 1980, Pub. L. No. 96-448, 94 Stat.
1895 (1980) ("Staggers Act").

10 Congress defined "market dominance"” as "an absence of
effective competition from other carriers or modes of transpor-
tation for the transportation to which a rate applies." Former
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Congress believed that allowing competition to work where it
existed would inure to the benefit of both railroads and their
customers, while limited regulation would serve to protect

"captive" rail shippers from monopoly pricing abuses. See

Western Coal Traffic Leaque v. United States, 694 F.2d 378, 384-

385 (5th Cir. 1982), and on reh’g en banc, 719 F.2d 772, 774 (S5th
Cir. 1983).

Congress also authorized a new means of rail service
that was designed and intended to facilitate rail competition:
rail contract service. Rail contract service arises when a
railroad and shipper enter into a transportation contract. Such
contracts establish rates and other service terms. In the
Staggers Act, Congress expressly approved and encouraged the use
of rail contracts and, to promote their use, provided that

approved contract service would be exempt from ICC regulation.

See Water Transport Ass‘’n v. ICC, 722 F.2d 1025, 1027 (2nd Cir.
1983); National Grain and Feed Ass’'n v. United States, 5 F.3d

306, 309 (8th Cir. 1993). Today, a large majority of coal

traffic and substantial amount of other rail traffic moves in

contract service.

CPL, MidAmerican and PPL maintained in the proceedings
below that their rate reduction strategy fully complied with Con-
gressional intent to permit competition to set prices in competi-
tive origin markets (with competition-set rates being incorporat-

ed into transportation contracts), while leaving regqulation to

49 U.S.C. § 10709(a).



set rates in the non-competitive rail bottleneck line markets.
(J.A. 1465-87, 1642-59, 2233-34). WCTL, NITL and other shippers
filed extensive comments supporting CPL, MidAmerican and PPL.

(J.A. 1601-28, 1811-62, 2336-51, 2465-2612).

Cc. The STB’s Disposition
Qf The Bottleneck Cases

To perfect their rate reduction strategy, CPL,
MidAmerican and PPL each filed complaints asking the STB to
prescribe maximum reasonable rates over their bottleneck lines.
(J.A. 1, 470, 1637). The defendant carriers filed motions to
dismiss, arguing that the STB lacked jurisdiction to hear the
complaints. (J.A. 346, 477, 1641). These motions were briefed
by the parties. Following briefing, the STB instituted a pro-
ceeding asking the public¢ to comment on ‘generic" issues raised
in the Bottleneck Cases. (J.A. 700). The Board proceeded to
accept public comments and reply comments on the "generic" issues
and conducted an oral argument. The Board’s Decision followed.
(J.A. 2989). That Decision contains a discussion of "Governing
Principles." (Decision at 4-14; J.A. 2992-3001). Those princi-
ples are then cited as the basis for dismissing each com-
plaint." (Decision at 14-17; J.A. 3002-05). Three asserted

principles appear to form the basis for the Board’s dismissal

" PPL’'s complaint action also included a challenge to
origin-to-destination rates. That portion of its complaint
action was not dismissed. (Decision at 18, J.A. 3006). Refer-
ence hereinafter to the PPL complaint is to its bottleneck rate
complaint.
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orders. For ease of reference, WCTL/NITL have given names to

these three principles: the Class Rate Principle, the QOne
Route/One Rate Principle and the Great Northern Principle.

1. The Class Rate Principle.

The STB can prescribe a maximum reasonable rate only in
those instances where it first finds that an existing rail rate
applicable to the movement in question exceeds a maximum reason-
able level. See former 49 U.S.C. § 10704(a)(l). To comply with
former § 10704(a)(l), CPL, MidAmerican and PPL filed complaints
alleging that an existing "class rate" applicable over the
involved bottleneck line segments exceeded a maximum reasonable
level. (J.A. 4-5, 472-73, 1637).'? Each shipper then requested
that the STB prescribe a maximum reasonable rate applicable to
their "unit train" coal movements. (J.A. 5, 473-74, 2416).

A "class rate" is a rate calculated under a complex set
of tariff provisions that are intended to produce a rate to
transport any commodity between any two points on a rail car-
rier’'s system. See Railroad Comm’n v. Aransas Harbor Terminal
Ry., 48 I.C.C. 312, 369 (1918); D. Philip Locklin, Economics of
Trangportation at 171-77 (7th ed. 1572). "Unit train" service
refers to service in trains, usually consisting of carrier-
supplied power and shipper-supplied cars, that shuttle, as a

single unit, in regular cycles between the same origin and the

12 The class rates challenged were "local rates"” that
applied to service between two points on the bottleneck carriers’
lines. (Decision at 14-17; J.A. 3002-05).
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same destination. gSee Increased Freight Rates and Charges, 1972,

341 1.C.C. 290, 373 (1972); Investigation of Railrcad Freight

Rate Structure -- Coal, 345 I.C.C. 493, 514 (1976).

The STB's Class Rate Principle holds that shippers

cannot perfect STB maximum rate jurisdiction to prescribe a
maximum reasonable unit train rate by first challenging a class
rate unless the class rate is "actually moving the traffic or
intended to move the traffic." (Decision at 6 n.10; J.A. 2994).

As stated by the Board:

A challenge to single-car [class] rate

would be essentially irrelevant to the unit-

train service regularly involved in movements

from coal mines to utility plants. There-

fore, we do not intend to entertain challeng-

es to single-car rates unless they are the

rates actually moving the traffic or intended

to move the traffic.
Id. The STB appears to conclude that in none of the Bottleneck
Cases did the involved bottleneck carriers "intend[]" for the
class rate to apply to the shippers’ unit train shipments, nor
were the class rates "actually” used by the involved carriers to
invoice the shippers for transportation services provided.

(Decision at 15-17; J.A. 3003-05). Therefore, the Class Rate

Principle was not satisfied.

2. The One Route/One Rate Principle.

Having concluded that the three bottleneck shippers
could not perfect STB jurisdiction to prescribe a maximum unit
train rate over a bottleneck line segment by first challenging an
existing class rate, the STB next addressed the issue of whether

-9-



the shippers had the legal right to require the bottleneck
carriers to publish a "local” unit train tariff rate, applicable
only over the involved bottleneck line segments, which rate could
then be the subject of a maximum rate complaint.

The STB held, in each case, that the involved bottle-
neck carriers were under no obligation to publish a local unit
train tariff rate applicable only over the involved bottleneck
line segments. (Decision at 14-17; J.A. 3002-05). According to
the STB, the statutory common carrier obligation (former 49
Uu.s.C. § 1110l(a)), requires bottleneck carriers, in response to
shipper requests, to offer, or participate in offering, at least
one origin-to-destination route and rate. (Decision at 4-6;
Clarification Decision at 8-10; J.A. 2992-94, 3159-61). Once
such a route, and rate, has been established, however, the STB
rules that a bottleneck carrier has no common carrier duty to
voluntarily provide any additional routes, or rates, on shipper
request. Id. We will hereinafter refer to this STB holding as
the One Route/One Rate Principle.

The STB appears to conclude that in each of the three
cases, the bottleneck carrier, either by itself (where it served
the involved origin) or in conjunction with a second carrier
(where the bottleneck carrier did not serve the involved origin),
had established one route and published one rate to apply from

the involved origins to the involved destinations. (Decision at

14-17; J.A. 3002-05).
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3. The Great Northern Principle.

Finally, the STB holds that in those instances where a
bottleneck carrier voluntarily publishes a "proportional" common
carrier unit train rate that applies over a bottleneck line
segment, a shipper cannot file a complaint asking the STB to
prescribe a maximum reasonable proportional rate to apply over
the bottleneck line segment. (Decision at 11-14; J.A. 2999-
3002). The STB claims this result is compelled by the Supreme

Court’s 1935 decision in Great N. Ry. v. Sullivan, 294 U.S. 458

(1935). We shall refer to this holding as the STB's asserted

Great Northern Principle.
The Great Northern Principle was created to dispose of

an issue existing in only one of the three Bottleneck cases --
the PPL Case. In PPL, the Board ordered Conrail to publish,

inter alia, unit train rates to apply from origins served by

Norfolk Southern Corporation ("NS"). Conrail proceeded to
publish a "proportional” rate from its point of connection with
NS. (Decision at 16; J.A. 3004). A "proportional rate" is a
form of rate used when two or more carriers have entered into an
agreement (called a through route agreement) to provide common
carrier origin-to-destination service, but wish to publish
carrier-specific rates to apply over the route. These carrier-
specific rates are called "proportional rates.” (Decision at 2
n.3; J.A. 2990). Thus, in PPL, the origin-to-destination rate

consisted of the combination of the NS proportional rate and the

Conrail proportional rate.
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The STB, applying its Great Northern Principle, held
that PPL could not challenge the maximum reasonableness of the
Conrail proportional rate, by itself. Instead, the STB ruled
that PPL’s only maximum rate case option was to challenge the
maximum reasonableness of the combined Conrail/NS proportional
rates and to seek a maximum prescription of an origin-to-destina-

tion Conrail/NS rate.'? (Decision at 16-17; J.A. 3004-05).

D. The Impact Of The STB's Decision
On_Captive Rail Shippers

The Board’'s Decision, as subsequently clarified, sets
forth a regulatory maze that WCTL/NITL submit, for all practical
purposes, strips away captive shippers’ ability to benefit from
available competitidn over non-bottleneck line segments and to
limit a bottleneck carrier’s pricing monopoly only to bottleneck
line segments.

The Board clearly will not permit shippers to employ
the simple approach utilized by CPL, PPL and MidAmerican, where
each shipper challenged an existing bottleneck line class rate.
The Board offers up a convoluted set of alternative procedures
which involve the filing of multiple complaints, and which may or
may not ultimately lead to the STB’s prescription of a maximum
reasonable bottleneck line rate in those instances where a
shipper has first entered into a rail transportation contract

with an origin carrier.

13 The STB also found that MidAmerican’s complaint was not
ripe for review. (Decision at 17; J.A. 3115).

-12-
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The Board'’'s "contract first" relief is illusory in
light of the collective rail industry position adamantly opposing
any form of bottleneck rate relief. (J.A. 836-42). The industry
concedes that such relief will force bottleneck carriers to
compete for business, and will reduce bottleneck carriers’
monopoly profit-taking. However, after the Decision, the indus-
try now knows that bottleneck rate prescriptions will be forth-
coming, if at all, only in those instances where one of their own
first enters into an origin transportation contract. Given the
stridency of the rail industry’s "no bottleneck relief" rhetoric,
industry members appear predisposed to seldom (if ever) break
ranks with their industry brethren by entering into origin
transportation contracts that form the necessary predicate for
relief the industry so adamantly opposes. Evidence to this

effect is already in the record. (J.A. 3010-15, 3146-49).

S Y OF ARG NT

The STB’s three governing principles appear to have
been crafted with one purpose in mind -- to provide a legal
justification for the Board’s policy decision to dismiss the
Bottleneck Cases. Each of the three principles is legally
erroneous and, viewed as a whole, the three principles impose
unlawful and unwarranted restrictions on a shipper’s ability to
curb the monopoly pricing powers of bottleneck rail carriers.

The Class Rate Principle is wrong because it consti-

tutes an unexplained departure from San Antonjio, and numerous
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other agency precedents, that permit a shipper to file a maximum
rate case against an existing applicable rate between two points
on a rail carrier’s line. The QOne Route/One Rate Principle is
wrong because it abrogates a rail carrier’s common carrier

service obligation to provide service and rates that are respon-

sive to reasonable shipper requests. The Great Northern Princi-
ple is wrong because Great Northern, properly read, does not bar

complaints challenging the maximum reasonableness of proportional

or local rates.

The STB's policy choice that gave rise to these three
principles is also wrong. The STB’s decision appears to be
driven by a policy that promotes a monopoly bottleneck carrier’s
profits. That policy choice turns Congressional intent upside
down. Congress, in the 4-R Act, the Staggers Act and the Termi-
nation Act, directed the STB to promote and encourage rail
competition, not monopoly profit maximization.

Not only are the STB’'s three principles, as well as the
policy goal that underlies them wrong, motions to dismiss rate
complaints are disfavored in STB practice and, rarely granted;
CPL, MidAmerican, and PPL deserved a better fate than to have
their cases swept into a nebulous generic proceeding and then to
have their cases summarily dismissed through arbitrary appli-
cation of erroneous principles.

The errors committed by the STB injure not only the
complainants in the proceedings below, but also injure other

similarly situated captive shippers. The end result for the com-
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plainants and other captive shippers will be higher transporta-

tion rates.

ARGUMENT
I.
THE STB’'S CLASS RATE
PRINCIPLE IS WRONG

The STB's Class Rate Principle holds that class rates

applicable between two points on a rail carrier’s line can be
challenged only if the rate is "actually moving" or "intended to
move" the shipper’'s traffic. (Decision at 6 n.10; J.A. 2994).
This Principle was pulled out of thin air by the STB.'

The ICC’'s landmark San Antonio decision, affirmed by
this Court, established that unit train coal shippers could
perfect ICC jurisdiction to prescribe maximum reasonable rates by
challenging a class rate that was not "actually moving" or
“intended to move" unit train coal traffic. In San Antonio, a

coal shipper filed a complaint alleging that a $30.00 per ton

14 The Administrative Procedure Act ("APA") establishes
the governing standard of review. Where, as here, a court
reviews a decision in an agency adjudication, the agency'’s
decision must be set aside when it is "arbitrary, capricious, an
abuse of discretion . . . otherwise (unlawful] . . . [or] unsup-
ported by substantial evidence. . . ." 5 U.S.C. § 706 (2)(A),

(E). See Wisconsin Cent. Ltd. v. STB, 112 F.3d at 894-96. The

STB'S statutory construction is also subject to review under the

standards set forth in Chevron, U.S.A., Inc. v. Natural Resources
Defense Council, 467 U.S. 837, 843-44 (1984). Under Chevron, "an

agency’s interpretation of a statute is not entitled to deference
when it goes beyond the meaning that the statute can bear.
MCI Telecomm. v. American Tel. and Tel. Co., 512 U.S. 218, 220

(1994).
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class rate applicable to its future coal traffic was unreasonably
high, and asked the STB to prescribe a maximum reasonable unit
coal train rate. Id. 355 I.C.C. at 413. The $30.00 per ton
class rate was not ‘actually moving" the shipper’s unit train
deliveries as those deliveries had not yet started, id. at 406,
and the defendant carriers conceded they had no intention of
applying the $30.00 per ton class rate charge to the shipper’s
traffic when that traffic did commence moving. Id. at 413. The
ICC did not, however, dismiss the shipper’s complaint. Instead,
the ICC correctly held that the $30.00 per ton tariff rate did
set the effective rate for the shipper’s anticipated coal ship-
ments, found the $30.00 rate unreasonably high, and prescribed a
maximum unit train rate of $10.93 per ton. Id. 355 I.C.C. at

418.
The San Antonio holding fully comported with prior ICC

precedent. The ICC ruled on numerous occasions that it had the
statutory jurisdiction to adjudicate the reasonableness of tariff
rates that were not "actually moving" traffic at the time the
complaint was filed. Northeast Ky. Coal Bureau v. Chesapeake &
ohio Ry., 201 I.C.C. 165 (1934) (ordering the prescription of a
proportional rate for coal traffic which was "entirely prospec-
tive"), aff’'d, 206 I.C.C. 445, injunction denied sub nom. Chesa-
peake & Ohio Ry. v. United States, 11 F. Supp. 588 (S.D. W. Va.
1935), aff’'d, 296 U.S. 187 (1935); uthe Al c. Chem. Corp. Vv.

Cleveland, Cincinnati, Chicago & St. Louis Ry. Co., 109 I.C.C.

227, 229 (1926) (stating that a complainant has the right to have
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the reasonableness of the rate in issue decided, even though
there is no existing movement thereunder); Lum v. Great N. Ry.,
21 I.C.C. 558 (1911) (complaint action filed to obtain rate pre-
scription from areas not yet in commercial development).

The ICC also consistently held that the written terms
of a tariff, not the subjective intent of its drafters, governed

the tariff’s application to particular movements. See Metropoli-

tan Metals, Inc. v. Pennsylvania R.R., 314 I.C.C. 737, 738 (1961)

(tariff publisher’s subjective intent not controlling where

tariff terms are "clearly worded"); Safeway Stores, Inc. v.

Atchison, Topeka & Santa Fe Ry., 297 I.C.C. 691, 695 (1956)

(same); I.M. Dach Underwear Co. v. Central of Ga. Ry., 287 I.C.C.

797, 799 (1953) (same).

The Termination Act requires the Board to adhere to ICC

precedents, unless and until such precedents are "revoked in
accordance with law by the Board . . . .* Id. 204(a), 109 Stat.
at 941. The law, in turn, prohibits an administrative agency
from departing from its past precedents without first providing a
correct, reasoned basis for its departure. See Motor Vehicle

Mfrs. Ass’'n v. State Farm Mut. Auto Ins. Co., 463 U.S. at 42

s

(1983); Brock v. Dun-Par Engineered Form Co., 843 F.2d 1135,
1137-38 (8th Cir. 1988); Consolidated Rail Gorp. v. STB, 93 F.3d

793, 799 (D.C. Cir. 1996).

WCTL and other shippers emphasized the importance of

the San Antonio decision in their comments filed with the Board.

(J.A. 1831-32). The Board, however, does not even cite the San
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Antonio decision, much less attempt to explain the Class Rate
Principle’s radical departure from San Antonio. For these

reasons, the Class Rate Principle should be set aside.

II.
THE ONE ROUTE/ONE RATE
PRINCIPLE IS WRONG

The STB’'s Class Rate Principle finds, in effect, that

CPL, MidAmerican and PPL challenged the wrong rate -- a class
rate. The STB then asks itself whether the three shippers could
have obtained a proper rate to challenge, a rate the STB usually
refers to as a "local unit-train rate" applicable only over a
bottleneck line segment. (Decision at 15-17; J.A. 3003-05). The
STB goes on to conclude, employing its One Route/One Rate Princi-
ple, that none of the defendant carriers had a statutory duty to
publish a "local unit train rate." Id. That Principle, as
discussed, supra, provides that a bottleneck carrier need not
voluntarily publish a local unit train rate so long as it has in

place an origin-to-destination route and rate.

A. The One Route/One Rate Principle Erroneously
Abrogates The Statutory Common Carrier
Qbligation

Former Title 49 provided that rail carriers providing
regulated service "shall provide for the transportation or
service upon reasonable request." Former 49 U.S.C. § 11101l(a).

Former Title 49 further required that carriers "shall publish"
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rates applicable to requested service. Former 49 U.S.C. § 10762.
Former 49 U.S.C. §§ 1110l1(a) and 10762 codified the common law

common carrier obligation. See American Trucking Ass’ns, 387
g =2E€€ American lrucking ASs’'ns

U.S. at 406-407.

The common law common carrier obligation is a strict

one that has been "rigorously construed" in favor of rail

service by the federal courts and the ICC. See B.J. Alan Co. v.

United Parcel Serv., Inc., 5 I.C.C.2d 700, 711 (1989), aff‘d sub
nom. B.J. Alan Co. v. ICC, 897 F.2d 561 (D.C. Cir. 1990). Accord

United States Energy Research and Dev. Admin. v. Akron, Canton &

Youngstown R.R., 359 I.C.C. 639 (1978) (requiring carriers to
transport spent nuclear fuels), aff’d sub nom. Akron, Canton &
Youngstown R.R. v. ICC, 611 F.2d 1162 (6th Cir. 1979), cert.

denied, 449 U.S. 830 (1980); Classification Ratings of Chemicals,

Conrail, 3 I.C.C.2d 331 (1986) (requiring carriers to haul

hazardous chemicals). As the Supreme Court has observed, the

common carrier obligation "is comprehensive and exceptions are

not to be implied." American Trucking Ass’'ns, 387 U.S. at 407.
The common carrier obligation requires a carrier "t&

carry all goods offered for transportation.” Id. at 406; Michi-

gan Pub. Util. Comm’n v. Duke, 266 U.S. 570, 577 (1925) (common
carrier is required to "serve all, up to the capacity of his
facilities, without discrimination and for reasonable pay.")

Pennsylvania R.R. v. Puritan Coal Mining Co., 237 U.S. 121, 133

(1915) (same). The common carrier obligation also requires that

common carriers accept goods for transportation at all reasonable
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locations, including reasonable points of interchange when the

traffic has originated on the lines of a second carrier. As the

ICC has explained:

We think that a common carrier is bound to
accept a car for transportation whenever such
a car is offered at places where it can rea-
sonably receive it. To determine whether or
not it will transport the car, the carrier
can not lawfully inquire into the ownership
and origin of the contents, nor into the
route over which it has been moved in order
to reach its rails. It can only ask that it
be given reasonable compensation for the
service it performs.

St. Louis, Springfield & Peoria R.R. v. Peoria & Pekin Union Ry.,
26 I.C.C. 226, 237 (1913).

The One Route/One Rate Principle erroneously abrogates

the statutory common carrier obligation. The text of former

Title 49 provides that carriers "shall" provide common carrier
service and rates. The text does not contain a corresponding
provision that carriers "shall not" be required to provide
service where they have in place one origin-to-destination
routing. The STB’s attempt to read in such an "implied" service
limitation is directly in conflict with the Supreme Court’s
admonition that "exceptions (to the common carrier obligation]
are not to be implied,"'S and overturns longstanding precedent
requiring carriers to "carry all goods"'® that are "offered at

places where [the carrier] can reasonably receive it." St.

Louis, Springfield & Peoria R.R., 26 I.C.C. at 237.

15 American Trucking Ass’ns, 387 U.S. at 407.
18 Id. at 406.
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Congress has made many changes in railroad regulatory
law in the last two decades. However, as this Court observed in
1993, while many changes have been made, Congress has chosen not
to reduce the common carrier duties requlated carriers owe to the
shipping public:

Congress passed the Staggers Rail Act
upon a finding that most transportation in
the United States today is competitive, that
the nation’s railroads have deteriorated
under the burden of unnecessary and ineffi-
cient government regulation, and that rail
tariffs should be more responsive to market
forces. Although Congress specifically set
as one goal of the Act "to assist the rail
system to remain viable in the private sector
of the economy," Staggers Rail Act, 94 Stat.
1895, 1897, it also preserved the statutory
common carrier obligations of rail companies
to all shippers.

National Grain and Feed Ass’'n v. United States, 5 F.3d at 309."7
The One Route/One Rate Principle’s assault on the common carrier

obligation must be set aside.

B. Through Route Law Does Not Support
The One Route/One Rate Principle

The STB looks to the law of through routes to justify

the One Route/One Rate Principle. A “through route" is an agree-

ment "between connecting railroads for the continuous carriage of

goods from the originating point on the line of one carrier to

destination on the line of another." . uthweste R
17 Since 1993, Congress has enacted the Termination Act.

That Act expressly "retains the existing legal duty of a rail
carrier to provide transportation upon reasonable requests -- the
‘common carrier obligation’." H.R. Rep. No. 104-422 at 183
(1395). See new 49 U.S.C. §§ 11101(a), (b).
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v. United States, 245 U.S. 136, 139 n.4 (1917). The STB appears
to conclude that through route law defines the contours of a
carrier’s common carrier obligations.'® The STB's conclusion is
predicated upon a fundamental misunderstanding of the law of
through routes.

At common law, rail carriers were permitted, but not

required, to enter into through route arrangements. See

Atchison, Topeka & Santa Fe Ry. v. Denver & New Orleans R.R., 110

U.S. 667, 680 (1884). The common law also provided that in the
event a common carrier chose to enter into through route agree-
ments, the carrier could select the through routings over which
it would provide service. As explained by the Supreme Court:

At common law, a carrier is not bound to
carry except on his own line, and we think it
quite clear that if he contracts to go be-
yond, he may, in the absence of statutory
regulations to the contrary, determine for
himself what agencies he will employ. His
contract is equivalent to an extension of his
line for the purposes of the contract, and if

'8 This conclusion thus forms the predicate for the STB’s
arcane One Route/One Rate Principle jurisprudence. According to
the STB, when the bottleneck carrier does not serve an origin,
the common carrier obligation requires the bottleneck carrier and
an origin carrier to enter into a through route agreement estab-
lishing a single route and rate, except in those instances when a
shipper has first entered into a transportation contract with an
origin carrier. (Decision at S5; Clarification Decision at 3-4;
J.A. 2993, 3154-55). However, when the bottleneck carrier serves
both the origin and destination, the STB holds a bottleneck
carrier’s common carrier obligation is satisfied when the bottle-
neck carrier offers a single-line route and rate from origin to
destination. In this instance, the common carrier obligation
does not require the bottleneck carrier to enter into a through
route agreement with a second origin carrier since, according to
the STB, through route law attempts to preserve the origin
carrier’s "long haul" rights. (Decision at 8; Clarification

Decision at 4; J.A. 2996-55).
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he holds himself out as a carrier beyond the
line, so that he may be required to carry in
that way for all alike, he may, nevertheless,
confine himself in carrying to the particular
route he chooses to use. He puts himself in
no worse position, by extending his route
with the help of others, than he would occupy
i1f the means of transportation employed were
all his own. He certainly may select his own
agencies and his own associates for doing his
own work.

Id. The absence of a through route agreement did not mean,
however, that a carrier could prohibit a shipper from transport-
ing its goods via two or more carriers over routings of a ship-
per’s choice. It simply meant that the shipper had to make its
own common carrier transportation arrangements with each individ-
ual carrier. Making such arrangements could prove quite burden-
some, however, since the shipper would have to make separate
arrangements with each carrier along its selected route of
movement, including separate billing arrangements, separate
interchange arrangements, and separate liability arrangements for
cargo loss and damage.

The nations first interstate rail regulation act, the
Act to Regulate Commerce of February 4, 1907, ch. 104, 24 Stat.
324, commonly known as the “Interstate Commerce Act,"” required
common carriers to establish reasonable facilities for the
interchange of rail traffic between their lines, (id., § 3, 24

Stat. at 380, codified as amended at former 49 U.S.C. § 10742),

but that Act, like the common law, imposed no mandatory through

route obligations on rail carriers. See Southern Pac. Co. v.

ICC, 200 U.S. 536, 554 (1906). However, in the Act of June 30,
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1906, ch. 3591, 34 Stat. 584, commonly known as the "Hepburn

Act," Congress amended the Interstate Commerce Act by adding a

provision granting the ICC the power to order carriers to enter

into through route agreements. Hepburn Act, § 4, 34 Stat. at

589, codified as amended at former 49 U.S.C. § 10705; See Thomp-

son v. United States, 343 U.S. 549, 554 (1952).

Both before and after the Hepburn Act was passed,
shippers generally preferred to transport goods from origin-to-
destination via carrier through route agreements. Such agree-
ments provided "one stop shopping” enabling a shipper to obtain
origin-to-destination service and rates by making arrangements
only with the originating carrier. Moreover, rates on through
routes were usually the lowest available between origins and
destinations. See Santa Fe, 279 U.S. at 771 n.l.

Because through route service was generally preferred
by shippers, most of the post-1906 case law involves actions by
shippers seeking through route service or claiming that such
service existed for their movements. Though through route
service was preferred by shippers, the ICC on occasion dealt with
the question of whether shippers retained their common law rights

to make their own arrangements with connecting carriers to move

their goods from origin-to-destination.

In its 1953 Routing Restrictions case, the ICC ad-

dressed a shipper’s options'in moving freight between origin and

destination where the carriers refused to enter into through

route agreements. In Routing Restrictions, the ICC observed that
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where a carrier refuses to establish a through route voluntarily,
a shipper may, at its option, petition the ICC for "a determina-
tion and an order requiring the establishment of additional
routes."” Id., 296 I.C.C. at 774. However, the ICC further held
that a shipper was not required to seek a through route prescrip-
tion as it had a second option -- making its own transportation

arrangements with each carrier:

On the other hand, a carrier may not,
except under extraordinary conditions, law-
fully refuse to transport a shipment from or
to any point on its lines which it holds
itself out to serve, including an established
interchange with a connecting line. Thus, a
shipper may secure transportation over any
route he selects, although he may be required
to use local billing to and from the junc-~
tions of the different lines composing the
route he selects, and to pay the charges
applicable over that route. . . .

Id. at 774-75.

The ICC observed that a shipper’s use of non-through
route arrangements to move its goods over the lines of two or
more carriers might be viewed as "an almost untenable paradox”

but that such a result was clearly permissible under the "through

shipment" doctrine:

The conclusion that through shipments
may be transported over the lines of two or
more carriers which are not a through route
might appear to present an almost untenable
paradox, but by this conclusion past deci-
sions of the Commission and the courts can be
reconciled. 1In B B . ca . Vv,
Denve R.G.R. Co., 233 U.S. 479 (1933), the
Supreme Court, when faced with a similar
situation, concluded that "while there was no
through rate and no through route, there was
in fact a through shipment * » =» -
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Id. at 775.

In 1970, the ICC addressed a related issue: whether a
shipper had to utilize. through route service when it was offered.
The ICC held that a shipper always retained its rights under §
11101(a) to "make its own arrangements" with carriers and could
not be forced to utilize through route service:

(A] rail carrier may not deny a shipper use

of its services, held out to the public,

merely because the shipper does not desire to
avail itself of so-called through route ar-

rangements. . . . ([S]hould a shipper desire,
in effect, to make its own arrangements for
combining local services . . . the duty of a

rail carrier pursuant to Section 1(4) [now
codified at 49 U.S.C. § 11101) is not dimin-
ished.

P.B. Mutrie Motor Transp., Inc., Extension -- Ex-Rail, 111 M.C.C.
251, 269-70 (1970).

Historically, shippers have preferred through route
service. However, the law has never mandated through route
service as the exclusive means for a shipper to obtain origin-to-
destination service, nor has through route law defined the
parameters of a carrier’s common carrier service obligations.

The law, from the common law, until the STB's Decision, has
always permitted shippers to make their own transportation
arrangements with connecting railroads, and has always imposed
upon carriers the duty to transport goods under these arrange-
ments. Indeed, with the advent of rail contracting, as well as
the practice of large shippers supplying their own cars to haul
their traffic, making their own arrangements with connecting
carriers frequently provides shippers -- and particularly bottle-
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neck shippers -- with the most flexibility and the best raijl
prices.

The law for the last 100+ years has been clear: if
they choose to do so, shippers can make their own arrangements
with rail carriers for purposes of providing origin-to-destina-
tion service, and rail carriers are required to transport goods
tendered under these arrangements. The Qne Route/One Rate
Principle constitutes an unwarranted and unexplained departure

from governing law.

C. The Other Authority Cited By The STB Does

Not Support The One Route/One Rate Principle

The STB cites numerous cases involving the establish-

ment of through routes, and the pricing structure on such routes,

as mandating the agency’s adoption of the One Route/One Rate
Principle. See, e.g., United States v. Illinois Centr. R.R., 263

U.S. 515, 522 (1924) (carriers may choose the form of pricing

when providing through route service); Metropolitan Edison co. v.
Conrail, 5 I.C.C.2d 385, 409 (1989) (same); Intramodal Rail '
Competition, 1 I.C.C.2d 822 (1985) (establishing STB’s "competi-

tive access rules"),'® aff’'d sub nom. Baltimore Gas & Elec. Co.

"  The STB refers to its rules codified at 49 C.F.R. Part
1144 as its "competitive access rules." (Decision at 7; J.A.
3105). These rules set forth regulations governing through route
matters, including the prescription of new through routes under
former 49 U.S.C. § 10705. See 49 C.F.R. § 1144.5 (1994). Prior
to the issuance of the Decision, the ICC/STB had never required
shippers to seek relief under former 49 U.S.C. § 10705’'s competi-
tive access rules as a prerequisite to obtaining maximum rate

relief under former 49 U.S.C. § 10704(a). See Iowa Power & Light
Co. v. Burlington N. R.R., Docket No. 40224, slip. op. at 3
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v. United States, 817 F.2d 108 (D.C. Cir. 1987). (Decision at 5;
J.A. 3103). These cases, however, do not mandate that shippers

utilize through route service to transport their goods from
origin-to-destination.

Similarly, former 49 U.S.C. § 1070la(a), cited by the
STB,?® does not compel a shipper to utilize through route ser-
vice against its will. This provision states that a rail carrier
"may establish any rate for transportation or other service
provided by the carrier.” Id. Former 49 U.S.C. § 1070la must be
read together with former 49 U.S.C. § 1110l(a) (carrier to
provide service on reasonable request). Thus, where a shipper
requests that a carrier provide specified service, it must
publish a rate which is responsive to a shipper’s service re-
quest. See Increased Rates on Coal, BN, Mont. to Superior, Wis.,
Docket No. 37135 (Decision served Jan. 4, 1980) (unprinted)
(carrier does not fulfill common carrier obligation where rate
provided does not correspond to service requested). Accordingly,
if a shipper does not request that a carrier provide through
route service, a carrier cannot comply with former § 1070la by
providing a through service rate since such a rate is not respon-
sive to the shipper’s service requeét.

The STB next cites the policy of "efficiency" in

support of its One Route/One Rate Principle. This policy, as

(Decision served Feb. 16, 1990) (unprinted) (rejecting carrier
request that shipper complaint seeking maximum rate relief be
initially determined under the competitive access rules).

2 See Decision at 5; J.A. 3103.
-28-



Y
* 7

conceived by the STB, provides that between any origin and any
destination, there is one preferred, efficient rail routing. The
STB assumes that the bottleneck carrier will select this routing,
and by requiring a bottleneck carrier to participate in a second
less efficient routing, efficiency will not be promoted. The STB
claims that the regulatory reforms set forth in the 4-R _Act and
the Staggers Act, and the case law construing those Acts, support
its efficiency findings. (Decision at 5-8; J.A. 3106).

The STB's efficiency arguments are wrong. Left to its
own devices, a bottleneck carrier will select a routing that
maximizes its revenues. (J.A. 2575). This may or may not be the
most "efficient" route in terms of mileage, service costs, and
other factors. In addition, fundamental economic principles
teach that competition -- not monopoly -- will ultimately produce
the most efficient operations. (J.A. 2585-87, 2935-40). Fur-
thermore, reducing a monopoly bottleneck’s power over rail
routings by allowing a shipper to craft competitive origin
routings is conducive to increased rail efficiency. Id. Such a
result, as discussed infra, also correctly comports with the ‘

Congressional intent in the 4-R Act and the Staggers Act to

promote, whenever possible, competition between rail carriers.?

Finally, the STB erroneously claims that allowing ship-

pers like CPL and MidAmerican the right to route their own trains

21 The Joint Appendix references in this paragraph are to
the Verified Statements submitted in the proceedings below by two
of the nation’s leading transportation economists: Dr. George H.
Borts of Brown University and Dr. Alfred E. Kahn of Cornell

University.
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would lead to a chaotic system of "open routing." (Decision at
6, J.A. 3104). In the proceedings below, CPL, MidAmerican, and
PPL were not advocating "open routing." Instead, those shippers
sought only to obtain one routing and/or rate offering in addi-
tion to the monopoly routing and rates offered by the bottleneck
carrier. The purpose of this second routing or rate was to
maximize competition for service over the non-bottleneck route.
Moreover, shippers could not advocate "open routing"
even if they so desired. Former 49 U.S.C. § 10742 limits ship-
pers’ routing flexibility, as shippers can request interline
movements only via "reasonable" interchanges. Id.®2 1If a ship-
per requests a route via an interchange that a carrier believes
is for some reason unreasonable, it can negotiate with the
shipper or, should negotiations fail, either the shipper or the

carrier can ask the STB to resolve the issue under § 10742.23

2 WCTL presented substantial evidence that the bottleneck
interchanges at issue in the proceedings below were reasonable
ones. &g J-Ao 2603-110

a Of course, carriers cannot claim relief from their
interchange duties under § 10742 on grounds that they are refus-
ing to interchange traffic to "freez(e] out” a competitor. 17
Cong. Rec. S3470, 3472 (1886) (statement of Sen. Cullom concern-
ing the initial version of what was former section 10742).
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III.

THE STB’S GREAT NORTHERN
PRINCIPLE IS WRONG

The STB's Great Northern Principle holds that shippers

cannot challenge the maximum reasonableness of a proportional
rate, by itself, where the origin-to-destination rate includes a

proportional rate.? According to the STB, this result is man-

dated by the Supreme Court’s 1935 decision in Great Northern.

The STB misreads Great Northern.

A. Great Northern Does Not Bar Proportional

Rate Prescriptions.
The STB’s construction of Great Northern is wrong

because it conflicts with both the Supreme Court’s 1929 decision

in Santa Fe, a decision cited with approval in eat Northern, as

well as with the ICC/STB’s own post-Great Northern precedents.

In Santa Fe, a rail carrier challenged the maximum
reasonableness of a proportional rate published by another rail
carrier. The Supreme Court (Brandeis, J.) upheld an ICC order
finding that the proportional rate at issue was unreasonable even
though there was no showing that the involved origin-to-destina-
tion rate was unreasonable. Justice Brandeis considered and

rejected the contention that the ICC lacked jurisdiction to

a As discussed, gupra, a proportional rate is a form of
pricing used when two or more carriers have entered into an
through route agreement. Proportional rate pricing involves a
tariff publication, or publications, where one or more partici-
pants in a through route publish a rate applicable only over that
participant‘’s lines. (Decision at 2 n.3; J.A. 3100).
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consider the maximum reasonableness of a proportional rate,
holding that "([t]he Commission’s power to declare rates unreason-

able applies alike to all rates":

The Commission’s power to declare rates un-
reasonable applies alike to all rates, be

they joint, local, or proportional. The
Commission may, and in controversies involv-

ing through rates often does, deal with one
factor only of the combination of rates which
make up the through rate, and that factor may
be a proportional rate.

Id. 279 U.S. at 776 (emphasis added).
In 1935, the Supreme Court held in Great Northern that

a shipper could not obtain a reparation order on traffic priced
using two separately published proportional rates, without first
demonstrating that the combined rate was unreasonable. A repara-
tion order refers to an order directing one or more carriers to
pay damages to a shipper equal to the difference between the
tariff rates paid in the past, and the maximum reasonable rates
the carrier or carriers could lawfully charge during the same
time period.

In Great Northern, the Court cited with approval its"

earlier Santa Fe decision, which the Court construed as permit-

ting a shipper to challenge the reasonableness of a proportional
rate alone, so long as reparations were not sought:

[The ICC] may determine whether a proportion-
al constituting a part of a combination rate
violates section 1 without passing upon the
validity of the rate as a whole. Atchison,
T. & S.F. Ry. v. United States, 279 U.S. 768,
776, 49 S.Ct. 494, 73 L. Ed. 947. But the
commission may not order or permit payment of
damages by way of reparation without finding
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that the amount of the charge was unjust and
unreasonable.

294 U.S. at 462-63.

The STB provides a bizarre rationale for not adhering
to Santa Fe. According to the STB, Santa Fe holds that while
carriers can institute cases challenging the maximum reasonable-
ness of a proportional rate, shippers cannot. This reading of
Santa Fe is wrong. At the time the Santa Fe was decided (1929)
and under the governing law below, Title 49 provided that any
"person” can file an action challenging the maximum reasonable-
ness of a freight rate. See 49 U.S.C. § 13(1l) (repealed); former
49 U.S.C. § 11701(b). Nothing in Title 49 (either then or now)
supports the STB’s arbitrary distinction that rail carriers can
challenge the reasonableness of proportional rates, but that
shippers cannot. Similarly, nothing in the Santa Fe or Great
Northern decisions even remotely suggests that the Supreme Court
intended to limit the ICC'’s jurisdiction to hear maximum propor-
tional rate cases solely to those cases instituted by railroads.
Rather, as Justice Brandeis held, the ICC has jurisdiction to
adjudicate "controversies" involving the maximum reasonableness
of proportional rates. Santa Fe, 279 U.S. at 776.

The STB’'sS Great Northern Principle also constitutes an

explained departure from prior ICC precedents involving prescrip-
tion of maximum reasonable proportional rates. Following the
1935 Great Northern decision, the ICC held on numerous occasions
that it could separately examine the reasonableness of a propor-
tional rate component of an origin-to-destination rate. See L.T.
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Barringer & Co. v. United States, 319 U.S. 1, 11 (1943); accord

Coast Transp. Co., Inc. v. Aberdeen & Rockfish R.R., 268 I.C.C.

439, 446 (1947) ("The contention that proportional rates may not
be separately considered finds little support in the decisions of

the Supreme Court or in our decisions."); see generally Charles

W. Berry, A Study of Proportional Rates, 10 I.C.C. Pract. J. 545,

566 (1943) ("There seems to be no doubt but the overwhelming
weight of authority now is to the effect that the Commission has
jurisdiction to consider the lawfulness of a separately estab-

lished rate on its own merits and without regard to the through

charges.").%

The Great Northern Principle should be set aside. Like

the STB's other principles, it misreads governing law and, in
adopting it, the STB simply ignores its own prior precedents

establishing the correct law.

B. Great Northern Does Not Bar Local

Rate Prescriptions.
CP&L, MidAmerican and PPL each challenged a "local" -

class rate and each asked the STB to prescribe to a local unit
train rate. A "local" rate is a rate applicable over the lines
of a single carrier. Ratio For R == 1 Determj -

nation, Ex Parte No. 394 (Sub-No. 1), 1993 ICC LEXIS 280 at *S

C The D.C. Circuit recently cited the Decision’s Class

Rate Principle, with approval. See Western Resources, Inc. v.
SIB, 109 F.3d 782, 784 (D.C. Cir. 1997). The D.C. Circuit

undertook no detailed review of the Class Rate Principle and

erred in its citation.
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(Decision served December 16, 1993). Local rate pricing can
occur when traffic originates and terminates on a single
carrier’s line, or can also apply as the measure of pricing on
through route movements (where the involved carriers have not
published proportional or joint rates over the route),® or on
non-through route movements. Routing Restrictions, 296 I.C.C. at
774-75. As the ICC observed in 1993:

A local rate, by definition, moves only over

the lines of one carrier. And a combination

of locals may move over the lines of more

than one carrier, but each carrier acts inde-

pendently of the other carriers, and as far

as the shipper is concerned, each leg of the
service essentially stands on its own.

Cost Ratio For Recyclables -- 13993 Determination, Ex Parte No.
394 (Sub-No. 1), 1993 ICC LEXIS 280 at *5.

The law is clear that a shipper can file a complaint
challenging the maximum reasonableness of an existing "local
rate" and obtain a prescription of a maximum "local rate' if the
shipper demonstrates that the existing local rate is unreasonably
high. Such cases are permissible both when the local rate
applies to traffic that originates and terminates on a carrier’s
line,¥ and in those cases where a shipper challenges a local

rate, used in combination with othér local rates, to achieve an

2 See St. Louis Southwestern Ry., 245 U.S. at 139 n.4. A

joint rate establishes a single rate applicable over a multi-
carrier through route. Id.

a See W TX. S. v. Burlingt . R.R., No. 41191
(Decision served Apr. 25, 1996), aff’d sub nom. Burlington N.
R.R. v. STB, No. 96-1229 (D.C. Cir. May 23, 1997) (prescribing
maximum origin-to-destination rates).
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origin-to-destination movement. See Midland Coal Co. v. Midland

1924); Phoenix Util. Co. V. Southern

valley R.R., 91 I.C.C. 571 (
Ry., 173 I.C.C. 500, 503 (1931).

Great Northern did not address the ICC/STB’'s power to
set maximum reasonable local rates, much less conclude that the
STB lacks the power to prescribe local rates. The cases that
have addressed this issue, discussed supra, uniformly conclude
that the STB does have the power to prescribe local rates when it
finds an existing local rate exceeds a maximum reasonable rate
level. Thus, had the STB properly exercised its authority (as
discussed in Argument I, supra), to determine the maximum reason-
ableness of the local class rates at issue in CPL, MidAmerican
and PPL, or had the STB ordered the bottleneck carriers to
publish local unit train rates as it could have done (see Argu-
ment II, supra), the STB clearly had the power to prescribe a

maximum reasonable unit train rate in the CPL, MidAmerican and

PPL cases.

Iv.

THE STB ERRED IN DISMISSING THE
CPL AND MIDAMERICAN COMPLAINTS

CPL and MidAmerican explain in their briefs why the STB
erred in dismissing their cases. WCTL/NITL provide only brief

supplemental arguments here.

Motions to dismiss in STB practice are "disfavored” and

"rarely granted":
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As a general rule, a motion to dismiss is a
disfavored request and rarely granted in
judicial and administrative proceedings.

See Garden Spot & N. Ltd. Partnership and Ind. Hi-Rail corp, -=-

Purchase and Operate -- Ind. R.R. Line Between Newton and Browns,
I11., Docket No. 31593, slip op. at 2 (Decision served Jan. 5,

1993) (unprinted). Nevertheless, the STB summarily granted the
extraordinary relief of dismissal in the CPL, MidAmerican and PPL
cases in a most arbitrary and capricious fashion.

The STB’'s use of the three misguided principles as the
basis for dismissing CPL’'s and MidAmerican’s complaints clearly
requires vacation of the dismissal orders and remand to the STB.

See 5 U.S.C. § 706(2)(A),(E); Motor Vehicle Mfrs. Ass’'n v. State
Farm Mut. Auto. Ins. Co., 463 U.S. at 43-44. Moreover, as CPL

and MidAmerican explain in their briefs, even if the Court
accepts the STB’s three principles as legally correct, the STB's
truncated, arbitrary and capricious attempt to apply these
principles to specific facts in each case also compels vacation
and remand of the dismissal orders. Id.

The STB also claims that it was justified in dismissing
the MidAmerican case because that case was not “"rip(e]" for
administrative adjudication. (Decision at 17; J.A. 3115). The
STB cites the D.C. Circuit’s decision in Burlington Northern?®
as the sole support for its ripeness conclusions. The STB'’s

reliance on Burlington Northern is misplaced. Burlington North-

2 Burlington N. R.R. v. STB, 75 F.3d 685 (D.C. Cir.
1996).
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ern involved a case where the STB ordered the BN to publish a
unit train tariff approximately a year and a half in advance of
the time that service could commence under the tariff. Id. at
687-88. The D.C. Circuit concluded that the STB lacked the
statutory authority to order the tariff filing that far in

advance of the commencement of service. Id. at 692-95. The D.C.

Circuit cited the San Antonio decision in Burlington Northern,
but found that decision not controlling because, in Burlington

Northern, the ICC chose not to adjudicate the reasonableness of

an existing class tariff rate. Id. at 695.

Unlike the case in Burlington Northern, the STB did not

order UP to file a unit train tariff rate applicable to
MidAmerican’s coal traffic. Instead, MidAmerican -- following

the San Antonio approach -- challenged an existing class rate.

As discussed, supra, the San Antonio decision, affirmed by this

Court, does permit the STB to adjudicate challenges to class
rates well in advance of the actual tariff movement.

Moreover, the rationale underlying the Burlington
Northern case has no application to MidAmerican. The Panel in
Burlington Northern held that the ICC’s tariff order was invalid
because it "compel(led] rail carriers to serve at rates other
than those of their choosing before completion of a Commission
proceeding assessing the rates.” Id. at 694. 1In MidAmerican,

however, MidAmerican challenged local class rates voluntarily

filed by UP.
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Finally, the D.C. Circuit reached the wrong result in
Burlington Northern.® 1In Burlington Northern, the ICC did not
direct the BN to publish or serve under "rates other than those
of [BN’s] choosing. . . ." Id. Rather, the STB simply directed
the BN to file whatever rate it saw fit to charge on the ship-
per’s unit train coal traffic. Thus, the ICC did not direct BN
to publish a particular rate, it simply directed BN to publish
whatever rate it thought should apply to the shipper’s unit train
traffic. That rate could -- and did -- remain in effect pending
the STB’s resolution of the shipper’s case assailing the maximum
reasonableness of the published rate. See West Tex. Util. Co. v.
Burlington N. R.R., No. 41191 (Decision served May 3, 1996)
(unprinted), aff’'d sub nom. Burlington N. R.R. V. STB, No. 96~
1229 (D.C. Cir. 1997).

v.
THE STB’S DISPOSITION OF THE
BOTTLENECK CASES CONFLICTS WITH THE
NAT RAIL TATION POLI
In the Staggers Rail Act, Congress promulgated a new
national rail transportation policy. That policy, building upon
legislative principles first enunciated in the 4-R Act, declares

that rail rates should be set by competition, where competition

exists, with maximum rate regqulation limited to markets where

= The STB argued vigorously in support of the exercise of
its jurisdiction in Burlington Northern.
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there is no competition. The national rail policy was codified

at 49 U.S.C. § 1010la and states in pertinent part:

(1)

(2)

(3)

(6)

to allow, to the maximum extent possi-
ble, competition and the demand for

services to establish reasonable rates
for transportation by rail;

to minimize the need for Federal regula-

tory control over the rail transporta-
tion system and to require fair and
expeditious regulatory decisions when
requlation is required;

»* * *

to ensure the development and continua-
tion of a sound rail transportation

system with effective competition among

rail carriers and with other modes, to
meet the needs of the public and the
national defense;

to foster sound economic conditions in

transportation and to ensure effective

competition and coordination between
rail carriers and other modes;

to maintain reasonable rates where there

is an absence of effective competition

and where rail rates provide revenues
which exceed the amount necessary to
maintain the rail system and to attract

capital;
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49 U.S.C. § 1010la (emphasis added).¥® The actions taken by the
shippers in the Bottleneck Cases fully comply with the pertinent
national transportation policy.

The first, fourth and fifth transportation policies
call upon shippers and carriers to "maximize" inter-railroad
competition. The bottleneck shippers’ actions clearly adhere to
these policies, because they seek to allow the market to deter-
mine the rates for the traffic to the maximum extent possible,
i.e., over the segment of the route subject to competition.

The sixth national transportation policy recognizes
that where competition is absent, rail carriers providing common
carrier service must "maintain reasonable rates. . . ." 49 U.s.C.
§ 1010la(6). The gravamen of the bottleneck shippers’ separate
complaints was that the bottleneck carriers faced no effective
competition, and, as a consequence, sought to extract unreason-
ably high rates over the bottleneck line segments. The bottle-
neck shippers’ resort to the STB to adjudicate their maximum rate
complaints thus also fully complies with the sixth national
transportation policy.

The STB reads the national rail transportation policy

differently. According to the STB, the pro-competitive policies

0 Congress intended that the national railroad transpor-
tation policy guide the ICC and STB in interpreting and applying
the requlatory provisions in Subtitle IV of Title 49. Chesapeake

& Ohio Ry. v. United States, 704 F.2d 373, 376 (7th Cir. 1983);
chaffer Transp. Co. v. United States, 355 U.S. 83, 87-88 (1957)

(explaining that the National Transportation Policy "is the
yardstick by which the correctness of the Commission’s actions

will be measured").
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that lie at the heart of the rail transportation policy must give
way. to the specific requirements of its three Principles. Those
Principles, in effect, relieve the bottleneck carrier of any
necessity to compete with other available origin carriers serving
both the origin and destination and, when the bottleneck carrier
dces not serve the origin, allocate the benefits of origin compe-
tition to the bottleneck carrier.

The STB’'s three Principles are wrong for the reasons
discussed, supra. Moreover, the result of those policies --

aggrandizing bottleneck carriers’ revenues at the expense of

captive rail shippers -- finds no support in the 4-R Act, the
Staggers Act, the Termination Act, or the national rail transpor-
tation policy. In these laws and statutes, Congress intended
that shippers skillfully deploy marketplace strategies to maxi-
mize competition. American Short Line R.R. Ass’n v. United
States, 751 F.2d 107, 113 (2d Cir. 1984). That is precisely what
the shippers in the proceedings below attempted to do.
Ultimately, the STB appears to have been swayed by tﬁe
railroad industry’s repeated admonitions that requiring carriers
to compete over bottleneck line segments could bankrupt the rail
industry. (J.A. 836-37, 856-58). Not only are the railroads’
pleas of financial hardship preposterous,’ the railroad indus-
try’s collective position that competition will ruin the industry
constitutes a direct repudiation of Congressional intent, codi-

fied in the rail transportation policy, that the commercial

3 See J.A. 2508-21.
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interests of both shippers and carriers is best advanced by
promoting rail éompetition and competition-set rates.

Congress clearly was concerned about the financial
health of the rail industry when it enacted the 4-R Act and
staggers Act. However, Congress concluded that the best way for
the rail industry to become financially healthy, and to obtain
adequate revenues, was to allow the railroad industry to compete
for business, rather than permitting the industry to exploit
captive rail shippers with monopoly prices via unrestrained
"differential pricing” -- i.e., pricing in accordance with demand
for services. As the STB itself observed in a 1996 decision:

(Tlhe rail transportation policy (RTP) found
at 49 U.S.C. 1010la states that, in regulat-
ing the railroad industry, it is the policy
of the United States Government "to allow, to
the maximum extent possible, competition and
the demand for services to establish reason-
able rates for transportation by rail; » » »
and to ensure the development and continua-
tion of a sound rail transportation system
with effective competition among rail carri-
ers * * * to meet the needs of the public * »*
* ”

.

We recognize that carriers in competi-
tive markets are less able to price differen-
tially than carriers in monopoly situations,
and that differential pric¢ing is one way in
which carriers can move toward revenue ade-
quacy. But, while it was aware of the poten-
tial conflict between revenue adequacy and
competition, Congress determined that the
public would benefit from increased competi-
tion. Staggers Act Conference Report [H.R.
Rep. No. 96-1430) at 114. 1Indeed, while it
clearly sought to promote railroad earnings,
Congress concluded that the best "way to
attain revenue adequacy (was] by means of the
interaction of competitive forces." Amerjican
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shoge tine R. . Ass‘'n . nicad Sraces, 75!
F.2d 107, 113 (24 Ciz. .38%4).

Thus, we do not believe that we should
administer the Congressicnal policy directing
us to promote revenue adequacy at the expense
of the clearly articulated policy, in the RTP

that we advance competition.

’ slip'

The STB’s failure to properly implement the national
rail transportation policy provides yet another ground for

setting aside the decisions under review.

CONCLUSION

For the reasons set forth herein, the STB’s Decision
and its Clarification Decision should be vacated in the manner

requested herein, and remanded to the STB.

Nicholas J. DiMichael chael Loftus

Frederic L. Wood Jo H. LeSeur
Karyn A. Booth Christopher A. Mills
DONELAN, CLEARY, WOOD SLOVER & LOPTUS .

& MASER, P.C. 1224 Seventeenth Street, N.W.
1100 New York Avenue, N.W,. Washington, D.C. 20036
Suite 750 (202) 347-7170
Washington, D.C. 2000S
(202) 371-9%00 Attorneys for Western Coal

Traffic League ]
Attorneys for The National
Industrial Transportation League
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BEFORE THE
INTERSTATE COMMERCE COMMISSION

In The Matter Of:
Ex Parte No. 445 (Sub-No. 1)
INTRAMODAL RAIL COMPETITION

JOINT COMMENTS OF
THE WESTERN COAL TRAFFIC LEAGUE
THE CONSUMER OWJ??JPOWER COALITION
The Western Coal Traffic League ("WCTL") and the Con-
sumer Owned Power Coalition ("COPC") hereby submit these Join:
Comments in response to the Notice of Proposed Rulemaking served

on March 28, 1985, and published in the Federal Register on April
2, 1985 (50 Fed. Reg. 13051).

IDENTITY AND INTEREST

A. The Western Coal Traffic League

WCTL is a voluntary association formed in 1976. It is
comprised of shippers and receivers of coal mined west of the
Mississippi. Each WCTL member is a major consumer of western
coal, and each moves substantially all of its coal by rail.
Presently, the total coal requirements of WCTL members exceed 40

million tons per year.



WCTL was an active participant in the Ex Parte No. 456

process which led directly to the instant proceeding. Because
the preponderance of its members enjoy little or no effective
competition for the transportation of their coal, WCTL was es-

pecially involved in the phase of Ex Parte No. 456 devoted to

consideration of issues and problems of competitive access. 1Its
continued commitment to pursuit of its members' interests in this

important area prompts WCTL's participation in this proceeding.

B. Consumer Owned Power Coalition

COPC is an association comprised of the American Public
Power Association, the National Rural Electric Cooperative Asso-
ciation, and numerous other power service organizations, non-
profit consumer owned electric utilities, and joint power agen-
cies. COPC members represent a wide national cross-section of
coal users. All members, to varying degrees, depend upon coal to
fuel their power generation facilities.

Like WCTL, COPC was an active participant in the "com-

petitive access" phase of Ex Parte No. 456. As an association

whose members generally find themselves captive -- at origin,
destination, or both -- to individual rail carriers, COPC like-
wise harbors a serious interest in this proceeding, and in the
attendant claims that one or both of the proposals under consid-
eration by the Commission here would "solve" existing problems of

competitive rail access.
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COMMENTS

In this proceeding, the Commission has asked for com-
ments on its proposal to adopt, as final rules, a set of guide-
lines proposed jointly by the Association of American Railroads
("AAR") and the National Industrial Transportation League
("NITL"), to govern the Commission's future handling of disputes
over certain intrarailroad operating practices, i.e., the cancel-
latiorn and/or prescription of joint rate and through route agree-
ments, and the establishment of reciprocal switching arrange-
ments. The AAR/NITL proposal, which is also subscribed to by the
Chemical Manufacturers Association ("CMA"), is an outgrowth of a
private agreement reached by these two parties in the context of

Ex Parte No. 456, The Staggers Rail Act of 1980 -- Conference of

Interested Parties.

As an alternative, the Commission has proposed to adopt
a competing plan suggested by a group known as Railroads Against
tonopoly ("RAM"). The RAM proposal is very similar to that of
AAR/NITL with respect to joint rates and through routes, thoughn
it differs somewhat on the issue of reciprocal switching and
addresses briefly the matter of terminal trackage rights, a sub-
ject avoided altogether in the AAR/NITL agreement.

WCTL and COPC do not object in principle to the adop-
tion of either the AAR/NITL or the RAM proposals. They acknow-
ledge that for some shippers, the guidelines set forth in those
proposals may be of some help in certain situations. Moreover,

there is nothing in either of the proposals in and of themselves




which would be contrary to the interests of the members of either
WCTL or COPC.

The principal purpose of these Comments, however, is to
voice -- forcefully and for the record -- the strong objection of
WCTL and COPC to the efforts of certain parties to portray this
proceeding as containing the "solution" to all shipper problems
of competitive rail access, and in particular those of captive
shippers of bulk commodities. 1In truth, these proposals offer no
real "solutions"™ at all. The AAR/NITL agreement is basically a

substantive affirmation of the status quo. The RAM proposal of-

fers a minimal improvement in the existing state of affairs, but
it is opposed by virtually all the Class I railroads. Neither
proposal offers meaningful relief to captive shippers; in the
absence of positive, significant Commission action on other sub-
stantive issues -- particularly those relating to competitive

trackage rights -- only Congressional intervention can help.

A, The Proposals Set Forth In The Notice Would Not
Resolve Problems of Competitive Access Faced By
Captive Rail Shippers

Since the initiation of the Ex Parte No. 456 process,

WCTL/COPC have been fearful that the proceeding would be used by
some to attempt to sabotage ongoing legislative efforts on behalf
of captive shippers -- particularly coal shippers. From the
outset, it was clear that captive shippers were the only parties
affected by the proceeding who had absolutely nothing to gain by

it. While the AAR -- currently holding the upper hand before the
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ICC on all major substantive issues -- was not about to grant any
meaningful concessions which would significantly disturb the

status guo, it was at the same time plain that any "agreement"

reached in any of the different phases of Ex Parte No. 456 would

be touted as a "solution" to the particular issue addressed. If
captive shippers refused to participate in this illusory process,
it was made clear to them that they would be labeled "obstruc-
tionists," unwilling to negotiate answers to their disputes with
the railroad industry (notwithstanding the essentially non-
negotiable status of those issues which were of concern to ship-
pers, but already had been "resolved" in the carriers' favor by
the ICC or the courts).

The Hobson's Choice facing captive shippers, and the

potential for Ex Parte No. 456 turning by default into a white-

wash for the status quo, was recognized by various Members of
Congress, who communicated their concerns to the Commission (see
Exhibits A-D, attached hereto). Shippers, too, tried to avert
this undesirable result by asking the Commission to define the

scope of Ex Parte No. 456 to exclude consideration of issues

where it was known (a) that a meaningful agreement could not be
reached, or (b) that even if agreement were reached, implementa-
tion would require Congressional action or the reopening of a
settled ICC proceeding (see Exhibit E). The Commission, however,
supported by the AAR, pressed ahead: Congress was reassured that

no effort to supplant or sidetrack pending legislation was



underway, and the captive shippers' procedural motions were de-

nied.

In the so-called "competitive access" phase of Ex Parte

No. 456, negotiations began almost immediately among representa-
tives of the AAR, NITL and CMA in connection with issues of major
concern to the two shipper groups -- joint rates and through
routes. Without belittling the value of those negotiations to
the parties involved, WCTL/COPC did not join in the discussions,
since the interests of their members would be largely unaffected
by changes in ICC policy respecting those issue areas. One area
in which WCTL/COPC did hold an interest was trackage rights as a
tool for enhancing competition, but from the start it was clear
that the AAR would not discuss this particular issue, and would
actively oppose any effort to bring it within the rubrick of the

competitive access phase of Ex Parte No. 456. WCTL/COPC there-

fore retired to the role of observer, refraining from opposing
the ongoing negotiations, but anxious to point out that the re-
sults were not to be taken as a comprehensive resolution of all
outstanding differences between shippérs and carriers with regard
to competitive access issues.

Unfortunately, the agreements subsequently reached by
AAR/NITL and AAR/CMA have been advertised as precisely that, and
WCTL/COPC now have no doubt that whatever is ultimately adopted
by the Commission in this proceeding (be it the AAR/NITL plan,
the RAM plan, or some combination) will become the basis for

claims that any pre-existing problems of competitive access have

L
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been solved, and further action by the Commission, the courts or
the Congress is unnecessary (see, e.g., Exhibit F hereto). The
Commission, to be sure, has not as yet attempted to promote this
view before either Congress or the public, but it has neverthe-
less already taken hold in some quarters (see Exhibit G).

In point of fact, neither the AAR/NITL agreement nor
the alternative RAM proposal is responsive to the fundamental
competitive access problem experienced by coal and other captive
shippers: the refusal of market dominant rail carriers to graht
trackage rights on reasonable terms to competing carriers or to
the shipoer to allow access to another carrier or mode of trans-
portation. Thus, while these proposals may find favor with their
sponsors and certain segments of the shipping public, and may in
fact provide some minimal improvement in the status quo for these
shippers, they do not offer meaningful relief to captive shippers
and do not obviate the need for corrective measures such as those
embodied in the Consumers Rail Equity Act and the Railroad Anti-
monopoly Act of 1985.1

As noted above, WCTL/COPC do not object per se to the
adoption of either proposal as set forth in the March 23
Notice. WCTL/COPC submit, however, that should the Commission

issue formal rules embodying one or the other (or a combination

1 Indeed, the AAR/NITL "compromise" is even viewed with skepti-
cism by some of the signatories' own members. See, e.9.,
Comments of Eli Lilly and Company, May 17, 1985 (a member of

NITL, Lilly found itself unable to endorse the agreement with AAR
on grounds that it failed adequately to serve shipper interests
on issues of competitive access).



of both), they should be accompanied by a clear statement that
(a) the rules will not represent the exclusive means by which
shippers can seek to make use of the "pro-competitive" provisions
of the Interstate Commerce Act -- especially those provisions not
addressed by the rules; (b) the rules do not represent a consen-
sus among users of rail service as to the proper resolution of
competitive access problems; and (c) the rules do not address the

fundamental competitive access problems of concern to captive

shippers.

3. The Commission Should Still Proceed To
Re-evaluate Its Policy Concerning Trackage Rignts

The fact that neither of the proposals included in the
Notice contains substantive guidelines for aggressive use of the
Commission's power to order trackage rights pursuant to 49 U.S.C.
§11103(a)2 should not distract the Commission from the availa-
bility of this tool to foster competition in connection with
origin and/or destination service for many captive shippers. 1In
the case of coal, for example, §11103(a) -- if properly inter-

preted and actively utilized -- could take the Commission a long

2 Section 11103(a) provides that the ICC may:

require terminal facilities, including main-
line tracks for a reasonable distance outside
of a terminal, owned by a rail carrier . . .,
to be used by another rail carrier if the
Commission finds that use to be practicable
and in the public interest without substan-
tially impairing the ability of the rail
carrier owning the facilities . . . to handle
its own business ., . . .



way toward engendering effective competition in the transporta-
tion of coal from origin mines to mainline tracks, or from such
tracks to end-use destination points.

The words "terminal” and "terminal facilities" are not
specifically defined in the Interstate Commerce Act. However,

the case law holds that the terms must be construed broadly, in

light of the "remedial purposes™ of §11103(a). City of Milwaukee

v. Chicago and Northwestern Railway, 283 I.C.C. 311, 314 (1951);

accord, Union Pacific -- Control =-- Missouri Pacific; Western

Pacific, 366 I.C.C. 459, 575 (1982), affirmed sub nom. Southern

Pacific Transportation Company v. I.C.C., 736 F.2d 708 (D.C. Cir.

1984).3 In keeping with these principles, the Commission has
construed "terminal facilities" to include spurs, sidings and

industrial team tracks -- i.e., facilities designed for the pick-

up or delivery of freight. See Use By Erie of Niagara Junction

Railway Company Terminals, 269 I.C.C. 493, 497-99 (1947), and

cases cited therein. Indeed, the ICC traditionally has included
in the term "terminal facility" any property of a carrier (or in
respect to which a carrier is "entitled to the enjoyment") which

"assists in the performance of the functions of a terminal.” CSX

3 In Union Pacific the ICC reviewed the legislative history of
§11103(a) and the case law applying it, and concluded that the
primary purpose of the provision was to eliminate the duplication
of rail facilities that would result if every railroad had to
build its own line into an area in order to compete for traffic
in that area. Id., 366 I.C.C. at 575. The ICC went on in that
case to prescribe trackage rights under §11103(a) for both DRGW
and Southern Pacific specifically in order to permit those rail-
roads to compete for traffic without building new lines to reach

it. Id4. at 576, 588.
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Corporation -- Control -- Chessie and Seaboard Coast Line, Inc.,

363 I.C.C. 518, 585 (1980).

The foregoing principles and precedents clearly would
support a finding that a coal mine loading facility or, alterna-
tively, a utility plant unloading facility could qualify as a
"terminal” under the Act. Each would constitute a station at
which coal pick-up or delivery service -- as opposed to line-haul
service -- is performed, a clear and traditional earmark of a

terminal facility. See Pick-Up and Delivery Limits at Los

Angeles, California, 293 I.C.C. 663, 671 (1954) .,

Similarly, WCTL/COPC submit that in most cases the
dominant carrier's trackage between the origin or destination
point and the nearest lines of a competing carrier could be con-
sidered to be within a "reasonable distance" of the origin or
destination. What is to be considered a "reasonable distance" is
determined on the basis of the pParticular facts of each case.

Union Pacific, supra, 366 I.C.C. at 57s. However, the Commission

has already found mainline tracks for 12 miles outside terminals
to be within a reasonable distance from those terminals,4 on
grounds that just as easily would support a similar finding with

regard to trackage twice as long.3 This conclusion is fully

4 Also worthy of note is the case of Florida East Coast Rail-
way Company v. U.S., 256 F. Supp. 986 (M.D. Florida 19 6), where-
in it was held that a line otherwise qualifying as a "terminal
facility"” would not be removed from ICC authority simply because
the owning carrier also used the track for mainline through
trains. See also City of Milwaukee, supra 283 I.C.C. at 315.

3 " Parenthetically, it should be pointed out that the so-called
(Continued)

Je
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consistent with the purpose of §11103(a) noted supra: to permit
inter-carrier competition without a duplication of physical fa-
cilities. Moreover, such an interpretation is Supported by hold-

ings in Florida East Coast and City of Milwaukee, supra, that the

determinative consideration must be the use that will be made of

the tracks by the tenant carrier. See also Union Pacific, supra,

366 I.C.C. at 575, 588. So long as the tenant would be using the
tracks simply to reach the origin or destination to which it
seeks to provide competitive service, and is not asking to use
more trackage than necessary for that purpose, the trackage it
needs should be considered a "reasonable distance" from the
terminal facility involved. 14.6

WCTL/COPC also submit that the "public interest" and
"substantial impairment"” tests of §11303(a) can in most cases be
met in connection with the imposition of trackage rights as a

means to generate competition for otherwise captive coal traffic.

Reebie Study recently completed for the Commission proposed to
consider "competitive" any rail line interchange located within
25 miles of a shipper's origin or destination point. While WCTL/
COPC do not agree with this characterization in the context in
which it is used in the Study, it is nevertheless supportive of
the notion that a competing rail interchange 25 miles from origin
or destination could be considered a "reasonable distance" away
from such a terminal for Purposes of §11103(a).

6 Compare Finance Docket No. 29908, Delaware and Hudson
Railway Company and New York Department of Transportation --

Exemption for Use of Terminal Facilities, unprinted decision
served May 3, 1983, in which the ICC held that certain Conrail
tracks, which the D&H needed to use in order to reach shippers on
two branch lines that Conrail was abandoning, were terminal
facilities; but that an additional Conrail track which D&H wanted
to use for its own operating convenience but which it did not
need in order to reach shippers, was not a terminal facility.



The ICC has essentially treated the "substantial im-
pairment” test as a question of physical capacity: would the
addition of the tenant's traffic and trains so congest the facil-
ities that the owning railroad's own operations would be adverse-

ly affected? See, e.g., Union Pacific, supra, 366 I.C.C. at S575-

76. In most cases, operations by one carrier over relatively
short stretches of another carrier's track to serve a specified
origin or destination -- which will not constitute added traffic
but rather will handle traffic that otherwise would move in the
dominant carrier's trains -- would not interfere materially with
the owning carrier's use of its tracks and other facilities.
This would be particularly true if the line "chosen" by the
tenant is one that is not integral to the owning cérrier's cther
train operations.

The "public interest" test should also be met in most
cases. In addition to the aforementioned ICC statements regarding
the purpose of §11103(a), the 1984 Review Board decision in

Finance Docket No. 30137, Southern Pacific Transportation Company

v. Missouri Pacific Railroad Company, decision served May 25,

1984, supports active use of §11103(a) in the manner described
here. 1In that case, the Review Board addressed the public inter-
est test by noting that "[u]nder the Staggers Rail Act of 1980,
competition is presumed to be in the public interest. See, 49
U.s.C. §l0l0la(l), (4), and (5)." Id. at 14. The Board went on
to find that trackage rights under the circumstances involved

would promote head-to-head competition between the carriers in-

s —
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volved for traffic destined for the terminal in question, without
naterially impairing the owning carrier's other operations, and
thus served an "actual [public] necessity."” Id.

The use of §11103(a) to require the granting of track-
age rights over lines connecting mainline track to captive origin
and destination facilities in order to generate head-to-head rail
competition plainly would be in the public interest, and would
further Congress' goal of substituting free market competition
for regulation wherever possible. It would also advance the ad—
mirable commitment to intramodal competition for coal transporta-
tion services reflected in, e.g., the ICC's several decisions in

finance Docket No. 29066, Chicago and Northwestern Transportation

Comnanv Approval Of Terms Of Construction, Ownership And Opera-

tion Of A Line Of Railroad In Campbell And Converse Counties,

Wyoming.
WCTL/COPC and others advanced the position outlined

above in the course of Ex Parte No. 456, in the hope of influ-

encing the sub-conference on competitive access issues to include
a suitable recommendation in its final report. As matters turned
out, of course, there was no "final report" as such, and the
Commission instead has instituted this proceeding at the behest
of AAR/NITL and CMA. The pendency of this proceeding and the
limited scope of the proposals under consideration herein, how-
ever, should not hamper the Commission in its deliberation of
alternative or additional options in the area of competitive

access. Included specifically among these options, WCTL/COPC



submit, should be an aggressive policy on trackage rights under

§11103(a).

C. Comments On Specific Questions
Posed By The Commission

In the Notice, the Commission posed ten specific ques-
tions concerning the AAR/NITL and RAM proposals. While the ques-
tions are phrased in such a way as to be directed in the first
instance to the proponents of the proposals, other parties are
not (and should not be) precluded from responding or commenting
on the issues raised by the Commission's inquiries. 1In the
interest of providing the Commission with as much public input as
possible prior to its resolution of the matters raised herein,

WCTL/COPC will address each inquiry in turn.

1. Is it the petitioners' intention that the
stated circumstances would be the only ones
under which the Commission would suspend com-
petitive access disputes?

Obviously, WCTL/COPC cannot speak to the intent of the
proporents of the two proposals (though CMA, in its comments,
makes clear that it is not its intent to so limit the Commis-
sion's exercise of its discretion). WCTL/COPC submit, however,

that the circumstances described in the proposals should not be

the only conditions under which a suspension could be ordered.
At most, those circumstances should be considered grounds for a
"quaranteed"” suspension. If a shipper or challenging railroad

can show other sound reasons supporting suspension of a proposed



tariff which would impact upon issuyes of competitive access
(e.g., a defective tariff publication under 49 U.s,(C. §10762 ang
the Commission's regulations thereunder), the Commission should
still act to grant the Petition, even though the Specific condi-

tions set forth in Part (¢) of the AAR/NITL Proposal and Part (a)

of the RAM Proposal may not be met,

2. Do the caveats/prohibitions on use of geo-
graphic and product competition reflect an
agreement among the parties that intermodal
competition is relevant and should be con-
sidered in Competitive access Proceedings?

certainly on the question of Suspensions under both Proposals
(and investigations under the RAM Plan), potential intermodal
competition is to be £xcluded from consideration. Becauyse Parts
(d) and (e) of the AAR/NITL Plan (on the Ssubject of joint rates
and through routes) and Part (d) of the RAM Proposal make
specific reference to the "policies of 49 U.s.c. §10101a," how-
ever, WCTL/COPC assume that intermodal competition considerations
would be relevant under these Provisions.

With regard to reciprocal switching, WCTL/COPC submit
that the language and legislative history of 49 U.s.cC. §11103(c)
make clear that only direct rail competition is to be taken into

account. The Commission has itself confirmed this interpretation

as recently as 1983. gee Delaware & Hudson Railway Co. v. Con-

solidated Rail Corp., 367 1.C.C. 718, 727 (1983). The AAR/

NITL and RAM Proposals should be interpreted accordingly.
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3. Are the 49 U.S.C. 10705a protections regarding
Class III carriers intentionally outside the

scope of the proposals?

By their terms, the AAR/NITL and RAM proposals do not
address the protections afforded Class III carriers under 49
U.5.C. §10705a. This omission, however, should not be given any
significance by the Commission. The Class III protections in the
area of joint rates and through routes are established by

statute, and therefore cannot be altered or diminished by the

outcome of this administrative proceeding.

4, How do the parties intend the Commission de-
fine "would utilize," in Parts (c¢) and (e) of
the AAR/NITL agreement and Part (e) of the RAM
proposal? Is a simple allegation intended to

be sufficient?

WCTL/COPC submit that the only minimum threshold that
should be set is that which would exclude situations where no
traffic was moving at all, and there was not reasonable prospect
for future movements. The cost of prosecuting a complaint pro-
ceeding should be a sufficient deterrent to the bringing of "aca-
demic" actions; a substantive, Commission-imposed threshold would
run the risk of improperly excluding a complaint which rightfully

may be maintained under the governing standards of relief.

S. Are the rules intended to have only prospec-
tive effect, or do the parties intend that
they be applied to pending cases?

WCTL/COPC find it difficult to conceive of a circum-

stance wherein application of the standards set forth in either



s

proposal to a pending case would result in manifest injustice to
any party. This being so, and in the absence of legislative
direction to the contrary, it is submitted that such rules as may
be adopted herein should be applied to pending matters, consis-
tent with established principles of administrative law. See

National Labor Relations Board v. New Columbus Nursing Home,

Inc., 720 F.2d 726, 729 (Sth Cir. 1983); New England Power Co. v.

United States, 693 F.2d 239, 244 (1st Cir. 1982).

6. What role, if any, is the Commission expected
to play in implementing Pa-t (£) of the [AAR/
NITL] agreement?

Litigation under the federal antitrust laws is the
exclusive province of the courts. WCTL/COPC therefore see no
role for the Commission in implementing Part (f) of the AAR/NITL
proposal, should it be adopted. 1In light of this jurisdictional
fact, however, WCTL/COPC have serious doubts as to the authority
of the Commission to formally adopt such a rule. Should the

Commission do so, the final notice should include a full discus-

sion of the legal authority for the action.

7. What is included in the term "costs" as used
in Parts (d) and (e) [of the AAR/NITL pro-
posal}?
WCTL/COPC submit that a proper interpretation would be
Rail Form A variable costs, given that a cost-to-revenue ratio is

prescribed for use.
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8. The Union Pacific has expressed concern that
the [AAR/NITL] agreement does not preserve the
distinction between the statutory standards
for reviewing proposed cancellations [49
U.S.C. 10705(e)(1)] and those for establishing
new joint rates and through routes [49 U.S.C.
10705(a)(2)]. 1Is this concern warranted?

As noted supra, the outcome of this proceeding cannot
alter or diminish existing statutory protections or distinc-
tions. The Union Pacific's concern, therefore, would appear to
be met by its ability to plead its case under the applicable
statutory provisions as they now stand, unaffected by such action

as might be taken by the Commission here.

9. What is the effect of Parts (e)(5) and (f)(l)
[of the RAM proposal]?

The plain meaning of the provisions is that Class III
railroads, and Class I and II railroads with less than the stated
revenue shares, are exempted from application of the reciprocal
switching and terminal trackage rights provisions insofar as they
would require those carriers to engage in reciprocal switching or

grant trackage rights to others.

10. What is intended by Part (£)(2) [of the RAM
proposal]?

The impact of the provision appears to be that in es-
tablishing trackage rights fees, the Commission should take care
to avoid setting the fee so high that the tenant carrier cannot

offer shippers rates competitive with those of the owning car-
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rier, and still generate a sufficient return to justify bidding

for the traffic.

CONCLUSION

If the Commission decides to adopt final rules in this

proceeding of the type proposed by AAR/NITL and RAM, they should

be accompanied by a clear statement that (a) the rules do not

represent the exclusive means by which shippers can seek to make

use of the "pro-competitive" features of the Interstate Commerce

Act (particularly the trackage rights provision set forth at 49

U.S.C. §11103(a)); (b) the rules do not represent a consensus

among users of rail service as to the proper resolution of com-

petitive access problems; and (c) the rules do not address the

fundamental competitive access problems of concern to captive

shippers.

By:

OF COUNSEL:
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Chairman Peese Taylor
Interstate Commerce Camission

wWashington, D.C. 20423
Dear Chairman Taylor:

The ICC's initiative in a number of proceedings in the areas of
maximum reasonable rate guidelines, standards for railroad revenue adequacy
and the market dominance guidelines have given me a strong indication of
the manner in which the Commuission is implementing the Staggers Rail Act
of 1980.

It was based on the Cammission's initial and final decisions in
these proceedings that I determined little consideration was being given
to the so-called "captive shiprper” provisions of the 1980 Act. For this
reason, I introduced H.R. 2584 to, in effect, remove much of the discretion
the Camnission has had in these key areas.

I now note the (ommission's issuance of the notice instituting Ex Parte
No. 45€, The Staggers Rail Act of 1980 — Conference of Interested Parties.
Frankly, I view this proceeding as being counterproductive to the orderly
resolution of the more substantive issues already on the Commission's piate.
Many of these issues, such as the maximum reasonable rate guidelines, have
been pending for years and the Commission could accamplish far more by
devoting its full attention to their final resolution.

At this point, I fully intend to pursue a lecislative remedy *o what
I view as a serious deficiency in the 1930 Act's implementation cduring the
next Congress. 3ased on the record established during oversight hearings on
the Act, I would expect that consideration will be given to such legislation
early in the 99th Congress. However, as always, I would welcome any suggestions
the Cammission may have in this regard and would recommend that if the proceed-
ing in Ex Parte No. 456 is completed, it be in the form of a report to the
Congress.

With warm regard, I am
—

b
Sincerely,

NICK J. RAHALL, II
Member of Congress

NIR/j2
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{ o = ¥
Chairman ) =2 = =
-nterstate Comnerce Cermission =i =
12th Street apg Constitution Avenue, N.W. A =2 -
Washington, D, C. 20423
Jear X¥r, Chairman: ~
On September 11, 1984, the Commission issued 2 Notice
docketed as Ex 2arte ¥o. 556, The Staggers Rail Act of 1980--
Conference of Interesred Rarties.



Honorable Reese Taylor
Octcher 4, 1984 _
Pacge 2

I look forward to your prompt and continuing response to this
request. The Commission's first report should be submitted to
the Committee no later than October 15, 1984.

JOEN D. DINGELL
CHAIRMAN ‘

cc: Commissioners
Eonorable HMalcolm M, B, Sterrett™
Honorable Eeather J. Gradison
Honorable J. J. Simmons III
Honorable Andrew J. Strenio, Jr.
Honorable Paul Lamboley



L
Exhibit C

~SSTLL B. LONG
v s

Wlnifed Diates Denafe

WASHINGTON, D.C. 20310

October 9, 1984

i The Honorable Reese Taylor

| Chairman

Interstate Commerce Commission
ICC 2uilding

Washington, D.C. 20423

Dear Mr. Chairman:

{ We have noted with interest the Interstate Commerce
Commission's issuance of the notice instituting EX Parte

: No. 456, The Stacgers Rail Act of 1980 -- Conference of

! Interested Parties. The notice indicates that this undec-

‘ taking will be a combination of information gathering for
the benefit of the Commission and supervised discussion
greoups among industry participants that might lead to a
"greater rconsensus" or to "resolving commercial disputes."
The subjects to be covered include almost the entire range
0f <he Commission's jurisdiction over rail matters. The
notice is careful, however, to explain that the Commission
will not use the proceeding as a means of changing rules or
decisions on these subject matters that have been reached

or are pending in other dockets.

Given the history of the Commission's implementation
of the Staggers Rail Act of 1980, we have concerns about the
outcome ¢I Ex Parte No. 456. We note, for example, that
an ICC Acéministrative Law Judge said in April that the

Commission:

does not intend, as can be seen from both
its actions and inactions, to find a rail
rate, no matter how high, to be above a -
maximum reasonable level.

Similarly, in reversing the ICC's exemption from regulation
of all coal transported by rail for export, the Court of
Appeals for the District of Columbia Circuit said, on
September 18, 1984, that the Commission had tried to:



The Honorable Reese Taylor
Cctober 9, 1984
cage two

maximize railroad revenue with no reference
to the actual revenue needs of the carriers
involved or the size of the revenue gain
they would likely receive from the
exemption, or the degree to which needed
revenue gains would be disproportionately
subsidized by one group.

On September 7, 1984, that same Court also reversed the
Commission's dismissal of a railroad rate complaint filed by
Arizona Public Service Company in terms highly critical of
the Commission's decision. We also note that the Commission's
ex parte proceeding on coal rate guidelines has now been
pending eighteen months -- during which time volumes of filings
have been received =-- and is only now reaching oral argument
before the Commission. Since these guidelines are only one
of a broad rance of subjects to be covered pursuant to Ex
Parte No. 456, the extent of the undertaking of the new pro-
ceecing is decidedly ambitious and potentially endless.

We reference the above proceedings simply to emphasize
the important and fundamental policy disagreements that are
associated with the Commission's implementation of the Staggers
Rail Act. We are not taking any position on the merits of
these cases or the issues proposed to be reviewed in the Ex

Parte No. 456 proceedings.

. Many of our shipper and consumer constituents have
been indicating to us with increasing frequency and fervor
their dissatisfaction with the Commission's decisions.
Shippers and consumers have expressed doubts about the wisdom
of committing their limited resources to participation in
another broad proceeding at the Commission. Frankly, we
understand their concerns. Nonetheless, we do hope that the
proceeding can overcome its handicaps and provide the Commission
-- and the Congress -- with useful and persuasive information.

We do share with the Commission at least one common
realization: the time has come to address the repeated
concerns of shippers and consumers about the implementation
of the Staggers Rail Act. During the early part of 1985, we
anticipate that Congress will closely examine the implementation
of the Staggers Rail Act and any legislative action that must
be taken to assure the careful balance struck in that Act.
Due to the urgency of the complaints we are hearing, we will
not await the conclusion of Ex Parte No. 456 to undertake any
legislative initiatives nor would it be fair for us to regard
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The Honorable Reese Tayler
October 9, 1984
page three

Farticipation in that proceeding as <he only acceptable
evidence of the sincerity of a shipper's or consumer's
ccnzlaint. We will, as always, welcome any constructive
sugcestions from the Commission, whether or not ¢enerated
as a result of Ex Parte No. 456.

Very Truly Yours,

Russell Long Wendell H. For
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Don Nickles Nancy Lhndon Kassebaum
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SUBCOMMITTEE ON COMMERCE. TRANSPORTATION, AND TOURISM

Eachington, £.C. 20515

October 11, 1984

The Honorable Reese Taylor

Chairmman

Interstate Commerce Commission

Twel fth and Constitution Avenue, N.W.
Washington, D.C. 20423

Dear Mr. Chairman:

I understand the Commission has instituted a proceeding, Ex
Parte No. 456, the Staggers Rail Act of 1980 -- Conference of
Interested Parties. I understand the purpose of this proceeding
ls to gather information regarding the effects of the Staggers
Rail Act and to provide a forum for the possible informal
resolution of commercial disputes.

As you know, questions have been raised about the
implementation of the Staggers Rail Act. The Subcommittee has
previously held oversight hearings on the Act and we expect to
continue that oversight process next year. Obviously, the
results of the new proceeding will be useful to the Subcommittee
in its oversight efforts. While I believe the ICC should review
the effects of its policies, the Subcommittee must continue its
oversight activities and will hear from all interested and
affected parties.

I look forward to following the progress of the proceeding
and would appreciate it if the Commission would keep the
Succommittee informed of the proceeding's progress.

Thank you for your cooperation.

Sincereély,
— \ " /e e
James J. Florio, Chairman
. Subcommittee on
Commerce, Transportation and Tourism

JJF:rhd
¢c: Chairman John Dingell
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EXPEDITED CONSIDERATION REQUESTED Exhibit E

BEFORE THE
INTERSTATE COMMERCE COMMISSION

In The Matter Of:

THE STAGGERS RAIL ACT Ex Parte No. 456

OF 1980 -- CONFERENCE OF
INTERESTED PARTIES

PETITION TO DEFINE
SCOPE OF PROCEEDING

The subscribing parties, participants in this proceed-
ing, hereby petition the Commission to define further the scope
of this proceeding by excluding from consideration those issues
which are presently the subject of separate, pending Commission
proceedings or which can be resolved only by the Commission
itself. Due to the circumstances presented, expedited

consideration of this Petition is requested.

In support hereof, Petitioners show as follows:
1. According to the Commission's Notice served September
14, 1984, the purpose of this proceeding is to gather information
concerning the effects of implementation of recent rail "reform”
legislation -- most notably the Staggers Rail Act of 1980 -- in
order to facilitate the resolution of disputes "without recourse

to agency, court or legislative intervention."



2. Assuming arquendo that this represents a proper agency
function under applicable administrative procedure and antitrust
statutes (which we believe is subject to doubt), there are never-
theless a number of issues which arise under the Interstate Com-
merce Act which either cannot be resolved in the proceeding

envisioned by the Notice, or would not be a proper subject for

consideration herein. Such issues therefore should be excluded,

in order to avoid redundant agency proceedings and an

unacceptable waste of public and private resources.

3. Issues which are not a proper subject for consideration
here include those that are already the subject of separate,
pending Commission proceedings or which can be resolved only by

the Commission. These issues include:

Maximum reasonable rate guidelines (includiné
implementation of the Long-Cannon Amendment);

b. Standards for railroad revenue adequacy (including
issues raised in Ex Parte No. 393 anéd Ex Parte Mo,

393 (Sub=-No. 1));

Railroad cost recovery procedures (including an
adjustment for railroad productivity); and

d. Market dominance guidelines.

4, For these issues, and possibly others which may be
raised in this proceeding, substantial resources have already
been devoted to building records in anticipation of final

Commission resolution, or in seeking judicial review and

Congressional oversight. Any benefit to the Commission (or the

parties) which could flow from consideration of these issues here

can already be obtained through an examination of existing

.
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agency, court, and Congressional oversight committee records.
Redundantly opening consideration of these matters in the instant
proceeding would not only involve a duplication of time, effort
and expense, but in all likelihood would result in further delays
in the completion of the individual proceedings, many of which
are already several years in progress. Such a waste of public

and private resources simply cannot be justified.

5. In addition, no matter how amenable the parties might
be to resolving their differences regarding these issues, they
cannot implement an agreement in the context of this
proceeding. Neither the participants in this proceeding nor the
Chief Administrative Law Judge have the authority -- by agreement‘
or otherwise -- to alter prior Commission and codrt decisions;
only Congress has such power (in the absence of a Commission

order to reopen the subject proceedings).*

6. If, as the Commission states in its Notice, its goal is
to facilitate the resolution of outstanding disputes over inter-
pretation and implementation of the Staggers Act, it would serve
that purpose better by expediting completion of pending pro-
ceedings, rather than through the institution of a new,
duplicative one. Petitioners urge the Commission to resolve
promptly the questions presented in binding proceedings now

before it, and avoid actions which will delay final consideration

* - The Notice makes clear that this proceeding will not have a
binding effect upon the Commission or the parties.



of those questions. This proceeding is clearly not the proper

place for consideration -- or reconsideration -- of such isuses.

WHEREFORE, Petitioners submit that the Commission

should promptly serve an order excluding from consideration in

this proceeding all issues that are or were the subject of

proceedings which meet the criteria set forth herein, including

specifically those issues described in Paragraph 3, supra.

Petitioners further request an order holding in abeyance any

consideration of those issues until such time as a final ruling

in response hereto shall be served.

MICHAEL A. TRYKOSKI

EDWARD H. COMER

Edison Electric Institute
1111 Nineteenth Street, N.W.
Washington, D.C. 20036

Reosenting Edison Electric
Institute

CHARLES J. McCARTHY

DANIEL J. SWEENEY

JOHN M. CUTLER, JR.

McCarthy, Sweeney & Harkaway,
P.C.

1750 Pennsylvania Avenue, N.W.

Washington, D.C. 20006

Representing Atlantic Cit
Electric Company, Cleveland
Electric Illuminating
Company, Commonwealth Edison
Compan Madison Gas and
Electric Company, Monongahela
Power Company, Pennsylvania
Power and Light Company,
Union Electric Company,

Wisconsin Electric Power

Company, and Wisconsin
Power & Light Company

Dated: October 3, 1984

Respectfully submitted,

WILLIAM L. SLOVER

C. MICHAEL LOFTUS

KELVIN J. DOWD

Slover & Loftus

1224 Seventeenth Street, N.W.
Washington, D.C. 20036

Representing Western Coal
Traffic Leaque, Consumer
Owned Powe. Coalition,
Eastern Coal Transportation

Conference and American
Bakers Association

"J. RAYMOND CLARK

MARY TODD FOLDES
1225 Nineteenth Street, N.W.

Suite 350
wWashington, D.C. 20036

Representing Potomac Electric

Power Company

s
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AND TRANSPORTATION

WASHINGTON, DC 20810

March 14, 1985

The Honorable Reese H, Taylor, Jr.
Chairman

Interstate Commerce Commission

12th Street and Constitution Avenue, N.W.
Hashington, D.C. 20423

Dear Mr. Chairman:

I am writing to urge you and the other Commissioners to
give serious and expedited consideration to two important
cetitions for rulemaking that were recently filed with the
Commission. The first petition deals with competitive g
agcess by railroads and was filed on January 24, 1985 by the
National Industrial Transportation League (NIT League) and
the Association of American Railroads (AAR). The second
petition deals with market dominance determinations and was
filed on March 1, 1985 by the NIT League, the AAR, and th
American Paper Institute (API). :

Last year, I introduced S.J. Resolution 331, which would

have required the Commission to revise its rules and
guidelines governing a number of key railroad regulatory
matters, including competitive access and market dominance.
In introducing the joint resolution, I stated that I was
doing so in order to meet the concerns of shippers and other
interested parties that the Commission was not doing enough
to encourage competition and to. protect captive shippers.
At the same time, I said that I believed that most of these
concerns could be addressed by means other than legislation,
in other words, through private negotiations and additional
Commission rulemakings.

The two petitions now pending before the Commission are
precisely what I had in mind when I said the concerns
addressed by my joint resolution could be addressed by non-
legislative means. The petitions seek the institution of
rulemakings dealing with two of the specific matters that
were of serious concern to shippers who testified before my
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Exhibit F

Thad refused

fo nstitute a negotiation
or had not persevered m t,
should have been degraded
in myown estimation
3S a man of honor.”

zme clearly bahevad in negotiated.

v egrevadle settlement of prob-
iems. For neany 100 yvears, arestrictive
regulatory system stood between railroads
and their customers, making negotiated res-
olution of problems extremely difficult—in
some cases illegal. The debilitating effects
of this regulation nearly destroyed our
freight rail system.

The 1980 Staggers Rail Act lightened the
regulatory burden, allowing railroads to
compete vigorously in the transportation
marketplace. With new flexibility granted
by Staggers. railroads have negotiated more
than 22.000 rate contracts with willing cus-
tomers in just four vears.

This abilny to negotiate contracts

brought about improved service for custom-
ers and 4 mose stabie businass ¢nvironment
for the railroads. Many contracts resulted

in lower rates or lower rate increases, and
many more provided special service guaran-
tees of customer incentives.

Negotiation also resolved legitimate
problems several customer groups had with
some features of the Act. Railroads nego-
tiated new agreements with the National
Industrial Transportation League, the
American Paper Institute and the Chemical
Manufacturers Association. Those agree-
ments solved problems for large numbers of
ratlroad custcmers and helped thwart spe-
cial interest shippers seeking to reregulate
the rail svstem for their own benefit.

John Adams, 1809

These special interest shippers. masquer-
ading us 3 consumer group (CURED. ure
urging Congress to revise Staggers and
reimpose restrictive regulations that would.
in effect, force other shippers and the rail-
roads to share freight costs of the companies
CURE represents.

The Staggers Act must remain intact if
America is to have a viable railroad system.
Now is not the time to return to the reg-
ulatory morass that stifled competition and
fostered economic decay.

For more information, write:

Staggers Integrity. Dept. 519
Association of American
Railroads. 1920 L St.. N.W.
Washington, D.C. 20036.

ASSOCIATION OF AMERICAN RAILROADS

¢ -1985-ASSOCIATION OF AMERICAN RAILROADS



The Honorable Reese H. Taylor
March 14, 1985
Page Two

Committee. The petitions also are the result of tough,
honest negotiations by the interested parties. Further, if
the Commission ends up adooting new or revised rules on
these matters, I believe thase actions would help encourage
competition and protect captive shippers.

In closing, I want to commend the petitioners and other
parties who worked with them for their tenacious efforts to
accomodate the various interests and to reach agreements,
.-The Commission also deserves cradit for providing the forum
for the negotiations through Ex Parte 456. This proceeding
was well-conceived and conducted’ Further, if the two
petitions and others like them lead to the adoption of
rules, the proceeding will have been productive as well,

I would appreciate it if you would keep me advised of
the Commission's actions on the petitions, as well as on any
of the other matters covered by the joint resolution.

Sincerely,

e

John C. Danforth

cc: Commissioner Sterrett
Commissioner Andre
Commissioner Gradison
Commissioner Strenio
Commissioner Simmons
Commissioner Lamboley

SR
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CERTIFICATE OF SERVICE

I hereby certify that I have this day served a copy of
the foregoing Comments on all parties of record by first-class

United States mail, postage pre-paid.

Dated this 31st day of May, 1985 at Washington, D.C.

Relvin J. DoWd AN
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MARKET DOMINANCE POLICY STATEMENT

Under existing law, the Board only has jurisdiction to consider the
reasonableness of the rates of market dominant traffic. “Market dominance” is defined as
“an absence of effective competition from other rail carriers or modes of transportation
for the transportation to which a rate applies.” 49 U.S.C. § 10707(a). The STB has
jurisdiction over challenged rates where a rail shipper lacks “effective competition” and
where the rates are at or above the jurisdictional threshold level of 180% of variable
service costs (under 49 U.S.C. § 10707(d)(1)(A)).

Determining whether effective competition exists requires a factual inquiry
taking into account relevant evidence presented in an individual proceeding (e.g.,
meaningful rail-to-rail or rail-to-truck competition, if any, as well as differences in rates
and other terms offered, evidence of railroad interest (or lack thereof) in serving the
traffic, service terms, capacity constraints, and any other relevant facts and
circumstances). However, the market dominance standard is a threshold test, and as
such, should not be used as a barrier to unreasonably deny shippers lacking effective
competition access to regulatory relief remedies. Additionally, nominal competition is
not effective competition. If the evidence shows that one or more serving railroads are
not effectively competing for the business (e.g., where a shipper is dually served, one
carrier is not providing a bid, or each of the potential competitors is offering rates above
180% of variable costs) then the market dominance test is met. Of course, a finding of
market dominance does not establish a presumption that a challenged rate is
unreasonable, but such a finding is jurisdictional prerequisite that allows the Board to
determine that a rate is unreasonable if it exceeds a reasonable maximum.
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(1980 t0 2009)

95% 1 93.3%

93% 1 91.4%

91% 1

e 86.9%

86.4%

87% 1 85.2%

Operating __,
Ratio (%) >7°

82.1%

83% 1

81% 1

77.8%

79% 1

77% 1

75% - ¥ ¥ ' t t '

1980 1985 1990 1995 2000 2005 2009
Year

Source: Annual Report Form R-1
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(1980 t0 2009)
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Average Revenue And Variable Cost Per Ton-Mile,
And Annual Contribution For Western Coal Transportation
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Between 2000 and 2010, the return on UP and BNSF common stock
significantly out performed the market reflecting the railroads’ financial health
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The railroad industry as a whole has not reinvested in itself as much as other
capital intensive industries

I

Industry Capital Expenditures to Sales

2007 2008 2009
Rank Industry CapEx/Sales Industry CapEx/Sales Industry CapEx/Sales
) (14) (15) (16) a7 (18) 19)

1 Property Management 89.7%  Property Management 55.4%  Natural Gas (Div.) 47.3%

2 Canadian Energy 84.6%  Maritime 53.9%  Water Utility 38.4%

3 Maritime 376% R.EILT. 38.6%  Precious Metals 37.3%

4 Natural Gas (Div.) 34.8%  Natural Gas (Div.) 35.7% Maritime 34.9%

S Utility (Foreign) 33.9%  Trucking 34.5% REILT. 34.3%

6 R.E.IT. 31.1%  Precious Metals 34.5%  Trucking 28.2%

7 Precious Metals 29.2%  Petroleum (Producing) 30.9%  Petroleum (Producing) 27.6%

8 Water Utility 29.1%  Water Utility 29.3%  Canadian Energy 27.2%

9 Petroleum (Producing) 26.4%  Canadian Energy 27.8%  Utility (Foreign) 25.2%
10 Trucking 20.6%  Hotel/Gaming 21.8%  Electric Utility (West) 21.3%
11 Hotel/Gaming 18.9%  Electric Utility (West) 21.3% Electric Utility (East) 19.7%
12 Electric Utility (West) 18.6%  Cable TV 18.7%  Power 19.2%
13 Telecom. Services 17.5%  Electric Util. (Central) 18.1%  Electric Util. (Central) 19.0%
14 Cable TV 17.0%  Electric Utility (East) 17.8%  Property Management 18.4%
15 [Class I Railroad 16.0%] Oil/Gas Distribution 16.2%  Hotel/Gaming 17.3%
16 Electric Util. (Central) 15.2%  Oilfield Sves/Equip. 15.6% E&uu I Railroad ;.a.xa
17 Semiconductor 144%  Telecom. Services 15.6%  Oil/Gas Distribution 16.6%
18 Oilfield Sves/Equip. 13.8%  |Class I Railroad 14.7%] Cable TV 16.4%
19 Electric Utility (East) 13.6%  Metals & Mining (Div. 13.4% Telecom. Services 15.8%
20 Coal 12.5%  Semiconductor 13.3%  Metals & Mining (Div.) 15.7%

Sources:  Railroad percentages developed from Annual Report Form R-1 data for all Class I railroads. Non-railroad percentages from

Dr. Aswath Damodaran, Professor of Finance , Leonard N. Stern School of Business, New York University.
http://pages.stern.nyu.edu/~adamodar/
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Free Cash Flow (millions of 2000$)

UP and BNSF Free Cash Flow

/

$3,000

2000 2001 2002 2003 2004

Source: Annual Report Form R-1. Free Cash Flow is defined as net cash from
operating activities and fixed charges less net cash used in investing activities

2005

2006

2007

$2.871

2008

$2,103

2009
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