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1.  On January 31, 2017, Riffin filed his appeal of ALJ Dring’s October 26, 2017 Served

Decision.

2.  On February 7, 2017, City et al. and the LLCs timely filed their Opposition to Riffin’s

appeal.   Conrail elected not to file a reply.

3.  In their Opposition, City et al. and the LLCs raised new issues.   The purpose of this

rebuttal is to address those new issues.

4.  It is unclear whether Rebuttals (in effect, a ‘reply’), are permitted.  Normally, rebuttal is

permitted in appellate proceedings.  But at the same time, replies to a reply are not permitted.  49

CFR 1115 .1 and .9, make no mention of ‘rebuttals.’  

5.  In the event that leave is needed to file this Rebuttal, Riffin respectfully asks for leave to

file this rebuttal.  Accepting this rebuttal, and the additional appendix attached hereto, will

provide the STB (and the reviewing Court, if review is sought), with a more complete record.

CONRAIL

6.  Even though Riffin raises the issue of whether the STB has jurisdiction to address the

underlying proceedings (Conrail’s abandonment, CSX and Norfolk Southern’s Discontinuance of

Service), Conrail elected not to file any pleading regarding this issue.   (In effect, taking ‘no

position’ on any of the issues raised in Riffin’s ALJ Dring Appeal.)

7.  Riffin will remind the STB that this proceeding is Conrail’s proceeding.  The LLCs, City

et al., and Riffin, are mere ‘interested parties.’   So Conrail’s professed ‘desires’ should carry

more weight / be afforded more deference, than the individual interests of ‘interested parties.’  

And Riffin will remind the STB that the paramount issue is whether abandonment authority

should be granted.   (Should the rail corridor be preserved for continued freight rail service?)
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8.  Who should provide the continued freight rail service, is not presently an issue.   And will

only become an issue IF the STB concludes that the rail corridor should be preserved to provide

continued freight rail service.

9.  The ALJ Dring Appeal in effect asks the STB to take sides in a fight between interested

parties.  Not to take sides between its regulated Carriers, and non-carriers.

10.  This dispute is similar to the dispute that arises when multiple parties are vying to gain

an advantage at a probate proceeding.  None of the parties are ‘entitled’ to anything.   But

eliminating the ‘competition,’ betters the odds the surviving competitor will get ‘more.’

THE LLCs

11.  The LLCs argued:

A.  The STB should defer to ALJ Dring (and affirm his decision).

B.  Riffin’s objections to City et al.’s Discovery Requests, are untimely.

C.  The STB should ignore what Conrail has said in other proceedings.

12.  IF ALJ Dring had followed the ‘rules,’   IF Riffin had in fact ‘knowingly’ refused to

obey ALJ Dring’s Order, then deference would be appropriate.   But ALJ Dring did not follow

the rules.  Nor did Riffin knowingly refuse to obey ALJ Dring’s Order.

13.  ALJ Dring failed to address the multiple criteria that must be addressed, before

dismissing Riffin from the proceeding.    ALJ Dring imposed sanctions, and awarded attorney’s

fees, without the required  “Certification that the movant has in good faith conferred or

attempted to confer with the party not making the disclosure in an effort to secure the disclosure

without court action.”  FRCP 37(a)(2)(A), 37(a)(4)(A.   ALJ Dring ‘failed to specify the place’

where Riffin was to permit City et al. ‘To Inspect’ Riffin’s e-mails.
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14.  Riffin did not ‘knowingly’ refuse to permit City et al.  ‘To Inspect’ Riffin’s e-mails.   

15.  The Motion to Compel that was before ALJ Dring, was a motion to compel Riffin to

comply with City et al.’s second Discovery Request.  (It was not a motion to compel Riffin to

comply with the additional demands made in City et al.’s Motion to Compel.)    As such, the

inquiry should have been focused on City et al.’s Discovery Request.   Where City et al. sought

e-mails between Riffin and the “LLCs,”   which City et al.  defined as the six LLCs represented

by Daniel Horgan.

16.  Riffin’s Discovery objections were not   ‘untimely,’ as argued by the LLCs.   Riffin

argued from Day One that his obligation, per FRCP 34 and 49 CFR 1114.30(a)(1), was to

“produce and permit the party making the request to inspect any designated documents ... .”    As

the cases cited in Riffin’s Appeal unanimously have held:   That inspection is to occur “where

the documents are generally kept.”   NOT   “at the office of the movant’s attorney.”   (As City et

al. demanded.)

17.  The LLCs’ only argument that the STB has the jurisdiction to adjudicate this

proceeding, is  (A)  the STB should ignore Conrail’s representations in ‘other proceedings,’ and

(B)  the ‘Map’ appended to Conrail’s NOE.   

18.  The LLCs’ jurisdiction argument amounts to “consent.”   Because the parties ‘have

consented’ that the STB has jurisdiction, the STB has jurisdiction.  Unfortunately, that is not

what the appellate courts have unanimously held.    Jurisdiction cannot be obtained by ‘consent

of the parties.’   That was tried in the FD 34818 proceeding.   (City et al.’s Petition for

Declaratory Order.)   Without success.   (The D.C. Circuit began, and ended, its inquiry, with the

issue of jurisdiction.   The D.C. Circuit held that when the STB’s jurisdiction is challenged /

when the proper classification of track segments is challenged, the proper classification for the

track segments at issue, must be addressed.   And when those track segments were conveyed to

Conrail pursuant to the Final System Plan, the only entity that can address that issue, is the

Special Court.  The D.C. Circuit then vacated the STB’s decision.)
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19.  Appended hereto is an excerpt from Conrail’s Supplemental Environmental and Historic

Report, Appx 601, and two Conrail ‘replies,’ Appx 605 and 629.

20.   In Conrail’s Supplemental Environmental and Historic Report, Appx 603, Conrail

stated:

“The STB in Decisions served August 9 and December 19, 2007, in Finance Docket No
34818 (2007 Decisions), determined that the part of the Harsimus Branch running from
milepost 0.00 to Milepost 0.88 constituted a line of railroad requiring abandonment
authority from the STB.   The STB was not asked to determine, and did not determine,
that the remainder of the Harsimus Branch required abandonment authority[.]   
[H]owever, to avoid any debate about that issue, Conrail is seeking abandonment of all of
Harsimus Branch property that Conrail was deeded that could be claimed to be a line of
railroad.”

21.  In Conrail’s April 24, 2006 Reply, in FD 34818 (Jersey City’s Petition for Declaratory

Order), Conrail vigorously argued that it acquired the track segments East of Marin Blvd as

‘excepted’ track.  Appx 612-617.

22.  And in Conrail’s December 5, 2016 Reply in FD 36078 (Riffin’s Hudson Street

Industrial Track Petition for Declaratory Order), Conrail vigorously argued:

“First, the Board has no jurisdiction to initiate the declaratory order proceeding sought
by Riffin.  The law in this case is crystal clear that only the United States District Court
for the District of Columbia, sitting as the successor to the Special Court under the
Regional Rail Reorganization Act of 1973, Pub. L. No. 93-236, has jurisdiction to
determine the regulatory status of Harsimus Cove properties formerly owned by
Conrail.  See Consolidated Rail Corp. v. STB, 571 F.3d 13, 18-20 (D.C. Cir. 2009).”  
Appx 629.

“As Riffin notes, the properties at issue were conveyed to Conrail under the Final
System Plan (“FSP”) of the United States Railway Association (“USRA”). ...  Conrail has
consistently taken the position that neither the properties constituting the defunct Hudson
Street IT    nor the properties constituting the defunct Harsimus Cove Yard   were
conveyed as regulated lines of railroad.  Rather, they constituted spur and yard track over
which the Board has no abandonment authority.   FN 1: In the Special Court, Conrail
stipulated that it would not contest the regulatory status of the Harsimus Embankment
properties west of Marin Boulevard.   ...  Conrail, however, neither affirmatively agreed
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that those properties actually were part of rail line nor entered into any stipulation about
the property east of Marin, including the former Harsimus Cove Yard and the former
Hudson Street IT, and, as noted in the text, Conrail continues to contest the regulatory
status of the former Harsimus Cove Yard and the former Hudson Street IT.”  End FN
1.

The D.C. Circuit has definitively determined that only the U.S. District Court for the
District of Columbia, qua Special Court, has jurisdiction to determine whether properties
that Conrail claims were conveyed by USRA as spur and yard track were in fact conveyed
as regulated main line track.  The D.C. Circuit specifically determined that the Board
“lack[s] jurisdiction to resolved the question of the nature of the trackage.”   Consolidated
Rail Corp. v. STB, 571 F. 3d 13, 20 (D.C. Cir. 2009).  FN 2:   The Board was not asked
by the City of Jersey City to decide, and did not decide, the regulatory status of any
Harsimus Cove Yard or other properties east of Marin Boulevard.  See Docket No.
34818, City of Jersey City, et al. – Pet. For Declaratory Order, Decisions served August
9, 2007, slip op. at 1, and December 19, 2007, slip op. at 5-6, and n.10.  The Special
Court likewise limited its proceedings to a determination, as requested by the City of
Jersey City, whether the properties west of Marin Boulevard were conveyed as regulated
properties.  The Special Court specifically rejected the LLCs’ motion to enlarge its
proceedings to encompass the Hudson Street IT and other track east of Marin Boulevard;” 
 Bold added.  Italics in original.

23.  Riffin will repeat what the D.C. Circuit held in the FD 34818 proceeding:

“Because the Board "does not have authority... over ... abandonment ... of spur,
industrial, team, switching, or side tracks," 49 U.S.C. § 10906, the Board's approval or
denial of an abandonment application presupposes that the trackage for which
abandonment is sought is "part of [the rail carrier's] railroad lines" subject to the Board's
abandonment authority under section 10903.  … Only in proceedings in which the
Board's authority is challenged and an interpretation of the FSP or the Special Court's
conveyance order under 45 U.S.C. § 719(e)(2) is required does the Board lack
jurisdiction to resolve the question of the nature of the trackage sought to be abandoned. 
In such a case, as here, we see no conflict between 45 U.S.C. § 719(e)(2) and 49 U.S.C.
§§ 10903 and 10906. The Board retains its authority under sections 10903 and 10906 to
approve or deny an abandonment application.  Under 45 U.S.C. § 719(e)(2), however, the
district court qua the Special Court retains its exclusive jurisdiction to decide the
antecedent question if it arises, namely, whether the trackage was conveyed by the FSP
as "part of [the rail carrier's] railroad lines." 49 U.S.C. § 10903(a)(1)(A).”

24.  Conrail has challenged, and continues to challenge, the STB’s abandonment authority

over the track segments East of Marin Blvd.  As has Riffin, and the LLCs.   And as the D.C.

Circuit has previously held:   Once challenged, “the Board lack[s]  jurisdiction to resolve the
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question of the nature of the trackage sought to be abandoned.”

25.  And once the nature of the track segments subject to an abandonment proceeding have

been challenged, the STB is required to ascertain the nature of those track segments (in order to

determine whether it has the jurisdiction to continue adjudicating the proceeding).

26.  Since the track segments East of Marin Blvd were conveyed to Conrail via the Final

System Plan, determining the nature of those track segments, is within the exclusive jurisdiction

of the Special Court.   And until the nature of those track segments is determined by the Special

Court, the STB has no jurisdiction to continue to adjudicate this proceeding.

27.  And since Conrail challenged the nature of the track segments East of Marin Blvd, both

before and after filing its NOE, and continues to challenge the STB’s regulatory authority over

the track segments East of Marin Blvd.,  Riffin argues that the STB was without jurisdiction to

make any adjudications in this proceeding, beginning on January 9, 2009, the date that Conrail

filed its NOE.

28.  While Riffin has suggested that the STB hold this proceeding in abeyance until such time

that the Special Court addresses the nature of the track segments East of Marin Blvd, Riffin is

uncertain whether the STB can do that.   That sounds a lot like ‘jurisdiction by consent.’    The

only option may be to dismiss this proceeding, without prejudice to refile if the Special Court

finds that there are lines of railroad East of Marin Blvd that could be the subject of an

abandonment / discontinuance of service proceeding.

CITY ET AL.

29.  City et al. argued:

A.  Riffin’s jurisdictional argument is waived / barred by the Law of the Case.   (Riffin

did not raise the issue of jurisdiction before ALJ Dring.  The Special Court rejected
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the LLCs’ attempt to expand City et al.’s Special Court Complaint, to include tracks

East of Marin Blvd.   The STB refused to compel Conrail to provide the LLCs with

documents regarding the regulatory status of the track segments East of Marin Blvd.  

Including the Hudson Street Industrial Track.)

Response:   The issue of jurisdiction may be raised at any time.  It is never ‘waived.’

B.  49 CFR 1115 does not permit Riffin to appeal ALJ Dring’s Decision.

Response:    The STB has addressed this issue.   If City et al. did not agree with the

STB’s January 31, 2017 decision, it should have timely filed an appeal of that decision.  

(To the full Board, since the decision was made by the Office of Proceedings.)

C.  To vacate ALJ Dring’s Decision, Riffin must prove ‘material error.’

Response:   The STB, in its January 31, 2017 decision, held that the standard was per

49 CFR 1115.1, to wit:   “Clear error of judgment OR to prevent manifest injustice.”   

Riffin has argued that ALJ Dring’s failure to ‘follow the rules,’ was a ‘clear error of

judgment.’  Riffin has also argued that it would ‘prevent manifest injustice’ to vacate ALJ

Dring’s decision, particularly since there is no evidence that Riffin knowingly disobeyed

ALJ Dring’s Order.    [It was reasonable for Riffin to use City et al.’s definition of the

term, LLCs, to mean the six LLCs noted in City et al.’s Request for Documents.   City et

al. has failed to demonstrate how it was prejudiced by Riffin’s alleged deficiencies, since

City et al. had no right to any of the e-mails between Steve Hyman and Riffin.   (Steve

Hyman was not included in City et al.’s Request for Documents’   definition of the term  

“LLCs.” )].

D.  Riffin did not comply with ALJ Dring’s August 25, 2016 Served Order.

Response:   Riffin e-mailed to City et al. a copy of all of the e-mails remaining in
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Riffin’s e-mail account, between Riffin and the LLCs.   (And between Riffin and Daniel

Horgan, counsel for the LLCs, Vicki Hyman, manager of the LLCs, and Steve Hyman,

the husband of Vicki Hyman.)

E.  Riffin is (unlawfully) representing Steve Hyman.

Response:   Steve Hyman is not a ‘party’ in this proceeding.   Consequently, there is

no way that Riffin can ‘represent’ Mr. Hyman in this proceeding.

F.  No FRCP 37(a) ‘Certification’ is required as a condition precedent to being awarded

attorney’s fees.

Response:    FRCP 37(a)(2)(A) and (4(A) says otherwise.   The STB’s discovery

rules “parallel” those of the Federal Rules of Civil Procedure.  See Westinghouse Elec.

Corp. v. Alton & Southern Sy. Co., 1  I.C.C. 2d 182, 195 n.7 (1984).

G.  Riffin’s stay request should be denied.

Response:   While two of Charles Montange’s clients, Pennsylvania Railroad

Harsimus Stem Embankment Preservation Coalition, and Rails to Trails Conservancy, do

not have sovereign immunity, neither of them are paying any of Mr. Montange’s legal

bills.   They are being represented ‘pro bono.’   The only client that is paying Mr.

Montange’s legal bills, the City of Jersey City, has sovereign immunity.    And while

New Jersey’s Contracts and Tort Claims laws may deny the invocation of sovereign

immunity as a defense against a contract or tort claim, neither statue has any relevance in

this proceeding.   There is no ‘contract’ between Riffin and Jersey City.   Nor is there a

‘tort claim’ between Riffin and Jersey City.   ALJ Dring’s Order did not create a

‘contract’ between Riffin and Jersey City, nor did it create a ‘tort claim’ between Riffin

and Jersey City.   Issuing a ‘stay’ of all (or the attorney fees award) of ALJ Dring’s Order

would prevent ‘manifest injustice.’   The STB has long held that State Claim disputes
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must be resolved in a State Court.   The STB will not resolve such disputes.  And Riffin’s

demand for repayment of any monies sent to Mr. Montange, would be a ‘State Claim.’  

(The STB has no jurisdiction over Jersey City, so could not compel Jersey City to return

any legal fees forwarded to Mr. Montange.)

CONCLUSION

30.  The Office of Proceedings thought that it would reduce its work load by using FERC

ALJs to resolve discovery disputes.  It turns out, using FERC ALJs has increased, substantially,

the work load of the STB.   Part of the problem is the FERC ALJs’ misunderstanding of the

STB’s discovery rules.    FERC’s discovery rules are very liberal.   The STB’s discovery rules

are very constrained.   And expressly state that discovery in abandonment proceedings (such as

this one)  is strongly discouraged.

31.  As in the Finch Paper LLC – Petition for Declaratory Order proceeding, FD 35981,

using FERC’s ALJs has created more problems than it has solved.   Witness Canadian Pacific’s

(“CP”)  January 25, 2017 second appeal of a FERC ALJ Discovery decision.   

32.  In the Finch Paper proceeding, on remand, the FERC ALJ set out his understanding of

the discovery rules.   Then merely stated that the discovery criteria had been met.  CP, in its

January 25, 2017 second appeal, reiterated that the FERC ALJ had failed to “go into any level of

detail as to why or how it reache[d its] result.”  CP second appeal at 3-4.

33.  Likewise, ALJ Dring, in his October 26, 2016 decision, failed to “go into any level of

detail as to why or how it reache[d its] result.”    ALJ Dring merely stated:   “For the reasons

stated in City et al.’s Motion for Sanctions.”    But a close look at the ‘reasons stated in City et

al.’s Motion for Sanctions,’ reveals that City et al.  was not prejudiced by any alleged

‘deficiencies’ in the gratuitously-provided e-mails between Riffin and Steve Hyman.   Nor did

Riffin hinder in any way, City et al.’s right to inspect Riffin’s e-mails.  Riffin’s mistake was

thinking that providing City et al. with a copy of his e-mails, would reduce the amount of
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resources that he, and the STB, would have to devote to this totally irrelevant journey into

Montange’s ‘conspiracy’ fantasy.

34.  The STB has made it clear on numerous occasions:   Discovery is limited to the “subject

matter involved in [the] proceeding.”    Board precedent instructs that ‘more than a minimal

showing of potential relevancy’ is necessary before granting a motion to compel discovery. 

Potomac Elec. Power Corp. v. CSX Transp. Inc., 2 S.T.B. 290, Served May 27, 1997.  The STB

has explained that ‘the requirement of relevance means that the information might be able to

affect the outcome of a proceeding.’  Reasonableness of BNSF Railway Co, Coal Dust

Mitigation Tariff Provisions, FD 35557, Served June 25, 2012.  Moreover, ‘discovery requests

must be narrowly drawn, directed toward a relevant issue, and not used for a general fishing

expedition.’   Duke Enerby Corp. v. Norfolk Southern Ry. Co, STB Docket No. 42069, Served

July 26, 2002.  Thus, City et al. “Must demonstrate a real, practical need for the information.” 

See Coal Rate Guidelines, Nationwide, 1  I.C.C. 2d 520, 548 (1985).

35.  ALJ Dring, in his Sanction Order, did not articulate how  the alleged ‘deficiencies’ are

relevant to the issues in this proceeding.  Rather than provide any detailed explanation or analysis

as to why the e-mails requested by City et al. are relevant, ALJ Dring summarily sanctioned

Riffin because City et al.  alleged that the e-mails provided by Riffin, were somehow ‘deficient,’

without any showing whatsoever that those alleged deficiencies were relevant to the issues in this

proceeding.

36.  The FERC ALJs are learning the STB’s unique discovery rules.   CP / Finch Paper and

Riffin are the test subjects.   It has not been a very pleasant experiment.   Hopefully, no one else

will have to endure what CP / Finch Paper and Riffin are enduring.

37.  ALJ Dring made a number of ‘errors of judgment.’   Vacating ALJ Dring’s October 26,

2016 Served Decision would “prevent manifest injustice.”

38.  WHEREFORE, for the foregoing reasons, Riffin would pray that the STB vacate ALJ
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Dring’s October 26, 2016 Order;   Stay ALJ Dring’s October 26, 2016 Order under such time

that this appeal, and any judicial review thereof, has concluded, and for such other and further

relief as would be appropriate.

Respectfully,

James Riffin
P. O. Box 4044
Timonium, MD 21094
(443) 414-6210

CERTIFICATE OF SERVICE

I hereby certify that on or before the    10th    Day of February, 2017, a copy of the foregoing
James Riffin’s Rebuttal, and Volume Five of the Appendix thereto, was served on all of the
parties in this proceeding, either via e-mail, or via U.S. Postal Service, postage prepaid.

James Riffin

11






























































































	1 STB Dring Appeal JR-32 Rebuttal to Opp  Cover page 2-9-17
	2 STB Dring appeal JR-32 Rebuttal  Table of Contents 2-9-17
	3 STB Dring appeal JR-32 JR's Rebuttal to opposition 2-9-17
	4 STB Dring Appeal Appx V5 pp 601-640



