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3) Vol. III - Public Documents
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Because of the Board’s size limitations we will be making the filing in several pieces.
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BEFORE THE
SURFACE TRANSPORTATION BOARD

DOCKET NO. FD 35842
NEW ENGLAND CENTRAL RAILROAD, INC.

- TRACKAGE RIGHTS ORDER -
PAN AM SOUTHERN LLC

- NEW ENGLAND CENTRAL RAILROAD, INC,
REBUTTAL EVIDENCE AND ARGUMENT

New England Central Railroad, Inc. (“NECR™) files this Rebuttal Evidence and
Argument in response to the Reply filed by Pan Am Southern LLC (“PAS”) on July 19, 2016,
and in accordance with the schedule approved by the Office of Proceedings in a decision served
October 24, 2016.

SUMMARY OF ARGUMENT

NECR has exercised its right under the existing Trackage Rights Order (“TO™) to reopen
the TO and to have the Board impose the terms and conditions of a new TO for each of the three
segments of NECR’s lines that are subject to the TO." For the reasons set forth in its Opening
Statement and in this Rebuttal, NECR 'requests that the Board apply the formula in SSW
Compensation” to estéblish ﬁew rates forreach of the segmentsi in ofdéf to level thé “c-ompetit.ive.

playing field and allow a reasonable recovery of capital for NECR that will allow it to invest in

! As used herein, the Jine consists of three different segments all currently controlled by NECR. PAS has trackage
rights over all three segments. The upper segment is a 13.4-mile litie between White River Junction, Vermont and
Windsor, Vermont (“Northern Seginent™). It connects to the 48-4-mile line betwéen Windsor, Vermont and
Brattleboro, Vermont (“Connecticut River Line”, also referred to as the “Middle Segment” or the “Former B&M
Line”). The lower segment is 4 10.6-mile line between Brattleboro, Vermont and East Northfield, Massachusetts
(*Southern Segment™) (collectively, all three segments are referred to as the line or rail line).

* See.St. Louis Southwestern Ry. Co. — T rackage Rights Over Missouri Pacific Railroad Company ~ Kansas City to
St. Louis, 1 1.C.C. 2d 776, 1984 LEXIS 348 (1984) (“SSW 17) and St. Zouis Southwestern Ry. Co. — T rackage
Rights Over Missouri Pacific Railroad Company — Kansas City to 8t. Louis, 4 1.C.C. 2d 668, 1987 1.C.C. LEXIS 15
(1987) (“SSW IP) {collectively “SSW Compensation™).
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the rail lines at issue for continued safe operations consistent with Rail Transportation Policy
(“RTP”).

PAS in its Reply argues against any changes in the compensation due under the TO, and
for, at most, only minor modifications in the other terms and conditions. PAS’ arguments are
based almost entirely on the Amirak Decisions,” and flawed assertions that any changes would be
counter to its interpretation of the ICC’s decisions in those cases. PAS’ support relies largely on
arguments that seek to protect PAS’ current unfair competitive advantage and that blatantly
disregard the clear words in the TO that contemplated a re-opener in twenty years.

As set forth herein, NECR clearly explains that the changes it is requesting to
compensation and otherwise are consistent with the 4mtrak Decisions despite PAS’ reframing of
past events. Further, although obscured by PAS, the Board should keep in mind that the Amtrak
Decisions only involved the Middle Segment — Amtrak was authorized to take only the Middle
Segment from PAS’ predecessor, Boston and Maine Corporation (“B&M?”) and convey it to
NECR’s predecessor, Central Vermont Railway, Inc. (“CV™), subject to payment of fair
compensation to B&M for the taking. The ICC also only focused on the trackage rights being
offered to B&M over the Middle Segment. All of the economic terms and the underlying
policies that led to those decisions apply only to the Middle Segment, although the TO by mutual
agreement of B&M and CV at the time was expanded to cover two other CV segments (the
Northern Segment and the Southern Segment) over which B&M had trackage rights. This
renders the majority of PAS’ arguments with respect to the Northemn and Southern Segments

moot as NECR should not be governed by the Amirak Decisions into perpetuity on account of a

? See National Railroad Passenger Corp. — Conveyarce of Boston-and Maine Corp. Interests in Connecticut River
Line in Vermont & New Hampshire, 4 1.C.C,2d 761, 1988 ICC LEXIS 233 (1988) (“Amirak I"); National Railroad
Passeriger-Corp. — Conveyance of Boston and Maine Corp. Interests in Connecticit River Line in Vermont & New
Hampshire, 6 1.C.C. 2d 539, 1990 ICC LEXIS 52 (1990) (“Amirak 1" Ycollectively, “Amtrak Decisions™).
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voluntary agreement that was mutually made over 20 years ago for administrative convenience.
There is nothing in the Amtrak Decisions analysis that would preclude NECR. changes to the
compensation or terms for the trackage rights over the Northern and Southern Segments. CV
(and now NECR) in no way indicated that it was waiving any of its rights to request changes in
compensation or other terms with respect to those segments. The Board should not allow PAS to
gloss over this important distinction.

For all of the reasons set forth herein, NECR is asking that the Board establish full
compensation of $5.08 for the Northern Segment, $6.26 for the Middle Segment, and $3.48 for

the Southern Segment, and to impose new terms and conditions for the TO as set forth herein.

REBUTTAL EVIDENCE AND ARGUMENT

I.  NECR’S REQUESTED RELIEF IS ENTIRELY CONSISTENT WITH THE
AMTRAK DECISIONS AS THE PRIMARY PURPOSE OF THE DECISIONS WAS
TO CONVEY TRACKS NOT PROPERLY MAINTAINED BY PAS’
PREDECESSOR AND TO DETERMINE THE COMPENSATION TO BE PAID
FOR THE MIDDLE SEGMENT.
A. Background
The TO at issue here is a byproduct of long, drawn out proceedings in the late 1980s and -
early 1990s between the National Railroad Passenger Corporation (“Amtrak™) and B&M (as
defined above, the “dmifrak Decisions”). The Amirak Decisions resulted in a conveyance of a
48.8 mile segment of railroad track, the Conn River Line or “Middle Segment,* from B&M to

Amtrak as ordered by the Interstate Commerce Commission (“ICC” or “Commission™), and the

immediate conveyance of those tracks by Amtrak to CV, with CV to operate the Conn River

4 As defined above, the 48.8 mile segment of track is the “Middle Segment” as referenced ini these proceedings;
PAS also has trackage rights over two other NECR segments — a 13.4 mile “Northern Segment” and a 10.6 mile
“Southern Segment” that were covered, by mutual agreement of CV and B&M, under the same TO as the Middle
Segment.
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Line subject to specified trackage rights by Amtrak and B&M. See Amitrak Decisions. As a
result of the Amirak Decisions, the ICC determined what was “just compensation™ for Amtrak to
pay B&M for the taking of the Middle Segment, and also imposed a TO between B&M and CV
(some of which was negotiated between the parties) that established the terms and conditions for
trackage rights for B&M to operate over three line segments — the Middle Segment and (by
agreement) the two other segments already owned by CV, the Northern Segment and Southern
Segment.

Notably, the terms and conditions of the TO between B&M and CV established in the
Amirak Decisions had a 20-year reopener. More than twenty years had passed when NECR (the
successor to CV) sought to modify the terms and conditions of the TO with PAS (the successor
to B&M). When NECR and PAS could not reach agreement on new terms and conditions, this
proceeding was' commenced under Section 2.2 of the TO, requesting the Board to set new
trackage rights and terms. Clearly, NECR is justified in evaluating the continued
appropriateness of the dated TO terms and reopening those that are no longer appropriate.

In its Reply, PAS tries to obscure NECR’s clear right to reopen the TO by implying
competitive tensions motivated the trackage rights reopener, and focuses on the competitive
nature of the relationship between PAS and NECR with regard to customers along the rail line in
question. It is true that these parties are competitors. However, short shrift is given to the larger
context in which this TO was first created and the competitive advantage provided to B&M (and
its successor PAS) for a 20-year period of time to help compensate for the conveyance of its
tracks to Amtrak (for which B&M received in excess of $2.3 million from Amtrak). While RTP
includes goals of promoting competition between carriers and other modes; it is also a goal “to

promote a safe and efficient rail transportation system by allowing carriers to earn adequate
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revenues, as determined by the Board.” 49 U.S.C. §10101(3) (emphasis added). RTP is not
served by allowing one party a competitive advantage, while the other is tasked with a loss of
customers and revenues needed to provide a safe and efficient rail line. The primary purpose of
this proceeding is to determine the proper trackage rights fee that will allow NECR to eam an
adequate return on the value of its rail lines, and allow it to fairly apportion the ongoing costs of
maintaining the upgraded and well-maintained rail lines that PAS now enjoys. PAS ftries to
reframe the concept of competitive parity, using sensationalist language to suggest there may be
“captive shippers” and arguing that “B&M should be no worse off competitively.” However,
there is no indication in any of the Amirak Decisions that B&M (now PAS) should receive a
competitive advantage into perpetuity, which advantage exists today since PAS does not pay its
fair share to use the trackage rights lines. Certainly, there is no competitive parity in the current
state of affairs given the cost advantage that PAS enjoys, which is likely why the ICC envisioned
that the terms could be reopened after twenty years. In all fa‘irnesg to NECR, B&M/PAS have
collectively enjoyed over twenty years of competitive benefits under the existing TO. It is time
for the competitive playing field to be leveled, and for PAS to provide some contribution toward
the safe and efficient rail lines it uses.

A. The Real Fundamental Goal of Amtrak Decisions Was To Allow the
Condemnation of The Middle Segment As A Resulf of B&M’s Own Poor
Maintenance History of Those Tracks

Between 1972 and 1987, Amtrak operated the “Montrealer” passenger service between

Washington, D.C. and Montreal. See National R.R. Passenger Corp. v. Boston & Maine Corp.,
503 U.S. 407, 412 (March 25, 1992) (reversing Court of Appeals’ reversal of ICC decision
authorizing the taking of the Middle Segment). After many years of significant track neglect by

B&M along the Middle Segment, which were necessary for the Montrealer’s service, including
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rails so poor that Amtrak had to slow to 5 mph at times, Amtrak was forced té discontinue the
Montrealer service in April 1987. Id

Soon thereafter, Congress appropriated money to upgrade the Montrealer route but
Amtrak decided not to spend the money to upgrade the Middle Segment since B&M could not be
relied upon to maintain the upgraded track. /d  Consequently, Amtrak used its statutory
condemnation power to acquire the tracks comprising the Middle Segment, then re-convey those
tracks to CV, who had agreed to take over ownership of the tracks, and upgrade and maintain
them. Id CV agreed to provide the balance of funds to upgrade the track, and to maintain the
track for 20 years in a condition meeting Amitrak’s standards, to grant Amtrak trackage rights for
20 years, and to grant B&M trackage rights to serve existing customers. Jd.

Following several appeals and remands, the ICC’s order conveying B&M tracks to
Amtrak (and then to CV) was upheld, and Amtrak was ordered to pay B&M in excess of $2.3
million as just compensation to B&M for the Conn River Line. See Amtrak I4 IC.C. 2d 761;
Amitrak II, 6 1.C.C. 2d at 540. As part of dmtrak I, the ICC also ordered that CV ‘would be
allowed to operate the Conn River Line subject to certain requirements, including that specified
trackage rights were provided to B&M. Amitrak I, 6 ICC 2d at 539. The Board established
certain principles regarding the trackage rights at issue, including (1) that B&M be permitted
exclusively to serve its existing shippers and new shippers at existing facilities but that this right
was dependent on B&M providing three days per week service; and (2) that the $75,000 payment
cap for trackage rights would not apply to B&M’s traffic exceeding 125% of its 1985 traffic —a
total of approximately 32,500 cars. Id. at 540.

On September 9, 1988, the parties consummated the transactions by Amtrak paying the

$2.3 million to B&M and immediately conveying those tracks to CV. Id. at 540-41. Atthe same
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time, B&M and CV entered into a temporary trackage rights agreement (the “Interim
Agreement™), which CV claimed were the trackage rights conditions suggested by B&M that it
agreed to abide by temporarily to take possession and begin track rehabilitation work before
winter. Amirak I, 6 L.C.C. 2d, at 540-541. When the parties failed to reach a final trackage
rights agreement satisfactory to both parties, CV filed a petition with the STB asking it to impose
terms and conditions for trackage rights on the Middle Segment in an adjunct proceeding to the
original: Amirak Decisions. See Amurak 1. The: parties and the TCC all used the Interim
Agreement as a starting point to establish the final terms and conditions for the trackage rights,
but ;:ertain modifications were argued on both sides and clarifications by the Board were made.
Id. at 541-542. In reviewing the Board’s initial decision regarding the TO at issue here, it is
clear that the Board was balancing the need to provide B&M some protection as a result of the
forced conveyance, but also provide some faimess to CV, Although the various restrictions
benefitting B&M related to the taking of the Middle Segment only, by mutual agreement of the
parties, the final TO covered the Southern and Northemn segments as well. See Amirak II, 6
L.C.C. 2d at 542. Tt is important to highlight that many of PAS’ arguments'in its Reply are made
broadly with a “sleight of hand™ hoping that the Board will fail to recognize the key distinctions

between the segments, which would have dire consequences for the entire NECR if not

recognized,

B. The Alleged PAS Fundamental Goals Are Contrived — As Appropriate
Compensation for the Condemnation of The Middle Segment Was The Key
Fundamental Goal of the Amirak Decisions And the Trackage Rights
Agreement Between B&M and CV, Which Was Merely Adjunct to the Main
Proceeding and Expressly Subject to Reopening after Twenty Years

(a) Competitive Parity Is Not A Stated Goal of the Amtrak Decisions

205396424 =



Public Version

The primary goal of the Amirak Decisions was allowing Amtrak to invoke its statutory
power and force a conveyance of the Middle Segment due to B&M’s long-term failure to
properly maintain that line to the detriment of Amtrak’s Montrealer service as well as the
stoppage of other services by other carriers such as the Claremont and Concord Railway
(*“CCR”), which made comments in the Amtrak II Proceeding in support of the conveyance to
CV. See Amtrak 11, 6 1.C.C. 2d at 543-544. Amitrak ] is a detailed explanation as to how Amtrak
sustained its burden of proof and how just compensation for the taking was established. As part
of the analysis of Going Concem Value (“GCV”) in dmirak I, the ICC analyzed the annual
changes in net revenue as a result of Amtrak’s taking of the Middle Segment. See 1988 ICC
LEXIS 233 at *63. The ICC imposed certain caps on maintenance costs for years 1-3
(approximately $142,000) and. years 4-20 ($75,000) as “a reasonable, amortized surrogate
representing the lost traffic to B&M.” Id at *65; Table 2 at #68. This calculation was needed to
finalize the ICC’s GCV calculation because the “proper focus of the compensation decision is
upon the value of the property at the time it is taken.” Amirak I, 1988 ICC LEXIS 233 at *65.
These numbers were surrogates, at the time, and were not contemplated to be established as facts
into perpetuity. Beyond using the maintenance cap terms to help determine the GCV, the ICC
was very clear that the frackage rights terms between B&M and CV were excluded from the
compensation analysis. Id. at ¥*67 (“Beyond this, the terms of trackage rights that Amtrak/CV
propose to give back to B&M [after CV acquires the property from Amtrak] are excluded from
the compensation analysis. This is a separate transaction, and there is no basis on which to
corié:lude that B&M would actually consummate the trackage rights or that the terms proposed

are reasonable.”). Accordingly, it is very clear that “competitive parity” was not the focus of
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Amtrak I but making sure that B&M received proper compensation for the conveyance of ifs rail
line, which it did.

Contrary to PAS” assertions, the Anutrak Decisions were not focused on the “ICC’s intent
for CV and B&M to operate as equal competitors on the Line.” See PAS Reply at p. 8. To the
contrary, the language relied on by PAS s taken from the section of Amirak I addressing B&M’s
opposition to CV’s Petition for Exemption, which expressly required an analysis of whether the
exemption will promote the goals of effective competition. Amrrak [, 1988 LEXIS 233 at *§2.
The ICC rejected B&M’s claim that allowing CV to assume ownership of the line would have a
negative effect on B&M. Id. at *84 (competitive situation need not worsen as a result of the
taking and conveyance to CV; if B&M accepts trackage rights it will continue to serve its
existing shippers and may obtain access to new shippers; rehabilitation of the line will enhance
B&M’s as well as CV’s ability to provide competitive service). The ICC even hypothesized that
if B&M chose not to exercise its trackage rights option then B&M’s exclusive shippers could use
CV exclusively and that would not reduce the quality of competition. /d. Itis a stretch to argue
that “competitive parity” more than twenty years Jater between PAS and NECR was the primary
goal of the Amtrak Decisions. Moreover, extended fo its logical conclusion, PAS’ emphasis on
“competitive padty” would actually support NECR’s position here where it is seeking to even
the playing field for competition with PAS after subsidizing PAS for over twenty years under the
terms of the TO at issue here.

(b) The Current TO Can be Modified after 20 Years and B&M Expressly
Sought the Right te Modify the TO After That Time With No Limitation
on the Type of Modifications Sought

There is no dispute that the terms of the existing TO could be reopened after twenty

years, and could be modified thereafter. In fact, in Amtrak II, CV first proposed an initial 20-
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year term with automatic renewal thereafter from year to year unless terminated by either party
on 90-days’ notice. See Amirak II, 6 1.C.C. 2d at 545. B&M proposed, however, that the
trackage rights would be perpetual “but that after 20 years either party may seek modification
from the other.” Jd. There is nothing in Amifrak II to suggest, as PAS does now, that any
modifications “sought” by either party after twenty years must be “minor.” The “minor”
assertion is pulled from thin air. In fact, the Commission contemplated that the parties would
have the right to seek imposition of a “new agreement” after twenty years, which would
obviously not just include “minor” modifications. The Commission. stated that, “on reply,
however, CV accepts B&M’ proposal for a perpetual agreement with the right to renegotiate or
seek imposition of a new agreement by the Commission, after 20 years.” Amtrak II, 6 1.C.C. 2d
at 545 (emphasis added) (and agreeing to impose that term). Thus, although B&M/PAS’ right to
use the track was perpetual, the conditions under which that right operated was subject to change
and even subject to a new agreement after twenty years. PAS obviously understands clear
language and has no defenses, which is why it relies on conjecture and libelous statements
felated to NECR’s motivations in reopening the TO in an attempt to msert emotion .and
sympathy into a proceeding where NECR is merely trying to earn a fair returmn.

(c) The Cap on Maintenance and Capital Expenses Were Limited to the
20-year TO Until Reopening

In Amitrak I, the ICC stood firm on providing B&M with a cap on its maintenance costs,
making clear that such cap during the 20-year initial period of the TO applied to routine
maintenance as well as capital projects and interest rental payments, As stated by the ICC in
Amtrak 11,

CV may not allocate additional costs of routine maintenance to

B&M. The annual caps that we established in Amtrak include the
cost of upgrading and maintaining this line at FRA Class II
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standards. Not only did we use Amtrak’s figures for upgrading the

line to FRA Class II standards as the basis for developing the

higher $142,000 caps for years 1 through 3, we also used

Amtrak’s normalized maintenance costs for maintaining the line at

FRA Class II standards as the basis for developing the $75,000

annual cap for years 4 through 20.
Amitrak I, 6 1.C.C.2d at 551 (emphasis added). Although the maintenance caps were in place
for the duration of the 20-year TO until reopening, the Commission did allow for B&M to share
in costs “associated with unforeseen circumstances such as changes in regulation or natural
disasters.” The Commission fouﬁd that those costs could not be predetexmined and were not
included in the development of the GCV of the line. Id at 552. In addition, the Commission
provided for reasonable inflation adjustments to the mainténance caps as it had developed the
compensation calculation in Amfrak I based on static revenues and expenses. The ICC was not
concerned with increasing cap rates over time as B&M (and its successor PAS) “will have the
opportunity to increase its rates to shippers as its costs rise...it may not be adversely affected by
paying higher per-mile charges”. dmirak II, 6 1.C.C. 2d at 550.

PAS argues that because the Commission used certain assumptions regarding future cash
flows, future maintenance payments, and B&M’s future obligation to pay for capital upgrades,
those assumptions were extended into perpetuity. See PAS Reply at p. 10. R.L. Banks &
Associates (‘kRLBA”}, who participatedA in the Amtrak I- pr0ceedings,r agreés that the calculation
of GCV done in Amtrak [ in 1988 included the cash flow adjustments noted by Mr. Baranowski
and that, in keeping with GCV valuation methodology, the savings were assumed to be perpetual
to represent the ongoing cash flows beyond the initial 10-year forecast. See RLBA Rebuttal VS

at 5-6. RLBA also notes that a GCV is determined as of a point in time based on estimates made

at the time; it is not a guarantee that the estimates will be realized. The amount of savings could
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be more or less than estimated. It is not appropriate to recalculate GCV at g later time based on
actual future results.

And-there have been changes, but not just changes that would be detrimental to PAS. As
noted above, the annual cap was calculated based on the upgrade of the line to FRA Class 2, and
the normalized maintenance to keep it in that condition. The current upgrade to FRA Class 3,
the additional costs of maintenance, and the benefits of operating over an upgraded line, were
clearly not part-of the original calculation.

PAS argues that increasing the trackage rights charges and eliminating the maintenance
cap would reduce its savings and would require an increase in the Amtrak purchase price. To
argue that lower savings would have increased payment, but not recognize that better track (FRA
Class 3 now) and speeds would have decreased costs, is disingenuous. Setting aside whether
PAS actually would have reduced savings given the benefits of the increased line, PAS also
conveniently ignores that its trackage rights payments for the Middle Segment are well below the
cap (like the trackage rights fee, the cap has increased over time to over $170,000). As such,
PAS has enjoyed more savings than was calculated (the calculations assumed PAS would pay the
cap amount every year), and under PAS” look back theory, the Amtrak purchase price should be
reduced. NECR does not believe the changes that have occurred over time justify a look back or
récalculation of the GCV that was calculated.

By the same token, the cap which was based on a line in FRA Class 2 condition should
not continue to apply now that the conditions have changed, and the cap is subject to reopening
just like the other terms and conditions of the TO. Had the JCC determined there should never
be a' review of maintenance or capital or interest it would have rendered those matters

untouchable (like the arbifration clause) in the TO. It did no such thing. PAS is essentially
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saying it can reap all the benefits of NECR’s maintenance and upgrades to the rail, but never be:
required to pay its proportionate and fair share. The ICC’s calculation in Amifrak I was made for
a specific purpose -- to best estimate GCV at that given moment in 1988 — and was not meant to
put a perpetual strangulation on CV/NECR after the 20-year reopener of the TO was exercised.

C. NECR’s SSW Proposal Does Not Undermine the Amfrak Decisions Analysis

As set forth above, the right of B&M and its successors to use the Middle Segment was to
run in perpetuity, but the terms and conditions for those trackage rights could clearly be modified
or completely replaced by a new agreement after 20 years. See Amtrak I at 545; TO at §2.2.
PAS, as successor to B&M, is no longer entitled to the special added value and protections it
received as a result of the Amtrak taking and the just compensation paid as a result. The GCV
was calculated and paid by Amtrak, and CV/NECR, have abided by the imposed terms of the TO
for over twenty years. The Board has already determined that it is appropriate under the terms of
the current TO for NECR to apply to re-set the terms and conditions of the trackage rights
between the successor parties. Nowhere in the Amtrak Decisions or the Board’s decision
accepting NECR’s Request to Set Terms and Conditions 1s there any requirement or mention that
proposed changes be limited to only “minor modifications.” That would fly in the face of the
express language of Amitrak II that allowed that after twenty years “a new agreement” could be
imposed by the ICC.

The 20-year reopener indicates that the ICC recognized that much could change over the
perpetual life of the trackage rights, and that outdated provisions could be revised. It is clear that
the only limitdtion as to the reopener is in Paragraph 2.2, which provides that arbitration
requirements cannot be imposed. Indeed, the ICC 1n discussing the reopener noted that at the:

end of twenty years, €ither party could propose a “new agreement.” Ammak I 6 1.C.C. 2d at
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545. Although there is clearly no limitation in the language of the TO suggesting only “minor
modifications” be permitted, PAS now suggests that is the case. PAS does not explicitly define
what would be a minor modification, but asserts that changes in the trackage rights fee, and
essentially any other changes in terms of the TO wrth which it does not agree. would not be
minor. The Board should not add limitations to the language of the TO 'where none exist.
Rather, the Board should recognize that the contemplated initial 20-year period has elapsed, and
that all of NECR’s changes are permitted and consistent with the reopener. Any and all
proposed modifications should be considered by the Board, and adopted or rejected on their
merits.

Contrary to PAS’ claims that NECR seeks to alter the competitive parity achieved by the
Amtrak Decisions, this proceeding would actually help competitive parity as it would require
PAS to begin to pay its proportionate share of maintenance and capital expenses on the upgraded
and well-serviced rail lines that it benefits from using. After payment in excess of $2 million
from Amtrak for just compensation for the taking, and additional benefits of capped maintenance
expenses, capital costs and rental expense on the Middle Segment for over twenty years, B&M
(now PAS) has received full compensation for the conversion of its rails. During those twenty
years, those benefits clearly put CV (and its successor NECR) at a competitive disadvantage as
B&M/PAS could charge lower tates to its shippers as it did not have to bear its fair share of the
expenses attributable to the trackage rights line.

PAS’ argument that allowing the parties to modify the protectionist terms of the existing
TO would hurt competition is a fallacy, and an attempt to preserve its competitive advantage
under the current TO. It is time that NECR be allowed to compete with PAS for new customers

on a level playing field, in which PAS pays for its proportionate share of expenses for use of the
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trackage rights similar to any other carrier. PAS’ predecessor B&M insisted that any party be
able to renegotiate the terms of the TO in question here after twenty years. That time has come,
and the calculations provided by NECR in its Opening Statement (as adjusted herein) rmost
accurately reflect the proper fee for such trackage rights agreements in recognition to the
substantial improvements to the trackage rights line, and the current costs of maintenance.

As discussed above, PAS tries to creatively suggest that no changes to the economics can
be made, alleging “that the ICC’s GCV calculation must be honored to ensure B&M was
properly compensated for the taking of the Middle Segment.” The compensation due B&M was
the'amount due and calculated in 1988 (following multiple iterations and appeals). PAS artfully
suggests that if its costs go up 20+ years later, then B&M should have been paid more.
However, taking this nonsensical argument to its conclusion, PAS should also consider that there
are also cost benefits that inure to PAS from a faster, safer rail line that would clearly offset these
increased costs. The one-sided assertion by PAS also ignores the railroad industry’s improved
profitability today versus the condition in 1988, Additionally, PAS ignores that it has enjoyed
additional cost savings than were calculated in 1988 because PAS’ trackage rights payments
have beeri less than the cap. In sum, to allow PAS to hide behind and question compensation
paid in 1988 (when the TO reopener is clearly contemplated) is wholly without merit. PAS’
subjective focus only orn the additional potential costs without any acknowledgement of the
additional benefits and savings it has enjoyed highlights the ends PAS will go to in order to
protect their advantage, and its assertions should be rejected. Accordingly, as discussed more
fully in Section IILA below, SSI Compensation is the accepted method for computing trackage

rights compensation, and there is no reason not to apply that method here.
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IL THE PUBLIC INTEREST IS NOT SERVED BY PROLONGING AN UNFAIR
SUBSIDY THAT COULD EVENTUALLY GIVE RISE TO A DECAYING
FREIGHT INFRASTRUCTURE. SSW COMPENSATION IS A RECOGNIZED
APPROACH TO ESTABLISH FAIR RATES FOR PAS
It is true that as calculated by NECR, there would be a large increase in the rate that PAS

has to pay to use each of the three trackage rights segments. However, the increases are not

intended to harm PAS, to the detriment of the public interest; rather they are intended to end the
subsidies that NECR has been providing‘ whereby PAS has not been iaaying its fair share of the
rnaintenaﬁce expenses, or for the usé of the line. PAS argues thét the rate increase NECR is
seeking will harm the public interest as they will need té raise rates to shippers (note — PAS has
been raising rates to shippers for years with no concerri for public interest) and that PAS would
have to cut profits or cease to be a competitive rail altemative. Oddly, PAS is not concerned
with the comparable issue — whereby NECR cannot raise rates to cover the PAS subsidy, and
NECR could also cease to be a competitive rail alternative. The NECR risk is clearly miore
worrisome as NECR also has the burden and responsibility for maintaining the line (i.e. all of the
attributes of ownership), as well as dispatch and other obligations. Eventually, the failure to
compensate NECR will not only eliminate their competitiveness, but could lead to a degradation
of the line itself to the detriment of PAS and Amtrak, as well as to NECR’s detriment. PAS
cited RTP competition policies to entrench its subsidy, but overlooks other crucial elements of

RTP. One of the other core principles of the Rail Transportation Policy (“RTP”), is “to promote

a safe and efficient rail transportation system by allowing rail carriers fo earn adeguate

revenues, as determined by the Board.” 49 U.S.C. §10101(2).

As explained above, if NECR is not permitted to earn an adequate return on the value of

the trackage rights segments, it will not be able to maintain the tracks in their current upgraded.

FRA Class III condition, or replace elements of the segments as they require replacement. That
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would jeopardize the use of the segments for everyone, and run contrary to the RTP’s directive
to “operate transportation facilities and equipment without detriment to the public health and
safety.” 49 U.S.C. §10101(8). The fact that there would be a large increase in compensation is
not a factor that the Board should consider. The only limit for the Board is to prevent
unreasonable charges. See Arkamsas and Missouri Railroad Company v. Missouri Pacific
Railroad Company, 17 1.C.C. 2d 164, 1990 L.C.C. LEXIS 304 at *9 (1990) (“A&M II).

Each trackage rights situation is unique and compensation must be looked at in context
and based on the individual trackage rights segments. There are certainly situations where the
trackage rights fees are less than those proposed by NECR, and there are others where they are
higher, including proposals by PAS. See, e.g., Dardanelle & Russellville Railroad Company —
Trackage Rights Compensation — Arkansas Midland Railroad Company, ICC Finance Docket
No. 32625 (served June 22, 1995) (“Dardeneile”), 1995 ICC LEXIS 156, at *9 ($9.75 per car
mile); A&M I, 1990 ICC LEXIS 110, at *9, *22 (initial determination of $41,137 for
maintenance and operating costs, plus $35.43 interest rental). See also Agreement between
Providenice and Worcester Railroad and Boston and Maine Corporation, et al., dated October 17,
1997 (_per car for 1.2 miles in 1997, subject to escalation); > Agreement among Milford-
Bennington Railroad Company, Inc., Boston and Maine Corporationi and Springfield Terminal
Railway Company dated June 22, 1992 ($5.00 per car for approximately 3.0 miles in 1992,
subject to escalator).® The large increase that PAS is alleging is deplorable is actually just

evidence of the immense subsidy that PAS has been receiving for the benefit of its bottom lirie.

? A copy of the Agreement was produced by PAS in discovery and is included in Vol. IT, HC Documents.

% A copy of the Agreement is attached as an Exhibit to a Complaint filed by B&M and Springfield Termmal against
Milford-Bennington Railroad (“MBR™) to collect trackage rights fees. A copy of the complaint is included in Vol.
IIT; Public Documents. According to an exhibit to the complaint, the rate was $6.90 per car in 2004. As reported in
an industry newsletter, in about 2011, Pam Am Railway/ST proposed a new rate of $10.21 per mile. Atlantjc
Northeast Rails & Ports, e-bulletin dated November 26,.2014.
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PAS’ reliance ori competition is somewhat overplayed. Prior to the Amirak Decisjons,
B&M was the only carrier that could offer service over the Middle Segment to shippers, potential
shippers and to connecting short lines. One of the benefits of the taking was that new customers
and short lines served by the Middle Segment were given access to CV, and were not stuck with
just getting service from B&M. Thus, the limited additional competitive access was really set up
to benefit CV, But now, with PAS getting a subsidy through reduced costs, NECR cannot fairly
compete for the business.

In 2014, PAS provided service to one “exclusive” customer and to two joint customers.
[Exhibit PAS—HC-OO74?5]7 NECR does not know whether, as suggested by Mr. Bostwick, PAS’
rates are “fully constrained” by modal competition (that any increase in rail rates will drive the
business to truck). However, even if that were the case, that does not mean that NECR should be
required to continue to subsidize PAS so that PAS can charge lower rates. Similarly, with
respect to jointly-served customers and short lines, NECR should not have to subsidize PAS so it
can compete. NECR. previously provided service to the larger of the two jointly-served
custorners, and believes that the customer would still ship by rail even if PAS were required to
compete with NECR on a level basis. Shippers with access to both PAS and NECR will not lose
access to either railroad — rather they will be dealing with two railroads. The fact will be,
however, that each of them will be paying its fair share for use of the tracks used to serve them.

PAS’ reference to haulage is a red-herring. First, in discovery, PAS acknowledged that it
and its predecessors have never used the trackage rights to handle haulage (other than to haul
cars for one of its owners Norfolk Southemn Railway for interchange with NECR). Additionally,
the proposed haulage that it says it would handle for Vermont Rail System (“VRS”) would

originate on the Northern Segment and its access has nothing to do, and was not created by, the

7 This document Was produced in discovery by PAS and contained in Volume TV hereto.
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Amtrak Deeisions.® In any event, NECR is currently providing haulage for VRS, and there is no
indication that its service or charges have curtailed VRS’s ability to offer service to its

customers.

PAS’ reliance on public interest harms as an argument against leveling the playing field
is misplaced. Overall, any adverse impacts to shippers and the public, primarily through possible
higher rail shipping costs, have to be balanced against the public interest harm that could result if
NECR is unable to eamn an adequate return and is unable to maintain the tracks in their current
upgraded FRA Class 1II condition, or replace elements of the segments as they require

replacement.

0. THE BOARD SHOULD APPLY SSW TO CALCULATE TRACKAGE RIGHTS
COMPENSATION

A. As there is no fundamental reason that NECR should not be fairly
compensate, the well-recognized three-part SSW formula for caleunlating
trackage rights fees should be applied to calculate adequate compensation.

Throughout this proceeding, and particularly in the discovery proceedings, PAS and the
Board have acknowledged that SSW sets forth the proper method for establishing an applicable
trackage rights fee where the parties are unable to agree. As the Board noted in its decision

served February 12, 2016,

The Board has found, and both NECR and PAS agree, that the framework
for setting compensation in trackage rights cases was set forth in St. Louis
Southwestern Railway——Trackage Rights Compensation, 1 1.C.C.2d 776
(1984) and St. Louis Southwestern Railway Compensation—Trackage
Rights, 4 1.C.C.2d 668 (1987) (collectively, SSW_Compensation). See
Ark. & Mo. R.R. v. Mo: Pac. R.R., 6 .C.C.2d 619 (1990) (applying SSW
Compensation in trackage rights compensation cases). Under SSW
Compensation, total compensation is the sum. of three elements: (a) the

¥ Similarly, Central Maine & Quebec Railway US Inc. (“CMQR™) has access via VRS. While CMQR asks that
“reasonable™ terms and conditions be imposed as they were in Amtrak II, CMQR ignores that Amtrak I1 was. only
concerned with the Middle Segment while CMQR’s access to the segments via NECR or PAS requires use of at;
least the Northemn Segment as well. In any event NECR believes its requested terms are reasonable and consistent
with SSW Compensation.
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variable cost incurred by the owning carrier duc to the tenant carrier’s
operations over the owning carrier’s track; (b) the tenant carrier’s usage-
proportionate share of the track’s maintenance and operation expenses;
and (c) an interest or rental component designed to compensate the
owmning carrier for the tenant carrier’s use of its capital dedicated to the
track. Ark. & Mo. R.R., 6 L.C.C.2d at 622.

February 12, 2016 Decision at 2 {emphasis added) (citing NECR Opening, NECR Methodology
Motion and PAS Reply to Methodology Motion). The only apparent dispute was about what
methodology would be used to calculate the interest rental component, and PAS’ desire to
conduct discovery on every possible methodology. Now, for the first time, PAS amazingly
argues in the PAS Reply thét SSW Compensation should not apply to resetting the trackage rights
fees in this proceeding. PAS argues that the ICC did not use: SSW to set the initial rates in the
TO, and thetefore should not use SSW here. Most importantly, PAS does not offer any
alternative method for resetting the fees, but merely suggests that the original rate, and
adjustment inflator, be continued, likely hoping that its silence will prolong the status quo.

PAS is correct that the ICC did not use SSW to set the original trackage rights fee,
choosing instead to impose the trackage rights fee that at the time applied to CV’s use of the
Middle Segment (and was approximately the same as B&M’s use of the Northern and Southern
Segments). However, SSW is the only formula that the ICC or STB have used to set rates for
trackage rights agreements that have expired. The use of SS# has not been limited to trackage
rights agreements being impesed in merger cases as PAS implies.

While PAS argues that the taking of the Middle Segment involved unique circumstances
along with a willingness to give both B&M and CV competitive access to new customers and
short lines on the Middle Segment, PAS does not explain how the application of SSW to
calculate a fair trackage rights fee would make PAS noncompetitive. While the arrangements ‘in

the original TO may have been set to allow B&M and CV to. compete for new traffic on the
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Middle Segment on a level basis, because PAS is underpaying for its use of the trackage rights
segments, it now is enjoying a competitive advantage over NECR such that the original
objectives are no longer satisfied. Revising the trackage rights fee is merely designed to level
that playing field and to have PAS pay its fair share for the use of the segments. Indeed in
merger cases where trackage rights are imposed to redress competitive harms, SSW is the
formula used to ensure that the trackage rights fees be set at a level that provides an adequate
return to the owner while not being too high so as to make the trackage rights unusable. There is
no basis to assert that any other approach (and PAS is unable to suggest one) would be more
applicable to the instant case.

Although PAS now argues that the Board should leave the rate as it was initially set, it
provides no justification for that request. While the initial rate selected by the ICC represented
an agreed rate between two carriers that each operated over the other, that rate was set more than
twenty years ago and there was, and has been, no analysis or determination that the rate fully
reflected. the costs of the owner, or a full return on the value of the lines.

Accordingly, the Board in this proceeding should recalculate the trackage rights fee by
calculating the three essential elements of the. SSW compensation methodology: (a) the variable
cost that is incurred by the owning carrier but attributable to the tenant carrier’s operations; (b)
the tenant carrier’s usage-proportionate share of track maintenance and operating expenses; and
(c) an interest or rental component to compensate the owning carrier for tenant carrier’s use of
capital dedicated to the track by the owning carrier; determined by multiplying the value of the
assets by a rate of return equal to the railroad’s current pre-tax nominal cost of capital.

Importantly, even if the Board were to determine that there are reasons for the caps or

capital limitations for the Middle Segment not to be changed, that determination would not be a
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basis for refusing to recalculate the trackage rights fee on the Northern and Southern Segments.
Those segments were not part of the taking proceeding; B&M and CV voluntari]’y determined to
add those segments to the TO for ease of administration, but CV (and now NECR) were not
giving up their rights fo seek changes in compensation once reopening was permitted. While the
parties accepted the initial fee imposed by the ICC for the initial term of the TO, that does not

mean that CV (or NECR) waived any right to change the fees in the future.
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B. There Are Undisputed Elements Of The SSW Calculation Of The Trackage
Rights Fee Proposed By NECR.

There are several elements of the trackage rights fee calculation that PAS has accepted.

These include the following:

1. 'The Total Car Miles, And PAS’ 2014 Percentage Usage Of The
Trackage Rights Line.

Total Car Miles:
The parties agree on the car load usage by category (although not reprinted here).
See NECR Opening, Ebbrecht VS Exhibit A; PAS Reply, Baranowski VS at 4-5.

PAS 2014 Percentage of Car Miles:

South Middle North Total
No. of PAS car miles 79,841 226,578 1,143 307,561
PAS % of car miles | 18.7% 12:1% 0.2% 11.0%

See NECR Opening at 7; PAS Reply, Baranowski VS at 4-5.
2. Variable Costs Attributable To PAS Operations

Variable Cost of PAS Dispatching

South Middle North Total
PAS annual $1,450.35 - $4,127.05 $22.40 $5,599.80
dispatching costs by
segment
PAS dispatching $0.02 $0.02 $0.02 $0.02
costs per car mile

See NECR Opening at 8; PAS Reply, Baranowski VS at 11.
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The Property Taxes To Be Included In The Allocation Of
Maintenance And Operating Costs.

While there is a dispute over the amount of maintenance costs to be allocated to PAS,

there is no dispute over the amount of property taxes to be allocated.

Maintenance and Operating Costs - 2014

South Middle North Total
Maintenance
Property Taxes $16,477 $46,583 $9.268 $72,328

Total

Maintenance and Operating Costs — 2015 and 2016

South Middle North Total
Maintenance
Property Taxes $32,096 $53,371 $17,610 $103,077

Total

See NECR Opening at 10; PAS:Reply, Baranowski VS at 17.

4.

Pre-Tax Cost Of Capital.

NECR acknowledges that it calculated the pre-tax cost of capital by applying its tax rate

to the 2013 overall cost of capital, and not just to the equity portion of the cost of capital.

Accordingly, NECR accepts PAS’ method of recalculation of the pre-tax cost of capital. NECR

also agrees with the use of the 2014 cost of capital as established by the Board in Railroad Cost

of Capital—2014, Docket No. EP 558 (Sub-No. 18) (served August 7, 2015), as it matches the:

year being used for other portions of the calculation.” NECR will use the 2014 pre-tax cost of

capital of 14.77%. See PAS Reply, Baranowski VS at 28 (shown in Workpapers and on p. 41).

? The 2014 cost of capital was not available when NECR filed its Opening Statement.
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C. VIP Is A Proper Method For Determining The Value Of The Trackage
Rights Segrments.

The parties agree on how interest rental is calculated under SS W Compensation — the pre-
tax cost of capital is applied to the value of the assets that comprise the trackage rights segments,
with the result being apportioned to. the tenant carrier according to its share of usage. See
February 12, 2016 Decision on Methodology Motion, at p. 3. The purpose of the interest rental
component is to compensate the owning carrier for the tenant carrie‘r’s use of the owning
carrier’s capital, and to allow the ownihg carrier toj eventually replace its capital asséts. In ATSF,
the ICC held: “As to the valuation procedure to be employed, we believe it desirable that the
procedure ultimately selected produce a valuation reflecting the current depreciated value of the
line”, Atchison, Topeka & Santa Fe Railway Company — Operating Agreement — Southern
Pacific Transportation Co., 8 ICC 2d 297, 1992 ICC LEXIS 43 at * 15 (emphasis added), See
also, A&M IT, 1990 LEXIS 374 at *11 (purpose is to value it as an active asset that both carriers
wish to continue to use); A&M 16 ICC 2d 619, 1990 ICC LEXIS 110 at *16, aff’d sub nom
Missouri Pacific Railroad Co. v. ICC, 23 F3d 531 (D.C. Cir. 1994) (RCNLD is based on the
reasonable assumption that there is sufficient value to the owner and tenant to replace the asset in
its present condition if it did not exist).

.At the core of the disagreements between NECR and PAS with respect to the interest
rental component is the disagreemeﬁf about the method to be used for determining the value of
the assets comprising the trackage rights lines.™’ Despite asserting that the VIP analysis should

not be accepted, PAS once again does not present any reasonable alternative,'! and instead only

" The parties also disagree over whether any inferest réntal may be charged for the Middle Segment. This issue has
been discussed in Section 1.C(¢) above.

" PAS has offered a CE analysis, but everi PAS argues that the CE analysis should not be used. NECR concurs for
the reasons set forth in' Section IV below,
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critiques how NECR has calculated value under the VIP analysis. The Board should accept the
VIP analysis as presented by NECR as meeting the goal of producing a valuation reflecting the
current depreciated value of the line. Although many of the cases discuss four basic valuation
methodologies — “replacement cost new less depreciation™ (“RCNLD”), CE, comparable line
sales and S-A, the ICC recognized that these are only some of the possible choices. ATSF, 1992
ICC LEXIS 43, at *15. In ATSF, the ICC held:
“As to the valuation procedure to be employed, we believe it desirable that
the procedure ultimately selected produce a valuation reflecting the
current depreciated value of the line. Some of the possible methodological
choices [the four listed above] are discussed briefly below. While the
parties are also free to comment on other approaches, we specifically
would like comments as to whether any of the methods discussed below
would be appropriate and, if not, supporting reasons.”
Id. (emphasis added).

The RCNLD method is one that has been accepted and acknowledged in previous
proceedings as an appropriate method that reflects the wvalue of the assets to both the
owner/landlord and the tenant. See, e.g., A&M-I, 1990 ICC LEXIS 110. The RCNLD method is
based on the assumption that the line has sufficient value to both parties such that they would
replace it to its present condition if it did not exist. ATSF, 1992 ICC LEXIS 43 at *16-17. See
also A&M I. The RCNLD methodology attempts to determine the cost to rebuild the trackage
line segments as they exist today in their current configuration with similar service and capacity.
See Toledo, Peoria & Western Railway Corp. — Trackage Rights Compensation — Peoria and
Pekin Union Railway Company, 1994 ICC LEXIS 175, at *12 (“TPW™). To make the
calculation, one would look at present day materials, prices and labor costs, and adjust for the

line segments’ current depreciation. An RCNLD calculation would inciude installation and

construction costs including administrative, transportation (mobilization) and engineering costs,
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grading and roadbed. Formal application of RCNLD generally requires that road property
investment and depreciation be categorized using the ICC’s/Board’s “Uniform System of
Accounts” found at 49 C.F.R. Part 1201. Dardanelle, 1995 ICC LEXIS 156, at *4-5. However,
as a Class III carrier, NECR’s accounts are not required to conform to the Uniform System of
Accounts, and use of RCNLD is therefore not appropriate. Id.

Since all of the factors for use of RCNLD under the Board’s standards are not available,
NECR used a “value-in-place” (“VIP”) methodology (an approximation of RCNLD) for the
calculation of the interest rental component based on a valuation of the road property
(infrastructure) in place (with an adjustment for depreciation) and an appraisal of the uriderlying
land, as prepared by independent experts. See ATSF, 1992 ICC LEXIS 43, at *17 (“RCNLD can
be developed through appraisals or by other means through the use of competent experts in the
field.”) The VIP methodology, similar to RCNLD, provides the current value of the trackage
line segments in their current configuration, by looking at the current values of the materials
currently comprising the rail line, depreciated as appropriate to reflect wear and tear on the assets
over their useful lives in the field.”* In this way, VIP mirrors the RCNLD goal of valuing the
assets comprising the line segments in their current configuration, albeit without the inclusion of
the costs of construction.”® While PAS has argued that VIP 1s not a variation of RCNLD, and is
not a recognized methodology to compute value, that position is not consistent with the ATSF
decision cited above. Even if the VIP methodology were considered as a distinct methodology

from RCNLD instead of a variation, VIP clearly is one that provides the Board with a valuation

" The specifics of the VIP methodology as applied by NECR in this proceeding are set forth in the RLBA Verified
Statement submitted as Volume 3 of NECR’s Opening: Statement.

13 Indeed, because the VIP methadology does not include the engineering and construction costs that would be
included in determining the replacement costs of building the line in its current configuration, it should produce a
lower valuation than RENLD would, a result that would result in a calculation of a lower interest rental component,
aresult that would be beneficial to PAS.
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“reflecting the current depreciated value of the line” in its current configuration and should be
considered appropriate for this proceeding. Because the RCNLD/VIP methodology established
value for the trackage nights lines in the configuration that they have been used by both NECR
and PAS under the existing trackage rights order, NECR believes that such methodology is the
most appropnate one for use in this proceeding.

D. The Modifications To NECR’S VIP Valuation Suggested By PAS Should Be
Rejected.

1. The Value Of The Real Property, Whether Fee Or Easement, Is
Properly Included In The Valuation Of The Trackage Line
Segments.

PAS argues tﬁat NECR should not be able to claim value for the real property comprising
the railroad right of way because it has only an operating easement and not fee title, that it has
not shown that the underlying property is held in fee, and that it has not shown that value was
ever paid for the right of way.

It is true that NECR has only an operating easement from the CV to ﬁs‘e the property.
However, it is an exclusive easement granted by CV at the time of acquisition when there was an
issue in segmenting parcels to cohvey title. Recognizing that NECR has paid for the lines and
took responsibility for all aspects of ownership, NECR hasithe night at any time to aeqliire CV’s
title to the property for additiona;i coﬁsideration ‘rof $1.00.1% Accordingly, NECR has the
unencumbered right to operate as a railroad, and effectively the full rights to the 1i ght of way to
the extent of CV’s title. NECR has all of the attributes of ownership and should be entitled to a
return on the value of the right of way. PAS relies on form over substance, knowing that NECR

has all of the obligations as the property owner and that NECR paid for the rail line as part of the

dcquisition from CV. Were that not the case, NECR would not be permitted to acquire. fee

!4 Copies of the Operating Easement were produced by NECR in discovery, including for example at NECR-
0021548. A copy is'included in Volume I - Public Documents.
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simple for a mere $1.00. The Board should disregard PAS® argument since any acceptance
would illogically mean that no rail carrier would be entitled to eam a return on the value of the
land.

In this instanice CV acquired the northern and southern segments out of a bankruptcy in
1930 and presumably had to pay for the acquisition. See the Operating Easément description for
“Burdened Property”. Amtrak paid going concem value for the Middle Segment — which of
course was based on the right to usé the right of way for continuing rail operaj.'ions“15 And
finally, when NECR purchased the rail line and the operating easement from CV, a portion of the
purchase price was specifically agreed by the parties to be allocated to the right of way. See
Agreement between NECR and Central Vermont Railway, Inc. dated October 6, 1994, Schedule
3,16

In this proceeding NECR has presented a current appraisal of the right of way property.
Notably, PAS once again did not present any alternative valuation of the right of way, and relies
solely on its legal argument that easement property is not entitled to any value despite NECR
having all of the attributes of ownership. In support of its argument, PAS cites primarily to rate
cases involving western carriers where the issue is addressed in the context of the acquisition of
land for construction of the required “stand alone railroad.”™ Such situations are not directly
applicable to the valuation being done here. PAS has not cited to any trackage rights
compensation décisions to support its position that easement property should be given no value.

NECR understands. that i the western United States many railroads obtained their properties

" As part of a comparative NLV analysis, the ICC determined that some of the Middle Section property is fee and
some is easement. See Amirak I, 1988 ICC LEXIS at #59-63.

¢ A-copy of the Agreement is included in Appendix IV, HC Docurmnents,

7 PAS alsa cited to a feeder line case where NLV was being calculated. While it is accepted that easement property
is given no value in an NLV, that is of no consequence here. The ICC has previously noted that NLV is not an
appropriate method for calculating value in a trackage rights compensation matter. See A&M 1.
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through land grants and did not pay for the underlying property, and that this may explain the
assumption in the cases cited by PAS. However, that is not the situation in the northeast, and in
the northeast, it should be presumed that the railroads have paid for their rights of way — whether
easement or fee. Where value has been paid for easement property, the Board is clear that the
current value of the easement property (not the historical acquisition cost or book price) should
be used to value the property. See Total Petrochemicals & Refining US4, Inc. v. CSX
Transportation, Inc., STB Docket No. NOR 42121, 2016 STB LEXIS 271, at *146-147 (served
September 14, 2016) (for easements, apply current value not acquisition costs); Sunbelt Chlor
Alkali Partnership v Norfolk Southern Railway Company, STB Docket No. NOR 42130 (served
June 20, 2014), 2014 STB LEXIS 150, at *210-212; Public Service Company of Colorado d/b/a
XCEL Energy v. Burlington Nothern and Santa Fe Raitway Company, STB Docket No. 42057
(served June 8, 2004), 2004 STB LEXIS 335, at *314, *319 (applying current value to
easements; finding $18 million value instead of $99,000 based on historic acquisition costs).
Since it is clear that NECR paid value for the easement and has all of the responsibilities of the
owner; 1t is entitled to consider the current value of the easement.

If the railroad continues to be operated, easement property has as much value to the
railroad or any operator as fee title. Accordingly, it is appropriate for an RCNLD or VIP
valuation to include full 'value for the real property. Moreover, since NECR has shown that
consideration was paid for the right of way, the Board has been clear that NECR is entitled to use
the current value of the right of way in its valuation. Since PAS has not offered an alternative

valuation, the Board should accept the appraisal submitted by NECR.
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2. There Is No Basis For Excluding The Value Of Rehabilitation And
Capital Improvements Made To The Trackage Rights Line That
‘Were Funded With Public Grant Monies.

NECR acknowledged in its Opening Statement at 12-13, that public grant monies have
been used over the years for a portion of the rehabilitation of, and capital improvements to, the
trackage rights line. PAS argues that approximately $—of NECR’s estimated value of
the trackage rights line should be excluded from the interest rental calculation because (1) the
funded 1improvements were to benefit. passenger and not freight operations, (2) were funded by
federal and state grant money, and (3) are not “owned” by NECR. PAS Reply at 23-27;
Baranowski V.S at p. 23-25. PAS 1s wrong, and the inclusion of such value is supported by ICC
precedent.

Guidance is provided by the ICC decision in A&M-II. Tn that decision, the ICC did not
allow a return on the lift span portion of a bridge that was financed by the Corps of Engineers for
river navigation purposes, and nor for rail purposes; however, the ICC did allow iriclusion of the
value of the portion of the bridge that would be used for rail purposes. The relevant portion of
the decision provides:

Our prior finding did not assume that a railroad was never entitled to earn
a reasonable return on property donated by government. We have not
previously taken such a position and do not take this position here. We
are, however, required to consider whether carriers are under “honest,
economical and efficient management.” This, in turn means that railroads
are not entitled to a return on capital that is not used or useful for rail
purposes. When we discussed the fact that the lift span was financed by
the Corps of Engineers, our intent was not to imply that this automatically
rendered the asset ineligible for a return. Rather, our intent was to: call
attention to the fact that the span was constructed by a third party for river
navigation purposes, not for rail purposes. Thus, rail users should neither

directly nor indirectly be required to bear the capital cost of a return on the
value, donated or not, of the lift span.
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A&M-IT, 1990 ICC LEXIS at *17-18 (emphasis added). See also, A&M, 8 ICC 567 (served June
5, 1992), 1992 ICC LEXIS 110 (“A&M-II™), at *6 (assets devoted to rail operations excluded
only if improvement represents inefficient, unnecessary improvement). Thus, the ICC clearly
held there is no basis for excluding improvements just because they were publicly-funded (and
not owned by) the railroad, so long as the improvements will benefit rail operations.

PAS attempts to use this samie citation, proposing an overly restrictive reading of A&M II
asserts that the grant funded improvements should not be included because they are related to
passenger operation. PAS Reply, at 23-27". As PAS does not provide any other basis for its
argument, the real difference between NECR and PAS is in the interpretation of the import of
A&M II and the reading of the phrase “used or useful for rail use.” PAS ignores that the
improvements to track, signaling, bridges and infrastructure are just as valuable to the freight rail
operations of both NECR and PAS as they are to Amtrak. PAS has reaped all of the same
benefits of the improvements as Amtrak has. Even if the improvements were funded to improve
Amirak passenger operations, the freight -operators (both NECR and PAS) have clearly also
benefited from the improvements, which included the installation of welded rail, bridge
improvements, increased weight capacity to 286 thousand pounds, and increased speeds. As
indicated in the awards, the purposes of the awards include to reduce slow orders and travel time,
and to increase track speeds. It would be different if the grant funded improvements were used
on passenger-only improvements such as station buildings, as the lift span was solely for the
navigable waters. But they were not; here all of the improvements have benefited all of the rail
operators. While the improvements may not have all been made, or made at that time, but for the
availability of the grant funds, that does not make the improvements superfluous even if the

existing tracks were adequate for freight. A&M-III, 1992 ICC LEXIS 110 at *7, n.6 (it may be

'® A copy of the Vermonter and several other public grant documents were included with the PAS Reply.
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cost effective to accelerate improvements not otherwise scheduled; replacement with an identical
asset is not always a sound investment). Certainly, upgrades to welded rail and 286 Ibs weight
limits would have been made by now as they are becoming basic requirements for freight
railroads to stay competitive. Thus, although these improvements may have benefited Amtrak,
they also benefitted freight rail operations.

Additionally, the ICC in A&M II went on to note that it is particularly appropriate to
include publicly- funded improvements where the railroad has the obligation to maintain the
govemment—ﬁnanced infrastructure (as is the case in this proceeding). 1990 ICC LEXIS at *18,
fn 16. As explained above, NECR has all of the ownership obligations, including maintenance.
Interest rental is intended to allow the owning railroad to earn a sufficient return so that it can
replace its assets at the end of their useful life. Thus, even for publicly funded improvements, a
railroad needs to earn a sufficient return to be able to later replace the asset. Under all of the
public funding agreements cited by PAS and included in their Reply, NECR has the clear
obligation to pay for all maintenance. Accordingly, there is no basis for excluding any publicly
funded improvements from the valuation'.

PAS also argues that, based on the ICC’s decisions in Amirak I and Amitrak IT, 1t should
not have to pay for any improvements that benefit Amtrak, or that relate to improving the
infrastructure of the rail line' beyond FRA Class 2 (because, they argue, the value of the taking
was based on the grant back of trackage rights). As discussed in Section I above, NECR believes
that such restrictions were intended to cover the then-planned Amtrak improvements that B&M

had refused to make, and the caps were established based on the planned upgrade to FRA Class

¥ PAS gratuitously indicates that NECR. did not produce any documents related to New Harnpshire grants. PAS
Reply at 25, n. 70. However, PAS includes in its Confidential Documents a New Hampshire Force Account that
indicates it was produced: by NECR (NECR-000551). The comments by the State of New Hampshire raised
concemns based on the use of public funds generally, but not with respect to any particular public funds provided by
that State.
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2, and normalized maintenance at that level. They were not intended to cover later improvements
to the trackage rights line made decades later. Further, in order to have these improvements
funded for all of the carriers, NECR was required to put up the local match. In the case of the
Vermontor grant, NECR provided funds and materials totaling $19.5 million. PAS has also
received the benefit of NECR’s matching funds.

Accordingly, it is clear that NECR should be permitted to include the value of value of
rehabilitation and capital improvements miade to the trackage rights line that \&ere funded with
public grant monies. Although PAS, like B&M before it, seems loathe to pay for any
improvements, and clearly does not want to have to pay for improving or maintaining the track
above FRA Class 2, PAS does want the benefit of those improvements, and opposed an attempt
by NECR to limit PAS’ speed to what it was willing to pay for. PAS cannot have it both ways —
it cannot argue that there was no benefit or need to contribute to the upgrades, but then argue: it is
improper to deny them the benefits of the upgrades.

In any event, PAS’ argument must be limited to the Middle Segment as that was the only
segment that was “taken™ from B&M and valued m the Amirak decisions. Segregating the
publicly-funded improvements by segment, indicates that approximately $4.8 million and $2.6
million could be included in the value of the Northermn and Southern Segments, respectively.
Baranowski VS, workpapers (Public Funding Allocation).

3. NECR Presented An Accurate Market Value For The Trackage
Rights Segments. There Is No Basis For Applying An Economic
Obsolescence Factor To The VIP Valuation.

As set forth in detail in the RLBA Verified Statement submitted as part of the NECR

Opening Statement, RLBA physically inspected the trackage rights segments, and based. its

valuation on the types and quantities of materials, and their condition, as determined in the
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inspection. PAS raises questions regarding the values RLBA used for track and track materials.
To clarify, RLBA confirms in the RLBA Rebuttal VS that it assigned values based on prevailing
market prices at the time, The prices reflected. “like kind” track and materials in “like kind”
use/conditions. Deductions for liquidation costs were not' made, and would not have been
appropriate because the materials are not being removed; the track and materials were being
valued in place. While the VIP valuation is not. the same as RCNLD, the valuation of the track
and materials in their current condition is consistent with how rail and materials may be valued
under RCNLD. Moreover, the valuation under VIP is likely more conservative than an RCNLD
valuation in that RCNLD would also include various costs related to reconstruction that were not
inchuded in the VIP calculations. RLBA Rebuttal VS, at 3-4. RLBA believes that the estiinates
of the values and conditions of the bridges and tunnels on the trackage rights segments prepared
by its engineering expert, based on his railroad experience, recent construction experience; and
his actnal inspection of the NECR line segments, are reliable estimates and should be accepted
by the Board. RLBA Rebuttal VS, at 4.

NECR does not believe that in calculating interest rental in this proceeding, it is
appropriate to adjust further the already depreciated values of NECR’s road property by an
economic obsolescence factor as suggested by PAS. PAS suggests that the remaining VIP
values should be adjusted to reflect the economic obsolescence of NECR’s assets as reflected in
that certain Duff & Phelps Determination of Fair Value dated November 14, 2013 (the “D&P
Report”). PAS Reply at 27-30. PAS does not suggest that the Board adopt the RCNLD or the
valuations otherwise set forth in the D&P Report, but just selectively seeks to apply the

economic obsolescence adjustment. To cherry pick this one aspect of the D&P Report is flawed.
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Examination of this proposed adjustment requires a deeper look at the D&P Report at its
purposes rather than the limited excerpt provided by PAS with its Reply. Additional relevant
pages of the D&P Report are attached in Volume IV. The D&P Report is an allocation of
purchase price, not a valuation. In 2012, GWI acquired control of NECR together with 45 other
railroads (and several other businesses) controlled by RailAmerica through the acquisition of
stock of RailAmerica — there was not a purchase of the specific assets of any of the subsidiary
railroads. However, GWI retained Duff & Phelps to allocate the purchase price amongst the
assets of the various railroads in order to establish the books and records of the railroads based
on purchase accounting as required by United States generally accepted accounting principles
(“GAAP”). See D&P Report excerpts.”’ The Board has acknowledged in other proceedings that
book values do not necessarily reflect current value.

With respect to track and structures, D&P used a “unit-in-place” approach. They began
with a calculation of RCNLD (although without the use of railroad accounts the Board generally
requires for RCNLD calculations). After calculating the cost to replace an asset with like utility
using current material and labor rates, D&P adjusted the value downward to reflect physical
depreciation. It is only after RCNLD was calculated that D&P considered economic
obsolescence. D&P Report, NECR-0027887-0027888.

Economic obsolescence does not reflect a change in the physical condition of an asset; it
1s an adjustment to account for external factors. Essentially it is an adjustment if the assets used
in the business are not being used to their full economic potential — i.e., that the assets are not
generating an adequate return based on their depreciated value. D&P Report, NECR-0027894.

It is more reflective of a market value.  However, as discussed hereafter in connection with the

" PAS included only the excerpt dealing with economic obsoléscence. To give the Board a better understanding of
what the D&P Report is and isn’t, NECR is ncluding additional pages of the Report in the form produced in,
discovery as part of Volume IV — HC Documents.
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discussion of the CE method, there is no readily available market value, and accordingly, NECR
believes that the interest rental component should be based on the value of the assets in their
current condition. See A&M-1,1990 ICC LEXIS 110 at *12-13 (adopting RCNLD in the absence
of a reliable market valuation). Economic obsolescence is not the same as physical depreciation,
and is not and should not be part of the RCNLD or VIP findings of the value of the assets in
place in therr present condition. Moreover, it is clear that D&P applies the economic
obsolescence factor after it calculates, and not part of how it calculates, RCNLD. D&P Report at
NECR-0027960.

PAS seeks to apply economic obsolescence because it is a ‘convenient factor that it saw
was used to reduce the asset values down to book value. PAS suggests that the adjustment
should be made to reflect market value. However, the VIP analysis is being used because there
is no available contemporaneous market value. Because economic obsolescence is an adjustment
based ‘on external factors and the earming power of the assets, it does not reflect a reduction of
the value of the assets in their current physical condition as presented in the VIP analysis.

In ATSF, 1CC Finance Docket No. 22218, 8 ICC 2d 297 (1992), 1992 ICC LEXIS 43, at
+13-18 the ICC noted, in the context of discussing RCNLD, that the goal is to estimate what it
'would cost to duplicate assets in their present condition. See also A&M-II, 1990 ICC LEXIS
374, That cost is certainly not affected by economic obsolescence.

Over dissent the ICC in A&M did allow “actuarial adjustments” to the bridge that
considered other factors that could affect the life expectancy of the bridge. In that proceeding,
MP had done an actuarial assessment based on a 1946 ICC bridge study, applying “lowa curves”
to evaluate the various elements of the bridge in question. Ad&M-II}, 1992 ICC LEXIS 110, at

*46-65. No such actuarial evidence has been introduced here to adjust improvements such as
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bridges and tunnels. Although the ICC considered actuarial adjustments to the bridge, it did not
apply similar adjustments to the appraised value of track, ties, signals or other assets, or to land
value ! See A&M-III, Appendices. The decision to allow consideration of these factors scems
inconsistent with the ICC’s earlier decisions that had rejected MP’s argument that the bridge
would not be replaced because of economic factors (it was not generating enough income).
4. NECR Restated Interest Rental Using VIP Approach.

Based on the foregoing, NECR does not believe that any adjustments to the value of the
trackage rights lines is appropriate. However, as noted in Section III B.4 above, NECR has
agreed that the pre-tax cost of capital is 14.77%, instead of the 15.97% set forth in its Opening.

Applying the adjusted pre-tax cost of capital yields the following results for interest rental:™

Interest Rental Component

E. Although NECR Accepts PAS’ Proposed Use Of Actual Maintenance
Expenses, PAS’ Calculation Of Capital Maintenance Is Wrong, And Thus
Its Caleulation Of This Element Of SSW Is Flawed.

One of the elements of SSW is the allocation to the tenant carrier of its proportionate

share of share of track maintenance and property taxes. The parties have agreed on the

2! The D&P Report does not apply economic obsolescence to land values.
ZAs discussed in NECR’s ‘Opening Statement, interest rental is sometimes charged monthly (or annually), and

sometimes by the car mile:
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allocation of property taxes. See Section IILB above. The parties also agree that track
maintenance includes both routine maintenance and capital or program maintenance.

PAS proposes that the parfies use actual maintenance expenses of NECR as opposed to
the maintenance model the NECR presented in its Opening Statement.”> NECR is willing to
accept use of actual maintenance costs as the basis for the calculation of the new trackage rights
fee as proposed by PAS.

However, PAS’ estimate for capital maintenance expenses of approximately $-s
grossly understated, and thus its proposed allocation of maintenance expenses is wrong as well.
Despite arguing that the calculations must be based on actual maintenance costs, PAS does not
use actual 2014 capital maintenance expenses. Instead it uses an average maintenance expense
based on a summary document produced by NECR during discovery. However, PAS ignored
the additional documents produced by NECR with detailed information on the capitalized
maintenance expenses incurred in 2013, 2014 and 2015 through May 31.** These records were
all maintained in the ordinary course after NECR came under the common control of GWI as
part of the RailAmerica acquisition that closed in late 2012. The documents show that NECR
spent the following amounts on capitalized maintenance applicable generally to all of NECR’s
tracks,” not including any amounts that were reimbursed through public funding:

NECR Capital Maintenance (net of public funding)

% In its Opening, NECR presented normalized maintenance costs using a model for routine and program

maintenance using certain assumptions that would keep the rail in a current state of good repair for current classes of
track, to cover contingencies for damage to the rail and bridges, to generally maintain the railroad infrastructure.
See RLBA Rebuttal VS at-6-7.

 Although PAS says no capitalized maintenance information was produced except for the one spreadsheet it
referenced, it must have overlooked the spreadsheets that were produced as NECR 004594, NECR. .004595, and
NECR_004596. Each document included the over 20 sheets for the vear that were applicable to WECR. Each of the
complete original spreadsheets also included information on the other railroads in GW1’s Northeast Region which
wete not produced. For ease of review, NECR is now producing the portions of the summary sheets for each period
applicable to NECR that were not produced with the originals. Copies are included in Volume IV HC Documents.
25 NECR ha¢ not included capital maintenance on specific projects Jocated outside of the trackage rights lines, or
spent on pon-maintenance of way itemis.
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2013 s [
2014 S
2-Yr. Avg. S

Capital maintenance tends to vary from year to year, and accordingly, NECR suggests
using a 2-year average. RLBA Rebuttal VS at 8. Because the figures for 2013 and 2014 were
kept under current NECR management, and represent the most recent two years under
consideration, NECR believes this 2-year average is more accurate and representative of capital

maintenance spending than the average used by PAS from a form which was clearly not

complete.

PAS has accurately reported the amount NECR spent on ordinary/routine maintenance of

way in 2014 as being S

Using this 2-year average for capital maintenance and the agreed upon routine

maintenance, the total maintenance costs to be allocated to the trackage rights segments would |

be:
2014 Ordinary Maintenance B
Avg. Capital Maintenance $-

Total: SEEEETE

NECR does not object to PAS” proposed URCS regression analysis for allocating
maintenance costs to the trackage rights segments. Adjusting for the change in the capital
maintenance calculated by NECR results in the following PAS cost per car mile for maintenance

and property taxes:

26 PAS asserts that it should not be required to pay for maintaining the track in excess of FRA Class 2 despite the
fact that it insists on operafing at the currently allowed Class 3 speeds. However, PAS accepts the reported routine
maintendnce costs.

= This equates to $-/mjle based on NECR’s total track miles of 394 miles.

205396424 - 40 -




Public Version

F. NECR Restated SSW Trackage Rights Compensation Using VIP Approach.

Based on the agreed upon and adjusted calculations of the elements of SSW as set forth

above, NECR. restates the SSW trackage rights compensation using the VIP approach, and

allocating interest rental to car miles, as follows:

Southern

Middle

Northern

Maintenance
Costs per Car
Mile

$0.54

$0.56

Property Taxes
per Car Mile -
2014

$0.04

$0.02

$0.02

Agreed
FProperty Taxes

per car mile
2015-2016

$0.08

$0.03

$0.04

Dispatching

$0.02

$0.02

$0.02

205396424

_41 -



Public Version

Costs per Car
Mile

Interest Rental $2.81 $5.68 $4.48
per Car Mile

Total Costs per $3.48 $6.26 $5.08
Car Mile- 2014

"Total Costs per $3.52 $6.27 $5.10
Car Mile —
2015-2016

Iv. © THE BOARD SHOULD REJECT THE OF USE OF A CE APPROACH IN THIS
PROCEEDING TO CALCULATE THE TRACKAGE RIGHTS FEE UNDER
SSW.

A, The CE Approach Is Not Appropriate For Use In This Proceeding.

NECR has previously argued to the Board in connection with its Methodology Motion
why the CE method is not appropriate for this proceeding. PAS in its Reply acknowledges as
well that its CE analysis should not be applied in this proceeding.

As traditionally applied by the ICC and the Board, the CE method generates a valuation
base for calculating interest rental by multiplying the specific earnings assigned to the trackage
rights line by an earnings multiplier. The earnings multiplier is determined. by dividing the
market value of the owning railroad’s total railroad property by the owning reilroad’s total
railroad eamnings. ATSF, 1992 ICC LEXIS 43 at *15-16.* See also TPW, 1994 ICC LEXIS 175
at *10-11; CSX Corporation, Norfolk Southern Corporation, et. al. — Control and Operating
Leases /' Agreements — Conrail ef. al. — Responsive Application — State of New York, by and

through its Department of Transportation and New York City Economic Development

Corporation, 4 STB 75 (1999), 1999 STB LEXIS 297 (“East of Hudson Trackage Rights”).”

* The CE methiod was applied, and tweaked by the ICC; in the series of SSW Compensation cases.

29 PAS does not use the same CE ‘method. See Baranowski VS. Rather Mr. Baranowski merely calculates the
carnings attributable to the trackage rights segments, and then “capitalizes” them by dividing the earnings by a
discount rate based on the current pre-tax cost of capital.
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The CE method has been used primarily in merger cases where trackage rights have been granted
to address a competitive harm, and where there is a contemporaneous market valuation of the
owning/landlord railroad. See, e.g., East of Hudson Trackage Rights, 1999 STB LEXIS 297,
SSW Compensation cases. The use of the CE method requires, among other items, a current
market valuation of the landlord railroad, overall earnings for the landlord railroad and accurate
line specific earnings. It is only appropriate to nse the CE method if all of the factors are easily
ascertainable from the facts and circumstances of the particular proceeding. See TPW, 1994 1CC
LEXIS 175, at *11; ATSF, 1992 ICC LEXIS 43, at *16; A&M-I, 1990 ICC LEXIS 110, at *2-3,
*10-11. That is not the case in this proceeding.

B. In Any Event, The CE Appreach As Presented By PAS Is Not Consistent
With Board Precedent.

Baranowski ignores the fact that there is no “contemporaneous market value” available
for NECR, and PAS does not even snggest that there is one. The most recent transaction
involving NECR was the acquisition by Genesee & Wyoming Inc. (“GWI”) of RailAmerica.
Genesee & Wyoming Iric. — Control — RailAmerica, Inc., et al., STB Docket No. FD 35654
(served December 20, 2012). The RailAmerica acquisition was not a stand-alone acquisition as
was present in the SSW Compensation cases, and the purchase price for the Rail America
acquisition cannot in any way be framed as “contemporaneous market value” for the NECR, or
the specific line segment in question in this proceeding. NECR was one of 41 U.S. subsidiary
railroads owned by RailAmerica, and the acquisition also included four Canadian subsidiary
railroads and several non-railroad businesses. The purchase price was based on a public auction
of the publicly-traded stock of RailAmerica, based on the data and market conditions at the time

of the auction. The fransaction was valued and announced in July 2012, based on financials from
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2011, gver 5 years adgo.3 % Neither NECR, nor any of the other RailAmerica subsidiary railroads,
were offered for sale as separate entities, so there was no separate bidding or market price set for
NECR. Any attempt to allocate fairly a portion of the purchase price paid for RailAmerica to the
actual value of NECR would involve numerous assumptions and would not be nearly as reliable
as the lump sum purchase price considered in the SSW Compensation cases. See A&M-1, 1990
ICC LEXIS 110, at *12-13. See also, TPW, 1994 LEXIS 175, at *11 (CE method requires a
market value for the owning railroad).

Without such a conteﬁlporaneous market value, the CE method is not appropriate.
Moreover, Baranowski’s method of merely capitalizing the segment eamnings does not reflect
how the ICC and the Board have determined the valuation base for caleulating interest rental
rights earnings under the CE method.

Although NECR does not agree that the use of the CE method is appropriate, or that
Baranowski’s method properly determines the valuation base, NECR has reviewed the
Baranowski calculations and believe that there are other errors as well. Accordingly, NECR
comments on those errors, and presents an adjusted interest rental using PAS’ formula in the
event the Board were to consider that formula, reiterating that applying CE in this proceeding is
not appropriate.

L Allocation Of NECR Costs.

To determine NECR earnings attributable to the trackage rights segments, Baranowski
allocates both NECR freight revenues (derived from waybills) and NECR costs. As part of the
allocation, Baranowski uses URCS?! to calculate the fixed and variable costs of NECR which are

then allocated to the trackage rights segments. Fixed costs are allocated by traffic density.

fo The acquisition of RailAmerica closed.in October 2012, over 4 years ago.
31 Aside from other flaws, it is ‘widely recognized that URCS is not designed nor accurate in calculating short line
costs: General Purpose Costing Systeni, Docket No. EP431 (Sub. No. 4), and the comments filed therein.
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NECR believes that PAS has significantly overstated the variable cost portion and understated
the fixed cost portion of NECR’s total expenses. See RLBA Rebuttal VS, at 11-13 (including
restated Table 19). Because income is allocated based on total costs, the effects of the error are
somewhat muted. However, NECR calculates that the result is a small overstatement of
operating earnings allocated to the non-trackage rights line (and slight understatements of the
earnings attributable to the Middle and Northern Segments). See RLBA Rebuttal VS, at 13
(including restated Table 21).

2. PAS Fails To Include NECR Earnings From Trackage Rights
Revenues.

Moreover, Baranowski in his calculation of NECR earnings excluded trackage rights
incomme from his allocation of reventie. As such, he did not consider or includé NECR’s income
or earnings related to the trackage rights fees paid by users of the trackage rights segments (PAS
and Amtrak). NECR has calculated the amount of trackage rights income it receives from use of
each of the trackage rights segments. (Because the revenues are directly attributable to the
particular segments, the income does not need to be allocated under Baranowski’s ATC method.)
Accordingly, NECR adds S[ESEof Amirak trackage rights income, and SO PAS
trackage rights income to the analysis. See RLBA Rebuttal VS, at 14-15.

3. PAS Understates The Earnings Attributable To The Trackage Rights
Segments.

Further, NECR believes that the CE method requires consideration of all earnings
attributable to the line segments in question, including those of the trackage rights tenant, here
PAS. This is particularly true here where PAS, the tenant carrier, not only has overhead trackage

rights, but it also has the exclusive right to use the Middle Segment of the trackage rights line to
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serve customers and locations that were being served by PAS’ predecessor B&M in 19893 and
to compete for new business to and from the Middle Segment. Importantly, because the current
trackage rights fee is foo low (as NECR contends in and secks to rectify in this proceeding), PAS
has had an unfair competitive edge over NECR in obtaining traffic on and from the Middle
Segment, and NECR’s .eamings are artificially depressed. See TPW, 1994 1CC LEXIS 175 at
*11 (exclusion of the tenant carrier’s earnings from the line would exclude a portion of the line’s
earnings, but inclusion would be circular to the calculation of compensation).**

PAS acknowledges that its earnings attributable to its overhead traffic should be
included, and includes a figure in its calculations for such earnings.** However, Baranowski.
does so by applying NECR’s earnings per car mile without any explanation of why he believes
that PAS’ revenue per car mile and/or costs per car mile are the same or similar to NECR’s.
(Since NECR is effectively providing a subsidy to PAS, PAS’ costs should be lower.) Moreover,
Baranowski does not include any PAS earnings related to the substantial revenues revenues PAS
received for services to non-exclusive customers located on the Middle Segment. See RLBA
Rebuttal VS at 13-14;]*® This notable exclusion would also clearly detract from the CE value of
the NECR.

Notwithstanding these omissions, for the purposes. of recalculating earnings and interest

rental under the Baranowski CE approach, NECR has included the PAS earnings as set forth by

%2 The Middle Segment was first transferred in 1989 from B&M to Amtrak (and subsequently to NECR’s
predecessor CV). Prior fo the transfer, B&M was-the owner of, .and the serving carrier on, the Middle Segment.

33 In the-case where trackage rights are imposed as a merger condition, of course, thete are no existing earnings by
the trackage rights tenant:since the rights are prospective

34 PAS does not include PAS earnings for the Middle Segment, arguing as discussed previously, that it should not
have to pay interest'rental on the Middle Segment. As discussed above, NECR does not agree. Although not shown
in the Baranowski V'S, his calculation of PAS earnings for the Middle Segment were shown in his workpapers.

35 A spreadsheet of the on-line customers and revenues was produced by PAS in discovery. (PAS-HC-745) and is
included in Volume IV HC Documents. Because these eamnirgs are not from pre-existing customers or locations to
which PAS has exclusive rights, there can be no argnment that the earnings from such' customers: were inchided in
the Amtrak I compensation calculation.
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Baranowski, including for the Middle Segment. The adjusted results as shown in the RLBA
Rebuttal VS, indicate that if the CE method were applied as proposed by PAS, the interest rental
per car-mile for the segments would be:
Per NECR.  Per PAS

Southern Segment: g $-

Middle Segment S @ S

Northern Segment ﬂ- s
While NECR has adjusted the Baranowski CE analysis for comparison purposes, since there is
no recent NECR transaction, there are flaws in the calculation of revenues and expenses and
there are omitted earnings, the CE analysis presented is not reliable or accurate and should not be
considered by the Board.

V. THE BOARD SHOULD ENFORCE PAS’ PREVIOUS AGREEMENT TO GIVE
CHANGES IN THE TRACKAGE RIGHTS FEE RETROACTIVE EFFECT.

There can be no question that PAS agreed to have the Board’s decision in this matter
have retroactive effect. In a letter to the Board dated and filed June 30, 2015, in connection with
the submission of a proposed schedule, PAS wrote: “The parties agree that any new
compensation determined either in mediation or by the Board will be retroactive to the date of
NECR’s filing ﬁth the Board of its Request to Set Trackage Rights Terms and Conditions.®
The Board acknowledged this agreement in its decision served March 12, 2015. Although PAS
now argues that it did not know how long the proceeding would take, and that it thought
mediation would be successiul, the agreement of the parties, as recited by PAS, clearly did not

apply only to mediation.

% NECR’s request was filed on June 17, 2014,
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NECR only agreed to mediation because PAS agreed to make any new compensation
terms retroactive. NECR did not believe that mediation would be successful, and believed that it
would cause a delay int the proceedings. This turned out to be correct.

Moreover, NECR 1is not at fault for the length of these proceedings. This is a litigated
matter, and both parties have sought to protect their proper interests. A good portion of the time
for this proceeding was due to PAS’ insistence on pursuing wide-ranging discovery on every
conceivable SSW methodology, although it now argues that none of them should be applicable,
and submits a CE method analysis that even it says should not be applied.

In terms of faimess, it is particularly unfair for PAS to raise its objection at this late date.
The Board should enforce the agreement of the parties and give the terms retroactive effect.

VL THE BOARD SHOULD ADOPT THE CHANGES TO THE TO AGREEMENT
PROPOSED NECR, MODIFIED AS SET FORTH HEREIN.

As discussed above, Paragraph 2.2 of the TO provides that if the parties cannot agree on
modifications of terms, the Board can be asked to impose modifications. Other than a restriction
on the imposition of arbitration reéquirements, Paragraph 2.2 does not restrict the terms that can
be modified. This is consistent with ICC’s decision in Amirak II, that after 20 years either party
have the right to request a “new agreement”.

As noted in its Opening Statement at 16, NECR would voluntarily accept a single
trackage rights agreement covering all three segments if the Board lifts the limitations applicable
to. capital improvements and eliminates the Middle Segment cap on payments for
maintenance/trackage rights fees payrnents.37 If the Board does not do so, the NECR requests

that the Board impose separate agreements for each segment.

*" This bifurcation is consistent with the findings the Board should make that PAS' arguments related to limits on
paying interest rental and maintenance caps are grounded in the Amtrak Decisions and relate only to the Middle
Segment.
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In its Opening Statement, NECR set forth a suggested revised form of revised trackage
rights terms and conditions marked to show changes from the TO. PAS in its Reply addresses
the provisions of the TO, and includes a draft marked to show changes from NECR’s draft. In
this Rebuttal, NECR will limit its comments to those provisions with which it continues to have
8

disagreements, noting that there are many sections on which the parties agree.?

0.7 Definition of “CV Lines”

NECR added the phrase “which are currently owned by NECR™ not to assert a title claim,
but to establish it as the current party in control of the lines. NECR owns the tracks and
structures, and as discussed above, with respect to the right of way property has an exclusive
unrestricted operating easement {with the right to purchase any or all for $1.00). In for example,
State of Maine proceedings, the Board has treated the holder of an unrestricted freight easement
as the owner of a rail line. If the Board does not choose to impose the language initially
proposed by NECR, then NECR suggests the following alternative: “and which have
subsequently been conveyed to NECR.”

0.8_Definition of “Effective Date”

As discussed more fully in Section V above, PAS agreed that any new compensation
would be tetroactive June 17, 2014, and the Board should enforce that agreement and reflect the:
agreemernt in this section.

0.9 Definition of “Former B&M Line™

As with the definition of “CV Lines” above, NECR does not understand PAS” objection
to the proposed language “and which are cﬁrrently owned by NECR.” NECR certainly owns the

Former B&M. Line to the same extent €V owned the Line. If the Board does not choose to

*¥ Attached herefo as Exhibit A is proposed form of TO showing changes from PAS’ draft. Where there is
agreement, nio changes have been marked.
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impose the language initially proposed by NECR, then NECR suggests the following altemative:
“and which has subsequently been conveyed to NECR.”

0.11 Definition of “Hazardous Substance”

In light of the heightened sensitivities and increased FRA regulations related to the
transporting and handling of hazardous substances post Lac Megantic and other instances, NECR.
believes the TO needs to include additional provisions with respect to the responsibilities of the
parties with respect to the handling of hazardous substances. The proposed requirements on the
handling of hazardous mateﬁals are consistent with public poliéy and the RTP’s focus on
operational and public safety. 49 U.S.C. §10101(8). As is customary, the definition is broad.
For .example, these provisions were included in a Class Ishort line trackage rights agreement in
Rapid City, Pierre & Eastern Railroad, Inc. — Acquisition and Operation Exemption — Dakota,
Minnesota & Eastern Railroad Corporation, STB Docket No. FD 35799. However, the
specifics of the requirements are covered in what was proposed in Section 9.2.

0.13 Definition of “Line”

See the responses with respect to the definitions in Sections 0.7 and 0.9 above.
Consistent changes should be made to all three definitions related to the Line and its
components.

1.9 Restrictions on Trackage Rights

Because there has been a dispute about whether the trackage rights allowed PAS to
“haul” cars in the account of another railroad over the Line, NECR added proposed Sections
1.9(a) and 10.7 to eliminate any continued ambiguity. As PAS did, NECR will address this issue
more fully in its response to Section 10.7 below. NECR believes that allowing PAS to market

haulage equates to extending PAS® subsidies to others — which was clearly not intended or
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contemplated in the original TO. To allow haulage would pass PAS’ cost advantages on to any
other railroad that shows up with a train. If the Board agrees that haulage is or should not be
permitted, then NECR requests that this Section 1.9 be included in the new TO.

2.2 Tem and Termination; Reopener

NECR proposed shortening the reopener provision from 20 years to 10 years. Because
the agreement itself remains perpetual as provided in Amifrak 11, this should not create any
significant uncertainty for either PAS or shippers. Given the current rate of change in the
railroad industry, the 20 year period initially imposed by the ICC is too long. The 20 year term
has led to the argument by PAS that the proposed increases in compensation requested by NECR
are too large. Asa compromise, NECR suggests a 15 year reopener.

3.1 Compensation.

Throughout its Opening Statement and Rebuttal, NECR has set forth its view that
compensation should be based on the three elements described in SSW Compensation (set out in
NECR’s proposed provision), and how those amounts should be calculated for each of the three
segments. Even if the Board were fo carry forward some of the specific terms related to the
Middle ‘Segment, there is no reason that all of the elements of SSW Compensation should not
apply to the Northern and Southem Segments. NECR’s proposed laniguage merely reflected the
addition of the SSW Compensation factors. The language of Section 3.1 and other sections of
Compensation should be made consistent with the Board’s findings on compensation.

3.2 Compensation: Minimum Track Condition

There is no need fo include a mininum maintenance standard. As noted in Anuwrak I,
1990 ICC LEXIS 52, at *17-18, the minimum standard was only included inthe TO because CV

voluntarily suggested it. The ICC would not otherwise have required it. PAS’ concern that the
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trackage rights segments might be downgraded is misplaced, but perhaps motivated by PAS’
recognition that it may be difficult for NECR to maintain the infrastructure since PAS does not
pay its fair share. Under its agreement with Amtrak, NECR 1s required to maintain the track to
an even higher level (FRA Class 3), and unless Amitrak service stops, and other use declines,
there is little likelihood of NECR downgrading the line. 'While PAS is paying for a portion of
the maintenance, as discussed above, NECR does not believe that it is paying its full share to
maintain the Line in its current condition. (If NECR is awarded the compensation requested
herein, NECR would be willing to agree to maintain the track to FRA Class 2.)

3.3 Compensation; Variable Costs

NECR has proposed only having the: opportunity to have PAS pay for additional variable
costs that arise, without waiting for the reopener, allocated in the same manner that variable costs
are allocated under SSW Compensation. NECR’s proposed language merely reflected the
addition of the SSW Compensation factors.

3.4 Compensation; Rate: Adjustments

NECR’s suggested language is intended to make sure that the inflator reasonably keeps
PAS payments, originally based on a static date in time, on pace with anticipated increases in
costs. Otherwise, at the next reopener the parties will be back to arguing over whether the
increases are too high. NECR has conceded to the removal of the provision that changes cannot
be less than zero.

3.7 Compensation; Allowed Capital Projects

NECR agrees to the deletion of the language “or desirable in NECR’s discretion in the
ordinary course.” Notwithstanding giving up a direct reimbursement of a capital project, NECR

asnoted in response to Section 3.1 and above, that it should be entitled to an interest rental return
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for the value of the upgraded infrastructure. However, NECR does not agree to unexplained
deletion on billing procedures, or the change in the allocation basis from the NECR suggested 2
year period to the PAS suggested 5 year period. A 2 year period seems more reflective of the
parties’ proposed prospective use of the improvements. PAS’ deletion of the payment terms is
inappropriate and would leave NECR will no contractual way to collect.

3.8 Compensation; Interest Rental.

PAS” objection to this section seems to be because NECR is not clear on what tax rate
will apply in calculations of interest rental. Currently NECR is consolidated with its parent
company for tax purposes; and that is the tax rate that NECR would propose to apply. (Because
NECR’s parent company is publicly traded, that tax rate is readily available and transparent.)
However, this is a perpetual agreement, and NECR cannot be sure that will always be the case.
Therefore, if and when, NECR were not consolidated with its parent then NECR’s standalone tax
rate would be used.

3.9 Compensation:; Auditing,

Auditing provisions are now common place, and are particularly essential to make sure
that all users of the rail lines are complying with all FRA and other safety requirements. Given
how PAS sometimes agrees to something, and then changes its mind (for example on the
retroactivity of compensation), NECR feels it must have the right and ability to confirm whether
PAS is acting in accordance with the terms of the TO. NECR would agree to the deletion of the
objected to phrase “Without limiting the generality of the foregoing.” NECR is also willing to
limit the records to be audited to those related to billing and payment, and to agree that the audit
would be by an independent auditor it the records would involve confidential shipper

information.
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5.1 Scheduling of Maintenance

The term “best efforts™ requested by PAS could imply that NECR. has to take any
measures, regardless of additional cost, to accommodate PAS® operations — despite the fact that
PAS would not be contributing to sich additional cost. “Reasonable efforts” as proposed by
NECR, would allow NECR to balance the burdens in a more fair and evenhanded way.

5.5 QOperating Rules

The intent of this section was to allow NECR to issue and change its ‘ovperat'ing rules that
govern all users of the trackage rights segments — NECR as well as PAS and anyone else. NECR
would agree to modify the language to indicate that they are talking about non-discriminatory
rules as suggested by the language cited by PAS.

7.3 Release and Indeninification

Initially it should be noted that PAS presents its objections to the proposed changes in
this section as if they are being imposed solely on PAS. That is not the case. The section, and
the changes, apply to a collision between the train of “either party” and a third person. The
additional reference to Amtrak is for clarity — Amtrak is clearly a third party (not one the parties
to the TO) and already covered. Althongh the current Amtrak agreement provides for
indemnification, that will expire in 2020 (long before this one reopens), and there is no guarantee
that the current indemnification provisions will be continued or continued in the same form.
Adding third party injuries makes sure that all possible damages are covered. Of course; this is
only providing indemnification — i.e., it provides coverage if a claim is brought against the other
party for damages — and the ¢laim is settled or succeeds in litigation. Adding the “and defend”
obligation allows the indemnitor to control the response to the litigation, and to prevent any

unnecessary or unreasonable settlements by the other party (about which PAS has expressed
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concerns). A cooperation on defense clause could be added as well. PAS” affiliate Springfield
Terminal is a party to an agreement with Amtrak that provides for defense as well as indemnity
including for injuries to Amtrak passengers.”’ NECR’s changes do not change the overall effect
of the provision, and to the extent it does make changes it does so evenly with respect to each
party. There is no reason not to accept the NECR proposed changes.

9.2[sic] Insurarice.

While there were no specific insurance requirements to back up the liability and
indemnification provisions in the original TO, that does not make them unreasonable to be added
in the context of the new TO. It is common practice for trackage rights landlords to require their
tenant users to carry insurance of the types, in particular if the user is not a Class I railroad, or
other public company whose financial wherewithal can be readily evaluated. The individual
trackage rights agreements cited by PAS that involved NECR affiliates involved just such
considerations. (The NECR affiliate: was required to continué its existing coverage — but NECR
and its affiliates are covered by in excess of $200 million of insurance — more than is being
requested here.). Further, requiring insurance is consistent with public policy as railroads,
including PAS, carry dangerous goods and the Lac Megantic incident demonstrates that
underinsured entities can create significant burdens on local and federal governments, which is
clearly contrary to public¢ interest, as it is likely any compensation paid to victims would come
from tax assessments. The burden of maintaining insurance is one that PAS should bear.

Asnoted above the current arrangements with Amtrak will expire in 2020, and there is no

guarantee that the current indemnification provisions will be continued or continued in the same

37 A copy of the Agreement between Amitrak and Springfield Terminal dated December 9, 1988 is included in
Volume IV — HC Documents.. See Section 5(a), (f).
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form. As a consequence, PAS’ citation to the existing Amtrak agreement provisions is short-
sighted.

As a practical matter, according to documents produced by PAS in discovery, PAS
already carries a substantial amount of insurance,*® and this requirement should not be any

additional burden on PAS.

9.2 Transportationt of Hazardous substances.

As PAS notes, the proposed language that it has deleted, would in large part require PAS
to comply with appIicableb laws and regulations, and lays out requirements necessary for
compliance. NECR as the effective owner (despite PAS’ arguments to the contrary) of the rail
lines has responsibility for what happens on its Iines, and to exclude these provisions as PAS
proposes would create ambiguity as'to NECR’s ability to collect for any failures of PAS, thus
reducing incentives for PAS to act responsibly.  These provisions require PAS to act in
compliance to protect both the public and NECR. The provisions do not add additional burdens
on PAS, but ensure that it acts responsibly and lawfully with respect to its handling of Hazardous
Substances, and gives NECR a direct way to require PAS to comply or to compensate NECR for
non-compliance

10.7 General Provisions; Haulage

Both here and in Section 1.9(a), NECR has added langnage to make clear that PAS
cannot use the trackage rights to haul cars for other carriers. Because haulage cars would remain
in the account of carrier for whom PAS was providing the haulage, there are questions about
whether PAS is responsible. The parties have previously presented arguments on whether

haunlage is permitted under the TO. NECR’s position is set forth in its Réply to PAS Claims filed

“ In discovery PAS provided a schedule of its excess liability insurance, a copy of which is included in Volume TV
~HC,
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October 9, 2014. As the Board noted in its December 23, 2014 decision, “PAS does not rebut
NECR’s argument.” As PAS points out in its Reply, at 49, before the TO, B&M and CV were
parties to a “1930 Agreement” that governed the trackage rights of B&M over CV. In that
agreement, there were references to one party performing haulage for the other. PAS uses that to
argue that the parties knew what haulage was and could have prohibited it if they wanted to.
NECR believes that the 1930 Agreement demeonstrates just the opposite. By including a
provisions that specifically allowed certain haulage, the parties were indicating that haulage
would otherwise not be permitted. Further, in discovery, PAS confirmed that neither it nor its
predecessors have ever used the trackage rights to perform haulage for another carrier (except in
the limited instance where PAS is hauling cars for Norfolk Southem Railway that are
interchanged with NECR)*', This confirms the parties’ understanding of whether haulage is
permitted.

Regardless, there is no reason not to add such a provision to the new TO on reopening,
As discussed above the reopening provision does not restrict the terms that can be modified. As
PAS acknowledges in its Reply at p. 50, “Such language [prohibiting haulage] has become
commonplace in trackage rights agreements today.”

The prohibition on haulage does not restrict PAS® access to any carriers, and cannot be
said to upset any competitive balance that may have been considered in the 4dmirak Decisions,
PAS has the right to interchange traffic and provide joint moves with carriers that connect to the
Middle Segment. Of course, PAS’ proposed haulage for VRS would involve not only the
Middle Segment, but also the Northern Segment which was not the subject of the Amitrak
Decisions. There is certainly no reason that NECR should have to allow haulage on the Northemn

and Southern Segments.

“! A portion of PAS’ response to NECR’s deficiency letter is included as part of Volume TII — Public Docurnents.
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10.8 Assignrient.

NECR reiterates that the although the language proposed would require consent, it also
requires that NECR not be unreasonable. Such a requirement is commonplace and appropriate.
NECR should be concerned and informed about the identity of any propesed operator whose
trains will be commingled with Amtrak (and NECR) on rail lines for which NECR is
responsible. In any event, there is no substantial impact that would result from the change from
“after consultation” to “following written consent that will not be unreasonably withheld” as it

applies to the assignment by PAS to an affiliate.
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CORCLUSION

For all of the foregoing reasons, NECR request that the Board determine new
compensation for the trackage right lines and establish new terms and conditions for the PAS
trackage rights over gach of the three segments as requested and justified by NECR.

Respectfully submitted,

i i

ERIC M. H(}’CKY

LISA CARNEY ELDRIDGE
CLARK HILL PLC

One Commerce Square

2005 Market Street, Suite 1000
Philadelphia, PA 19103

(215) 640-8500
ehocky@clarkhill.com

Dated: January 23, 2017 Attorneys for
New England Central Raihoad, Inc.
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PROPOSED TRACKAGE RIGHTS TERMS AND CONDITIONS

0. DEFINITIONS

As iised herein, the following capitalized terms have the following meanings (any other capitalized terms being
defined 1 context hereafter):

0.1 “Agreement” means the terms and conditions of trackage rights as a whole set forth hérein, as though the instant
terms and-conditions had been agreed fo contractually by PAS and NECR.

0.2 “Amtrak” means the National Railroad Passenger Corporation.

0.3 “B & M méan Boston and Maine Corporation, a corporation with its principal office at Iron Horse Park, North
Billerica, MA 01862.

0.4 “CCR” means:Claremont-and Concord Railway (including its succéssors and assigns).

0.5 “Conveyance Date™ means Septémber 9, 1988, the date on which B & M conveyed the Former B & M Line ta
Amtrak; and on'which Amtrak conveyed the same to CV, pursuant to the Order.

0.6 “CV” means Central Vermont Railway, Inc., 4 cofporation with its principal office at 2 Federal Street, St.
Albans, VT 05478,

0.7 “CV Lines™ means the approximately 13 4-mile rail line between White River-Jutiction, Vermont, and Windsor,
Vermont, and the approximately 10.6-mile rail line between Brattleboro, Vermont, and East Northfield,

‘Massachusetts, both of which belonged to CV before the Conveyance Date and which have subsequently been

conveved to NECR.

0-8-“Effective Date™ means(.8 “Effective Date™ means with respect to the compensation terms in Section 3 hereof.

June 17, 2014, the date on which the parties agreed revised compensation would be effective. and with respect to
other terms and conditions hereunder, the effective date established by order of the:STB.

0.9 “Former B & M Line” means the approximately 48.8—mile rail line between Windsor, Vermont, and Brattleboro,

Vemmont, conveyed by B & M fo' Amtrak, and by Amtrak to CV, on.the Conveyance Date pursuant to the Order_and
which has subsequently been conveyed to NECR.

- limitineg the

0.10 “GMRC™ means the Green Mountain Railroad Corporation (including its succéssors and assigns).

0.J1 “Hazardous Substance' means any substance which is hazardous to persons or property and inchides, without
enerality._of the foregoing (i) radioactive. explosive. poisonous. corrosive, flammmable or toxic
substances: (ii)_substances that endanger the health and safety of persons; and (iii) substances declared to be
hazardons. toxic or dangerous under anv law or regujation now or hereafter enacted by any sovernmental authority
having jurisdiction.

0.12 “ICC™ means the U.S. Interstaie Comumerce Commission.

0.13 “Line” means the CV Lines and the Former B & M Line together and which has subsequently been conveved
to NECR.

0.14 “NECR” means New England Central Railroad, Inc., a corporation. with' jts principal office at [INSERT
ADDRESST.

0.15 “Order” méans the decision. of the ICC in National Railroad Passenger. Corporation—Conveyance of Boston
and Maine Corporation Interests m Connecticut River Line in. Vermont and New Hampshire, dated August 4, 1988,
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served Augnst 9, 1988, and published at pages 761 through 817 of volume 4 of the ICC Reports, Second Series.

0.16 “PAS™ means Pan Am Southern LLC, a limited liability company with its pri‘ncipal‘ office 4t [INSERT
ADDRESS].

0.17 “ST™ means the Springfield Terminal Raitway Compary {(including its successors and assigns).
0.18 “STB” means the U.S. Surface Transportation Board (including any snccessor agencies).
1..GRANT OF TRACKAGE RIGHTS

1.1 Subject to the terms and conditions of this Agreement; PAS shall have the nonexclusive right to operate PAS's
trains, locomotives, cars and equipment with PAS's own crews over the Lin€, as more particularly defined as
tollows:

All main Iine track and passing sidings between a point at the interlocking at East Northfield, Massachusetts
{approximately MP NECR MP 110.51) to the Bank switch at White: River Junction, Vermont (approximately NECR
MP 13.40).

1.2 PAS shall have only overhead running rights overthe CV Lines.

1.3 PAS shall have the exclusive right to serve all existing shippers and shippers' facilities-that were Tocated on. the
Former B & M Line as of the Conveyance Date; including any and all new shippers that locate at such existing
Facilities after the Conveyance Date, provided that PAS makes dvailable a minimum three day per week service
along the Line. PAS must consult with the shippers and ensure their needs are:met up to three day per week sérvice.

1.3.1 For purposes of this. Sectien .1.3, *existing shippers and shippers'facilities™ shall mean industties and facilities
at rail sidings which reeeived or tendered rail shipments during the twelve months immediately prior to the
Conveyance Date.

1.3.2 For purposes of this Section 1.3, “three day per week service™ shall mean thie provision of local set-off and
pick-up service to shippers 6n the Former B & M Line at least three times per week (Monday through the: following
Sunday) in eachi direction.

1.3.3 NECR shall be perniitted to commence service to existing shippers and shippers' facilities upon PAS's failure
to make available three day per week service during two weeks out of any four week period, unless such failure is
excused by Section 10.6.

1.4 Except as provided. in Section 1.3, NECR and PAS shall each have the right to compete for and serve the
following shippers and shippers' facilities on the Forimer B & M Line:

(a) shippers and shippers' facilities located on the Former B & M Line which did not receive or tender rail
shipments during the twelve months immediately prior to the Conveyance Date;

(b) any other new shippers;

(¢) any existing shippers and-shippers' facilities to which PAS does not provide a minitaum three day per week
service, as specified in Section 1.3.

f1.4.1 NECR shall, upon tequest by PAS, provide reciprocal switching to permit PAS to serve such shippers and
shippers' facilities as PAS may serve hereunder. NECR shall not be required to switch cars on, PAS's behalf at
shippers' facilities which NECR serves by virtue of PAS's failure to make available a minimum three day per week
service along the Line as specified by Section 1.3, but PAS sha]l retain the right to provide service directly to such
shippers and shippers' facilities. PAS shall pay to NECR a per switch charge as established by NECR, provided that
such per switch charge is not greater than 180% of the NECR variable cost of providing such switching service
computed using NECR's costs computed in sdccordance with formulas geperally used or accepted m STB

.
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1.5 NECR and PAS shall each have the right to compete for and to interchange traffic at Bellows Falls, Vermont,
with GMRC and at Claremont Junction, New Hampshire, with the CCR. PAS shall have the exclusive right to
nterchange traffic at Charlestown, New Hampshire, with the; ST.

1.6 PAS shall have the right of entry over the Line for any and all PAS: employees, agents ot representatives,
machinery, vehicles or equipmeént which PAS may deem niecessary or convenient for the purposes of inspecting the
Line, clearing any derailments. or wrecks of PAS trains on the Line or otherwise condueting Jis: operations over the
Line; provided in each case that such entry shall not unreasonably interfere with -operations on the Line by other
caniers.

1.7 {Intentionally Omitted — No Longer Applicable].

1.8 Except as provided hereiri, this Agicement does not diminish in any way NECR's right to use the Line, or
NECR s right to lease or otherwise allow another carrier to use the Line.

1.9 Notwithstanding anything to the conirary contained in this Agreement or otherwise agreed by the parties hereto
prior to the Effective Date, PAS (or any agents or affiliates acting on their bebaif) shall not:

+3 I1.
ermit or admit, without permission in writing from NECR. any third 7 to the use of all or any part
of the Line. nor contract. or make any-agreement to provide haulage over the Line of trains or cars of
any third party which in the normal course of business wonld niot be considered-as the traing or cars of

PAS -o1:ST, as applicable:

(b) obstruct or leave any frain or locomotive unattended on the Line, or stop its'frains or Jocomotives on
the Line except in the case of mechanical failure or emergency;

(c) construct or alter tracks connecting to the Line, including the construction, installation or alteration of
any switches from the Line without the express written consent of NECR; of

(d) construct, erect or place, or cause to be constructed, erected or placed on or near the Line, any
structure, signage, fixture or any other work without the prior written consent of NECR.

(e) [Intentionaily omitted.]

(). [Intentionally omitted.]
2. TERM AND TERMINATION
2.1 Thie term.of this Agreement shall commence as of 7:00 a.m. Eastern Time, on the Effective Date.
2.2 Bxcept as provided in Section 2.3 and Section 8.1, and subject to the provisions of this section, the term of this

l Agreement shall be perpetual. After twesty—(20fifteen (15) years from. the Effective Date, either party to this

Agreement may seek modifications from the other and, if satisfactory modifications are not agreed to afier a
reasonable period for negotiation, may apply to the §TB for modifications. Nothing in this section shall authorize

the STB to impose arbitration requirements upon either party tothis Agreement.

2.3 PAS may terminate this Agreement immediately upon written notice to NECR.

3. COMPENSATION

gy £ Er
o=

. 5 pendixAc ;
3.1 PAS shall be obligated to pay for and contributeé towards (i) the cost-of continued maintenance and operating
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costs, and variable costs atiributable to PAS” usage of the Line throueh pavments: set forth in Section 3.3 below: (ii)
emergency repaits, capital uperades and material alterations apd additions not included in routine and program

maintenance sef forth in Section 3.7 below: and (iii) interest rental due to NECR set forth in Section 3.8 below.

3.2 NECR: shall be solely responsible for dispatching all operations over the Line and for the maintenance arid repait
of the Line, including the signals and the signal and dispatching system which controls operations on it. NECR shall
keep the Ling, at all times throughout the term of this. Agreement -or any extensions thereof, in not less than FRA
Class II condition.

-

3.3 PAS shall pay to NECR.$ per carmile (whether loaded or empty including locomotives, cabooses and work
equipment) of traffic actually operated by PAS (or its assicnee) over the Line to pay for the trackage rights provided
herein as a .contribution towards the costs of dispatching. maintenance and repair of the Line {including the
maintenance. repair and operation of the signals and the signal and dispatching system which ‘controls operations on

it). Additionally. if NECR identifies additional variable costs attributable to PAS’ use of the Line, the per car mile
fee shall be adjnsted by the arinual amount of such yariable costs divided by PAS® car miles during the previous 12

months.

3.4 Exeept as otherwise provided herein, all payments to be made by PAS under this Agreement shall be adjusted on
March 31% of each year during the term of the Agreement, for price level changes from July T, 2013, (using Second
Quarter 2015) based o the relationship of the most recent quarter's Association of American Railroads (AAR)
Eastem District, Quarterly Indices of Chargeout Prices and Wage Rates (Table C)—"Material prices, wage rates and
supplements combined (excluding fuel)” to comparab]e indices of the quarter twelve months previous. The first
adjnstment to be made shall be based: on the comparison of the Second Quarter 2015 index value to the. Second
Quarter 2016.

3.5 PAS shall have responsibility for and shall report and pay-directly to the owner of the cars, all'mileage, car hire.

and. other charges accruing on cars in PAS's trains on the Line.

3.6 NECR. shall issue its bill to. PAS for the payments specified by Sections 1.4 and Section 3.3 and Section 3.8
hereof by the fifteenth (15) day of each month for the traffic fransported during the preceding calendar month. PAS
shall pay to NECR the amount shown on such bill by the last day of the month following in which such bill is
issied, Payments not received by PAS by such last day of the month in which thie bill is-issued will accrue interest at
the rate of one and oneé-half (1.5%) percent, per month foreach month or portion: of a monthi by ‘which the:payment is
late.

3.7 In the event that NECR is required to undertake any major capital projects (not generally included in routine or
program maintenance) which may become necessary due to changes in applicable local, state or federal statutes,
ordinances orregulations; or by catastrophic occurrences on the Line; including but not limited to, floods, washouts
or destniction of bridges, or implementation of Positive ‘Train Control, PAS or its assignee shall pay 1ts

proportionate share of the expenditures actually made by NECR for such capital projects based upon the percentage

of total car mlles on the Line attr]butable to PAS's (or its assigoee's) average traffic volume ‘during the five(5)-year

tal-pr o (2) year period preceding the capital project. WECR shall issue its bill to
PAS for the payments specified by this Section 3.7 ds soon as practicable following the acceptance of a bid or
commencement of the capital project. Pavments not received by PAS by such last day of the month in which the bill
is issued will accrie interest at the rate of one and-one-half (1.5%) peicent per month for each meénth or portion of a

month by which the payinent is Jate.
Wﬂ%@ﬁiﬁ&é—}}q Y aF 3 : 3 ~

3.8 In full satiéfaction of any and all obligations of PAS to pay for the interest rental component for the nse of the

Lihe, PAS shall pay fo NECR $I "1 monthly durine the term of this Aereement. Thé interest renial compeneiit shall

be adjusted each vear based on changes in NECR's pre-tax cost of capital. as determined by considering the post-tax
cost of capital as determined by the: STB, and the effective annual tax rate of NECR. or its parent company if NECR

is consolidated with its parent for tax purposes.
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3.9. NECR reserves the right to audit the records and activities of PAS solely for the purpose of verifying PAS’s
compliance with the billing and pavinent provisions of this Agreement. To.the extent such audit includes the
review of any confidential shipper information. such audit shall be conducted by an indepenident auditor mutually
v the ‘parties (the “Independent Auditor’”) who shall keep confidential information confidential and not
disclose such information to NECR. Without lintiting the penerality of the foregoing. PAS shall keep and maintain
true and coirect books, records and accounts with réspect to its volumeé of cars along with any annual statements afid
summaties. fora period of three (3) vears after the term of this Agreement. PAS shall, upon request of NECR. make
available on reasonable advance notice and during normal business hours and permit NECR. or the Independent
Auditory. as applicable. during such period to inspect. make copies of. and. andit all such records. If there is any
revision to charges as a result of an audit, pavmient shall be made within thirty {30) days of the audit. The provisions
of this Section 3.9 shall survive the termination of this Asreement.

4. ADDITIONS AND ALTERATIONS

4.1 NECR shall pay for and be responsible for the construction, maintenance, repair and renewal of any additional
connections to the Line which it may require.

42 If PAS .determines that changes in or additions and betterments to the Line, including changes in
communicatjon, dispatching or signal facilities as they existed immediately prior-to the Effective Date, are required
to accommodate PAS's operations beyond that required by NECR to accommodate NECR's and Amfrak's operations
over the Line, PAS shall pay for the construction of sich additional or altered facilities, including the anniial
expense of maintaining, repairing, and renewing such additional or altered facilities. Notwithstanding the foregoing,
NECR shall have the right to approve of any such addition or alteration prior te its construction, which approval
shall. mot be unreasonably withheld, and such addition or alteration shall be constructed in stich a manner as to
minimize interference with NECR's or Amtrak's operations over the Line.

5. SCHEDULING OF TRAINS AND MAINTENANCE; OPERATING RULES

5.1 The trains, locomotives, cars and equipment of PAS, NECR, Amirak, and any other present or future user of the
Line or any portion thereof, shall be operated without prejudice or partiality to:any party to this Agreement or any
such other user and in such 2 manner as will result in the most economical and efficient manner of movement of all
traffic; provided, however, that NECR shall give priority to intercity rail passenger trains of Amirak to the extent
required by Section 402 of the Rail Passenger Service Act. Notwithstanding the foregoing, PAS shall have the right,
in consultation with NECR, to establish thé schedules of PAS's trains over the Line. Trams performing local work,
whether PAS, NECR or otherwise, are not entitled to priority over trains that are not performing such work. NECR
shall establish NECR's train. schedules with due regard to the trains to be operated by PAS. Each party shall use
reasoniable efforts to provide: five (5) days" notice of changes in its traffic and operating patterns and procedures
which may affect the Line. NECR. shall coordinate. with PAS and nse ifs bestreasonable efforts in scheduling the
work required for any upgrades. of the Line and any' fufure maintenance or repair of the Line to minimize any
interference with.or disruption of PAS's operations over the Line.

3.2 Any and all training that may be required to qualify PAS operating personnel as to NECR's operating rules (after
the inifial training of such personnel, which will be provided by NECR) shall be performed by PAS, and the
determination as to whether such operating personnel are gualified under NECR's operating rules shall be: made: in,
the discretion of PAS (giving consideration te any comments or recommendations of NECR). NECR shall traig, and.
periodically recertify in accordance with NECR's operating rules, PAS operating personnel who act as instructors for
PAS personnel regarding NECR's operating rules,

5.3 NECR, operating rules shall govern all operations over the Line, and NECR shall report to PAS any incidents of
violation of such rules by a PAS employee:; provided, however. that such NECR. opetating rules shall not unjustly

disciiminate against PAS or any other third-party user of the Line. NECR may at its option, for good ‘caise shown,

exclude such employee fram the Line.

54 In the event that any dispute arises as to the interpretation of any operating rules, the interpretations of the
Uniiform Code of Operating Rules, as amended, shall govern.

-5
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5.5 For the avoidance of doubt. NECR’s “operating niles’ means NECR's operating and safety rules, timetables

special instructions. bulletins, general orders. authoritative directions and amendments, and special rules goveming

the transporfation of Hazardous Substarices. and anv supplements and replacements thereto as communicated from

time to time by NECR's designated operating officer to PAS's designated opetating office.

6. CLEARING OF DERAILMENTS AND WRECKS

6.1 In the event of any derailment or wreck of a PAS train, PAS shall clear the Line to allow for the passage of other
trains within a reasonable time. PAS shall perform any rerailing wrecking or wrecking train service as may be
required in connection with such derailment or wreck, in accordance with its customary practices. Except as
provided in Section 7, the cost liability, and expense of the foregoing, including, without limitation, loss of; damage
to, or destruction of dany property whatsoever and injury to or death of any person -or persons whomsoever resulfing
therefrom, shall be the responsibility of PAS. In the event that PAS does not begin retailing operations for passage
of trains over the Line within twelve (12) hours: of an occurrence or does not complete the process of clearing the
LLine within a reasonable time, NECR may clear the Line for passagé of trains, and PAS shall reimburse NECR for
all reasonable costs NECR incurs in performing siich service.

7. RELEASE AND INDEMNIFICATION

7.1 Save as herein otherwise provided, each party hereto shall be responsible for and shall assume all loss, damage
or injury (including injury resulting in death) fo persons or property, iniclading the cost of removing any trackage,
repairing trackage and. correcting environmental damage, which may be caused by its engines, ¢ars, trains or other
on-track equipment {including damage. by fire originating thérefrom) whether ornotthe condition or arrangement of
the trackage contributes in any mainer or to any extent to such loss, damage or injury, and whether or not a third:
party may have caused or cvontributed to such loss, damage or injury; and for all loss or damage to its engines, cars,
trains.or-other-on-rack equipment while on said trackage from any caise whatseever, €xcept in the.case ofcollision,
in which event the provisions of Section 7.2 shall apply.

7.2 Tn'the évent of a collision between NECR's and PAS's engines, cats, trains-or other on-track equipment while on
the Line, the apportionment of liability between the parties hereto for all loss, damage or injury (including injury
resulting in death) to-any person (including NECR's or PAS's employees, agenis ot representatives) or property shall
be governed by the following provision:

7.2.1 If the employees of one party are solely at fault; that party shall be Tesponsible for all such loss, damage or
mjury including the cost of removing wreckage, repairing trackage, and correcting environmental damage.

7.2.2 If the employees of both parties hereto are-at faunlt; orif the canse: of the accident 15 so concealed that it'cannot
be determined whose employees are at fault, each party shall bear and pay for-all such 10ss, damage or injury which
its own ‘engines, cars, trains ‘ot other on-track equipment and their contents or property in its custody, or its
employees oOr others claiming for them, may have suffered by teason or im consequence. of the accident.
Responsibility for all othér such Joss; damage or injury shall be apportioned equally between the parties hereto,

7.2.3 The wards “all other sich loss, damage or injury” referred to in this Section 7.2 shall be deemed to iriclude but
not be limited to the cost of removing wreckage, repairing. trackage, correcting environmental damage, and third

party claims.

7.2.4 As between the parties hiereto, the foregoing provisiens of this Section 7.2 shall be applicable whether or not a
third party may have caused or contribufed to the accident.

7.2.5 The words “trackage” referred to in this Section 7 shall be deemed to include but not be limited to the tracks,
structures or facilities pertaining to operation of the Line.

7.3 Without in any way restricting the terms of this Section 7, in the case of & collision or accident between the train
of either party to this Agreement and the property of a third person or othet entity, including Amtrak, including any
action dorie in the process of trying to avoid an aceident or a collision, such party shall save harmless and indemnify
and defénd thé other parfy forthwith for all damages suffered by (or claimed against) the other party including

_6-
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damages to equipment and structures and third party injuries (including death) or injuries (including death) to the
employees or agents of the other party (including also the results of those actions done in the process of avoiding a
collision.or accident), and irrespective of the ordinary negligence or fanlt of either party or such third person or other
entity, and with a night of subrogation in favor of such party against any such third person or other entity.

7.4 Bach party hereto shall forever indemnify and save harmless the other party, from and against-al] claims, liability
or judgments by reason or on account of any injury to or death of any person or of any loss or damage to property,
the liability for which is herein assumed by such first mentioned party; and such first mentioned party:shall pay and
discharge any judgment that may be obtained by reason thereof, and all costs, charges and expenses payable:
thereunder, inchuding legal counse] fees.

7.5 The parties shall settle, as between themselves, any claim for loss or damage according to the terms «of this
Agreement, notwithstanding any judgment or-decree of ‘any court or other tribunal in 2 proceeding brought by other
parties. In case a suit or proceeding shall be eommenced by any person or corporation against either party hereto for
or on account of any less, damage or injury for which the other party hereto is liable ander the provisions -of this
Agreement, the party $0 sued or proceeded against shall give to the other party reasonable notice, in writing, of the
pendency of such $uit or proceeding and thereupon the other party shall assume the defense of ‘such suit. or
proceeding or shall save and hold the party so sued harmless from all loss and costs by reason thereof. Neither party
hereto shall be bound by any judgment against the other party unless it shall have reasondble notice that if is so
required to defend and has reasonable ‘opportunity to make such defense. When such riotice and opportunity has
been given, the party notified shall be bound by the judgment as to all matters that could have been litigated in such
suit-of proceeding.

7.6 In évery case of death or injury suffered by an employee of either PAS or NECR, ‘when compensation to such
employee or employee's dependents is required to be:paid under any workmen's compensation; occupational disease,
employer's liability or other law, and either of said parties, under the provisions of this Agreement, is required to pay’
such competisation;; if such compensation is required to be paid in installments ovér a period of time; such. party
shall not be released from paying siich. future instaliments by reason of the expiration or other termination of this
Agreement prior to any of the respective dates upon ‘which any such future installments are to be paid,

8. DEFAULT; PAYMENT DELINQUENCY

8.1 In:the event of a material breach by PAS of the terms and conditions: of this Agreemeént which confinues. for a
period of forty-five (43) dayg after notice thereof from NECR, NECR shall have the right to terminate this
Agreement upon ninety (90) days' nofice.

8.2 If PAS becomes delinquent in payment of any amount by more than fourteen (14) days under the terrus of
Section 3, NECRK shall be entitled to receive advance payment from PAS for each PAS fram seeking access. to the
Line until PAS satisfies the delinquency in full. If PAS fails to tender'the advance payment, NECR shall be further
entitled to exclude and eject PAS from the Line until PAS tenders the advance payment. NECR shall be entitled to
these remedies for delinquencics even if PAS has disputed the billed amount by invoking arbitration or otherwise.
During the pendency of any such exclusion or ejectmeént, NECR. shall nevertheless accept PAS ears for inferchange
at any point on the-Line,

9. Hatentionally Omtted JINSURANCE AND HAZARDOUS SUBSTANCES

9.2 Transport of Hazardous Substances. In the event that PAS transports Hazardous Substarices over the Line. PAS
shall:

(a) _comply with all applicable fedefal. state and municipal laws. rules and regulations including, but not
limitéd to, applicable rules and regulations as set forth by the, Federal Railroad Administration (FRA).
the Pipeline and Hazardons Materjals Safety Administration. (PHMSA). the Surface Transportafion
Board. anid the Association of American Railroads {AAR) respecting the handling and transportine 6f
Hazardous Substances: arid
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{b) ensure its personnel comply with such applicable laws. rules and. regulations and meet all the
reguirements and qualifications for trairiing and certification set forth by such laws.

(c) prepare and have at al] times, an Emergency Response Plan with réspect to its response to incidents or
derailments. involving Hazardous Substances over the Line and upon réquest provide a copy to NECR.
The Emergéncy Response Plan must include at a minimum: (i) réporting and response procedures in

the event of a derailment. accident or spill on the Line: (1i) emergency response service providers and.
contacts and their phone pumbers: and (iif) incident reporting phone numbers including phone numbers
for NECR incident reporting and local NECR personnel,

(d) In the event any accident or derailment involving PAS rail cars. including rail cars carrying Hazardous
Substances shall oceur on any seement of the Line. PAS agrees io:

immediately. notify local emergency response service providers (including the local fire stations
in accordance with its Emergency Response Plan, and ensnre that such local emergency response
service providers have appropriate information.

(i) immediately réport any release. leak. deposit-or spillof a Hazardous Substance {&.0. fuel spill from
an accident) to. NECR .dispateh, whether or not such releases are required to be reported to any
federal. state or Jocal authority, and to any regulatory authorities as required by law.

(iii) prompily respond to an accident or & leak. spill or deposit of any substance {includine without
limitation any Hazardous Substance, waste or pollutant), except to the extent such leak, spill or
deposit is de minimis.in fature and results from the day to day operation of trains by PAS over the
Line. PAS shall take all reasonable actions to: contain the spill and respond in accordance with its
Erergency Response Plan: provided. however that NECR may elect to reasonably remediate,
répair and restore the roadbed. track and related structures impacted by any Hazardous Substance,.
at the expense of the PAS.

rovide a written follow-up report to NECR within five (5) working days of any reléase. leak
deposit or spill on the Line, or amny event on or affecting NECR property which constitutes an
offence or is reportable under any laws. by-laws, or resulations relating (o the protection of the
environment, or is i breach thereof. Such folow-up report will describe the incident. substance
and volume released, and measures undertaken or planned to clean up and remove the released
substance and any contaminated soil, water and materials and waste,

(¥} provide NECR with copies of any and all reports made to_any governmental agency that relaté to

such incidents and/or releases. In addition,. PAS shall provide NECR with a copy.of anv allesed
violation. of applicable environmental laws relating to such. inéident oni the Line. as well as a copy
of anv written responses made by PAS 10 governmental authorities regarding said violations.

{vi) commence and complete, at NECR's request. the cleanup. disposal. and remediation of any.spill or

environmentallv unsound condition occurring on the Line as a result of PAS's operations over the

Line. _PAS shall completely clean up any such spill or conditien: shall dispose of amy

contaminated soil or waste 1 a properlv licensed disposal facility: and shall teplace contaminated

soils with clean fill as appropriate under fhe circumstances: PAS shall demonstrate to NECR's

reasonable satisfaction that any impacted lands and any impacted adjacent lands have been
restored 10 a condition existing immediately prior to the contamination.

(vii) if PAS and NECR are in disagreemient as to whether any such release has been completely cleaned

up. the contaminated soil or waste properly disposed of and replaced with appropriafe clean fill. fo
retain a repitable environtental ¢onsulting firm to review PAS's activities and teport 'whether

PAS has fulfilled its obligations. . If PAS's oblications have not been fulfifled. PAS shall take
further action as 1s mecessary to réctify anv deficiencies and obfain a report from the
environmental consultant verifyine the same.

-8 -
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(viii) _ be solely: responsible for all costs related to the clean-up and rémediation of any releases or
incidents resulting from PAS's operations on the Line.

(e) NECR miy from time fo fime perform inspections arnd environmental. safetv, risk and security
" assessments of the Line. NECR may af apy time implement any environmental. safety or security
measures, procedures or requirements that it considers nécessary or desirable. In jts reasonable opinion.
NECR agrees. to riotify PAS recarding any such measures, procedires or reguirements and PAS aerees

to cooperate, as necessary, ih implementing such measures.

10. GENERAL PROVISIONS

10.1 No Waiver. Waiver of any provision of this Agreemient, in whole or in part, in any one instance shall not
constitute a waiver of any other provisign in the same instance, nor any waiver of the same provision in anothér
istance, but each provision shall continue in full force and effect with respect to any other then existing -or
‘subsequent breach.

10.2 Notige. Any notice required or permitted under this Agregrment shall be given in writing to the parties at their
respective addresses specified -above, or at such other address for a party as that party may specify by notice as
provided herein, by (i)(A) delivery in'hand or by postage prepaid, United States first class mail and (B) registered or
certified mail, refurn receipt requested, or (ii)(A) telefax and (B) registered or certified miail, return receipt
requested, or (iii)(A) Federal Express or other form of expedited mail that provides for delivery to the sender of a
signed receipt, or (iv) telegram. Notice So sent shall be effective upon receipt.

10.3 Integration. This Agreement constitutes the entire agreement of the parties with respect 1o its subject matter,
superseding all prior oral and writfen communications, proposals, negotiations, representations, understandings,
courses of dealing, agreements, contracts and the like between the. parties in such respect. Except for any and all
obligations incurred or causes of action accrued thereunder prior to or'as of the Effective Date, , all prior trackage
rights agreement between the parties or. their predecessors with respect to the Line or any segments of the Line,
including the Trackage Rights Order imposed by the ICC by decision dated February 6, 1990 in ICC Finance Docket
No. 31250, are hereby terminated. Any provisions of any other agreemeni(s) between NECR and PAS which are not
inconsistent with the provisions of this Agreement shall remain afe hereby terminated.

10.3.1 [Intentionally Omitted-No Longer Applicable]

10.4 Miscellaneous. This Agreement: (i) may be amended, modified, or térmiinated, and any right under this
Agreement may be waived i whole or in part, only by a writing signed by both parties; (i1) contains headings only
for convenience, which headings do not form part of and shall. not be used in construction of this Agreement; and
(iii) is:not'intended to inure. to the benefit of any party notf-a party to this Agreement.

10.5 Availability of Equitabie Relief. The obligations imposed by this Agreement are unique. Breach of any of such
obligations wounld injure the parties to this Agreement; such injury is likely to be difficult to measure; and monetary
damages, even if ascertainable, are likely o be inadequate compensation for such injury. Protection.of the respective
interests provided herein would reguire equitable relief, including specific performance and junctive relief; in
additioii to any other remedy or remedies that the parties may have at law or under this Agreement.

10.6 Force Majeure. No party to this Agreement shall be responsible for delays orertors in its performance or other
breach under this Agreement éccuriing by reason of circumstances beyond. its control, including acts ‘of civil or
military authority, national emeérgencies, fire, major mechanical breakdown, labor disputes, flood or catastrophe,
acts of God, insurrection, war, riots, delays in suppliers; derailments or failure of transportation, commupication or
power supply.

10.7 Trains, Locomotives, Cars or Equipment. As used in this Agreement, whenever reference is made to the trains,
locomotives, cars of equipment of, or in the account of; one of the parties hereto, such expression means the trains,
locomotives, cars and equipment in the possession of or operated by one of the parties and includes such trains,
locomotives; ‘cars and equipment which are owned by, leased to, or'in the account of such party. By way of
clarification, the foregoing does not imply that PAS.may handle trains. cars or equipmeént in_haulage service for
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another rail carrier, except where the cars or equipment are being tramsported under a haulage arrangement for

Norfolk Southern Railway for interchange with NECR. Whenever such trains, locomotives, cars or equipment are
owred or leased by one patty. to this Agreement and are in the possession or account of, or under the control of the
other party to this Agreement, such trains, locomiotives, cars and equipment shall be considered those of the other

party.

10.8 Assignment. This Agreement shall birid and inure to the benefit of the parties and their respective legal
representatives, successors and assigns. PAS shall have the right te assign any or all of PAS*srights and obligations
under this Agreement to any affiliate of PAS, following censuliatonvath-written consent of NECR, which shall not
be unreasonably withheld and thereceipt of any-equired regulatory of other necessary approvals, including from the

- STB.

10.% Govemning Law. This Agreement is inposed #nd entered into in, and shall be governed by'the laws of, the
District of Columbia.
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SCHEDULE A"
Insurance Coverage

General

PAS, at its sole cost and expense. shall take out and keep in full force and effect and pay all premiums for,

throughout the term and during such other time as this Agreement remains in force, the following fnsurances:

() Railroad_Liability insurance with 2 limit of not less than Two Hundred Million Dollars
($200.000.000) for any one loss or -occurrence for personal injury. bodily injury: or damage to
third party. including but not limited to NECR property inclading loss of use thereof, and a self
insured retention of not more than One Million Dollars ($1:000,000), This policy shall by its
wordine ar by endorsement include but not be limited to the following:

161 NECR and its associated or affiliated companies (and the directors, officers. ‘emplovees
agents and trustees of all of the foregoing) as an additional msured with respect to
-oblications of PAS underihis Agreement and incidental thereto;

{11} "cross liability"” or “‘severability of interest” clause which shall have the effect of insuring
each entity named in the policy as an insured in the Same manmer and to the same extent
as if a separate policy had been issued to eachy

{63133 blanket contractual liability. to include the insurable liabilities assumed by PAS under

this Agreement;

av): shiall not exclude operations on_or in the vicinity of the railway right of way. if
applicable;

() products and completed pperations:

vi) insure against all Federal Emplover’s Liabilitv: Act claims for liability arising out of

PAS’s operations undet this Agreement: and

(vin) sudden and. accidental pollution. or. named perils pollution including. the release or
dispersal of pollntants as a result of a_collision. overturning or derailment of any vehicle
or railway rolling stock.

(b) Automobile Liabilitv insurahce covering bodily injury and property damage:- in dn amouilt not less

than. One. Million ($1.000.000) Dollars per_accident. covering the dwnership, use and operation
(including the loading and unloading) of any motor vehicles and trailers which are ¢wned, non-
owned, leased or controlled by PAS and used in regards to this A creement.

(¢} "All Risks" property insurance covering PAS’s owned property and the property of NECR in the
care, custody. or control of PAS, or for which PAS has assomed Jiability, on a replacement cost
basis.  With respect fo the property of NECR. such policy shall contain a loss pavable clause in
favor of NECR. and include NECR as an additional insured.

Not more frequently than once every three vears. NECR may request reasonable chamges to the required
insurance coverage to reflect then-current risk management practices m the railrdad industry and
underwriting practices in the mmsurance industry.

PAS acrees that the insurance it maintains is primary and not éxcess of any other ihsurance that may be
available.
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PAS shall provide NECR_ with written notice and all reasonable particulars and documents related 1o any
damages. losses. incidents, claims and potential claims concerning this Agreement as soon as practicable
after the damage. loss. inciderit or claim has been discovered. PAS is responsible for any deductible and
excluded loss under the insurance.

If PAS fails to maintain' the insurance required under this Agreement, NECR ay at its option terminate

this A¢reement.

If the Irsurarice procured by PAS pursuant fo this Scheduje A takes the form of a claims made policy and is

cancelled or allowed to expire without renewal. PAS shall provide evidence of replacement insurance that

provides coverage ‘as required by Section 1.1. Such Coverage must be retroactive to the original inception
date of the cancelled or non-renewed policv:. PAS further agrees to promptly give notice to NECR's Risk

Manager of any claim or notice of incident. or notice of potential claim related to this Agreément, that is

reguired to be reported to PAS's liability insurance company.

Each policy of insurance obtained by PAS pursuant to Section 1.1 shall contain provisions requiring that
the insurance carrier to endeavor to give NECR, through its Risk Manager, at least 30 days’ notice in

writing of any proposed cancellation of any policy PAS is required to maintain pursuant to this Schedule A.
Such notice shall be by registered mail to the specific attention of: [INSERT ADDRESS].

All policies of insirance stipulated in. this Schedule A will be with insurers with a minimum, A.M. Best
Rating of “A- VII" and in a form satisfactory to- NECR. and PAS will see that & copy of all certificates of
insurance .are delivered to. NECR prior. to. the date that PAS commences operations and prior {0 ‘any
insurance rénewal thereof, . NECR shall have no obligation to examine such certificate(s) or to. advise PAS
in the event its insurances are not in:complizhce herewith. Acceptance of such certificate(s) which are not
compliant with the stipulated coverages shall in no way whatsoever imply that NECR has waived its

1.2 Replacement Insurance

1.3 Notice to NECR

1.4 Certificate of Tnsurance
insurance regquiremeénts,

1.5 No Limitation

Neither compliance with thé requirements of this Scheédule A nor NECR's approval of the terms and
conditions of any such policy will In any ‘way, limit or modify the obligation of PAS to provide specific
insurance coverage as regiired by Section 1.1 of this Schedule A. The msurance coverage acquired by

PAS pursuant to this Schedule A shall not i any ymanner restrict or limit the liabilities assumed by PAS
under this Agréement,

-12 -
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BEFORE THE
SURFACE TRANSPORTATION BOARD

DOCKET NO. FD 35842
NEW ENGLAND CENTRAL RAILROAD, INC.

- TRACKAGE RIGHTS ORDER -
PAN AM SOUTHERN LLC

NEW ENGLAND CENTRAL RAILROAD, INC.
REBUTTAL EVIDENCE AND ARGUMENT

VOLUME II of IV

ERIC M. HOCKY

LISA CARNEY ELDRIDGE
CLARK HILL PL.C

One Commerce Square

2005 Market Street, Suite 1000
Philadelphia, PA 19103

(215) 640-8500
ehocky(@clarkhill.com

Dated: January 23, 2017 Attorneys for
“ New England Central Railroad, Inc.
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JOINT REBUTTAL VERIFIED STATEMENT OF
CHARLES H. BANKS, JOHN D. IRELAND AND THOMAS P. LOFTUS, JR.
' OF R.L. BANKS & ASSOCIATES, INC.

On June 4, 2015, in connection with the Opening Statement and Evidence filed by New
England Central Railroad, Inc. (NECR), Charles Banks and John Ireland of R.L. Banks &
Associates, Inc. (RLBA) submitted a Verified Statement (RLBA VS) that presented the results of
three studies that it had prepared for NECR: 1) a rail asset valuation employing the Value In
Place (VIP) methodology; 2) a real estate valuation employing Across the Fence (ATF) value
and Corridor Factor valuation methodologies; and 3) an annual, steady state, infrastructure
maintenance cost estimation. The requested studies were used by NECR in connection with its
calculation of proposed trackage rights compensation NECR is seeking to be paid by Pan Am
Southern LLC (PAS), as compensation for PAS’s trackage rights over a 73-mile section of track
under a trackage rights order entered by the Interstate Commerce Commission (ICC) in 1990.
RLBA’s analysis of the 73 route miles of railroad was divided into three segments - a middle
segment that was once owned by PAS’s predecessor Boston & Maine Corporation (B&M), and
the northern and southern segments that were historically owned by Central Vermont Railway
(CV). RLBA’s appraised values and estimations were organized and presented by segment (i.e.
data for each of the middle, northern and southern segment was provided), and also presented for
the entire trackage rights line as well.

On July 19, 2016, PAS filed its Reply to NECR’s Opening Statement (PAS Reply). The
PAS Reply was supported by a verified statement of Michael Baranowski of FTI Consulting
{Baranowski VS). We have reviewed the PAS Reply and the Baranowski VS. The Baranowski

VS took exception to the REBA’s VIP valuation, and certain elements of the valuation. The
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Baranowski VS also presents an alternative valuation and calculation of the interest rental
component using what he presents as the capitalized earnings (CE) method.

We present this Joint Rebuttal Verified Statement to address certain of the claimed
deficiencies in our VIP analysis, and address errors in Baranowski’s CE analysis.

Qualifications

This Rebuttal Verified Statement is being present jointly by Charles H. Banks, John D.
Ireland and Thomas P. Loftus, Jr. of RLBA. The qualifications of Mr. Banks, Mr. Ireland and
RLBA are set out at length in the RLBA VS. In this Rebuttal Verified Statement, Mr. Banks and
Mr. Ireland are also joined by Thomas P. Loftus, Jr., who is working with RLBA on this matter
as he has done on previous valuation matters. Mr. Loftus has worked on the financial side for
railroads and other transportation-related entities, as well as with and for other businesses, and as
an independent consultant on related matters, for over 35 years." Mr. Loftus earned an MBA in
finance from University of Pittsburgh and a BA in English Literature from University of
Virginia. A copy of Mr. Loftus’s CV is attached hereto.

A. Rebuttal to VIP Issues Raised in the Baranowski VS
1. Baranowski criticizes the costs for track and materials that RI.LBA used in its VIP
valuation, and that RLBA did not include any deductions regarding liquidation
costs.

RLBA assigned values for the track and track materials based on the prevailing market
prices at the time. The prices reflected “like kind” track and materials in “like kind”
use/conditions. This is similar to how the cost can be determined under RCNLD; the two
methods commonly used to calculate RCNLD are market-replacement value (retail spot pricing)

or new rail and new track materials with a discount applied (wholesale pricing). An argument

' Mr. Loftus also worked for Genesee & Wyoming Inc. more than a decade ago, which experience was helpful in
analyzing short line railroad economics associated with this proceeding.
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could be made either way but, assuming the cost of new rail with a discount, would keep the
RLBA methodology consistent and be reflective of real-world conditions. For example, in our
experience, the market value of replacement track can be more than the wholesale price of new
track.

RLBA did not deduct liquidation costs because it was valuing the track in place, i.e., with
the assumption that the track would not be removed. As a consequence, there is no liquidation.
While deductions for liquidation costs are appropriate in calculating NLV, they are not
appropriate when valuing the property in place, or VIP.

RLBA believes that its VIP valuation is a more conservative valuation than RCNLD.
While both seek to determine the value of assets in place given their current condition, RCNLD
also includes various costs related to reconstruction, including administration, transportation and
mobilization of material and personnel, design, engineering and installation (including labor) of,
but not limited to, grading, roadbed, fills, and cuts, that were not included in RLBA’s VIP
calculations.

2. Baranowski criticizes the assumptions and unit prices used by RLBA in its
valuation of bridges and tunnels.

RLBA believes that the estimates prepared by its track engineering expert, Lee Meadows,
based on his railroad experience, his recent construction experience and his actual inspection of
NECR is more reliable than the mere estimates set forth in the sources cited by Baranowski,

which were not based on an actual inspection.
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3. Baranowski challenges the basis of RLBA’s estimate of depreciation, and
questions whether RLBA values reflect the depreciation.

Again, RLBA relied on the professional judgment of Mr. Meadows to take into account
the age and normal wear and tear of assets in regular railroad service. Mr. Meadows determined
that it was reasonable to assign a 50% depreciation to all bridges and tunnels.

The 50% depreciation is applied to the unit value prices in Table 3 of the RLBA VS. This
is the value used by RLLBA to calculate the VIP on all three segments.

4, Baranowski argues that certain costs related to the Middle Segment should not be
allocated to PAS because the assumptions regarding future cash flows established
in Amtrak I and Amtrak II were intended “to extend in perpetuity.”

On pages 6 and 7 of his Verified statement, Mr. Baranowski states the amount Amtrak
paid B&M in 1988 for the taking of the line was based on a GCV based in part on certain
assumptions about future cash flows, including a cap on B&M’s trackage rights payments of
$75,000 per year and an estimate of the cost savings B&M would realize by giving up ownership
of the line. The sum of the adjustments was a net savings for B&M, thereby reducing the GCV
value and Amtrak’s payment to B&M. Mr. Baranowski states that the cash flow adjustments
were assumed to extend into perpetuity, and that changing the trackage rights compensation now
would require an adjustment to the perpetual nature of the cash flow adjustments must be
reflected.

NECR agrees that the calculation of GCV done in 1988 included the cash flow
adjustments noted by Mr. Baranowski and that, in keeping with the GCV valuation methodology,
the savings were assumed to be perpetual to represent the ongoing cash flows beyond the initial
10-year forecast. NECR notes that a GCV is determined as of a point in time based on estimates
made at the time. There is no guarantee that the estimates will be realized. The amount of

savings could be more or less than estimated. It is not appropriate to recalculate GCV at a later
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time based on actual future results. Furthermore, the GCV analysis was prepared by Robert L.
Banks and Charles H. Banks for the purpose of determining the amount Amtrak would pay B&M
for the taking of the line. Robert and Charles Banks did not participate in the ICC’s proceeding
establishing the terms of the trackage rights, including the compensation to be paid by B&M for
use of the line.

For these and other reasons discussed, NECR does not agree that the cost savings (or
caps) estimated in 1988 are relevant to the current proceeding or reflected in the current
determination of trackage rights compensation.

B. Rebuttal to Track Maintenance Calculations in Baranowski VS

In the RLBA VS, RLBA used a model to estimate annual maintenance costs to maintain
the above-described segments in a steady state condition meeting the requirements of the Federal
Railroad Administration (FRA) Class 3 quality track, and for comparison purposes, meeting the
requirements of FRA Class 2 quality track. REBA’s maintenance model reflected the following
assumptions regarding three categories of maintenance; program, capital, and routine (or
ordinary).

PROGRAM

» The program maintenance estimates associated with cross ties are sufficient to keep tie
conditions in a constant, steady state of good repair based on the current classes of track
and speeds associated with those track classifications (sufficient to avoid long-term slow
orders).

> The program maintenance estimates associated with rail are sufficient to keep the current
rail in a state of good repair for the current classes of track (sufficient to avoid long-term
slow orders) over the foresceable future. However, the estimates also include
contingencies to provide for the replacement of rail lost to derailments as well as, the
reuse of rail to replace lighter sections of 80 pound rail on NECR identified as deficient
due to FRA rail flaw detection-inspection. The term of art applied to such reuse of track
is commonly referred to as “cascading”-of-rail, a process to economically extend asset
life through reclamation and reapplication.
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» The program maintenance estimates associated with rail surfacing capture the additional
surfacing efforts that cannot be accomplished by current routine maintenance and are
necessary to keep the ROW in a good state of repair for the current classes of track
(sufficient to avoid long-term slow orders).

» The program maintenance estimates were calculated as if the same amount would be
program maintenance each year.

» The capital estimates associated with bridges is deemed sufficient to develop an adequate
contingency to protect against the impacts of unplanned, unpredicted, and force majeure
events resulting in loss of use. (i.e.) washouts, fire, derailments, terrorism & civil

insurrection.

ROUTINE
» The routine maintenance estimates are calculated to cover the daily tasks necessary to
maintain the railroad infrastructure to a condition considered adequate to comply with

FRA inspections and requirements given the daily number of trains operated and the

current classes of track designated for train operations.

To the extent the model indicates maintenance expenses greater than actual routine and program
maintenance, the differences reflect that there is likely some deferred maintenance, as well as the
fact that that most program maintenance is not in fact incurred equally each year, and some
projects may extend more than a single year, as discussed more fully below.

RLBA accepts the amount set forth in the Baranowski VS as the amount of routine
maintenance expenses for 2014. However, RLBA does not agree with Baranowski’s calculation
of program maintenance in that year.

Baranowski adjusts annual program maintenance from [[$-]] in NECR’s
Opening to [[$-]]. Baranowski bases his program maintenance amount on what it claims
was NECR’s average capitalized maintenance over the years 2008 through 2013. However,

Baranowski ignored other capitalized maintenance information that was available. As shown in

the RLBA workpapers, capitalized maintenance, excluding grants, in 2013 was [[$/|EGzG
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and in 2014 was [[$-]] for an average over the two years of [[_]].2 An

average is used because capital expenditures tend to vary from year to year, and it is, in fact,
more cost-effective to perform program work across more units in a given year. That is most
economically achieved by not performing program work across the entire railroad every year, but
rather, performing more intensive work across parts of any railroad periodically (not every year);
hence its lumpy nature. The 2013 and 2014 years are representative of capitalized track
maintenance expenditures in the future because of improvements to the track and the greater
expenditures to maintain the improved condition. The table below adjusts Baranowski VS Table

7 to reflect this higher capitalized maintenance amount.

Table 7

2 In reviewing NECR’s capital spending information, we excluded items that were not related to
MOW capital maintenance. Additionally, specific projects unrelated to the trackage rights
segments were excluded from the total shown that is being allocated across all the NECR miles.
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C. Rebuttal to the “CE Method” Valuation Presented in the Baranowski VS

The CE method used by Baranowski does not reflect the type of CE calculation
traditionally used by the STB in trackage rights proceédings. For example, he does not identify a
contemporancous market value in connection with either the trackage rights segments, or for
NECR as a whole, likely because no such valuation exists. Nor does he develop his
capitalization multiple using the value of NECR’s road property as the STB does in trackage
rights compensation proceedings. Baranowski merely attempts to allocate income and expenses
(and earnings) to the trackage rights segments, and then “capitalizes” them by dividing earnings
by a discount rate equal to the 2014 pre-tax cost of capital. He then multiplies by the same
current pre-tax cost of capital to get interest rental; effectively cancelling out the capitalization.

RLBA does not agree that this is a proper way to value the trackage rights segments and
calculate interest rental, and notes that there are other errors (as summarized below) in the
Baranowski approach as well which indicéte that his calculation of interest rental and the
trackage rights fee would be understated.

Errors in Baronowski Allocation of NECR Pre-Tax Earnings:

Tables 19, 20 and 21 on pages 37-39 of the Baranowski VS provide his allocation of
NECR’s earnings to the trackage rights segments and the non-trackage rights segments. The
allocated earnings are capitalized to determine the interest rental component of the proposed
trackage rights compensation as shown in Table 24 on page 42 of the Baranowski VS (Proposed
Rate under CE Approach (2014)).

Table 19 draws upon the URCS database values in connection with the Eastern Region to
calculate a fixed-to-variable cost ratio of railroads in the Eastern Region of [[llFo (Il -

B | 1his ratio is used to quantify fixed costs of NECR. NECR’s variable
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operating cost is also calculated using the Average Total Cost (ATC) module of URCS and
waybill data provided by NECR. The waybill data allows the URCS model to calculate variable
cost on a shipment basis which, by design, determines variable cost by trackage rights and non-
trackage rights segments. Table 19 indicates that NECR’s variable cost is [[$_]] per the
URCS model. The [[$-]] million variable cost is multiplied by the [[[lB%]] fixed-to-variable
cost ratio to calculate fixed costs of [[SHIMMMM@]]. The fixed cost is divided by total NECR
route miles to calculate fixed cost per route mile of [[S|JJlll]. This factor is used to allocate
fixed costs to each of the trackage rights segments and the non-trackage rights segments using
density (tons per mile) as the allocation factor (Table 20).

Table 21 shows the distribution of revenue and operating expense to the trackage rights
and non-trackage rights segments. NECR’s 2014 actual revenue, excluding trackage rights
income, is used to reconcile the ATC distribution of revenue to NECR’s actual revenue (columns
titled “ATC Allocated Waybill Revenues™ and “Revenues Adjusted to Equal NECR Total Non-
Trackage Revenues™). Costs are allocated to the trackage rights and non-trackage rights
segments using the ATC distribution of variable costs multiplied by the fixed-to-variable cost
ratio to equal total costs.” The column titled “NECR Actual Non-Trackage Pre-Tax Op. Ex.
Allocated Proportional to URCS Variable Costs™ is the distribution of operating expenses. Pre-
tax operating earnings by line segment is calculated and used in Barnowski’s CE calculation.

RLBA notes several issues with the approach taken:

1. The ATC calculation of [[$SHll] million variable cost is approximately [[[Jf%]]
of NECR’s total operating expense in 2014. Variable costs of [[[JJ26]] of total operating costs do

not match the profile of any railroad of which RLBA is aware from its years of experience. As

? Variable costs are multiplied by one plus the fixed-to-variable cost ratio [[ {| | [ l l 1]
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such, it raises questions regarding the reliability of Mr. Baranowski’s analysis. Further, the sum
of [[SI] million in variable cost and [[$HM]] million in fixed cost is (TS million,
‘approximately [[SH million more than NECR’s actual cost of [[$-]] million. The
Baranowski VS model resolves this iséue by reducing fixed cost by the amount necessary to
allocate [[${Jll]] million in cost. Using this approach, [[$Ill]] million of variable expense and
(s of fixed expense are allocated to the track segments. In effect the cost model is
only a variable expense cost model.

To correct this, the [[.%]] fixed-to-variable cost ratio calculated from the URCS Eastern
Region model should be used to calculate NECR’s fixed costs. Variable costs should then be
determined by subtracting the calculated fixed cost from actual total cost. Table 19 is presented
below as it appears in the Baranowski VS and as adjusted to reflect the correct treatment of fixed

and variable expenses.

Table 19

il

1

The adjusted variable and fixed cost estimates in the table above are then distributed to
the trackage rights and non-trackage rights segments using the results of the PAS regression

analysis. Table 21 (page 39 of the Baranowski VS) shows the pre-tax earnings on each line
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segment. The table below presents Table 21 as it appears in the Baranowski VS and as adjusted.

The Baranowski approach overstates operating earnings allocated to the non-trackage rights lines

by approximately [|[IlP+]].

Table 21

2. Baranowski includes an estimate of PAS’s earnings attributable to its movements
over the trackage rights segments. (In his calculation, he omits the earnings attributable to the
middle segment, but his calculations involving the middle segment are shown in his
workpapers.) To calculate PAS’s earnings Baranowski applies NECR’s earnings per car mile to
PAS’s car mile usage of the trackage rights segments. Baranowski provides no support and does
not explain why he believes that PAS income per car mile and expense per car mile would be the
same as NECR’s. Additionally, Baranowski does not appear to have specifically accounted for
the approximately [[S{J 1 of PAS revenues for services to customers located on the middle
segment. Notwithstanding, for the purpose of our analysis, we have included the earnings as set
forth by Baranowski, including for the middle segment.

3. In determining earnings attributable to the trackage rights segments, Baranowski

excludes from NECR’s 2014 revenue, the actual trackage rights income of [[$[| || j . PAS
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provides no support and does not state its reason for the exclusion. Because the trackage rights
income payable for each of the segments is determinable based on the PAS and Amtrak use of
the trackage rights segments, and the rate that each pays for such use, trackage rights income
does not need to be allocated by the ATC method. (Because all of NECR’s costs have already
been allocated, all of the trackage rights income represents earnings.) To correct the analysis,
[[$-]] of Amtrak trackage rights income and [[$-] of PAS trackage rights income
is added to the NECR pre-tax earnings estimated by the ATC analysis. The table below provides

the basis upon which the trackage rights income amounts were calculated.

Table 23 of the Baranowski VS illustrates his calculation of interest rental per car-mile

based on his CE approach. The table is presented below indicating the impact on interest rental
of the adjustments made to fixed and variable expenses and the additional trackage rights income

discussed above.
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While not agreeing that Baranowski’s CE approach is correct or appropriate in this
proceeding, the adjusted trackage rights compensation under Baranowski’s CE analysis, based
on the interest rental adjustments above, as well as the capital maintenance adjustment and the

additional adjustments for third party trackage rights income in Section B above, is summarized

below.
Southern Middle Northern
Item Segment Segment Segment
Variable Dispatching $0.02 $0.02 $0.02
Maintenance/Operating $0.65 $0.57 | $0.58
Interest Rental $0.96 $0.74 $0.85
Total Per Car Mile $1.63 $1.33 $1.45
205396031 -14 -
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Verification

I, Charles H. Banks, verify under penalty of perjury that I have prepared and read this
Rebuttal Verified Statement to be filed on behalf of New England Central Railroad, Inc. in the
aforementioned proceeding before the Surface Transportation Board, that I know the contents
thereof, and that the same is true and correct. Further, I certify that [ am qualified and authorized
to file this statement.

Executed on January 23, 2017 m %Wf/géf

Charles H. Banks
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Verification

I, John D. Ireland, verify under penalty of perjury that I have prepared and read this
Verified Statement to be filed on behalf of New England Central Railroad, Inc. in the
aforementioned proceeding before the Surface Transportation Board, that I know the contents
thereof, and that the same is true and correct. Further, I certify that I am qualified and authorized

to file this statement.

Executed on January 23, 2017 ‘%_/%4/”«/
//’J ohn D.¥¢land -
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e ,
g Verification

L, Thomas P. Loftus, Jr., verify under penalty of perjury that [ have prepared and read this
Rebuttal Verified Statement to be filed on behalf of New England Central Railroad, Inc. in the
aforementioned proceeding before the Surface Transportation Board, that I know the contents
thereof, and that the same is true and correct. Further, I certify that I am qualified and authorized
to file this statement.

- 44
Executed on January 23, 2017 r~ » / ‘

Thomas P. Loftus, Jr.
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THOMAS P. LOFTUS, JR. 563 Elizabeth Road
San Antonio, TX 78209

210-913-6311

LLoftus2@satx.rr.com

https://www.linkedin.com/in/thomasloftusjr

PROFESSIONAL SUMMARY

Financial executive experienced in financial accounting, budgeting, financial planning and
analysis, corporate finance, treasury, acquisitions and risk management.

Managed preparation of annual budget for an approximately $100 million company with regional
operations throughout the U.S. Implemented non-financial metrics to plan and manage
performance.

Drafted financial risk management policy to comply with Sarbanes-Oxley.

Worked with external auditors on accounting for specific transactions including hedge
accounting, foreign cash repatriations and impairment analysis.

Closed over $500 million in financing transactions with US commercial and investment banks,
Australian banks and the International Finance Corporation.

Completed approximately $100 million in acquisitions in the US and Australia, coordinating due
diligence, developing valuations, negotiating transaction agreements, drafting investment
memorandums, obtaining Board approval.

International work with Asian Development Bank, European Bank for Reconstruction and
Development, International Finance Corporation, Japan International Cooperation Agency and
the World Bank.

EXPERIENCE

Independent Consultant, San Antonio, Texas 2015-present
Consulting domestically and internationally on financial and strategic operating issues.
e Federal grant application to support implementation of complex railroad control system.
e (oing concern valuation to determine long term lease pricing for a public asset.
e Corporate valuation to support buyout of private equity investor.
e Financial modeling of commuter bus service to be introduced in Nairobi, Kenya.

PADECO Co. Ltd, Tokyo, Japan : 2012-2015
PADECO is an international consulting firm.

Senior Financial Expert
Projects in China, India, Indonesia, Kenya, Mongolia, Mozambique, Philippines, and Uganda.
e Developed excel financial models for projects ranging from $275 million to $3.3 billion.
o Prepared railway logistics plan for 1,550 mile transportation corridor.
e Estimated financial and economic returns for public infrastructure projects.
° Recommended KPIs for operations, capital investment and financial management.
¢ Interim Project Manager over group of 15-20 consultants.
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THOMAS P. LOFTUS, JR. Page 2
Seneca Group, LL.C, Washington, DC 2009-2012

Seneca Group is an international consulting firm. 2005-2007
Principal/Consultant 2009-2012

e Assisted clients preparing applications for federal loans: drafted business plan, created
financial model, presented application to federal agency.

e Recommended potential rail transload sites for aggregates shipper.

e LEvaluated profit improvement strategies for Romanian state-owned railway.

e Advised state railway of Azerbaijan on International Financial Reporting Standards.

Contract Consultant 2005-2007
Analyzed railroad company applications for federal loans between $5.0 million and $438
million.

Vectora Transportation, Chicago, Hlinois 2008-2009
Vectora Transportation is a third party logistics company serving the energy industry.

Chief Financial Officer

Managed cash flow of this startup company; participated in strategy development.
» Developed service and price proposals for prospective wind farm projects.
e Project Manager of $4.9 million wind farm supply chain project.
« Supervised accounting activities.

Central Hlinois Railroad Holdings, LLC, Rochelle, Illinois 2007-2008
CIRH owned a freight railroad, rail switching operations and rail construction company.

Chief Financial Officer

Directed all accounting and finance activities of this $5 million company.
e Reduced monthly accounting close process to five days from two weeks.
» Negotiated vendor payment terms, sold assets to manage cash constraint.
e Managed working capital bank line to fund operations.
e Purchased company health benefits plan.

Genesee & Wyoming Inc., Greenwich, Connecticut 1996-2005
Genesee & Wyoming owns freight rail properties in the US, Canada, Australia and the
Netherlands. The 33.7 billion company is listed on the New York Stock Exchange.

Senior Vice President, Finance and Treasurer 2000-2005
o $250 million expansion of corporate credit facility.
o $29 million refinancing of Mexico operation.
o Sale of $25 million of Convertible Preferred Stock.
» Managed relationship with up to 16 member corporate bank group.
e Managed corporate revolving credit facility to fund operations and minimize debt.
e Implemented financial risk management policy to comply with Sarbanes-Oxley.
« Drafted risk management section of 10K and 10Q filings.
¢ Reviewed SEC filings prior to filing with Audit Committee of Board of Directors.
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THOMAS P. LOFTUS, JR. Page 3

Vice President Finance 1996-2000
+  $42 million acquisition of freight railroad assets from Commonwealth of Australia.
e $200 million expansion of Company’s corporate bank facility to fund acquisitions.

RailTex, Inc., San Antonio, Texas 1993-1996
RailTex, Inc. owned and operated regional freight railroads in the US and Canada.

Manager Acquisitions 1995-1996
o $27 million acquisition of 250 mile rail line from a Class 1 railroad.

Manager Financial Planning and Analysis 1993-1995
e Executed annual budget process, introducing use of non-financial metrics.
e Conducted variance analysis of monthly results; worked with operating managers to
implement corrective actions.

Intelogic Trace, Inc., San Antonio, Texas 1990-1993
Provided IT system contract maintenance for corporate clients throughout the US.

Senior Manager Corporate Planning

Citicorp POS Information Services, Stamford, Connecticut 1990
Citicorp unit developing database of retail activity for sale to retailers & manufacturers.
Assistant Vice President/Manager, Business Analysis

Pepsi-Cola Company, Somers, New York 1987-1990
Soft drink unit of Pepsico, Inc.

Senior Business Planner

Arthur Andersen & Co., New York, New York 1984-1987
Consulting unit of former public accounting firm (now Accenture).

Senior Consultant, Strategic Services Group

Intercontinental Freight Forwarders, Inc., New York, New York 1982-1983
Global air freight forwarder

Sales Representative

EDUCATION

Master of Business Administration, Finance, University of Pittsburgh 1984
Bachelor of Arts, English Literature, University of Virginia 1981
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THE STATE OF NEW HAMPSHIRE

HILLSBOROUGH, ss SUPERIOR COURT
SOUTHERN DISTRICT

Docket No.

Boston & Maine Corporation
and Springfield Terminal Railway Company

V. Jary Trial Demanded

Milford-Bennington Railroad Co., Inc.
COMPLAINT

Parties

1. Plainﬁé gc‘)ston & IVIaine Corpc?raho&l E‘B&M”) is é.-iselaware corporati;);l
with principal offices at 1700 High Street, Iron Horse Park, North Billerica, Massachusetts,
01862.

2. Plaintiff Springfield Terminal Railway Company (“Springfield”) is a
Vermont corporation with principal offices at 1700 High Street, Iron Horse Park, North Billerica,
Massachusetts, 01862.

3. Defendant Milford-Bennington Railroad Co, Inc. (*MBR™) is a New
Hampshire corporation with a principal place of business at 62 Elm Street, Milford, New

Hampshire 03055.

Jurisdiction and Venue

4, Jurisdiction is vested in this Court pursuant to N.H. RSA 491:7.

5. Venue is proper in this Court because defendant is located in Hillsborough

County — Southern District.
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Factual Allegations Common to All Counts

6. Plaintiffs Springfield and B&M own and operate a railroad track between
Wilton and Milford, New Hampshire (hereinafter “the railway”).

7. On or about June 22, 1992, MBR and plaintiffs entered into an agreement
(“the Agreement”), attached as Exhibit A, which provides to MBR certain trackage rights over
the railway if certain conditions are met.

8. In exchange for its use of the railway, MBR was required to make monthly
payments for each car, whether full of cargo or empty, moved by MBR over the railway.

9. Under Section 2 of the Agreement, there is 2 base charge of $5.00 per car,
which “shall be adjusted effective July 1 of each year beginning July 1, 1993, for price level
changes as reflected in the Annual Indices of Charge Out Prices (1977 = 100) series RCR,
included in ‘Railroad Recovery Index’ and supplements thereto, issued by the Association of
American Railroads.” Agreement at Section 2(d).

10.  Section 2(d) goes on to provide:

The final “Material Prices, Wage Rates, and Supplements Combined (excl.
fuel)” index for the Eastern District shall be used. The price level charges shall be based
on the relationship of the most recent annual indices to the previous comparable annual

indices. The first adjustment shall be based on the comparison of final figure for calendar
year 1992, to the final figure for calendar 1991.

11, The Agreement requires all payments to be made within 30 days of the
invoice receipt and states that “[n]o payments shall be withheld because of any dispute as to the
correctness of items on the bills rendered.” Agreement at Sect, 6.

12, The term set forth in the Agreement is twelve years, Agreement at Sect, 3.

However, although the term technically expired in 2004, in the roughly ten years since then, the



Public Version

parties have at all times (until the present breach) continued to operate under its terms and as if it

was still in fuil force and effect.

13, This parties’ express recognition of the continuance of the terms of the

Agreement is further underscored by the parties® position in previous litigation regarding MBR’s

use of the railway pursuant to the Agreement. In particular, in the matter of Milford-Bennington

Railroad Co., Inc. & Peter Leishman v. Parn Am Railways, Inc., Boston & Maine Corporation

and Springfield Terminal Railway Company, Docket No. 1:10-cv—00264-PB (Barbadoro, I.),

MBR and its president Peter Leishman (who was a party in his personal capacity), took the
position that, although technically expired, the terms of the Agreement still governed the parties
relationship. This position was accepted and expressly recognized by the Court in that matter in
the Order on B&M’s (and the other defendants’) motion for summary judgment. Furthermore,
only the federal Surface Transportation Board has the authority to dissolve the Agreement
between the parties.

14.  As noted above, from the signing of the Agreement through 2012,
defendant continued to make payments pursuant to the terms of the Agreement. However,
defendant subsequently made payments that were substantially lower than the required amount
and eventually stopped making payments claiming, despite the statements made in the previous
lawsuit, that the “compensation portion” of the Agreement was expired. See email from Mr.
Leishman attached as Exhibit B. In other words, defendant claims that it may move Cars over
plaintiffs’ railway pursuant to the Agreement, but it does not have to compensate plaintiffs
pursuant to that Agreement. Prior to this time, the defendant had not previously indicated

problem with the compensation portion or any other portion of the Agreement.
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15.  Defendant has not made a payment for its continued operations over the
railway since December 2012. Plaintiffs’ efforts to resolve this issue have been unsuccessful.

16, Despite demand, defendant has refused to make the required payments.
At this time, the amount owed to plaintiffs is $37,813.50, with amounts continuing to increase

with each use of the railway.

Count I- Breach of Contract

17" Plaintiffs repeat and re-allege paragraphs | through 16 as if fully stated

herein.

18.  Pursuant to the terms of the Agreement, defendant MBR has an ongoing
obligation to provide monthly payments for its use of the railway.

19, Defendant’s actions, as described above, including but not limited to its
failure to make required payments, constitutes a material breach.

20.  Asadirect and proximate result of defendant’s breach, plaintiffs have
been damaged in an amount to be determined at trial. Plaintiffs also are entitled to applicable
interest, costs and reasonable attorneys’ fees.

Count II — Unjust Enrichment

21.  Plaintiffs repeat and re-allege paragraphs 1 through 20 as if fully stated

herein.

22, By their actions, as described more fully above, including the failure to
make required payments despite continued use of the railway, defendants have been unjustly
enriched at plaintiffs® expense by acquiring a benefit that would be unconscionable for them to

retain.
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23.  Defendant should be required to disgorge to plaintiffs all benefits unjustly
obtained and unconscionably retained, including all applicable interests, costs, and reasonable

attorneys’ fees.

Count ITI —Breach of Covenant of Good Faith and Fair Dealing

24.  Plaintiffs repeat and re-allege paragraphs 1 through 23 as if fully stated
herein.

25. The Agreement included an implied covenant of good faith and fair
dealing,

26.  Defendant’s conduct, as described above, including arbitrarily concluding
a single portion of the Agreement is invalid and refusing to make payments for its use of the
railway, constitutes a breach of the implied covenant of good faith and fair dealing,

27, As adirect and proximate result of defendants’ breaches, plaintiffs have
been damaged in an amount proven at trial, Plaintiffs also are entitled to applicable interest,

costs, and reasonable attorneys’ fees.

Count IV — Collateral and/or Judicial Estoppel

28. Plaintiffs repeat and re-allege paragraphs 1 through 27 as if fully stated
herein,

25. Defendant has previously taken the position that the Agreement, although
expired, govern the terms of the parties relationship.

30. As described above, defendant’s position was made to and expressly
accepted by the United States District Court for the District of New Hampshire in Milford-

Bennington Railroad Co., Inc. & Peter Leishman v. Pam Am Railways, Inc., Boston & Maine
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Corporation and Springfield Terminal Railway Company, Docket No. 1:10-cv—00264-PB

(Barbadoro, I.).

31. Having taken this position, upon which the lawsuit was premised upon and
which was accepted by the Court, defendant is estopped from taking an inconsistent position,
1.e., that the provisions of the Agreement — including the compensation portion — no longer

govern the parties’ relationship.

JURY DEMAND

32, Plaintiffs demand a jury trial on all matter triable by jury.

WHEREFORE, plaintiffs requests that this Court;

A. Award plaintiffs damages in an amount to be determined at trial:
B. Award plaintiffs applicable interest, costs and reasonable attorneys’ fees; and

C. Grant such other and further relief as may be just and proper.

Respectfully submitted,

Boston & Maine Corporation and
Springfield Terminal Railway Company,

By their attorneys,

COOK, LITTLE, ROSENBLATT &
MANSON, PLLC

Dated: L‘Jm 70(\14/‘ 20(% By: W&MM

Kathleen Mahan (Bar #17124) v
1000 Elm Street, 20% Floor

Manchester, NH 03101

(603) 621-7100




Public Version

-
AGREEMENT, made as of this <X day of June, 1992 by and among

R e

»4,;w~§;_“ S %7 Inc, ("MBR") and Boston and

) and the Springfield Terminal Railway
Company (“ST") (collectively "B&EM/ST").

WHEREAS, B&M is the owner/lessor and ST is the current
lessee of certain railroad trackage between Wilton and Milford,
New Hampshire, and,

WHEREAS, the parties herato desire to enter into an
agreement to provide for the overhead movement of traffic between
Wilton, New Hampshire and Milford, New Bampshire, and whereas MBR
Trequired access to Milford over BgM/ST tracks:

NOW, THEREFORE, in consideration of the promises, covenants
and undertaking contained herein, the parties agree as follows;

1. Trackage Rights between Wilton and Mllford BeM/§T

hereby grant MBR the non-exclusive right to Opeérate MBR trains,
locomatives, cars and equipment witg,MBR’s owWn crews (the
"Trackage Rights") over the B&M/ST ‘s trackage which extends from
the point of the junction with MBR and the B&M/ST at
approximately milepost N-16.3§ in Wilton, New Hampshire, to
approximately milepost N-11.0 in Milford, New Hampshire (the
"Trackage"), subject to the following terms and conditions:

(g} The Trackage Rights are overhead rlghts only and are
solely for the burpose of permitting the movement of stone and
gravel cars, each not more than 2000 cubic fqgt_;n vdlume, in ten

Car Lrains between Wilton and Granite State Concrete Cenmpany,
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¢ Inc. in Milford. MAR shall not mowve any other shipments or
perform any local freight service whatsoever over the Trackage.
B&M/ST’s right to use the Trackage shall not be diminished by
this Agreement. BaM/ST hereby retain the right to grant to other
persons or entities rights of any nature in the Trackage. The
Trackage Rights shall not confer on or vest in MBR any title or
@state in the Trackage beyond that contemplated herein.

(b} MBR shall be Solely responsible for and shall report
and pay directly to thé owner of all cars in MBR’s trains on the
Trackage all mileage, car hire and other charges accruing an such
cars while on the Trackage.

(c) Additional connections to the Trackage which may be

required by B&M/ST shall be constructed, maintained, repaired and

renewed as follows: X
(1) B&M/ST shall furnish all labor and materials and
shall construct, maintain, repair and renew at BEM/ST's
sole cost and expense such portions of the tracks
located on the BsM/ST right-of-way which connect with
the Trackage.

(d) From time to time, B&M/ST may, at B&M/ST’s socle cost
and expense, make such changes in, additions and betterments to
and retirements from the Trackage as shall, in B&M/ST's sole
judgment, be necessary or desirable for the economical or safe
operation thereof or as shall be required by any law, rule,
regulation, or ordinanca promulgated by any governmental body
having jurisdiction. Such additions and betterments shall become

2 part of the Trackage and such retirements (the “Retired Track*}
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¢ shall, except as provided in sub-section (e) below, be excluded
from the Trackage.

(e) If MBR determines that (1) changes in or additions and
hetterments to the Trackage, including changes in communications
or signal facilities as they existed immediately prior to the
date of this Agreement or {ii) continued use of any tracks which
are proposed by B&M/ST to become Retired frack, are required to
accommodate MBR‘s operations, beyond that required by BaM/ST to
accommodate B&M/ST's operations over the Trackage, MER shall pay
for the construction of such additional or altered facilities,
shall (subject to the notice and response requirements set forth
below) be allowed the continued use of such otherwise Retired
Track, and shall also pay for the annual expense of maintaining,
repairing and renewing such additional or altered facilities and
such Retired Track as MBR may, by written notice, elect to
continue to use. B&M/ST shall provide MBR with ten (10) days
notice of any planned retirements from the Trackage and MBR shall
be required ta notify B&M/ST, within said ten (10) day period, of
any desiré to continue the use of Retired Track. Notwithstanding
the foregeing, B&M/ST shall have the right to approve or
disapprove, in their exclusive discretion, any such additien or
alteration pfior to its construction, and such addition or
alteration approved shall be constructed in such a manner as to
minimize interference with B&M/ST’s and MBR's cperations over the

Trackage.
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(£) B&M/ST shall maintain, repair, and renew the Trackage
at B&M/ST’s own expense and with B&M/ST's own Supervision and
labor. B&M/ST shall perform routine and regular maintenance on

the Trackage. It is the intent of B&M/ST to install welded rail

‘between milepost N-11 and milepost N-16. 36 within 5 vears of the

effective date of this agreement in order to eliminate existing

webber tvpe doint bars, The railroad will be maintajined in

compliance with FPederal Railroad Administration Safety Standards.

However, B&M/ST do not gqudrantee the speed at which trains
will be able to operate over the Trackage. MEBR shall not by
reason of failure or neglect on the part of BEM/ST to maintain,
repair, or renew the Trackage, have or make any claim or demand
against B&M/ST or Be&M/ST's directors, officers, agents or
employees for any injury to or death of dny person or persons
whomsoever, or for any damage to or loss or destruction of any
pProperty whatscever, or for any damages of any nature suffered by
MBR resulting from any such failure or neglect unless (i) MBR
shall have notified B&M/ST, with confirmation in writing, of
specific alleged defective conditions which MBR reasonahly
believes to constitute a4 breach of ReM/s5Ts maintenance
obligation hereunder and (ii}) B&M/ST shall have failed to remedy,
dispute, or otherwise respond to said specific alleged defective
conditions within seven (7) days after receipt of such
notification., BE&M/ST shall bear no Tesponsibility for any lossg
or damage which may occur during the seven (7) day pericd,

(9} B&M/ST shall also perform, at the expense of MBR, such
additional maintenance as MBR may request,

i
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(h) B&M/ST shall have exclusive control of the management,
dispatching and operation of the Trackage. MBR shall comply with
the provisions of the Federal Locomotive Inspection Act and the
Federal Safety Appliance Act, as amended, and all other federal
and state lﬁﬁs, ragulations, and rules respecting the operation,
condition, inspectiqn, and safety of MBR's trains, locomotives,
cars and equipment while such trains, locomotives, cars and
equipment are cperated over the Trackage. MBR shall indemnify,
protect, defend, and save harmless R&M/ST and BEM/ST s directors,
officers, agents, and employees from and against all fines,
penalties, and liabilities imposed upon BeM/ST or B&EM/ST ‘s
directors, officers, agents or employees under such laws, rules,
and requlations by any public authority or court having
jurisdiction, when attributable solely to the failure of MBR to
coﬁply with the provisions of this Section.

(1) MBR in its use of the Trackage will comply in all
respects with the operating rules and requlations of B&M/ST, and
the movement of MBR‘e trains, locomotives, cars and equipment
over the Trackage shall at all times be subject to the orders of
the transpertation o%ficers of B&M/ST. MBR's trains shal; not
include locomotives, cars or equipment which exceed the width,
height, weight or other restrictions or Capacities of the
Trackage as published in the Railway Line Clearances, and ne
train shall contain locomotives, cars or equipment which require
speed restrictions Oor other movement restrictions below the
ﬁuthorized freight speeds as provided by B&M/ST’s operating rules
and regulations without the prior written consent of B&M/ST,

-5
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which consent shall not be unreasonably withheld. MBR shall
indemni fy, protect, defen&, and save harmless BgM/ST and BeM/ST's
directors, cfficers, agents and employees from and against all
liabilities when attributable to the failure of MER to comply
with the provisions of this Section.

(i) MBR shall make such arrangements with B&M/ST as mzy he
required to have all of MBR’s employees who shall operate MRR's
trains, locomotives, cars and equipment over the Trackage
qualified for operation thereover, and MBR shall reimburse BgM/ST
for any cost incurred by B&M/ST in connection with the
qualification of such employees of MBR, as well &s the cost of
pilots furnished by BaM/ST, until such time as such MBR employees
are deemed by the appropriate examining officer of B&M/ST, in his

exclusive discretion, to be properly qualified for operation over

‘the Trackage as herein contemplated.

(k) In the event BsM/ST conduct an investigationior hearing
concerning the vieolation of any operating rule or Practice of
B&M/ST by any employee or employees of MBR, MBR shall be notified
in -advance of any such investigation or hearing. Such
investigation or hearing shall be conducted by B&M/ST, and may he
attended by any official designated by MBR and shall be conducted
in accordance with the collective bargaining agreements, if any,
that pertain to said employee or employees.

(1) B&M/ST shall have the right to exclude from the
Trackage any employee of MRR determined by B&M/ST, as a result of
Such investigation or hearing described above, to have violated
BEM/ST'sg rules, regulations, orders, practices or instructions,

-6
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MBR shall release, indemnify, defend, and Save harmless
B&M/ST and BsM/ST's directors, officers, agents, and employees
from and against any and all claims and expenses resulting from
such exclusion.

{m) “The trains; locomotives, cars and equipment of BaM/ST
and MBR shall be operated and dispatched over the Trackage or any
portion therecf without prejudice aor partiality to any rarty to
this Agreement and in such mamner as will afford the most
econemical and efficient manner of movement of all traffic.

(n) If by reason of any mechanical failure or for any other
cause not resulting from the accident or derailment, any train,
locemotive, car or equipment of, or in the account of, MBR
becomes stalled or unable to proceed under its own power, or
fails to maintain the speed required by B&M/ST on the Trackage,
eoxr if in an emergency crippled or otherwise defective cars are
Set ocut of a MBR train on the Trackage (collectively, the
"Interference"), and MBR is unable to remedy said Interference
within a reasonable time, the BaM/ST shall have the option to
furnish motive power or such other assistance as may be necessary
to haul, help, or push such train, locomotive, cars or equipment,
Or to properly move the disabled equipment off the Trackage, or
otherwise clear the Interference, and MBR shall reimburse BeM/ST
for the cost of rendering any such assistance.

(@) If it becomes necessary to make repairs to or adjust or
transfer the lading of such crippled or defective cars in order
to move them off the Trackage, and MBR is unable to make such
repairs, adjustments or transfers within a Teasonable period of

-7
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time, then such work shall be done by B&M/ST and MBR shall
reimburse B&M/ST for the cost thereof.

(P) MBR shall release, indemnify, defend, protect ang save
harmless B&M/ST and B&M/ST’s directors, officers agents and
employees from and against any and all claims expenses arising
out of the movement of the traffic Ccontamplated herein, the
Trackage Rights or this Agreement as a result of the collective
bargaining agreements between B&M/ST and their respective lahor
organizations, or incurred as a4 result of any labor protection
abligaticns imposed by the Interstate Commerce Commission,
Notwithstanding the foregoing, B&M/ST reserve their right to take
such Steps as are Teasonably necessary to terminate this
Agreement in the event that claims or labor pProtection
cbligations are created hereby which are beyond MBR‘s financial
capacity to bear under its indemnification obligation.

2. Compensation,

(&) MBR agrees to pay B&M/ST for the trackage rights
Covered by this agreement $5.00 per car, locaded or empty,

(b) MBR agrees that said Base Charge will ba applicable ta
all cars, loaded and unloaded, moved by MBR over the Trackage
Rights during the term of this Agreement.

(c) The "Base Charge” will be subject to revision ag
specified in paragraph (d} of this section.

(d) All payments to ﬁe made by MBR under thig Agreement:
{including the Base Charge) shall he adjusted effective July 1 of
each year beginning July 1, 19393, for price level changes as
reflected in the Annual Indices of Charge Out Prices (1977 = 100)

~
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* series RCR, included in “Railrcad Recovery Index" and supplements
thereto, issued by the Association of American Railrecads. The
final *"Material Prices, Wage Rates, and Supplements Combined
{excl. fuel}" index for the Eastern District shall be used. The
pPrice level charges shall be based on the relationship of the
mMost recent annual indices to the previous comparable annual
indices. The first adjustment shall be based on the comparison
of final figure for calendar 1832 to the final figure for

calendar 1991.

3. Term and Termination. This Agreement shall take effact

as of the date first set forth above and shall centinue in full
force and effect for a term of twelve (12) years; provided,
however, that this Agreement may be terminated (1) at any time
upon the mutual agreement of the parties or (ii) by BaM/ST upon
30 days prior written notice to MER in the event of a breach by
MBR of any of its covenants under this Agreement which breach
shall not have been remedied within fifteen (15) days of notice
of said breach by BsM/ST to MER. Termination of this Agreement
shall not relieve, release or excuse either party from any
liability which either party may have incurred or any obligation
which may have accrued under any provision of this Agreement
Prior to the effective date of termination.

4, Clearing of Derailments and Wrecks. In the event of

any derailment or wreck of any train, locomotive, Car or
equipment of, or in the account of, MER con the Trackage, BEM/ST
shall, at MBR's &xpense, clear and repair the Trackage to allow
for the passage of other trains within a reasonable time. BaM/ST

-
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shall perform any re-railing, wrecking or wrecking train service
45 may be required in connection with such derailment or wreck.

5. Release and Indemnification.

(a) MBR hereby agrees to release, indemnify, defend,
protect and hold BaM/ST, Guilford Transportation Industries, Inc.
and their officers, agents, representatives and employees
harmliess from and against any and all liability, cost or expense
(including expenses incurred by B&M/S8T in clearing wrecks and
derailments and repairing trackage as described in Section 4,
above) which relate to or arise out of any loss of, damage to, or
destruction of any property whatscever, or any injury to or death
of any éerson or persons whomsosver, when such liability, cost or
expense arises out of or is in any way comnnected with the
operatiog of trains, loccmotives, cars or equipment of, or in the
daccount of, MBR, either solely or in conjuncticn with trains,
locomotives, cars or equipment of, or in the account of BaM/ST.

(b) B&aM/ST hereby agree to release, indemnify, defend,
brotect and hold MBR and its officers, agents, Tepresentatives
and employees harmless from and against any and all liability,
Cots or expense which relate to or arise out of any loss of,
damage to, or destruction of any property whatscever, ar any
injury to or death of 2Ny person or persons whomsoever, when such
liability, cost or expense arise solely out of the operation of
trains, locomotives, cars of, equipment of, or in the account of,
B&M/ST, or any other party to whom B&M/ST might grant Trackage

Rights, haulage rights or other rights.

=] =
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(¢} In every case of death or injury suffered by an
employee of either MBR or B&M/ST, when compensation to such
employee or employee’s dependents is required to be paid under
any workmen‘s compensation, occupational diseasa, employer‘s
liability or other law, and either of said parties, under the
provisions of this Agreement, is required to pay such
compensation, if such compensation is required to be paid in
installments over a period of time, such party shall not be
released from paying such future installments by reason of the
expiration or other termination of the Agreement prior to any of
the respective dates upon which any such future installments are

to be paid.
. Favment of Bills by MBR. A1l payments called for under

this Agreement shall be made by MBR to B&M/ST within thirty (30)
days of the receipt of the bills therefor by check made payable
to the order of *“Boston and Maine Corparation”. No Payments
shall be withheld because of any dispute as to the correctness of
items on the bills rendered. Any discrepancies reconciled
between the parties shall be adjusted in the accounts of the
subsequent menth. The records of each party relating to the
subject of this Agreement shall he open at all reasonable times
to inspection by the other party. Bills rendered Pursuant to the
Provisions of this Agreement shall include direct labor and
material costs, together with the surcharges, overhead
percentages and equipment rentals in effect at the time any work

is performed by BsM/ST,

11~
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7.. Land Sale.

(a) Prior to BaM‘s coffering of part or all of the Trackage
and associated right-of-way, which would result in a break in the
continuity of the right-of-way, for sale to a third party, peM
shall offer the entire right-of-way to MBR. The offer shall he
upon the terms and conditions set forth in the purchase and sale
agreement attached hereto and incorporated herein as Exhibit "a»,

The purchase price shall be determined by the BsM at
the time of the offer in accordance with its appraisal of the
right-of-way. MBR shall have 30 days from receipt of BgM’s offer
Lo accept the offer, after which time the offer will be deemed to
lave been rejected. MBR shall signify acceptance Ly signing the
purchase and sale agreement, in the form attached hereto, which
shall accompany BeM‘s offer. Milford shall return the pur&ahse
and sale agreement and a deposit in the amount of 10% of the
purchase price as stated in the offer to BsM within said 30 day
period. In the event Milford accepts BaM’s cffer, the closing
shall take place 90 days after the date on which Milford received
BeM's offer. If said date falls on a day when the Hillsbozough
County Registry af Deeds is closed, the closing shall take place
on the next day during which it is open.

8. General Pravisions.

(2) HNo Waiver. Waiver of any provision af this Agreement,

in whole or in Part, in any one instance shall not constitute g
waiver of any other provision in the same instance, nor any
waiver of the samae Provision in another instance, but each
Provision shall continue in ful] force and effect with respect to
any cther then existing or subsequent breach.

~12-
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(b) MNotice. Any notice required or permitted under this
Agreement shall be given in writing to the parties at their
respective addresses specified at the end hereof, or at such
cther address for a Party as that party may specify by notice as
provided herein, by (1) (A) delivery in hand or by postage
Prepaid, United States first class mail or (B) registered or
certified mail, return receipt required, or Federal Express or
other form of expedited mail that provided for delivery to the
sender of a signed receipt, or (iii) telegram or telefacsimile
transmission. Notice so sent shall be effective upon receipt.

(c) Integration. This Agreement constitutes the entire
agreement of the parties with respect to its subject matter,
superseding all prior oral and written communications, Proposals,
negotiations, representations, understandings, courses of
dealing, agreements, contracts and the like between the parties
in such respect.

{d) Miscellaneous. The Agreement: (i) may be executed in
any number of counterparts, each of which when executed by all
parties to this Agreement shall be deemed to be an or*glnal, and
all of which counterparts together shall constitute one and the
same instrument; (ii) may be amended, modified, or terminated,
and any right under this Agreement may be waived in whole or in
pate, only be 3 writing signed by all parties; (iii) contains
headings only for convenience, which headings do not form part of
and shall not be used in construction of this Agreement; and (iv}
except as to indemnification, is not intended to inure to the
benefit of any party not a party to this Agreement .

-13~
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(e) Force Majeure. No party to this Agreement shall be

respeonsible to the others for delays or errors in its performance
or other breach under this Agreemsnt occurring by reason of
circumstances beyond its controel, including acts of civil or
military authority, national emergencies, fire, major mechanical
breakdown, labor disputes, flood or catastrophe, acts of Ged,
insurrection, war, riots, delays of suppliers, or failure of
transportation, communication or power supply.

(£) Irains, Locomotives, Cars or Equipment. As used in

this Agreement, whenever reference is made to the trains,
locaomotives, cars or equipment of, or in the account of, cne of
the parties hereto, such expression means the trains,
locomotives, cars and equipment in the possession of Or operated
by one of the parties and includes such trains, locomotives, cars
and equipment which are owned by, leased to, or in the acecount of
such party. Whenever such trains, locomotives, cars or equipment
are owned or leased by one party to this Agreement and are in the
possession or account of, or under the control of the other party
to this Agreement, such trains, locomotives, cars and equipment
shall be considered those of the other party.

(g) Assignment. This Agreement shall bind and inure to the
benefit of the parties and their respective legal
representatives, successors and assigns. MBR hereby acknowledges
and agrees that B&M and ST shall have the right to assign any and
all of BgM and ST's rights and chligations under this Agreement
to any affiliate of B&M or ST, or ta any other person or entity
without MBR’s consent. MER may, with the prior written consent

~14-
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« of B&M/ST, which consent shall not be unreasonably withheld,
assign its rights and obligations under this Agreement to an
affiliate of MBR, provided that said affiliate shall be a
suitably capitalized and financially acceptable substitute for
MBR. MBR may not ctherwise assign its rights and chligations
under this Agreement without the prior written consent of BgM/ST

which consent may be withheld for any reason or for no reason.

IN WITNESS WHEREOF, the parties hereto have caused this
Agreement to be executed as a sealed instrument as of the date

first set forth above by their duly authorized representatives.

BOSTON AND MAINE CORPORATION SPRINGFIELD TERMINAL RAILWAY
COMPANY
il 2 SV Tt B (21
By:x#4952g19v fr!{- L/é By: &dﬁé&{ ,{Jféé;é(
Sydfiey P. Cullifoz@ Syddey B/ Cullifard [/
Vice President~Transportation Vice President-Transportation
Iron Horsa Park Iron Horse Park
Noxrth Billerica, MA 01862 Nerth Billerica, MA 01862

MILFORD-BENNINGT
COMPANY, INC.
3

President
62 Elm Street
Milford, NH 03055

~15w
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From: Breen, Linda
To: Rvan, Steve
Cex Veinot, Pat

Subject: FW: August and September Haulage bills.

Steve; This needs to be discussed with someone higher than myself. He paid the last two bills
short. See'reasons below.

Linda Breen

Director — Credit & Collections

Springfield Terminal Railways and Pan Am Southern LLC
1700 Iron Horse Park

N. Billerica, MA 01862

Phone: 978 663 1062

Fax: 978 663 1269

From: mbrxnh1@aol.com [mailto:mbrmhi1@acl.com]
Sent: Friday, December 21, 2012 2:26 PM

To: Breen, Linda

Subject: Re: August and September Haulage bilis.

Linda,

First, Merry Christmas!

As far as the "paid short”, [ leamed several months ago that the compensation portion of the trackage
rights agreement expired in 2004. The rate in 2004 was $6.90 or $2.30 a mile - thus the difference.
Apparently, | have been overpaying for more than 6 years.

Should you have any further questions, please do not hesitate to contact me,

Peter

—-0Original Message—~—
From: Breen, Linda <lbreen@pganamn.com>
To: MBRXNH1T <MBRXNH1@aof, com>

Sent: Thu, Dec 20, 2012 11:36 am
Subject: August and September Haulage bills.

Peter: Both bills were paid short. ‘| need an explanation, please.

Linda Breen :

Director — Credit & Collections

Springfield Terminal Railways and Pan Am Southermn LLC
1700 iron Horse Park

N. Billerica, MA 018562

Phone: 978 663 1062
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A CITY CLERK'S OFFiCE

Recelved 1995 &t

SECRETARY’S CERTIFICATE  “dreouedinio._ 22/ onpge

of Burlington Land Records. Attest:

CENTRAL VERMONT RAILWAY, INC. ;@J,\MMS

I, William J. McKnight, certify that I am the duly
elected and serving Secretary of Central Vermont Railway, Inc.
(the "Corporation"), a Vermont corporation, and I further
certify that at separate meetings of the Board of Directors
and of the stockholder of the Corporation duly called and held
on May 4, 1994, at each of which a gquorum was present and
voting throughout, the Board of Directors of the Corporation
and its stockholder approved the sale of the Corporation’s
operating assets, including without limitation any or all of
the Corporation’s rights, titles, or interests, in and to any
and all of the Corporation’s lands or premises owned by it
whether by lease, license, easement, or deed, in the States of
Connecticut, Massachusetts, New Hampshire, or Vermont, to New
England Central Railroad, Inc., a Delaware corporation with
principal offices in St. Albans, Vermont, for such
consideration and on such other terms and conditions as the
President or any Vice President of the Corporation, acting
singly, may approve on its behalf. I further certify that at
the same separate meetings, the President and any Vice
President of the Corporation were authorized, acting singly,
to execute and deliver any agreements and documents, and to do
or cause to be done any and all other things as may, in the
judgment of the officer acting, be necessary or desirable in
order to consummate the sale of such property and all other
operating assets of the Corporation to New England Central
Railroad, Inc.

I certify that the votes taken at each of such meetings
have not been revoked, revised or amended, and that such votes
are still in full force and effect as of the date of this
certificate.

I further certify that the persons identified below are
the incumbents in the offices of President and Vice President
who are authorized to executed deeds and other documents
necessary to consummate the transaction described herein:

President - P. M., Tellier
Vice President - R. A. Walker
Vice President - D. L. Wilson

Witness my hand as Secretary of the Corporation this
31st  day of January , 1995 . .

Y A o

William J. McKniéh?Z’f?cretary

Public Version

.M

Stakas, Dity Clark
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city lERK'S OFF
Recaived el 9(; 4‘ £
OPERATING EASEMENT ond recorded in Yol. ._Ef;l__nn Page -
by and between of Butfingion Land Records. Attest

CENTRAL VERMONT RAILWAY, INC.
and MM et

NEW ENGLAND CENTRAL RAILROAD, INC.
VERMONT fPC;:OPERT IES

KNOW ALL PERSONS BY THESE PRESENTS, THAT CENTRAL VERMONT RAILWAY, INC., a Vermont
railroad corporation with a principal place of business in St. Albans, in the
County of Franklin, and State of Vermont, (”GRANTOR"), in the consideration of
TEN OR MORE DOLLARS paid to GRANTOR'S full satisfaction by NEW ENGLAND CENTRAL
RAILROAD, INC., a Delaware corporation with a principal place of business in St.
Albans, in the County of Franklin, and State of Vermont (”GRANTEE”), GRANTOR does
freely GIVE, GRANT, SELL, AND CONVEY unto the said GRANTEE and its successors and
assigns forever:

An Easement over and upon those certain lands and premises described in

Exhibit A, such easement being for those purposes set forth in Exhibit B

and subject to those limitations and restrictions set forth in Exhibit C.

TO HAVE AND TO HOLD said granted easement, with all of the privileges and
appurtenances thereof, to the said GRANTEE, NEW ENGLAND CENTRAL RAILROAD, INC.,
and its successors and assigns forever.

IN WITNESS WHEREOF, GRANTOR, Central Vermont Railway, Inc., hereunto sets

its hand and seal this 3rd day of February, 1995.

IN PRESE OF: ) CENTRA
Pz
e By:
v "

Vice Presldent and
Duly Authorized Agent

CITY OF WASHINGTON
DISTRICT OF COLUMBIA

t Washington, District of Columbia, this 3rd day of February, 1995,

ﬁ iyl F e s , Vice President Duly Authorized Agent of Central Vermont
Railway, Inc., personally appeared, and he acknowledged this instrument, by him
sealed and subscribed, to be his free act and deed and the free act and deed of
Central Vermont Railway, Inc.

Before me: \/j cy Lot (‘{_J{ Ll f M /(VZ(/
Wotasy Publie
My Cemmision LExpires july 31, 1996
NEW ENGLAND CENTRAL RAILROAD, INC., accepts the terms and ¢onditions set

forrh 1n this Operating Easement and IN WITNESS WHEREOF, GRANTEE, NEW ENGLAND
CENTRAL RAILROAD, INC., hereunto sets its hand and seal this 3rd day of February,
1995,

IN PRESENCE OF: NEW ENGLAND CENT RAILROAD, INC.

Duly Authorized Agent

CITY OF WASHINGTON
DISTRICT OF COLUMBEIA

};t ashington, District of Columbia, this 3rd day of February, 1995,
l) { (a3 [,C’r;—fq )¢ , Duly Authorized Agent of NEW ENGLAND CENTRAL RAILROAD,
INC. personally appeared, and he/she acknowledged this instrument, by him/her
sealed and subscribed, to be his/her free act and deed and the free act and deed
of NEW ENGLAND CENTRAL RAILROAD, INC. g

Before me: !

My Commission Explrss July 31, 1996

Varmont Operating LCassment
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EXHIBIT A

to

OPERATING EASEMENT

by and between
CENTRAL VERMONT RAILWAY, INC.
and
NEW ENGLAND CENTRAL RAILROAD, INC.

for

VERMONT PROPERTIES

BURDENED PROPERTY

The property burdened by the operating easement (hereinafter and elsewhere
referred to as the ”“Burdened Property”) is a portion of those lands and premises
of Central Vermont Railway, Inc. Most of Central Vermont Railway Inc.'s
properties were acquired by virtue of one of the following:

(1) Deed under Decrees of the District Courts of the United States for
the District of Vermont, for the District of Massachusetts, for the
District of Connecticut and for the Southern District of New York,
dated January 31, 1930 and entitled Charles D. Watson, Special
Master, et al. to Central Vermont Railway, Inc. The Deed is
recorded in numerous land records, including but not limited to,
Volume 100 at Page 114 of the City of Burlington, Vermont Land
Records;

or
(2) Order of the Interstate Commerce Commission in National Railroad
Passenger Corporation - Conveyance of Boston and Main Corporation
Interests in Connecticut River Line In Vermont and New Hampshire,
dated August 4, 1988, served August 9, 1988, and published at 4
I.C.C. 2nd 761 pursuant to which on September 9, 1988 the Boston and
Main Corporation (*B&M?) conveyed the “former B&M Line*
(approximately 48.8 mile road line between Windsor, Vermont and
Brattleboro, Vermont) to the National Railroad Passenger Corporation
("Amtrak”) and on which date Amtrak conveyed the same to Central
Vermont Railway, Inc. The deeds from B&M to Amtrak and Amtrak to
CVR are recorded in numerous land records, including but not limited
to Book 54 at Pages 510 and 514 of the Town of Dummerston, Vermont

Land Records.

Other portions of the Burdened Property were acquired by other deeds or
instruments which are referred to on the plans identified below. Reference may
be had to the specific deeds or instruments referred to above or on the plans for
a more complete description of the Burdened Property.

ERSEMENT AREA
The specific area of the Burdened Property which is subject to the easement
(hereinafter and elsewhere referred to as the "Easement Area”) is those portions

identified on the following maps or plans as “Acquired Property:~

VT-CONNECTICUT RIVER

5 "Maseg Border to Brattleboro, VT”

Map Titled: Station Land Map or Right of Way and Track Map New London
Northern R.R. Co. Operated by the Central Vermont Ry. Co.

Dated: June 30, 1917

Prepared By: office of Valuation Engineer, St. Albang, Vermont

Series: V5

Sheets: 1, 2, 3, 4, 5, 6,7, 8, 9, Tl10, Tll

L—————_——-——————l—————-.—.——__———-————_—_.—_.—_—__——_d
e T e
6 "Brattleboro - Bellows Falls, VT”

Map Titled: Station Land Map or Right-of-Way and Track Map
Vermont Valley R.R. Operated by the Boston and Maine R.R.
(As Agents)

Dated: June 30, 1917

Prepared By: Office of Valuation Engineer, Boston, Mass.

Series: V46

Sheets: sLz2, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16,

17, 18, 19, 20, 21, 22, 23, 24, 25, SL25, T25

Exhibits to Vermont Operating Easement
Ex-1

Public Version
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7 “Bellows Falls, VT - Operating Easement”
Map Titled: Station Map Lands, Rutland Railroad Operated by the

Rutland Railroad Company Bellows Falls Division
Dated: June 30, 1917
Prepared By: Office of Valuation Engineer, St. Albans, Vermont
Series: v3
Sheets: sLl, 1

VT-WINDSOR TO CANADIAN BORDER

9 Windsor, VT

Map Titled: Station Land Map, Central Vermont Ry. Co., Operated by the
Central Vermont Ry. Co.

Dated: June 30, 1917

Prepared By: Office of Valuation Engineer, St. Albans, Vermont

Series: v7

Sheets: sLl, T-1

—— ]

10 “*Windsor to Swanton, VT”

Map Titled: Station Land Map or Track Map, Central Vermont Ry. Co.
Operated By The Central Vermont Ry. Co.

Dated: June 30, 1917

Prepared By: Office of Valuation Engineer, St. Albans, Vermont

Series: va

Sheets: 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12 13, 14, T15, 16, 17,

is, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31,
32, 33, 34, sL35, T35, 36, 37, 38, 39, 40, 41, 42, 43, 44,
%5, 46, 47, 48, 49, 50 , 51, 52, 53, 54, 55, 56, 57, &8,
59, 60, 61, 62, 63, 64, 65, 66, 67, 68, 69, 70, 71, 72,
73, 74, 75, 76, 77, 78, 79, 80, 81, 82, 83, 84, 85, 86,
87, 88, 89, 90a, 91, 92, 93, 94, 95, 96, 97, 98, 99, 100,
101, 102, 103, 104, 1l0s, 106, 107, 108, 109, 110, 111, 112
113, 114, 11s, 116, 117, 118, 119, 120, 121, 122, 123,
124, 125, 126, 127, 128, 129, 130, 131, T132, T133, 134,
135, 136, 137, 138%*

* Portion leased from Lamoille Valley Railroad

F'—'——]-——'_——_“'————————_—____—_——_———————'
Map Titled: Central Vermont Railway, Inc., Lake Street to Elm Street
St. Albansg Yard

Dated: Reviged: July 1, 1962

Prepared By: Engineering Dept., St. Albans, Vermont

Series: V8D (Val.8)

Sheets: 3

11 "Swanton, VT to East Alburg”

Map Titled: Right of Way & Track Map, Central Vermont Ry. Co.
Operated By The Central Vermont Ry. Co.

Dated: June 30, 1917

Prepared By: Office of Valuation Engineer, St. Albans, Vermont

Serieg: V8E

Sheets: 1, 2, 3, 4, 5, 6, 7, 8, 9, 10

Exhibits to Vermont Operating Easement
Ex~2
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13 "Esgex to Burlington, VT~

Map Titled: station Land Map or Track Map, Central Vermont Ry. Co.
Operated By The Central Vermont Ry. Co.

Dated: June 30, 1917

Prepared By: Office of Valuation & Capital, Detroit, Michigan

Series: v8c

Sheets: Tl, 2, 3, 4, 5, 6, 7, 8

The original of these plans are located for inspection at New England Central
Railroad, Inc.'s principal place of business at 2 Federal Street, St. Albans,
Vermont and copies marked “Record Copy, Central Vermont Railway, Inc. to NEW
ENGLAND CENTRAL RAILROAD, INC., have been delivered to:

Transportation Railway Administration
Rail, Air and Public Division
Department of Planning

Transportation Agency

National Life Building

Montpelier, VI 05601

Each such plan is made a part hereof by reference.

The Easement Area is depicted on the plans as not shaded and the area between the
shaded bands depicted on said plans. The herein conveyed property consists, in
part, of a strip of land lying on both sides of the center line of the railroad
tracks, presently physically located on said property. The width of the strip
of land, as depicted on the plans, varies from place to place along the length
thereof.

There are included herein, where necessary, easements for Grantee’s benefit for
flowage and drainage, and easements for access by vehicles and pedestrians to any
portion of the Easement Area that is not accessible by public way, such easements
are across the Burdended Property retained by the Grantor and not included in the
Easement Area.

EXHIBIT B
EASEMENT PURPOSES:

NEW ENGLAND CENTRAL RAILROAD, INC., its successors and assigns, may use the
Easement Area at any and all times for the purpose of conducting railroad freight
operations, the Montrealer passenger service, local commuter or excursion
operations, and for all purposes necessary or directly related thereto, including
surveying, locating, building, constructing, using, operating, altering,
improving, maintaining, and repairing its rail lines, depots, warehouses,
stations houses, bridges, culverts, polelines and all necessary or directly
related improvements or erections. (hereinafter and elsewhere referred to as the
*Easement Purposes”).

EXHIBIT C

By acceptance of the Operating Easement, NEW ENGLAND CENTRAL RAILROAD, INC., its
successors and assigns, acknowledge and agree that the easement shall be limited
by the following:

Title to Eagsement Area

The fee title or other underlying title interest to the Burdened Property
and the Easement Area remains held by Central Vermont Railway, Inc., or
its successors or assigns.

The title to the Burdened Property and the Easement Area is subject to all
existing leases, easements, rights, licenses, contracts, and other matters
and encumbrances in existence on the closing date, whether or not shown on
the plans and whether or not recorded in the public land records and to
all or any restrictions imposed, or which may be imposed, by existing or
future common law, statutes, regulations, ordinances, permits, or all or
any other restrictions imposed, or which may be imposed, by courts of law
or equity or any governmental or other public body. It being understood
that Central Vermont Railway, Inc. does not guaranty or warrant the title
of the Easement Area. Central Vermont Railway, Inc. does represent and
warrant that it has sufficient right, title and interest to occupy or use
the Easement Area for the railroad uses currently being conducted and
Central Vermont Railway, Inc. knows of no reason why the grant of the
Operating Easement would materially interfere with the right to continue
such railroad uses. The representations and warranties in this paragraph
shall terminate six (6) months from the date of this instrument.

Exhibits to Vermont Operating Easement
Ex=~3
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B&M Operating Rights

Without limiting the generality of the encumbrances on title set forth
above, Central Vermont Railway, Inc. specifically notes that a portion of
the Easement Area is subject to certain operating rights of the Boston and
Maine Corporation. Ssuch rights are set forth in “Final terms and
conditions imposed for the trackage rights granted to the Boston and Maine
Corporation for the Connecticut River Line” in The National Railroad
Passenger Corporation--Conveyance of Boston and Main Corporation Interests
in Connecticut River Line in Vermont and New Hampshire; Finance Docket No.
31250, 6 ICC 2d 539 and subject to certain easements reserved in the deeds
from B&M to CVR, which deeds are recorded in numerous land records,
including but not limited to Book 54 at Page 514 of the Town of Dummerston
Land Records.

Reserved Use of Easement Area and Burdened Property

Without limiting its fee title or other underlying interest, Central
Vermont Railway, Inc. specifically reserves unto itself and its successors
or assigns the exclusive right to use and to grant to third parties the
right to use, the Easement Area for any and all purposes, except for the
Easement Purposes. It is the intent of the parties that NEW ENGLAND
CENTRAL RAILROAD, INC., and its successors and assigns may use the
Easement Area for the Easement Purposes and Central Vermont Railway, Inc.
or its successors or assigns may use, or grant to third parties the right
to use, the area for any other purpose, longitudinal or otherwise, as does
not interfere with such Easement Purposes. Specifically, but without
limitation, Central Vermont Railway, Inc. may use the areas above, below
and upon (but only to the extent outside the clearances necessary for the
Easement Purposes) the surface of the Easement Area for power, energy,
information, communication, light, commodity or other transmission lines,
pipes, conduits or modes of conveyance, and accessory improvements
thereto, provided such uses do not interfere with the Easement Purposes.
Subject to reimbursement for its directly related out-of-pocket costs,
and in furtherance of the Reserved Easements described above, NEW ENGLAND
CENTRAL RAILROAD, INC. shall permit Central Vermont Railway, Inc. or its
agents, succeesors, or assigns, reasonable access to the Easement Area and
other adjacent real estate owned or controlled by NEW ENGLAND CENTRAL
RAILROAD, INC. for all purposes necessary and convenient to the Reserved
Easements including but not limited to installing and maintaining
improvements and facilities on, in, across, or through the Easement Area
and other adjacent real estate owned or controlled by NEW ENGLAND CENTRAL
RAILROAD, INC. or in the areas above, below or adjacent to such
properties, or for the purpose of removing oil, gas, coal or other
minerals from, on, in or under the Easement Area and other adjacent real
estate owned or controlled by NEW ENGLAND CENTRAL RAILROAD, INC., provided
that such activities do not interfere with the Easement Purposes.

Prior to installing any facilities pursuant to these Reserved Rights,
Central Vermont Railway, Inc. shall provide New England Central Railroad,
Inc. with at least thirty (30) days advance written notice together with
a copy of any plans and the manner of installation. All contractors or
third parties involved in the installation of such facilities shall be
required to provide proof of general liability insurance coverage
reasonably acceptable to New England Central Railroad, 1Inc. Central
Vermont Railway, Inc. shall notify New England Central Railroad, Inc.’s
management prior to entering onto the right-of-way or other real estate
included in the Easement Area for any purpose related to the installation
or maintenance of such facilities.

Without otherwise limiting its right title and interest to the Burdened
Property, Central Vermont Railway, Inc. hereby agrees that it will not
utilize the Burdened Property for Easement Purposes while this Operating
Easement is in force and effect.

Duration of Easement

It is the intent of the parties that this Operating Easement be permanent
in duration, subject however to the encumbrances on title described above
and subject to the Grantee, NEW ENGLAND CENTRAL RAILROAD, INC., or its
successors or assigns, acquiring all of Central Vermont Railway, Inc.'’'s
right, title and interest in the Easement Area in which event this
Operating Easement shall terminate and be of no further force and effect.

Incorporation

The parties agree that other terms and conditions applicable to the
Operating Easement are contained in CV Lease and Sale Agreement dated
October 6, 1994 as revised by Amendment No. 1 to the Central Vermont Lease
and Sale Agreement dated November 28, 1994 and the applicable terms and
conditions of such Agreement are incorporated by reference as if set forth
herein in full.

Exhibits to Vermont Operating Easement
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BAKER & MILLER PLLC

ATTORNEYS and COUNSELLORS

2401 PENNSYLVANIA AVENUE, NW
SUITE 300
WASHINGTON, BC 204037

TELEPHONE: (207} 663-7820
FACSIMILE: (202) 663-7849

Direct Dial: (202) 663-7823

William A. Mullins
E-Mail: wmullins@bakerandmiller.com

October 31, 2016

VIA E-MAIL

Eric Hocky

Clark Hill, Plc

One Commerce Square

2005 Market Street, Suite 1000
Philadelphia, PA 19103

Re:  FD 35842, New England Central Railroad Inc. — Trackage
Rights Terms and Conditions — Pan Am Southern LLC

Dear Eric:

On October 14, 2016, New England Central Railroad Inc. (“NECR”) provided Pan Am
Southern LLC (“PAS”) with a list of purported deficiencies in the discovery responses provided
by PAS on September 13, 2016 (“Deficiencies Letter”). On October 20, 2016, you wrote me to
request PAS’s consent to extend the procedural deadline for filing a motion to compel to
November 4, 2016. PAS agreed to extend the deadline for NECR, and the Board adopted the
revised procedural schedule in its Director Order of October 24, 2016. Please accept this letter
as PAS’s formal response to the Deficiencies Letter.

GENERAL OBJECTIONS

General Objections 4 and 5

For General Objections 4 and 5, the Deficiencies Letter states that to the extent PAS
withheld documents or redacted portions of documents, those documents (except for documents
generated or contained in our attorney work/litigation files) should be identified on a work

privilege log.

PAS has reviewed General Objections 4 and 5. Subject to and without waiving or
limiting General Objections 4 and 5, PAS responds that at this juncture PAS has not withheld or
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BAKER & MILLER PLLC

October 31, 2016
Page 4

INTERROGATORIES

Interrogatory No. 1

For Interrogatory No. 1, NECR claims that PAS’s response is incomplete because PAS
states that it has not used the TO trackage rights to handle traffic in the account of another
railroad (haulage traffic), other than PAS haulage of Norfolk Southem Railway Company (“NS”)
traffic for interchange with NECR, but fails to state whether the same is true for B&M/ST.
NECR further claims that given that PAS has argued that the TO language does not prohibit
haulage, NECR is entitled to know whether PAS or its predecessors ever used the trackage rights
for haulage, and if so, when and for whom. NECR asserts that PAS’s response should date back
to the original Amtrak I proceeding and should not be limited to the January 1, 2013-May 31,
2015 timeframe.

Subject to and without waiving its General Objections, the Parties clarify that while the
TO trackage rights does permit haulage, from the time of the original Amtrak [ proceeding to
date, none of the Parties have used the TO trackage rights to handle traffic in the account of
another railroad (haulage traffic), other than PAS haulage of NS traffic for interchange with
NECR.

Interrogatory No. 2

For Interrogatory No. 2, NECR disagrees with PAS’s position that NECR s question calls
for a legal conclusion. NECR states that it requests the basis for PAS's argument that
calculations of compensation under the TO were calculated into perpetuity and can never be
changed. NECR further claims that general referrals to court decisions or a table without
reference to the language you rely on is insufficient. NECR requests that PAS supplement its
answer with more specific information.

It remains PAS’s position that Interrogatory No. 2 calls for PAS to make a legal
conclusion and as such PAS objects to Interrogatory No. 2 as improper. Subject to and without
waiving its General Objections, PAS refers NECR to PAS’s Reply to NECR’s Opening
Statement And Evidence, Filed July 19, 2016 (“PAS Reply”) and PAS’s Written Responses and
Objections to NECR’s First Set of Discovery Requests to PAS, served on September 13, 2016,
both of which identify the basis for our answer and the facts that the Board should find
persuasive to arrive at its legal conclusion. NECR is free to reach a different conclusion than
that reached by PAS. Ultimately, it is the Board’s responsibility to interpret its prior decisions
based on the law and facts presented during this proceeding.

Interrogatory No. 3

For Interrogatory No. 3, NECR claims that PAS’s response is deficient becanse PAS’s
referral to the documents listed does not adequately answer the question. NECR requests that
PAS confirm or deny whether the calculations of compensation under the TO that were
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